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PREFACE. 


Since  1901,  when  my  friend  the  late  Master  Burney 
edited  the  previous  edition  of  this  work,  many  Acts 
have  been  passed,  new  rules  issued,  rules  amended,  and 
practice  rules  made,  which  rendered  necessary  the 
present  edition. 

The  forms  and  notes  in  the  Fifth  Edition  have  all 
been  considered,  and  where  necessary,  revised  and 
brought  up  to  the  date  of  modern  practice,  and  those 
which  have  become  obsolete,  omitted. 

Numerous  forms  have  been  added  for  working  out  a 
judgment  in  a  debenture-holder's  action,  and  in  relation 
to  applications  under  the  Companies  (Consolidation)  Act, 
1908,  which,  in  the  case  of  going  companies,  can  be 
dealt  with  by  any  Judge  of  the  Chancery  Division,  as 
well  as  (in  some  instances)  by  the  two  Judges  thereof 
exercising  the  winding-up  jurisdiction. 

Forms  have  been  included  which  may  be  found  of 
service  in  consequence  of  the  Trade  Marks  Act,  1905, 
and  the  Patents  and  Designs  Act,  1907. 

The  new  rules,  to  come  into  operation  on  the  1st  of 
May  next,  with  regard  to  legal  proceedings  by  or 
against  poor  persons,  have  been  dealt  with,  and 
forms  inserted  which  may  be  found  suitable  in  the 
carrying  out  of  such  rules. 

I  am  indebted  to  the  kindness  of  Mr.  Arthur 
Underbill  (one  of  the  Conveyancing  Counsel   of  the 
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Court),  and  Mr.  E.  Gr.  Eardley-Wilmot,  Barrister-at-Law, 
for  the  valuable  note  as  to  searches  for  incumbrances 
which  will  be  found  at  page  592. 

I  am  also  indebted  for  assistance  and  suggestions, 
in  the  preparation  of  this  edition,  to  the  following 
gentlemen :  Mr.  John  Rye,  of  the  Treasury  Solicitor's 
Department,  Mr.  L.  J.  Fulton,  Principal  Clerk  in  the 
office  of  the  Public  Trustee,  Mr.  A.  T.  Williams,  in  the 
office  •  of  the  Official  Solicitor,  Mr.  Ernest  W.  Eaton, 
Senior  Clerk,  Land  Charges  Department,  Land  Registry, 
Mr.  C.  R.  Rivington,  Solicitor  and  Registrar,  Stationers' 
Hall  Copyright  Registry,  Mr.  Glassborow' (Messrs.  J.  H. 
and  J.  Y.  Johnson),  Mr.  Heckels  (Messrs.  Bristows, 
Cooke  and  Carpmael),  Mr.  Lowenthal  (Messrs.  Faithful! 
and  Owen),  Mr.  W.  G.  Oakshott (Messrs.  Sharpe,  Pritchard 
&  Co.),  and  Mr.  F.  Willis  (Messrs.  Bischoff  &  Co.). 

The  Index  and  the  Tables  of  Cases  and  Statutes  have 
been  revised  by  Mr.  Arthur  Tutte,  of  Chancery  Chambers. 

Much  time  and  labour  have  been  devoted  to  the 
compilation  of  the  forms  and  the  notes  thereto,  in  the 
endeavour  to  make  them  accurate  aijd  useful  to  the 
practitioner.  The  work  would  have  been  beyond  my 
powers  had  not  my  friends  Mr.  F.  E.  W.  Nichols  and 
Mr.  H.  G.  Garrett  shared  the  labour  with  me.  I  am 
under  deep  obligation  to  them,  and  tender  them  my 
grateful  thanks  for  their  assistance. 


R.  W. 


EoYAL  Courts  of  Justice, 
22nd  April,  1914. 
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Page  299. — Lines  9  and  10  of  note  (>»),  substitute  "  Post  Office  Act, 
1908  (8  Edw.  7,  c.  48),  s.  36," /or  "Post  Office 
Act,  1870  (33  &  34  Vict.  c.  79),  s.  21,"  which  was 
repealed  by  the  Act  of  1908. 

,,      988.— Line  18,  for  "  c.  56,"  read  "c.  52." 

,,         „       Line  19,  for  "  Ist  Jan.  1894,"  read  "commencement  of 
the  Chancery  Funds  Bnles,  1872." 


FORMS  AND  PRECEDENTS. 


CHAPTER  I. 

GENERAL   FORMS. 


Section  I. — Reference  to  the  Record — Indorsement  on 

Proceedings. 

-19—.    A.(&).     No.  100. 


This  cause  was  commenced  prior  to  2nd  November,  1852. 


19- 


B.  No. 


In  the  High  Court  of  Justice, 

Chancery  Division. 

{Name  of  Judge)  (e) . 

■(/) 

In  the  matter  of  the  Estate  of . 

Between  A.  B.  .         .         .  Plaintiff, 

and 
CD...  .     Defendant. 


1. 

Keferenee  to 
the  record  («)_ 

2. 

Note  that 
cause  com- 
menced prior 
to  2nd  Nov., 
1852  (»). 

3. 

Title  and 
I  eferenoe  to 
the  record  (d). 


(a)  This  reference  to  the  year,  the  letter,  and  the  number  by  which  the. 
cause  or  matter  is  distinguished,  is  required  to  be  written  or  stamped  on  the- 
first  page  of  every  judgment,  order,  oertiflcate,  petition,  a£5davit  or  document, 
made,  presented,  filed,  or  used  in  any  cause  or  matter.  The  correctness  of  such, 
reference  to  the  record  may  be  required  to  be  authenticated  by  the  Seal  of  the- 
Central  Office:  O.  LXI.  19. 

Marking  Writs,  %o. — Such  "  Eef  erence  to  the  Eecord  "  must  be  marked  on 
writs  of  summons:  Dan.  Pr.  258;  0.  V.  13;  on  pleadings:  Dan.  Pr.  336;  O. 
XIX.  11;  and  on  a  prampe  for  writ  of  execution:  Dan.  Pr.  724;  O.  XLII.  12> 

By  the  S.  0.  P.  R.  190S,  i .  3,  the  term  "  Title  of  the  Cause  or  Matter  '* 
means  the  short  title  thereof  with  the  reference  to  th«  record. 

(6)  The  initial  letter  of  the  surname  of  the  pit.,  except  in  the  case  of  an. 
action  to  administer  the  estate  of  a  deceased  person,  a  trust  or  settlement,  or  a 
debenture  holder's  action,  when  the  writ  of  summons  wiU  be  intituled  in  tha 
matter  of  the  estate  of  the  deceased,  the  trust,  or  the  company,  and  the  letter 
of  reference  will  be  the  initial  letter  of  the  surname  of  the  deceased  person, 
settlor,  or  company,  as  the  case  may  be.  In  the  case  of  a  limited  company^, 
the  reference  letter  will  be  the  first  letter  of  the  first  word  or  initial  of  tha 
name,  excluding  the  definite  article:  P.  M.  B.  r.  3. 

(c)  Where  a  cause  was  commenced  prior  to  2nd  Nov.  1852,  every  judgment, 
order,  certificate,  petition,  affidavit,  or  document  made,  presented,  filed,  or 

D. — ^.  1 
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4.  In  the  High  Court  of  Justice, 

«horttiaeand  Chancery  Division.  19—.    B.  No.     . 

•reference  to  •  '  /  v  t  »      t>  i 

*he  record(y).       {Name  of  Judge)  (e).  In  re  A.  B.  s  estate. 

(/)  B.  1'.  D. 


5. 

Indorsement         This  writ  was  issued  by (i),  of ,  in  the of (fr); 

nameand*  whose  address  for  service  is  at  ,  in    the  of  (l); 

-addrffls,  &e.  [agent  for ,  of ,  in  the of (*w),j  solicitor  for  the 

'Suing  out  plaintiff,  who  resides  at (n) . 


i(h) 
i;Dan.I>r.260.]  

^  ,  This  writ  was  issued  by  the  plaintiff  in  person,  who  resides  at 

Indorsement  /.,  ,.  ,,  ,,  -,  ,  „  .. 

ofaWress,       {Ph  ^^^  ^^  ^  wJ'  ^i^d  whose  address   lor    service   is 

Ac.  where        at (r). 

writ  tssiied  by  ^  ' 

plaintiff  iit  

jpereon  (e). 

JHan.Pr.JGl.1  "sed  in  such  cause  or  matter  must  have  stamped  or  printed  on  the  first  page 
thereof  a  note  indicating  the  fact:  O.  I/XI.  19.  Where  an  order  made  in 
such  a  cause  or  matter  is  required  to  be  entered  on  the  record  it  must  bear  the 
distinctive  number  or  reference  to  the  cause-book. 

(<?)  Throughout  this  work,  wherever  these  words  occur  they  refer  to  this 
Form. 

(e)  The  name  of  one  of  the  Judges  of  the  Chancery  Division.  Causes  are 
now  assigned  in  rotation  to  each  of  the  Chancery  Judges.  The  work  in  the 
Chancery  Division  is  divided  amongst  the  Judges  in  groups  of  two,  each  Judge 
having  full  jurisdiction  over  every  cause  or  matter  assigned  to  either  of  them: 
see  Orders  of  Lord  Chancellor,  11th  Deo.  1900;  0.  V.  9  (a). 

(/)  District  Segiatry. — Where  an  action  is  commenced  in  a  District  Eegistry, 
the  action  will  be  further  distinguished  by  the  name  of  such  registry:  0.  V.  13. 

((?)  Throughout  this  work,  wherever  these  words  occur  they  refer  to  this 
Form. 

(h)  See  O.  IV.  1.  The  address,  &o.  of  the  solicitor  must  appear  on  the 
document  originating  proceedings  where  commenced  otherwise  than  by  writ 
of  summons:  O.  IV.  4;  on  the  memorandum  of  appearance:  O.  XII.  10;  on 
pleadings  delivered  between  the  parties:  0.  XIX.  11 ;  and  on  writs  of  execution: 
O.  XLII.  13. 

(j)  Name  or  firm  of  pit's  solicitor:  0.  IV.  1,  3,  4. 

(A)  Place  of  business  of  pit's  solicitor:  0.  IV.  1,  3,  4. 

Q)  As  to  address  for  service,  see  0.  IV.  1 ;  and  where  writ  issued  in  District 
Eegistry:  0.  IV.  3. 

(m)  0.  IV.  1,  3,  4. 

(«)  Ibid.  The  address  must  be  that  of  the  pit's  residence;  his  place  of 
business  is  not  sufficient:  Stay  v.  Itees,  24  Q.  B.  D.  748. 

(o)  See  Form  6,  note  (A). 

(?))  Here  mention  the  city,  town,  or  parish,  and  also  the  name  of  the  street, 
and  number  of  the  house  of  the  pit's  residence:  O.  IV.  2,  3.  It  seems,  on 
comparing  E.  S.  C.  1883,  App.  A.  Pt.  1,  No.  1,  with  R.  S.  C.  1875,  App.  A. 
Pt.  1,  No.  1,  for  which  it  is  substituted,  that  this  requirement  has  been  applied 
by  mistake  to  the  wrong  clause  of  the  alternative  forms  there  given:  see,  in 
confirmation  of  this  view,  0.  XLII.  13. 

(?)  Here  mention  the  pit's  occupation:   O.  IV.  2,  3. 

(i)  As  to  address  for  service  where  writ  issued  by  pit.  in  person,  see  0.  IV. 
2;  and  where  writ  issued  in  District  Eegistry:  O.  IV.  3. 
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Take  notice  that  my  place  of  business  change  of 

Or,  place  of  residence;   Or,  address  for  service  P^*"^  °*  ^^.^^' 

18  now  at ,  instead  of  at .  denoe,  or  of 

Dated  this day  of ,  19-.  ^^^  *- 

A.  B.,  solicitor  |o/-  agent]  for  [Dan. Pr. 29.] 

the  plaintiff,  dc. — Or, 
A.  B.,  the  plaintiff,  Sc,  in 
person. 
To  the  Masters  of  the  Supreme  Court;  and 
To  Mr.  C.  D.,  solicitor  [Or,  agent]  for 
the  defendant  E.  F.  [or  as  may  be]. 


Section  II. — Affidavits,  Oaths  and  Jurats.- — Affirmations, 

Declarations  and  Attestations. 

(1.)  Affidavits,  and  Oaths  and  Jurats  thereto  {s). 

[Dan.  Pr.,  pp.  532—547.]  g 

19 — •      B.   No.  .   Formal  parts 

In  the  High  Court  of  Justice,  °*  »"  ., 

°  .  .  '  affidavit: 

Chancery  Division.  one  deponent 

(Name  of  Judge.)  [Dan.Pr.536.] 

In  the  matter  of  the  Estate  of . 

Between  A.  B.  and  others  .         .     Plaintiffs, 
and 
CD.  and  others  .         .     Defendants  (m)  . 
I,  A.  B.  {x),  of  (Place  of  abode  and  description  (y)),  make  oath 
and  say  (z)  as  follows  (a) : 
1. 
2. 

(Sworn,  dc:  see  Fomi  li.) 


(«)  Contents  of  Affidavits.— As  to  the  material  contents  of  afSdavits  in  par- 
ticular eases,  see  Index,  Affidavit.  As  to  the  form  and  contents  of  affidavit, 
see  Seton,  109,  110.  Affidavits  must  be  confined  to  such  facts  as  the  witness  is 
able  of  his  own  knowledge  to  prove;  except  on  interlocutory  motions,  on  which 
statements  as  to  his  belief  with  the  grounds  thereof  may  be  admitted:  0. 
XXXVIII.  3;  Dan.  Pr.  537;  see  Bidder  v.  Bridges,  26  C.  D.  1.  An  omission 
to  state  the  grounds  of  belief  may  be  visited  with  costs:  Re  J.  L.  Young 
Manufacturing  Co.,  (1900)  2  Ch.  753;  and  see  Lumley  v.  Osborne,  (1901)  1 
K.  B.  632.  Even  on  an  interlocutory  application  an  affidavit  of  information 
and  belief  will  be  excluded  where  the  informant  might  have  been  subpoenaed, 
and  the  exclusion  will  cause  no  irremediable  injury:  Re  Anthony  Birrell, 
Pearee  ^  Co.,  (1899)  2  Ch.  50.  Dates  and  sums  may  be  written  in  words  or 
figures;  except  that  if  the  affidavit  is  to  be  used  in  the  Pay  Office,  sums  should 
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be  written  in  words:  Dan.  Pr.  539;  Be  Watts,  24  W.  R.  701.  Every  quotation 
should  be  placed  between  inverted  commas:  Dan.  Pr.  539.  Alterations  or 
interlineations  must  be  authenticated  by  the  initials  of  the  officer  before  whom 
the  affidavit  is  sworn;  and  in  the  case  of  an  erasure,  the  words  aind  figures 
appearing  at  the  time  of  taking  the  affidavit  to  be  written  on  the  erasure  must 
be  re-written  and  initialled  in  the  margin  by  him:  0.  XXXVIII.  12.  The  Ct. ' 
or  a  Judge  may  order  any  scandalous  matter  to  be  struck  out  of  an  affidavit: 
0.  XXXVIII.  11. 

Printing  Affidavits.— Siee  Dan.  Pr.  545,  646;  O.  XXXVIII.  30;  0.  LXVI.  7. 

Filing  Affidavits.— 'Eveicy  affidavit  used  in  a  cause  or  matter  proceeding  in 
a,  District  Registry  must  be  filed  at  such  Registry ;  in  Admiralty  actions,  at  the 
Admiralty  Registry;  in  Probate  actions,  at  the  Probate  Registry;  and  every 
other  affidavit  at  the  Central  Office:  O.  XXXVIII.  10.  No  affidavit  caoi  be  taken 
out  of  a  District  Registry  (except  upon  removal  of  the  proceedings  to  London) 
without  the  order  of  a  Judge  or  of  the  District  Registrar:  O.  XXXV.  22;  and 
no  affidavit  can  be  taken  out  of  the  Central  Office  without  the  order  of  a 
Judge  or  Master:  0.  LXI.  28.  A  fee  of  2s.  6d.  is  payable  on  filing  an  affidavit, 
by  a  stamp  impressed  on  or  adhesive  to  it:  Ord.  as  to  S.  C  Fees,  1884,  Sohed. 
No.  29;  Ord.  as  to  Stamps,  July,  1884,  Sched. 

Office  Copies. — ^The  party  filing  an  affidavit  may  obtain  an  office  copy  thereof 
either  by  leaving  a  copy  with  the  officer  to  be  marked  as  an  office  copy  (id. 
per  folio)  or  bespeaking  an  office  copy  to  be  made  by  the  department  (Jod.  per 
folio):  see  0.  liXVI.  7  (/).  No  office  copy  need  be  taken  of  an  affidavit  of 
discovery  of  documents:  0.  LXV.  27  (54).  In  the  case  of  claimants  filingr 
affidavits,  the  person  who  examines  the  claims  takes  the  office  copies:  0.  LV. 
48.  As  to  the  fees  payable  on  office  copies,  see  Ord.  as  to  S.  O.  Fees,  1884,. 
Sched.  Nos.  20,  21 ;  Ord.  as  to  Stamps,  July,  1884,  Sohed. 

Copies  supplied  to  other  Parties. — See  O.  LXVI.  7  (o),  (d),  (e),  (Ji),  (j),  (;'); 
Dan.  Pr.  544,  545. 

Cos<s.— Costs  occasioned  by  unnecessary  prolixity  in  the  title  to  an  affidavit 
will  be  disallowed:  0.  XXXVIII.  2.  Costs  of  unnecessarily  setting  forth 
matters  of  hearsay  or  argumentative  matter,  or  copies  of  or  extracts  from 
documents,  must  be  paid  by  the  party  filing  the  affidavit:  Ibid.  3;  see  Mirst  v. 
Procter,  W.  N.  (1882)  12.  No  costs  will  be  allowed  of  any  affidavit  substan- 
tially departing  from  the  provisions  of  0.  XXXVIII.  7.  The  costs  of  an  appli- 
cation to  strike  out  scandalous  matter  may  be  ordered  to  be  paid  as  between 
solicitor  and  client:  Ibid.  11.  As  to  allowances  for  preparing  special  affidavits,^ 
see  0.  LXV.  27  (1).  As  to  instructions  for  and  drawing  special  affidavits.  Ibid. 
(5).  As  to  fees  to  counsel  for  settling  affidavits.  Ibid.  (15).  As  to  costs  of 
affidavits  containing  vexatious  or  unnecessary  matter,  or  of  unnecessary  length. 
Ibid.    (20). 

Qf)  Form  of  Affidavit. — An  affidavit  may  be  sworn  to  either  in  print  or  in 
manuscript,  or  partly  in  print  and  partly  in  manuscript:  O.  LXVI.  4;  Dan. 
Pr.  537.  Every  affidavit  must  be  drawn  up  in  the  first  person,  must  be  divided 
into  paragraphs  numbered  consecutively,  and  each  paragraph  must,  as  nearly 
as  may  be,  be  confined  to  a  distinct  portion  of  the  subject;  and  every  affidavit 
must  be  written  or  printed  bookwise:  O.  XXXVIII.  7.  The  Ct.  or  a  Judge 
may  receive  a  defective  affidavit,  and  direct  a  memorandum  to  be  made  on  it 
that  it  has  been  so  received:  O.  XXXVIII.  14;  see  Sarloch  v.  Ashberry,  28 
Sol.  J.  26 ;  •  Eddowes  v.  Argentine  Mercantile  Agency  Co.,  38  W.  R.  629. 
Leave  to  file  an  irregular  affidavit  in  the  Chancery  Division  can  only  be  given 
by  a  Judge  of  that  Division;  a  Master  in  the  K.  B.  D.  has  no  such  powcrr 
Ee  Cloake,  61  L.  J.  Ch.  69 ;  but  leave  may  be  given  by  the  Practice  Master. 

(«)  Title  of  Affidavit:— 'Every  affidavit  must  be  entitled  in  the  cause  or  matter 
in  which  it  is  sworn;  but  where  there  are  more  than  one  pit.  or  dft.  it  is 
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This  affidavit  is  filed  on  behalf  of  the  plaintiffs  [Or,  defendants;  Foot  note 
or,  petitioner;  or,  respondents;  or^A.B.  and  C.  D.;  or  as  may  be].  *ffi^"vit'i). 


[Dan.Pr.643.] 


{Title  and  reference  to  the  record:  as  in  Form  8.) 

We,  A.  B.,  of  (Place  of  abode  and  description),  and  C.  D.,  of  Formal 

(Place  of  abode  and  description),  jointly  and  severally  make  oath  affida^t*" 

and  say,  as  follows:  *^°  °' Z"""^ 

•'  deponents. 

1.  [Dan.Pr.537.] 

2. 


snfScient  to  state  the  full  name  of  the  first  pit.  or  dft.  respectively,  and  that 
there  are  other  pits,  or  dfts.,  as  the  case,  may  be:  0.  XXXVIII.  2;  Dan.Pr.  536. 

(jc)  The  full  Christian  and  surnames,  or  title  of  honour,  of  the  deponent 
ehould  be  stated.  A  married  woman  should  be  described  as  such,  and  the 
Christian  and  surnames  of  her  husband  should  be  stated.  An  unmarried 
woman  must  be  described  as  a  spinster  or  widow,  or,  if  divorced,  as  a  single 
woman.  \ 

(jf)  Every  aJBSdavit  must  state  the  description  and  true  place  of  abode  of 
the  deponent:  O.  XXXVIII.  8;  Dan.  Pr.  537;  as  thus:  of  No.  80,  Belgrave 
Square,  in  the  county  of  Middlesex,  stockbroker — or,  of  No.  112,  Cheapside, 
in  the  oily  of  Loindon  (clerk  to  Mr.  E.  P.,  of  the  same  place),  the  solicitor 
in  this  action  \or,  matter]  for  the  pits,  [or,  deft.  A.  B.].  If  the  deponent 
is  a  party,  or  quasi  party,  to  the  action  or  proceeding,  or  is  named  dn  a> 
judgment,  order,  or  Master's  certificate  made  therein,  his  identity  should  bo 
shown  in  the  introductory  part  of  the  affidavit;  as  thus:  one  of  the  above- 
named  pits. — or,  one  of  the  above-named  dfts. — or,  the  petitioner  named  in 

the  petition  presented  in  this  action  \or,  matter]  on  the  ;  day  of  

19 — ,  or,  who  is  attending  the  proceedings  in  this  action-^or,  in  the  judgment 

\or,  order — or,  Master's  certificate]  in  this  action  [or,  matter]  dated  the  

day  of  19 — ,  n,amed.     The  description  of  a  party  to  the  action  as  "the 

above-named  plaintiff,"  or  "the  above-named  defendant,"  without  specifying 
any  residence  or  addition,  or  other  description,  is  accepted  as  sufficient.  It  is 
better,  however,  to  give  the  place  of  abode  and  description  in  all  cases. 
"Esquire"  and  "gentleman"  are  not  proper  descriptions,  though  if  deponent 
has  no  occupation,  "gentleman  of  no  occupation"  will  be  sufficient. 

(z)  As  to  the  necessity  for  these  words,  see  Dan.  Pr.  537. 

(«)  As  to  form  of  affidavit,  see  note  (<)  preceding  page.  It  is  unnecessary  to 
commence  each  paragraph  with  "that,"  or,  "I  say  that,"  or,  "and  I  further 
say  that."  A  schedule  referred  to  in  an  affidavit  as  "hereunder  written"  should 
be  placed  after  the  jurat;  but  a  schedule  referred  to  as  "the  schedule  [or,  the 
■first,  &c.  schedule]  set  forth  in  this  my  affidavit,"  should  be  placed  before  the 
jurat,  and  this  is  the  proper  method  where  practicable.  The  schedules  may  also 
•be  embodied  in  the  affidavit:  Dan.  Pr.  639.  If  schedules  are  placed  after  the 
jurat,  the  commissioner  or  other  person  before  whom  the  affidavit  is  sworn  must 
sign  his  name  at  the  end  of  the  last  schedule:  Stringer's  Oaths,  77. 

(J)  As  to  this  memorandum,  see  O.  XXXVIII.  10;  0.  LXVI.  7  (Jt). 
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Or,  severally  make  oath  and  say:    , 
And  first  I,  the  said  A.  B.,  for  myself  say,  as  follows: 

1. 

2. 
And  I,  the  said  C.  D.,  for  myself  say,  as  follows: 

3. 

4. 
And  we,  the  said  A.  B.  and  0.  D.,  further  jointly  say,  as  follows: 

5. 

6. 

Sworn  {de. :  see  Form  11). 
Footnote.  This  affidavit  {dc. :  see  Form  9). 


11. 

Ordinary  To  the  deponent :  Take  this  book  in  your  right  hand  and  raise 

a^/nra°r*     7°^^  hand  {the  hand  should  be  raised  above  the  head;  and  this 
onede-  being  done)  repeat  after  me  the  following  words: — I  swear  by 

[Ban.Pr.540.]  Almighty  God  that  this  is  my  name  and  handwriting,  and  thaj; 
the  contents  of  this  my  affidavit  are  true. 

(c)  Aa  to  the  persons  before  whom  an  affidavit  may  be  sworn,  see  Dan.  Pr. 
533—336;  Seton,  110;  Stringer's  Oaths,  42—55. 

As  to  affidavits  sworn  within  the  jimiaDicnoN,  see  Generally,  O.  XXXVIH. 
4. — Matters  and  Clerks  in  Filing  and  Seoord  Department:  0.  LXI.  5. — District 
Registrars:  J.  A.  1873,  s.  62. — Commissioners  to  Administer  Oaths  in  8.  C: 
J.  A.  1873,  ss.  77,  82,  84;  Commissioners  for  Oaths  Act,  1889  (52  Vic.  c.  10, 
B.  2). — Taxing  0 fleers  {in  matters  directed  to  he  taken  before  theni) :  O. 
IjXV.  27  (25). — Masters  in  Chancery  Division  («»  matters  directed  to  be  taken 
before  them)  :  O.  LV.  16.— Registrars  ofP.D.^A.  Div.  {Probate)  ;  J.  A.  1873; 
52  Vic.  c.  10,  s.  2.— Registrars  of  P.  D.  f  A.  Div.  {Admiralty) :  Admiralty 
Court  Act,  1861  (24  Vic.  o.  10),  s.  26;  J.  A.  1873,  s.  82;  Commissioners  for 
Oaths  Act,  1889  (52  Vic.  c.  10),  s.  i.— Arbitrators :  Arbitration  Act,  1889  (52 
&  53  Vic.  c.  49),  s.  7. 

As  to  affidavits  sworn  out  of  the  jumsdiction,  see.  Generally,  O.  XXXV lUi 
6. — In  Scotland,  Ireland,  Channel  Isles,  Isle  of  Man,  the  Colonies,  or  any 
British  possession :  An  affidavit  may  be  taken  or  made  before  any  Jndge,  Ct., 
notary  pnblic,  or  any  person  having  authority  to  administer  an  oath  there, 
judicial  notice  being  taken  of  the  seal  or  signature  afBxed,  impressed,  or  sub- 
scribed to  or  on  such  affidavit,  where  taken  by  a  person  having  authority 
otherwise  than  by  law  of  a  foreign  country:  Commissioners  for  Oaths  Act,  1889 
(52  Vic.  0.  10),  s.  3  (1),  (2).  As  ia  India,  see  Stringer's  Oaths,  46,  47; 
J.  A.  1873,  s.  76. — In  any  place  oat  of  the  dominions  of  His  Majesty:  In 
such  case  affidavits  may  be  taken  or  made  before  any  British  ambassador,  envoy, 
minister,  charg€  d'affaires,  secretary  of  embassy  or  legation,  consul-general) 
'  consul,  vice-consul,  acting  consul,,  pro-consul,  consular  agent,  acting  consul- 

general,  acting  vice-consul,  and  acting  consular  agent,  and  any  other  person 
deriving  his  authority  to  administer  oaths  in  such  country  from  a  British  source. 
No  verification  is  required  of  the  seal  or  signature  of  the  officer  impressed  or 
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X 


^    Sworn  [Or,  ij  the  deponent  is  not  the  only  one  to  Jurat  (e): 
the  affidavit,  say :  Sworn  by  the,  deponent  {d)  A.  B.J  at 


A.B.(</). 


{State  where ;  as :  the  Chambers  of  Mr.  Justice 
Joyce  and  Mr.  Justice  Eve,  Eoyal  Courts  of 
Justice,  in  the  County  of  Middlesex, 

Or, 

the  Eoyal  Courts  of  Justice,  in  the  County  of 
Middlesex, 

Or, 
the  Eoyal  Courts  of  Justice,  in  the  County  of 
Middlesex, 


Or, 

the  District  Eegistry  of    the    High  Court  of 

Justice,  at in  the  County  of , 

Or, 
my  ofiSce,  No.  5,  New  Square,  Lincoln's  Inn,  in 
the  County  of  Middlesex, 


(1)  Before  a 
Master  in  the  - 
Chancery 
Division  {/).. 

(2)  Before  a. 
Taxing 

Master  (A)_ 


(3)  Before  a- 
Master,  or 
Clerk  in 
Filing,  &c. 
Department' 

(4)  Before  a 
District 
Registrar  {ky 


(5)  Before  a 
Commissioneir 

{I). 


subscribed,  on  the  afSdavit:  Commissioners  for  Oaths  Acts,  1889  and  1891,  S2 
Vie.  c.  10,  s.  6;  34  &  53  Vic.  c.  50,  s.  2.  Affidavits  may  also  be  taken  in 
foreign  countries  before  any  person  authorized  6y  the  law  of  a  foreign),  cowntrff, 
to  administer  oaths  in  that  country:  52  Vic.  c.  10,  s.  3.  In  snch  case  a  certi- 
ficate must  be  annexed  to  the  affidavit  that  the  person  before  whom  it  was 
sworn  or  taken  was  duly  authorized  to  administer  oaths  in  the  country  in  which 
it  was  sworn  or  taken ;  such  certificate  to  be  signed  by  a  British  consul  or  vice- 
consul,  or  verified  by  the  seal  of  the  High  Ct.  or  of  a  local  Court  of  B«cord 
of  the  country:  See  Cooke- v.  Wilby,  25  C.  D.  769;  BritUebank  v.  Smith,  32 
W.  R.  675.    As  to  the  case  of  Germany,  see  Stringer's  Oaths,  52,  53. 

{d')  As  to  English  form  of  oath,  see  Oaths  Act,  1909,  s.  2;  and  Stringer's 
Oaths,  81,  82.  i 

(e)  The  jurat  should  be  written  at  the  end  of  the  affidavit.  It  is  iisnally 
placed  at  the  left-hand  corner ;  but  may  be  written  on  either  side  of  the  page, 
or,  if  necessary,  in  the  margin;  but  not  on  a,  page  upon  which  no  part  of  the 
statements  in  the  affidavit  appears.  It  must  express  the  time  when,  and  the 
place  where,  the  affidavit  is  sworn:  O.  XXXVUI.  5;  52  Vic.  o.  10,  a.  5;  Dan. 
Pr.  340.  An  affidavit,  or  any  other  document  sworn  to,  may  be  re-sworn  at  any 
time  before  it  is  filed.  As  to  adding  a  second  jurat  in  such  a  case,  see 
Stringer's  Oaths,  67. 

(/)  See  0.  LV.  16.  i 

($r)  The  deponent  must  sign  his  name,  or  make  his  mark,  opposite  to  the 
jurat;  not  underneath  it:  Dan.  Fr.  540. 

(A)  See  O.  LXV.  27  (25). 

(»)  0.  LXI.  5. 

(A)  See  J.  A.  1873,  s.  62.  ( 

(f)  See  J.  A.  1873,  ss.  76,  77,  82,  84;  Commissioners  for  Oaths  Act,  188» 
(52  Vic.  c.  10),  s.  1.  The  Commissioner  before  whom  the  affidavit  is  sworn  must 
not  be  the  solicitor  acting  for  the  party  on  whose  behalf  the  affidavit  is  ta  b& 


.((6)  Before  a 
Channel 
Islands 
'Commissioner 
(m). 

<{7)  Before  a 
hootch  Com- 
missioner (»i). 


•{8)  Before  an 
tiish  Com- 
missioner (m). 


GENERAL  FORMS.  [Ch.  I. 

Or, 

Louth,  in  the  County  of  Lincoln, 

Or, 
St.  Heliers,  in  the  Island  of  Jersey, 


Or, 
No.    300,    Princes    Street,    in    the    City    of 
Edinburgh, 

Or, 
No.   400,   Montpelier  Street,  in  the  City  of 
Dublin), 

(jState  when ;  as :  this da,y  of ,  19 — ). 

before  me,  ,  • 

C.  D.(w), 

A  Master  of  the  Supreme  Court  (w). 

•   Or,  C.  D., 

Taxing  Master. 

Or,  C.  D., 

A  Master  of  the  Supreme  Court. 

Or,  C.  D., 

First  Class-  Clerk  in  the  Filing  and 
"^  Record  Department,  Central  Office. 

Or,  C.  D., 

District  Registrar. 

Or,  C.  D., 

A  Commissioner  for  Oaths. 

'Or,  C.  D., 

A  Commissioner  to  administer  Oaths 
within  the  Channel  Islands  in  pro- 
ceedings in  the  Supreme  Court  of 
^' *'  Judicature  in  England. 


-  ;aged,  tat  Viu^  agent  or  correspondent  of  such  solicitor,  nor  his  clerk  or  partner, 
nor  iie  party  himself:  O.  XXXVIII.  16,  17;  nor-  is  a  Commissioner  entitled  to 
act  as  such  in  any  matter  in  which  he  is  interested:  Commissioners  for  Oaths 
Aot,  1889  (52  Vic.  c.  10),  s.  1  (3). 

(m)  See  0.  XXXVIH.  6;  J.  A.  1873,  b.  76;  52  Vic.  o.  10,  s.  3. 

'  («)  Thfe  person  before  whom  the  affidavit  is  sworn  must  sign  his  name  at  the 
-foot  of  the  jurat:  to  which  mnst  be  added  his  full  official  character  and  deserip- 

-tion, -but  not  neeessarily'in  liis  own  handwriting:  Dan.  Pr.  540. 


«.  2.]  AiPPIDAVlTS,  ETC. 


Or,  C.  D., 
A  Commissioner  to  administer  Oaths 
within  Scotland  in  proceedings  in 
the  Supreme  Court  of  Judicature 
in  England. 

Or,  C.  D., 

A  Commissioner  to  administer  Oaths 
within  Ireland  in  proceedings  in 
the  Supreme  Court  of  Judicature 
in  England. 

[or  as  may  be.] 


12. 

A    P       (  ^'^'^^^  ^y  *^^  deponents  A.  B.  and  C.  D.  [or,  by  Ordinary 
r^  -pi       1       ^0^^ — or,  by  all — the  above-named  deponents  (o)]  at  two  or  mOTe 
'       {Continue  as  in  Form  11  to  the  end).  Pd'"''?'*!*! 


13. 

To  the  deponent:  Raise  your  right  hand  and  repeat  after  me  Oath  in 

ji      J.  11        .  1  Scotch  form 

the  lollowmg  words:—  ■   (^j, 

I  swear  by  Almighty  God  [as  I  shall  answer  to  God  at  the 
■Great  Day  of  Judgment]  (g'),  that  this  is  my  name  and  hand- 
writing, and  that  the  contents  of  this  my  affidavit  are  true. 

Jurat. — {Same  as  in  Form  11). 


(o)  In  every  affidavit  made  by  two  or  more  deponents,  the  names  of  the 
:seveTal  persons  making  the  affidavit  must  be  inserted  in  the  jnrat,  except  that 
if  the  affidavit  of  all  the  deponents  is  taken  at  one  time  by  the  same  officer, 
it  is  sufficient  to  state  that  it  was  sworn  by  both,  or  all,  of  the  "above-named  " 
deponents:  O.  XXXVIII.  9;  Dan.  Pr.  541. 

(^)  See  51  Sc  52  Vic.  c.  46,  a.  5;  Stringer's  Oaths,  92.    The  .deponent  must 
Jioldnp  his  right  hand,  a,nd  repeat  the  words  of  ihe  oath  after  the  Commissioner. 
(^)  The  words  in  parenthesis  are  not  used  in  England,  and  are  frequently 
omitted  in  the  Scotch  Courts. 


10 


GENERAL  FORMS. 


[Ch.  L 


14. 

Oaths  and 
jurat :  where 
the  afGdavit 
is  read  to  an 
illiterate  or 
blind  de- 
ponent (r) . 
[Dan.  Pr.  540, 
541.] 


To  an  illiterate  or  blind  deponent :  Take  the  book  in  your  right 
hand,  which  raise  above  your  head,  and  repeat  after  me  the  follow- 
ing words: — 

I  swear  by  Almighty  God  that  this  is  my  mark  (or,  signature),. 
and  that  the  contents  of  this  my  affidavit  are  true. 

Sworn  by  the  deponent  A.  B.  at  (State  iffherCj. 
and  when,  as  in  Form  11),  before  me; 

[Where  the  Commissioner  himself  reads  the 
ajfidMit  to  the  deponent]:  I  having  first,  truly, 
distinctly,  and  audibly  read  over  the  contents  of 
this  affidavit  to  the  deponent,  he  being  illiterate- 
[or,  blind],  (and  explained  the  nature  and  con- 
tents of  the  exhibits  therein  referred  to),  who- 
appeared  perfectly  to  understand  the  same,  and 
made  his  signature  (or,  mark),  X,  thereto  in  my 
presence  [or,  where  a  third  person  reads  over  the 
affidcMt  to  the  deponent  in  the  Confmssioner's 
presence]: 

And  I  certify  that  this  affidavit  was  read  in  my 
presence  to  the  said  deponent,  he  being  illiterate 
[or,  blind],  and  that  he  seemed  perfectly  to  under- 
stand it,  and  made  his  signature  [or,  mark]  thereto' 
V     in  my  presence. 


A.  B. 

[Or, 
The  mark  of ' 

X 

A.  B.] 


15. 

Oaths  and 
jurat :  where 
a  foreigner 


English, 
through  an 
interpreter  («). 
[Dan.Pr.541.] 


To  the  interpreter  (t):  Take  this  book,  &c.  [Form  14,  swp.l 
I  swear  by  Almighty  God  that  I  well  understand  the  French! 
language  [or  other  language  of  the  foreigner];  and  that  I  have- 
truly,  distinctly,  and  audibly  interpreted  the  contents  of  this  affi- 
davit to  the  deponent  A.  B.;  and  that  I  will  truly  and  faithfully 
interpret  to  him  the  oath  about  to  be  administered  to  him. 

To  the  foreigner,  through  the  interpreter :  Take  this  book,  &c.- 
[Form  14,  sup.] 

I  swear  by  Almighty  God  that  the  contents  of  this  my  affidavit 
are  true. 


(»■)  See  0.  XXXVIII.  13;  Stringer's  Oaths,  93  et  seg. 

(«)  See  Stringer's  Oaths,  97  et  seg. 

(0  The  interpreter  is  usually  a  notary  public;  but  it  is  not  essential  that 
he  should  be  one.  It  is  not  necessary  -that  the  interpreter  should  sign  the 
afBdavit:   Stringer's  Oaths,  98. 


2.] 


AFFIDAVITS,  ETC. 


11 


A.B. 

CD. 

of  {residence 
ftnd  descrip- 
tion (on) ). 


Sworn  at  (State  tohere,  andufhen,  as  in  Form  11), 
by  the  deponent  A.  B.,  through  the  interpreta- 
tion of  C.  D.:  the  said  CD.  having  been  first 
sworn  that  he  had  truly,  distinctly,  and  audibly 
interpreted  the  contents  of  this  affidavit  to  the 
deponent  A.  B.;  and  that  he  would  truly  and 
faithfully  interpret  to  the  said  A.  B.  the  oath 
about  to  be  administered  to  him: 

before  me  {dc. :  see  Form  11). 


I'o  the  interpreter  (y):  T^ke  this  book,  &c.    [Form  14,  sup.] 
I  swear  by  Almighty  God  that  I  well  understand  the  French 
language  [or  other  latigvMge  of  the  foreigner];  and  that  I  will 
truly  and  faithfully  interpret  to  the  deponent  A.  B.  the  oath 
about  to  be  administered  to  him. 

To  the  foreigner,  through  the  interpreter :  Take  this  book,  &c. 
[Form  14,  sup.'] 

I  swear  by  Almighty  God  that  the  contents  of  this  my  affidavit 
are  true. 

Sworn  at  {State  'ufhere,  and  when,  as  in  Form  11), 
by  the  dej^onent  A.  B.,  through  the  interpreta- 
tion of  C.  D.:  the  said  0.  D.  having  been  first 
sworn  that  he  would  truly  and  faithfully  inter- 
pret to  the  said  A.  B.  the  oath  about  to  be 
administered  to  him: 

before  me  {dc. :  see  Form  11). 


A.  B. 

CD. 

of  {residence 
and  descrip- 
tion («) ). 


16. 

Oaths  and 
jurat,  where 
the  affidavit 
is  i|i  a  foreign 
language:  the 
oath  being 
interpreted 
to  the 
deponent. 
[Dan.Pr.54I.] 


17. 

To  the  translator  (a):  Take  this  book,  &c.    [Form  14,  sup.]    Verification  of 

I  swear  by  Almighty  God  that  I  well  understand  the  French  ofth^affida^t 
language  [or  other  language  in  which  the  affidcimt  is  written];  into  English, 
and  that  the  above  written  is  a  true  translation  into  the  English   "       "** 


{x)  See  last  note.  If  the  interpreter  does  not  sign  the  affidavit  and  add  his 
place  of  residence  and  description,  they  must  be  stated  in  the  jurat,  immediately 
after  the  first  occoriience  of  his  name. 

(y)  See  Form  IS,  note  (<). 

(z)  Where  an  affidavit  is  written  in  a  foreign  language,  a  translation  into 
English,  verified  by  a  competent  person,  must  be  filed  with  the  original;  sea 
Stringer's  Oaths,  123. 

(ffi)  It  is  not  essential  that  the  translator  should  be  a  notary  public. 


12 


GENERAL  FORMS. 


[Ch.  I. 


language  of  the  affidavit  of  A.  B.  in  the  French  [or  as  may  be] 

language  thereunto  annexed. 

C .  D .  of  (reddence  and  description ;  as :  No .  90,  Corn- 
hill,  in  the  City  of  London,  notary  public(6),  was 
sworn  at  {State  where,  and  wihen,  as  in  Form  11),  that 
the  above  written  is  a  true  translation  mto  the  English 
C.  D.  I  language  of  the  affidavit  of  A.  B.  in  the  French  [or  as 
may  be]  language  thereunto  annexed,  and  affixed 
together  at  the  top  thereof  under  the  (notarial)  seal 
of  the  said  CD.,  with  his  name  thereto  subscribed: 
before  me  (dc. :  see  Form  11). 


18. 

AfBrmatlon 
under  the 
-Oaths  Act, 
1888  (51  &  52 
Vic.  c.  46). 


19. 

Declaration 
and  attesta- 
tion thereto 


(2.)  Affirmations,  and  Declarations  and  Attestations  thereto  (c). 

I,  A.  B.,  of -,  in  the  county  of (description),  do  solenmly 

and  sincerely  affirm  as  follows: —  ■ 
1. 
2. 


To  the  affirmant:  Is  that  your  name  and  handwriting? 
Do  you  object  to  being  sworn  on  the  ground  that  you  have  no 
religious  belief,  or  on  the  ground  that  the  taking  of  an  oath  is 
contrary  to  your  religious  belief?  (e). 

To  be  uttered  by  the  affirmant:  I,  A.  B.,  of  {Place  of  abode, 
and  description),  do  solemnly,  sincerely,  and  truly  declare  and 
affirm  that  this  is  my  name  and  handwriting,  and  that  the  contents 
of  this,  my  affirmation  are  true. 

Affirnied  at ,  in  the  county  of ,  this day 

of ,  19—, 

before  me  {dc. :  see  Form  11). 


A.  B. 


(6)  It  is  not  essential  that  the  translator  should  be  a  notary  public. 

(o)  By  Commissioners  for  Oaths  Act,  1889  (52  Vie.  c.  10),  s.  11,  the  word 
"oath"  includes  affirmation  and  statutory  declaration;  and  "affidavit"  in-' 
eludes  affirmation,  statutory  or  other  declaration,  acknowledgment,  examina- 
tion, and  attestation  or  protestation  of  honour.  By  the  Oaths  Aot,  1888  (51 
&  52  Vic.  u.  46),  o.  1,  every  person,  upon  objecting  to  being  sworn,  and  stating 
as  the  ground  of  such  objection,  either  that  he  has  no  religious  belief,  or  that 
tiie  taking  of  an  oath  is  contrary  to  his  religious  belief,  will  be  permitted  to 
make  his  solemn  affirmation  instead  of  taking  an  oath:  Stringer's  Oaths,  101 
—105. 

Qd)  See  Stringer's  Oaths,  105. 

(e)  The  witness  must  object  to  being  sworn,  and  must  base  his  objection 
on  one  Of  the  grounds  specified,  before  he  can  be  allowed  to  affirm  under  the 


S.  2.3    ,  AKFIUAVITS,  ETC.  13? 

(Title  and  reference  to  the  record:  as  in  Form  8.)  20. 

I,  A.  B.,  of  (Place  of  abode,  and  description),  one  of  the  people  ^o™"'  P*y'* 

11    1    /-v      1  r-  1.     1  •  I.     1  1  11    1   of  affirmation 

callea  (Quakers  [or,  one  01  the  persuasion  01  the  people  oalied  by  a  Quaker 
Quakers;  or,  of  the  United  Brethren  called  Moravians],  do  «rMo™vian 
solemnly,  sincerely,  and  truly  declare  and  affirm  as  follows:  ,  [Dau.Pr.542.] 

1.     , 

2. 

Affirmed  (dc. :  see  Form  22). 


21. 
This  affirmation  is  filed  on  behalf  of  the  plaintiffs  [or,  defen-  Foot  note  to 

dants,  or,  petitioner,  or,  respondents,  or,  A.  B.  and  C.  D.,  or  as  tion. 

may  6e]. 


22. 

To  the  affirrmant :  Is  that  your  name  and  handwriting?  Declaration 

To  be  uttered  by  the  affirmant :  I,  A.  B.,  do  solemnly,  sincerely,  t^n^Jo^affir. 
and  truly  declare  and  affirm  that  I  am  one  of  the  people  called  mation  by  a 
Quakers  [or,  of  the  United  Brethren  called  Moravians],  that  this  Moraviim(j?). 
is  my  name  and  handwriting,  and  that  the  contents  of  this  my  [Dan.Pr.542.] 
affirmation  are  true. 

.    -g   (  Affirmed  by  the  said  A.  B.,  at  {State  where,  and  when,  as 
■  n  Form  11)  (under  the  3  &  4  Will.  IV.  c.  49)  (A). 

before  me  {dc. :  see  Form  11). 


(Title  and  reference  to  the  record:  as  in  Form  8.)  23 

I,  A.  B.,  of  (Place  of  abode,  and  description),  having  been  one  Formal  parts 

of  tho  people  called  Quakers  [or,  one  of  the  persuasion  of  the  people  by^an™*  '""^ 

called  Quakers;  or,  of  the  United  .Brethren  called  Moravians],  and  Quaker  or  ex- 

.    .  .        .  1  •        •  11.  n  ,  Moravian, 

entertaining  conscientious  objections  to  the  taking  01  an  oath,  do  under  i  &  2 
solemnly,  sincerely,  and  truly  declare  and  affirm  as  follows:  7d  a'Pv'b^2^ 

1. 

2. 

Affirmed  (do. :  see  Form  24). 

Act.  Reg.  v.  Moore,  61  L.  J.  M.  C.  80;  JVash  v.  AH  Khan,  8  Times  Kep. 
444;   Stringer's  Oaths,  105  (n.). 

(/)  See  Quakers  and  Moravians  Act,  1833  (3  &  4  Will.  IV.  c.  49).  See  the 
notes  to  Form  8,  which  apply  as  well  to  affirmations  as  to  affidavits. 

{g)  See  the  notes  to  Form  11. 

(A)  If  deponent  is  described  at  the  beginning  of  the  affirmation  as  a  Quaker 
or  Moravian,  the  refereriakto  the  Act  may  be  omitted. 

(j)  See  the  Quakers  anlkloravians  Act,  1838  (1  &  2  Vic.  0.  77);  and  notes 
to  Form  8.  i 
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24. 

Declaration 
and  attesta- 
tion thereto 
(A). 
[Dan.Pr.542.] 


To  be  uttered  by  the  affirmant :  I,  A.  B.,  having  been  one  of 
the  people  called  Quakers  [or,  one  of  the  persuasion  of  the  people 
called  Quakers;  or,  of  the  United  Brethren  called  Moravians], 
and  entertaining  conscientious  objections  to  the  taking  of  an  oath, 
do  solemnly,  sincerely,  and  truly  declare  and  affirm  that  this  is 
my  name  and  handwriting,  and  that  the  contents  of  this  my 
affirmation  are  true. 

Affirmed  by  the  said  A.  B.,  pursuant  to  the  Act  1st  and 
A.  B.  I  2nd  Victoria,  chapter  77,  at  (State  where,  and  mhen,  as 
in  Form  11). 

before  me  {Sc. :  see  Form  11). 


25. 

Formal  parts 
of  joint  affi- 
davit and 
affirmation 


(3.)  Affidavits  and  Affirmations  generally. 

(Title  and  reference  to  the  record:  as  in  Form  8.) 

I,  A.  B.,  of  (Place  of  abode  and  description),  make  oath  and 
say,  and  I,  C.  D.,  of  (Place  of  abode  and  description),  being  one 
of  the  people  called  Quakers  [or  as  may  be;  see  Forms  18,  20, 
23],  do  solemnly,  sincerelj^  and  truly  affirm  and  declare  \or  as 
may  be]: 

And  first  I,  the  said  A.  B.,  for  myself  say,  as  follows: 

1. 

2. 

And  I,  the  said  CD.,  for  myself  say,  as  follows: 

3. 

4. 

Sworn  by  the  said  A.  B.,  and  affirmed  by  the  said 
C.  D.  (dc;  see  the  preceding  forms),  at  (State 
where,  and  when,  as  in  Form  11), 

before  me  (dc  :  see  Form  11). 


A.  B.    f 

C.  D.  I 


26. 

Foot  note 
thereto. 


This  affidavit  and  affirmation  is  filed  on  behalf  of  the  plaintiffs 
[or,  defendants,  or,  petitioners,  or,  respondents,  or,  A.  B.  and 
C.  D.,  or  as  may  be']. 


(ft)  See  the  notes  to  Form  11. 

(?)  See  Form  10  et  seq.,  and  notes  thereto. 


«.  2.] 


AFFIDAVITS,  ETC. 
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19—.    B.  No. 


[Daii.Pr.540.] 


27. 

T      1      TT-        /-I  '        Memorandum 

In  the  High  Court  of  Justice,  of  identity  of 

Chancery  Division.  f^^.^^^l, 

(Name  of  Judge.) 

(Short  title;  as:  Brown  v.  Dunn  and  others.) 

This    is    the   paper   [or,  parchment]  writing  marked  A.  [or, 

A.  B.  l](w)  referred  to  in  the  affidavit  [or,  affirmation[]  of  X.  Y. 

{and  T.  Z.),  sworn  [or,  affirmed]  in  this  action  [or,  matter]  before 

ane  (If  not  by  all  the  deponents  or  affirmants,  add :  by  the  said 

X.  Y.),  this day  of 19—. 

E.  i^.,  a  Commissioner,  &c.  [or  as  May  be  ; 
see  Form  11. J 


Formal  parts :  see  Form  31 .  ng 

Take  notice  that  I  have  this  day  filed  an  affidavit  [or,  affirtaiation]  Notice  of 

•of  A.  B.  [or,  of  each  of  the  following  persons,  namely,  A.  B.,  ^Jj.^^*" 

•C.  D.,  and  E.  F.J.  affirmation(<.). 

[Dan.Pr.544.] 

(m)  Exhibits. — ^A  document  may  be  referred  to  in  an  affidavit  either  as  an 
■exhibit,  thus:  "produced  and  shown  to  me  at  the  time  of  swearing  this  my 
-affidavit,  and  marked  with  the  letter  A."  (or,  briefly  and  usually,  "now  pro- 
.duced  and  shown  to  me,  and  marked  A.") ;  or  as  "hereunto  annexed.''  In 
the  former  case,  the  person  before  whom  the  affidavit  is  sworn  must  inquiroi 
whether  the  deponent  has  seen  the  document,  and  is  aware  of  the  contents 
thereof:  in  the  latter,  the  document  should  be  annexed  to  the  affidavit  at  the 
time  it  is  sworn,  and  is  filed  with  it,  unless  sufficient  reason  is  shown  to  a. 
Master  to  detach  and  return  it  to  the  party.  It  is  therefore  generally  more 
■convenient  not  to  refer  to  a  document  as  "hereunto  annexed."  Aceonnts, 
extracts  from  parish  registers,  particulars  of  creditors'  debts,  and  other  docu- 
ments, referred  to  by  affidavit,  must  not  be  annexed  to  the  affidavit,  or  referred 
to  in  the  affidavit  as  annexed,  but  must  be  referred  to  as  exhibits:  O.  XXXVIII. 
'23.  Every  certificate  on  an  exhibit  referred  to  in  an  affidavit,  signed  by  the 
•Commissioner  or  officer  before  whom  the  affidavit  is  sworn,  must  be  marked  with 
the  short  title  of  the  cause  or  matter:  O.  XXXVIII.  24.  The  reference  to  the 
record  should  also  be  added.  An  exhibit  is  part  of  the  affidavit,  and  a  party 
■entitled  to  inspect  the  affidavit  has  a  right  to  inspection  of  the  exhibits  referred 
to  in  it:  Se  mncUifv,  (1895)  1  Ch.  117. 

(n)  Great  confusion  is  frequently  caused  by  using  the  letters  of  the  alphabet 
as  exhibit  marks.  This  is  especially  the  case  where  the  exhibits  are  numerous 
as  in  evidence  in  proof  of  pedigrees  and  the  like.  In  such  cases  the  better 
•course  is  to  use  as  exhibit  marks  the  initial  letters  of  the  deponent's  name, 
followed  by  consecutive  numbers,  as  thus:  A  B  1,  A  B  2,  &o.  By  adopting 
this  method,  the  exhibits  to  the  affidavits  of  the  several  witnesses  are  readily 
identified,  and  a  multiplicity  of  exhibits  bearing  similar  exhibit  marks  avoided. 

(o)  It  is  usual  in  practice  to  give  notice  of  filing  an  affidavit;  but,  with  the 
exception  of  O.  XXXVIII.  25 — 27,  there  appears  to  be  no  rule  expressly 
requiring  it. 
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GEIfEKAL  POEMS, 


[Ch.  I. 


29, 

Notice  of 
intention  to 
read  an  affi- 
da^t,  &c., 
already 
filed  (^). 


Formal  parts :  see  Form  31 . 

Take  notice  that  the  plaintiff  [or  as  may  be]  intends  to  read  on 

the  hearing  of  (State  what  occasion ;  as : 

the  petition  presented  by  him  [or  as  may  he]  in  this  action 

[or,  matter]  on  the day  of ,  19 — ;   Or, 

the  motion  to  be  made  in  this  action  [or,  matter],  pursuant  to 

the  notice  given  by  him  [or  as  may  he\  on  the day 

of ,  19—;   Or, 

the  summons  taken  out  in  this  action  [or,  matter]  by  him 
[or  as  may  be],  on  the day  of 19-—;  or  as  may  be) 

the  affidavit  [or,  affirmation]  of  X.  Y.,  filed  in  this  action  [or, 

matter]  on  the day  of 19 — . 


(p)  0.  XXXVIII.  20,  21. 
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CHAPTER  II, 

FOEMAL'  PAETS  OF,  MOTION  PAPEES— NOTICESr- 
NOTICES  OF  MOTION— PETITIONS— AND  OEDI- 
NAEY  SUMMONSES. 


30. 

In  the  High  Court  of  Justice,  Formal  parts 

Chancery  Division.  '^^/jr 

{Name  of  Jiidge.)  motion 

[Or,  In  the  Court  of  Appeal.]  [Dan.  Pr. 

State  short  title  of  action  or  matter,  and  reference  to  the  1346,] 
record  (b)  as  thus  : 

In  re  Jones"  Estate  ' 
Styles 

V.  >  Brief. 

Brown.  I 

[19—.  J.—  100.]    -' 

State  name  of  Counsel  to  move,  his  fee,  on  vihose  behalf  the 
motion  is  to  be  rrtade,  and  its  object ;  as  thus : 
To  move  on  hehalf  of  the  plaintiff  [or,  defendant,  A.  B.;  Qr,oi 
C.  D.,  dc.}  as  within. 

Or,  that  {State  shortly  the  object  of  the  motion;  and  if  any, 
instructions  are  loritten  in  the  fold,  or  inside  the  brief,  add :  See 
within) . 

An  affidavit  in  support  accompanies  (c) — 
Mr.  A. 
1  Gua.  {d). 
{Add  namle,  dc.  of  solicitor  or  party   instructing :    see 
Form  31.) 


(a)  As  to  motions  of  course,  see  Dan.  Pr.  1346;  and  aa  to  special  ex  parte 
motiona,  see  Ibid.  A  motion  paper  should  ordinarily  be  prepared  on  half  a 
sheet  of  foolscap,  and  be  folded  lengthways. 

(5)  Aa  to  the  reference  to  the  record,  see  Form  1. 

(o)  If  an  affidavit,  or  other  document,  is  sent,  it  should  be  referred  to  here. 

((?)  The  usual  fee  to  counsel  on  an  ex  parte  motion  is  one  guinea,  or  more, 
according  to  circumstances.  ;    > 

D.-F.  2 
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FORMAL  PARTS  OF  MOTION  PAPERS,  ETC.       [Ch.  II. 


31. 

Formal  parts 
of  a  notice  (c) . 


In  the  High  Court  of  Justice,  (Reference  to  the  record  (/) .) 

Chancery  Division. 

{Name  of  Judge.) 

{Title  {g).) 

Take  notice  that  {State  object  of  the  notice ;  as,  thus  : 

I  have  this  day  filed  an  affidavit  of  the  defendant  A.  B.  in 
answer  to  the  inquiry  No.  —  directed  hy  the  judgment  {or,  order) 
dated  the of ,  19—). 

Dated  this of ,  19—. 

Add  name,  dc.  of  solicitor  or  party  giving  the  notice;  as  thus: 

C.  D.,  No.  800,  Euston  Eoad,  Middlesex  (address  for  service, 
at  the  office  of  Mr.  E.  F.,  No.  200,  Chancery  Lane,  Middlesex;), 
agent  for  G.  H.,  of  Bury,  Lancashire,  solicitor  for  the  defendant 
[or  as  w,ay  he], 

Or, 

CD.,  Blank  Villa,  Croydon,  Surrey  (address  for  service  at  the 
office  of  Mr.  E.  F.,  No.  8,  Paper  Buildings,  Temple),  defendant 
in  person  [or  as  may  fee]. 

To  {Insert  nanies  of  the  soUfMors  or  parties  to  whom  the  notice 
is  given ;  as  thus : 

Mr.  L.  M.,  solicitor  [or,  agent]  for  the  plaintiff  [or,  for  the 
defendant — or,  for  the  petitioner — or,  for  the  respondent  N.  0. — 
or,  for  P.  E,. — attending  the  proceedings  in  this  action  [or,  matter]. 
Or,  To 

The  plaintiff — or,  the  defendant — or,  the  petitioner — or,  the 
respondent  N.  0. — or,  P.  R.,  attending,  <&c.). 


32. 

Formal  parts    j^  j-i^g  jji„i^  Qourt  of  Justice, 
of  a  nonce  of  ... 

motion  (A).  Chancery  Division. 

1347!]'^'  {Name  of  Judge  {i).) 

[Or,  In  the  Court  of  Appeal.] 


(e)  As  to  service  of  a  notice  or  notice  of  motion,  see  Form  33,  note  (p). 

(/)  See  Form  1. 

iff)  For  ordinary  purposes  the  short  title,  a.a  "Jones  v.  Styles,"  is  sufficient. 

(A)  As  to  motions  upon  notice,  see  Dan.  Pr.  1347—1358;  Seton,  376—380; 
0.  LII.  As  to  length  of  service  of  the  notice,  see  0.  LII.  5;  0.  LXVII.  2, 4—8. 
For  form  of  afSdavit  of  service,  see  Form  33. 

(»)  Where  the  commencement  of  proceedings  is  by  notice  of  motion,  such 
notice  of  motion  is  to  be  brought  to  the  Writ  Department  of  the  Central  Office, 
and  the  proper  officer  there  is  to  mark  the  same  with  the  name  of  one  of  the 
Judges,  to  be  ascertained  in  manner  prescribed  as  to  proceedings  commenced 
by  writ  of  summons:  O.  V.  9  (o),  (c). 


■Ch.  II.]  FORMAL  PARTS  OF  NOTICES.  1^ 

Title  and  reference  to  the  record. 
Take  notice  that  this  Court  will  be  moved 
If  the  motion  is  to  be  trkidfi  to  the  Lord  Chancellor  state  so,  or 
if  to  the  High  Court  of  Justice  (k);  state  before  what  Jtidge; 
as  thus: 
before  the  Lord  High  Chancellor;  or, 

before  his  lordship  Mr.  Justice , 

//  the  motion  is  to  be  Wiode  elsewhere  than  in  the  Judge's 
usual  Court,  state  where ;  as  thus :  'at  the  residence  of  the  said 
Lord  Chancellor  [or  as  may  fee]  situate  at  {State  lohere), 
-State  on  what  day.  the  motion  is  proposed  to  be  mxide ;  as  thus :  on 

Thursday,  the day  of ,  19 — (I), 

If  the  motion  is  to  be  heard  at  a  specially  appointed  hour, 
state  so ;  as :  at  eleven  of  the  clock  in  the  forenoon 

■or  so  soon  thereafter  as  counsel  can  be  heard 

State  by  lohoni,  and  on  uAose  behalf,  the  motion  is  to  be  made ; 

as  thus:  by  Mr.  A.,  as  counsel  on  the  part  of  the  aboVe -named 

defendant  CD.  (m). 

Or,  by  the  above  named  defendant  C.  D.  in  person, 
Or,  on  the  part  of  C.  D.,  of  (Insert  place  of  residence,  descrip- 
tion,  and  addition  of  applicant,   if  not  a  party   to   the 
proceedings), 

4hat  {Here  state  the  precise  object  of  the  motion). 

If  special  leai^e  has  been  obtained  to  serve  the  notice  {e.g., 
where  the  timet  limited  for  appearance  has  not  expired  {n) : 

(Jc)  Where  the  motion  is  to  be  made  before  the  Ct.  of  appeal,  the  statement 
will  be  unnecessary. 

(Z)  Notice  given  for  a  day  not  in  any  sittings  is  good:  Re  CouUon,  34  CD. 
22.  Unless  the  Ct.  or  a  Judge  give  special  leave  to  the  contrary,  there  must 
be  at  least  two  clear  days  between  the  service  of  a  notice  of  motion  and  the 
-day  named  in  the  notice  for  hearing  the  motion:  0.  LII.  5. 
'  (m)  The  Christian  and  surname,  or  title  of  honour,  or  corporate  title,  of  the 
party  on  whose  behalf  the  motion  is  to  be  made  should  be  here  stated;  but  if 
it  appears  by  the  notice  that  the  application  is  made  by  the  sole  pit.,  or  all 
the  pits.,  or  by  the  sole  dft.,  or  all  the  dfts.,  the  names  need  not  be  set  forth. 
The  place  of  residence  and  description  or  addition  of  the  applicant  should  be 
stated,  if  he  is  not  shown  to  be  a  party  to  the  action  or  proceeding.  Where 
the  applicant  is  under  disability,  and  the  application  is  made  by  his  next  friend 
or  guardian,  the  Christian  and  surname  of  the  next  friend  or  guai'dian  should 
be  stated;  and  if  not  made  in  an  action  in  which  he  is  so  acting,  his  place 
of  residence  and  description  or  addition  should  be  shown:  aa  "the  pit.  John 
Jonea,  an  infant,  by  Thomas  Styles  his  next  friend"— oy  "the  dft.  Charles 
Jones,  a  person  of  unsound  mind,  not  so  found,  by  Thomas  Styles  his  guardian '' 
■ — or  "Mary  Jones  an  infant,  by  Thomas  Styles,  of  Esher  in  the  county  of 
Surrey,  gentleman,  her  next  friend."  It  is  convenient,  but  not  necessary,  to 
name  the  counsel. 

(n)  See  0.  LII.  9.     No  leave  is  required  where  dft.  has  been  duly  served, 
-and  has  not  appeared  within  the  time  limited  for  that  purpose:  0.  LII.  8. 

2(2) 
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33. 

Affidavit  of 
service  of  a 
notice  or 
notice  of 
motion  {p) . 
[Dan.  Pr. 
1351,  1352.] 


or  to  give  the  notice  for  a  non-motion  day :  or  for  a  motion 
day  short  of  the  ordimxry  two  dear  days  after  sendee  (o) ;  or 
for  a  special  hour  or  place :  state  so ;  as : 
And  take  notice  also,  that  special  leave  to  serve  you  with  thia- 
notice 

//  so,  add :  and  to  give  this  notice  for  the  day  (and  hour  and 
place)  aforesaid, 
has  been  obtained  from  the  said  Lord  Chancellor  [or  as  may  be]. 

Or, 
and  take  notice  also,  that  special  leave  to  give  this  [//  so,  shofft] 
notice  for  the  day  (and  hour  and  place)  aforesaid  has  been  obtained 
from  the  said  Lord  Chancellor  [or  as  may  be] . 

Dated  this day  of ,  19 — . 

{Add  name,  do.  of  solicitor  or  party  giving  the  notice: 
see  Form  31.) 
To  {Insert  names  of  the  solicitors  or  parties  to  whom  the  notice 
is  given :  see  Form  31).       


-,  19 — ,  before  six  o'clock  [or,  if 


Formal  parts:  see  Form  8. 

1 .  On ,  the day  of  ■ 

on  Saturday,  two  o'clock]  in  the  afternoon  {q)  I  served  {Describe 
the  person  or  persons  required  to.  be  served ;  as  thus : 

A.  B.,  the  defendant  [or,  A.  B.,  one  of  the  defendants]  in. 
this  action, 

Or, 
A.  B.,  who  is  attending  the  proceedings  in  this  action  [or,. 
matter]. 

Or, 
A.  B.,  in  the  order  made  in  this  action  [or,  matter],  dated. 

the day  of ,  19 — ,  named, 

Or, 
A.  B.,  of  {residence  and  description), 

(o)  See  0.  IiII.  5;  and  note  (Z),  preceding  page;  Dawson  v.  Beeson,  22: 
C.  D.  504;  Mander  v.  FalcTee,  (1891)  3  Ch.  488;  Alexander  v.  MeffowaM,  105- 
L.   T.   J.  154. 

(^)  As  to  the  time  for  service  of  a  notice  of  motion,  see  O.  LII.  5.  As  to- 
the  mode  of  service,  see  0.  LXVII.  .2,  4^8.  As  to  the  time  within  which  an 
affidavit  of  service  was  formerly  required  to  be  filed  when  the  respondent  did 
not  appear,  see  Seear  v.  Webb,  25  C.  D.  84.  Affidavits  of  service  sworn  and 
filed  at  any  time  before  the  order  is  drawn  up  are  accepted ;  but  if  the  affidavit 
is  sworn  after  the  date  of  the  order,  the  order  is  not  post-dated,  and  the 
Registrar  in  such  case  makes  a  memorandum  in  the  margin  of  the  order  that- 
the  affidavit  of  service  has  been  sworn  and  filed;  and  the  recital  is  introduced 
into  the  order  "No  one  appearing  for  A.  B.,  although  duly  served,  &c.,  as  by 
affidavit  appears:"  28  Sol.  J.  591. 

(g-)  As  to  the  hours  for  service  where  personal  service  is  not  required,  aeo- 
0.  LXIV.  11.  Affidavits  of  service  are  required  to  state  when,  where,  and  how 
and  by  whom  service  was  effected:  LXVII.  9. 


Oh.  II.]  FORMAL  PARTS  OF  NOTICES.  21 

Or, 

Mr.  CD.,  who  acts  as  solicitor  \pr,  agent]  in  this  action  [or, 
matter]  for  the  plaintiff,  dc, 

Or, 
each  of  the  following  persons,  that  is  to  say:  (1)  A.  B.,  one 
of  the  defendants  in  this  action;  (2)  Mr.  CD.,  who  acts  as 
solicitor  in  this  action  for  the  plaintiff;  and  (3)  Mr.  G.  H., 
who  acts  as  agent  in  this  action  for  L.  M.,  who  is  attending 
the  proceedings  therein, 
— or  as  may  he), 
Tvith  a  notice  in  writing  intituled  in  this  action  \j)r,  matter], 

addressed  to  the  said  (State  whom),  dated  the day  of , 

19 — ,  which  notice  is  now  produced  and  shown  to  me  marked  A 
[or,  if  not  exhibited,  the  notice  may  be  recited  in  the  affidcKit  as 
follows,  and  purporting  that  (Recite  the  body  of  the  notice)  (r)] 
ty  delivering  a  true  copy  of  the  said  notice  to,  and  leaving  the 
same  with  (Describe  the  person  or  persons  on  whom,  and  where, 
service  was  effected;  as  thus: 

the  said  A.  B.,  personally,  at  (State  lohere),  in  the  (county) 
of .  Qr^ 

the  said  A.  B.,  personally,  at  (State  where),  in  the  (county) 

of ,  and  the  said  CD.,  personally,  at,  dc. 

Or, 
each  of  the  following  persons,  that  is  to  say:  (1)  the  wife  of 
the  said  A.  B.,  at  his 'dwelling-house,  situate  at  (State  where), 

in  the  (county)  of :  (2)  the  clerk  of  the  said  C  D.,  at  the 

address  for  service  of  the  said  0.  D.,  situate  a,t,  dc. ;  and 
(3)  the  servant  of  the  said  C  H.,  at  the  address  for  service  of 
the  said  G.  H.,  situate  at,  dc). 

If  motion  is  for  attachment,  add: 

2.  At  the  time  I  served  the  defendlant  A.  B.  with  the 
said  notice  of  motion  for  attachment  I  also  delivered  to 
and  left  with  him  true  copies  of  the  several  affidavits  filed  in 
support  of  the  said  motion  and  of  the  exhibits  thereto,  the 
particulars  of  which  are  as  follows : 


Names  of  Deponents 
to  Affidavits. 


1.    John  Brown 


gfsVeaSf        i      Particulars  of  Exhibits. 


14th  October,  19     .     i  {Exhibit  marh  and 

deseription.) 


(y)  The  identification  of  the  notice  by  marking  as  an  exhibit  is  preferable 
to  the  alternative  method  given  above  of  reciting  it. 
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34. 

Month's  (Title  as  in  Form  31.) 

Sion  to  Take  notice  that  the  plaintiff  [or,  'defendant]  intends  to  proceed 

proceed  after    ^q  tj^fg  action  after  the  expiration  of  one  calendar  month  from  the 
JlTw*"""     date  hereof  (Here  describe  the  step  which  the  party  intends  to 
take) . 

Dated  the day  of .  19—. 


To  the  defendant  [or,  plaintiff], 

and  to  Mr. ,  his  solicitor 

[or,  agent]. 


Yours,  dc,  X.  Y., 
plaintiff's  [or,  defendant's] 
solicitor  [or,  agent]. 


35. 

Formal  parts 
of  a  petition 
of  course  [t) . 


19—.     B.  No.  . 

In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge.) 

(Set  out  the  title  of  the  action  or  matter ;  as  thus : 

Between  A.  B Plaintiff, 

and 

C.  D Defendant. 

Or  thus:   In  the  matter  of  A.  B.,  an  Infant.) 
To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  the  plaintiff  [or  as  may  be]  (u) . 
Showeth  as  follows: 

i  ({Allege  the  nature  of  the  action  and  the  material 
facts  on  which  the  application  is  founded,  and 
dMde  the  statements  into  paragraphs  numbered 
consecutively  (x) .) 
Conclude  thus  : 

Your  petitioner    therefore    prays, 
precise  object  of  the  petition). 


that  (State  the 


(«)  See  0.  liXIV.  13.  Notice  is  necessary  under  this  rule  in  respect  of  any 
proceedings  prior  to  judgment,  but  it  is  not  necessary  before  issuing  execution 
on  a  judgm'ent  obtained  more  than  a  year  previously;  and  it  seems  that  the 
rule  does  not  apply  to  execution  at  all,  or  to  any  step  necessary  to  pbtain 
execution:  Taylor  v.  Soe,  68  L.  T.  253.  It  is  usual  to  state  in  the  notice  aa 
above  the  proceeding  intended  to  be  taken:  see  Burlington  v.  Riohardson,  24 
L.  J.  Q.  B.  385. 

(<)  As  to  petitions  of  course,  see  0.  LXII.  18;  Dan.  Pr.  1359 — 1361;  Seton, 
115—119. 

(«)  As  to  the  description  of  the  petitioner,  see  note  (m),  p.  19;  and 
Dan.  Pr.  1359.    As  to  the  indorsement  of  an  address  on  a  petition,  see  0.  IV.  4. 

(s)  For  forms  of  allegations,  see  Seton,  114,  115. 
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36. 

Proceed  as  in  Form  35,  toAhe  end  of  the  statinq  part,  and  con-  Formal  parts 

,    ,      ,  of  a  special 

elude  thus :  petition  (i^). 

Your  petitioner    therefore   prays,  that  (State  the  ^g^'^^gQi 
precise  object  of  the  petition). 
Or  that  such  other  order  may  be  made  in  the  pre- 
mises as  to  this  Honourable  Court  shall  seem  meet. 
And  your  petitioner  will  ever  pray,  &c. 


37. 

If  any  person  is  intended  to  be  served  with  the  petition,  add :  Foot-note  to 
It  is  intended  to  serve  this  petition  on  (Name  the  person  or  petition,  (a). 
persons  intended  to  be  served;  as  thus :  the  defendant  C.  D.)  (6).  tp^^":,^'^- 
If  no  person  is  intended  to  be  served  with  the  petition,  add : 
It  is  not  intended  to  serve  this  petition  on  any  person. 


1360.] 


38. 

I  consent  to  the  prayer  of  this  petition.  Consent  to  a 

A.  B.,  solicitor  for  the  respondent  (naming  him).  ^th  r°"  °°f 

,  19 — .         course  (c). 


39. 

In  the  High  Court  of  Justice,  Formal  parts 

^,,  _^.    .   .  of  an  ordinary- 

Chancery  Division.  summons  (rf). 

(Name  of  Judge.)  [Dan.Pr.846.] 

(Title  of  action  or  matter,  and  reference  to  the  record.) 
Let  all  parties  concerned  attend  at  the  Chambers  of  the  Judge, 

(y)  Assignment  to  particular  Judge. — Where  the  commencement  of  pro- 
ceedings is  by  petition,  such  petition  is  to  be  brought  to  the  office  of  the 
Registrars  of  the  Chancery  Division,  and  to  be  marked  by  an  officer  to  be 
charged  by  the  Registrars  with  that  duty  with  the  name  of  one  of  the  Judges 
of  the  Chancery  Division,  to  be  ascertained  in  the  manner  provided  as  to  pro- 
ceedings commenced  by  writ:  0.  V.  9  (a),  ((Z).  As  to  special  petitions  and 
the  practice  thereon,  seeO.  LII.  16—21;  Dan.  Pr.  1361—1368;  Seton,  371—375. 
A  fee  of  11.  is  payable  on  answering  and  setting  down  a  petition  by  which 
any  proceeding  is  commenced,  unless  otherwise  provided,  and  a  fee  of  10s. 
on  any  other  petition:  by  a  stamp  impressed  on  the  petition:  Ord.  as  to  S.C. 
Fees,  1884,  Sehed.  Nos.  55,  56;  Ord.  as  to  Stamps,  July,  1884,  Sohed. 

(a)  See  O.  LH.  16. 

(J)  The  respondents  must  be  menitioned  by  name;  and  not  simply  as  pits. and 
dfts.,  which  is  not  a  sufficient  description:  Meyriolc  v.  Laws,  W.  N.  (1877)  223. 

(c)  The  consent  is  usually  written  at  the  foot  of  the  petition. 

(d)  As  to  the  practice  on  ordinary  summonses,  see  0.  LIV.;  Dan.  Pr.  846 — 
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Eoom  No.  ,  Royal  Courts  of  Justice,  Strand,  London  (e),  on 

,  the day  of ,  19 — ,  at o'clock  in  the noon. 

If  a  short  return  is  granted,  add :  by  special  leave  (/), 

on  the  hearing  of  an  application  on  the  part  of  {State  on  whose 
behalf  the  application  is  made{g)),  that  {State  the  precise  object 
of  the  application). 

Dated  this day  of  ■ ,  19 — . 

849.  Every  application,  which  by  the  Rules  of  Court  is  authorised  to  be  made 
at  Chambers,  and  not  being  ex  parte,  is  to  be  made  by  summons:  0.  LIV.  1. 
As  to  ex  parte  applications,  see  note  in  Ann.  Pr.  to  0.  LIV.  Ij  and  levery 
application  made  "  ex  parte  "  in  which  the  Judge  or  proper  officer  shall  think 
fit  so  to  require  is  to  be  made  by  summons:  O.  LIV.  2.  On  issuing  an  ordinary 
summons,  two  copies  of  the  summons  must  be  prepared,  one  of  which  will  be 
sealed  with  the  seal  of  the  chambers  of  the  Judge  to  which  the  action  is  assigned, 
which  will  be  the  original,  and  the  other  copy  is  left  in  chambers.  A  fee  of 
3s.  is  payable  on  issuing  by  means  of  a  stamp  impreissed  on  or  adhesive  to  the 
summons:  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  11;  Ord.  as  to  Stamps,  July, 
1884,  Sched. 

(e)-  The  following  are  the  numbers  of  the  rooms  in  the  Royal  Courts  of 
Justice  assigned  to  the  several  Judges  of  the  Chanoery  Division  in  which  sum- 
monses are  issued: — 


Names  of  Judges. 

llstDiv.:  AtoD. 

2ndDiv.:EtoK. 

3rdDiv.:  LtoB. 

4tliDiv.;  StoZ 

Mr.  Justice  Joyce 

j  !         No.  697 

and 

No.  693 

No.  265 

No.  688 

ilr.  Justice  Eve. 

Mr.  Jtistioe  Neville 

1l 

and 

>            „    699 

„    710 

„    287 

,)     705 

Mr.  Justice  Astbury. 

Ji 

Mr.  Justice  'Wamngton 

V 

,  and 

Vj           „     254 

„    317 

„    299 

„    293 

Mr.  Justice  Sargant. 

/! 

Prior  to  HUary  Sittings,  1901,  four  Judges  only  of  the  Chancery  Division  had 
Chambers,  and  three  Masters  were  attached  to  each  of  such  Judges,  the  work 
being  divided  into  three  sections — A.  to  F.,  G.  to  N.,  and  O.  to  Z.  The  Chamber 
staff  of  the  then  junior  Judge  having  Chambers  (Mr.  Justice  Farwell)  was, 
under  order  of  the  Lord  Chanoellor,  dated  11th  December,  1900,  distributed: 
causes  and  matters  in  1st  Division  (A.  to  F.)  being  assigned  to  Mr.  Justicei 
Kekewioh  and  Mr.  Justice  Joyce,  in  2nd  Division  (G.  to  N".)  to  Mr.  Justice 
Cozens-Hardy  and  Mr.  Justice  Farwell,  and  in  3rd  Division  (0.  to  Z.)  to 
Mr.  Justice  Byrne  and  Mr.  Justice  Buckley.  Matters  pending  on  31st  Decem- 
ber, 1900,  remain  with  the  Masters  to  whom  they  were  previously  attached. 

The  following  are  the  numbers  of  the  rooms  in  the  Royal  Courts  of  Justice  in 
which  the  several  Masters  attached  to  the  present  Judges  of  the  Chanoery 
Division  sit: — 


Names  of  Judges. 
Mr.  Justice  Joyce 

and 
Mr.  Justice  Eve. 
Mr.  Justice  Neville 

axid 
Mr.  Justice  Astbury. 
Mr.  Justice  Warrington 

and 
Mr.  Justice  Sargant. 


IstDiv.:  AtoD.  2nd Div.:  EtoK. 
No.  696  No.  692 

..    700  „    706 

„    252  „    315 


3rd  Div.:  LtoE. 
No.  287 


4th  Div.:  StoZ. 
No.  689 

„    704 

„    292 


(/)  See  0.  LIV.  4e,  and  0.  LXIV.  7;  Dan.  Pr.  848. 

(5?)  The  applicant  should  be  described  as  in  Form  32,  note  (»i). 
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This  summons  was  taken  out  by  A.  &  'B.,  of  Lincoln's  Inn,  in 
the  county  of  Middlesex,  solicitors  for  the  applicant  [or  as  may  be]. 

To  (Insert  the  names  of  the  solicitors  or  persons  to  be  served 
with  the  suntmons :  see  Form  31)  (fe). 


40. 

Adjourned  till  the day  of ,  19 — ,  at o'clock  in  Enlargement 

the noon  for  service  on  (State  whom ;   as  thus :   the  def en-  a  summons 

dant  A.  B.).  [Dan.Pr.849.] 

Dated  this day  of ,  19 — . 

— -  Master. 


Formal  parts :  see  Form  8.  41. 

1.  On ,  the day  of  ,  19 — ,  before  six  o'clock  in  Affidavit  of 

the  evening  [or,  if  on  Saturday,  two  o'clock]  in  the  afternoon,  I  ordinary 
served  (Describe  the  person  or  persons  required  to  be  served,  as  ™mmonsor 

thus :  [Dan.Pr.849.] 

A.  B.,  the  defendant  [or,  A.  B.,  one  of  the  defendantsi]  in 
this  action, 

Or, 
A.  B.,  who  is  attending  the  proceedings  in  this  action  [or, 
matter],  ; 

Or, 
A.  B.,  of  (residence  and  addition). 

Or, 
Mr.  C.  D.,  who  acts  as  solicitor  [or,  agent]  in  this  action  [or, 
matter]  for  the  plaintiff,  dc. 

Or, 
each  of  the  following  persons,  that  is  to  say:  (1)  A.  B.,  one  of 
the  def endants  in  this  action;  (2)  Mr.  C.  D.,  who  acts  as 
solicitor  in  this  action  for  the  plaintiff;  and  (3)  Mr.  G.  H., 
who  acts  as  agent  in  this  action  for  L.  M.,  who  is  attending 
the  proceedings  therein, 
— or  as  may  be), 

(A)  The  above  is  the  form  of  summons  now  commonly  made  use  of  in  the 
Chancery  Division.  See  also  O.  LIV.  10;  App.  K.,  No.  1.  For  forms  of  origin- 
ating summons,  see  Chap.  XVII. 

(»)  For  more  convenient  form  of  this  affidavit,  see  next  Form.  As  to  service, 
see  0.  I/XVII.  2,  4—8;  Jiminez  ^  Sons  v.  Owen,  W.  N.  (1883)  232.  Upon  any 
party  for  whom  no  appearance  has  been  entered  the  summons  may  be  served 
by  being  filed  in  the  Central  Office,  or  in  the  District  Registry,  with  the  proper 
officer:  O.  LXVII.  4.  In  that  case  the  service  is  proved  by  an  office  copy  of  the 
summons,  having  thereon  a  memorandum  showing  that  the  original  summons 
has  been  so  filed,  and  against  whom  by  name,  and  the  date  of  filing.i 
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with  a  summons  [or,  notice]  in  this  action  [or,  matter]  dated  the 

day  of ,  19 — ,  issued  from,  and  under  the  seal  of,  the 

Chamhers  of  Mr.  Justice  — —  and  Mr.  Justice ,  and  addressed 

to  the  said  {Describe  whom),  by  delivering  to,  and  leaving  with 
{Describe  the  person  or  persons  on  whom,  and  where,  service  was 
effected;  as  thus: 

the  said  A.  B.,  personally,  at  (State  where),  in  the  (county) 

of , 

Or, 

the  said  A.  B.,  personally,  at  (State  where),  in  the  (county) 

of ,  and  the  said  C.  D.,  personally,  at,  dc. 

Or, 

each  of  the  following  persons,  that  is  to  say:  (1)  the  wife  of 
the  said  A.  B.,  at  his  address  for  service,  situate  at  (State 

where),  in  the  (county)  of  ;    (2)  the  clerk  of  the  said 

C.  D.,  at  the  address  for  service  of  the  said  C.  D.,  situate 
at,  dc. ;  and  (3)  the  servant  of  the  said  G.  H.,  at  the  address 
for  service  of  the  said  G.  H.,  situate  at,  dc), 
a  true  copy  of  the  said  summons  [or,  notice];  and  I  at  the  samje 
time  showed  the  said  summons  [or,  notice]  to  the  person  \or,  to 
each  of  the  persons]  to  whom  such  true  copy  was  delivered  as  afore- 
said: by  which  summons  all  parties  concerned  were  required  to 
attend  [or,  by  which  notice  the  applicant  intended  to  apply]  at 
the  Chambers  aforesaid,  in  the  Royal  Courts  of  Justice  [or  as  may 

he,  as  in  summons  or  notice'],  on ,  the day  of ,  19—, 

at of  the  clock  in  the noon,  on  the  hearing  of  an  applica- 
tion on  the  part  of  (State  whom,  as  in  summons  or  notice),  for 
(State  the  object  of  the  application,  as  in  summtons  or  notice). 

2.  There  was  at  the  foot  of  the  copy  [or,  of  each  copy]  of  the 
said  summons  [or,  notice]  so  served,  and  at  the  foot  of  the  said 
summons  [or,  notice]  when  so  produced,  as  aforesaid,  a  memo- 
randum or  statement  that  such  summons  was  taken  out  [or,-  such 

notice  was  given]  by ,  of ,  solicitor  for (Insert  these 

particulars  from]  the  summons  or  notice). 

Where  the  time  for  service  of  the  summons  has  been  enlarged 
by  adjournment,  add:  3.  The  said  copy  [or,  each  of  the  said 
copies]  of  the  said  summons,  when  so  served  as  aforesaid,  and  the 
said  summons  when  so  produced  as  aforesaid,  had  in  the  margin 
thereof  a  memorandum  in  the  words  and  figures  following;  namely 
(Set  out,  ^'erbatim,  the  memorandum  of  adjournment). 
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Formal  farts :  see  Form  8.  42. 

1 .  I  did  on  the day  of ,  19 — ,  before  the  hour  of  sixj  Another  form 

[or,  if  on  Saturday,  two]  o'clock  in  the  afternoon,  serve  G.  H.,  service  of  an 
the  solicitor  [or,  agent]  for  the  above-named  defendant  CD.  [or-O'^'i^'Tsuf- 

.  .         -^  mens  or  notice 

as  may  oe],  in  this  action  with  a  true  copy  of  the  summons  [or,  (k). 
notice]  now  produced  and  shown  to  me  marked  A,  by  leaving  it 
at  the  office  or  dwelling-house  of  the  said  G.  H.,  situate  at  (State 
where),  being  the  address  for  service  in  this  action,  with  a  clerk 
[or,  servant]  of  the  said  G.  H.  there. 


FoTTnal  parts :  see  Form  8.  43. 

I  did  serve  solicitor  for  the  above-named  in  this  Affidavit  of 

action  [or,  the  above-named if  he  has  appeared  in  person]  summons,  &c. 

with  the  summons  [or,  notice  or  other  document]  now  produced  by  registered 

and  shown  to  me  marked  A,  by  posting  on  the day  of  — < — ,  [Dan.Pr.85o.] 

19 — ,  at  [name  of  post  office]  a  true  copy  of  the  said  summons 
[or  as  may  he]  in  a  prepaid  registered  envelope  addressed  to  the 

said  [solicitor,  or  defendant,  or  as  may  he]  at ,  which  is  his 

address  for  service. 


44. 

In  the  High  Court  of  Justice,  Formal  part 

Chancery  Division.  ftther*"' 

(Name  of  Jvdqe.)  directions 

^  '  ^     '  under 

(Title  and  reference  to  the  record.)  o.  xxx.  («). 

Take  notice,  that  the  above-named  plaintiff  intends  to  apply  at  sn.] 
the  Chambers  of  the  Judge,  Room  No.  ,  Royal   Courts   of 

(A)  For  this  Form,  see  R.  S.  0.  App.  B.  Pt.  11.  No.  23. 

(l)  By  O.  LXVII.  2,  all  writs,  notices,  pleadings,  orders,  .summonses,  war- 
rants and  other  documents,  proceedings  and  written  communications,  in  respect 
of  which  personal  service  is  not  requisite,  shall  be  sufficiently  served  if  posted 
in  a  prepaid  registered  envelope,  addressed  to  the  person  to  be  served  at  his 
address  for  service,  the  time  at  which  the  document  so  posted  would  be  de- 
livered in  the  ordinary  course  of  post  being  considered  as  the  time  of  service 
thereof.    For  form  of  affidavit,  see  R.  S.  C.  App.  B.  Pt.  II.  22a. 

(«i)  This  Form  is  rendered  necessary  by  the  practice  introduced  by  0.  XXX., 
as  to  which  see  Dan.  Pr.  308 — 312,  and  0.  XXX.  5.  This  form  is  applicable 
to  the  case  of  all  applications  in  interlocutory  matters  prior  to  judgment, 
where  a  summons  for  directions  has  been  issued,  and  takes  the  place  of  sum- 
monses for  such  purposes.  It  must,  however,  be  remembered  that  the  practice 
under  O.  XXX.  applies  only  to  an  action  in  which  an  appearance  has  been 
entered  for  a  dft.     Where,  therefore,  a  sole  dft.  is  in  default  of  appearance, 
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Justice,  Strand,  London,  on ,  the day  of ,  19^,  at 

o'clock  in  the ^noon,  for  further  directions  in  this  action 

as  IfoUowfe: 

(State  directions  required ;  as  thus : 

1 .  That  the  plaintiff  may  be  at  liberty  to  amend  his  statement 
of  claim  by  {State  amendments  proposed),  and  generally  as  he 
may  be  advised. 

2.  And  that  the  costs  of  this  application  may  be  costs  in  the 
action) . 

such  dft.  can  only  be  bound  by  orders  obtained  on  summons  in  the  ordinary- 
way.  A  dft.  may  apply  by  ordinary  summons  until  a  summons  for  direotiona 
has  been  issued.  In  the  Chancery  Division  applications  relating  to  the  conduct 
of  an  action  are  usually  disposed  of  at  Chambers:  see  0.  LV.  2  (17).  In 
cases  within  0.  XXX.  this  Form  will  be  used.  In  other  oases  a  summons  will 
be  required,  unless  for  some  special  reason  it  is  necessary  to  apply  in  Ct.,  when 
the  application  must  be  by  motion.  The  practitioner  should  be  careful  to  remem- 
ber that  this  Form  should  always  be  followed  where  practicable,  as  the  taxing 
masters  will  disallow  the  costs  of  unnecessary  applications  by  summons  where 
a  notice  would  be  sufficient.  In  the  Chancery  Division  these  notices  are  more 
frequent  than  in  the  King's  Bench  Division,  inasmuch  as  in  Chancery  actions, 
on  the  return  of  the  summons  for  directions,  pleadings  are  usually  directed, 
all  else  being  ordered  to  stand  over. 


29 


CHAPTER  III. 

PROCEEDINGS  BY  AND  AGAINST  PAETIOULAR 
PEESONS(a). 

[Dan.  Fr.,  pp.  31—146.] 

♦ 

Section  I. — The  Attorney -General  (6). 

[Dan.  Pr.,  pp.  31—50.] 

I,  A.  B.,  of  (Besidence'and  addition),  authorize  Mr.  C.  D.,  of  Authority  by 
(Place  of  business),  to  use  my  name  as  relator  in  the  writ  of  ^^^\^ 
summons  about  to  be  issued  out  of  the  High  Court  of  Justice,  use  his  name 
Chancery  Division,  against  E.  F.,  of  (Residence  and  description),  [Dan.Pr.  41.] 
as  defendant,  for  the  purpose  of  (State  succinctly  what);  and  to 
prosecute  the  action  to  be  commenced  thereby.    Dated,  dc. 

A.  B. 


46. 

The  following  regulations  have  been  issued  by  His  Majesty's  Regulations 
.  , ,  ^  T  as  to  prooeed- 

Attorney-General—  ings  in  the 

In  the  case  of    any  application  to  His  Majesty's  Attorney-  nameofH.M. 

General  for  his  authority  to  commence  in  his  name  at  the  instance  General  atthe- 

instanoe  of 

(a)  As  to  proceedings  by  or  against  the  Attorney-General  of  Queen  Consort,  relators  (<?).. 
and  of  Prince  of  Wales,  see  Dan.  Pr.  50;  IToreign  Governments  and  States, 
61 — 54;  persons  residing  out  of  the  jurisdiction,  68—73;  aliens,  80 — 83;  per- 
sons attainted  or  convicted,  83 — 87. 

(6)  As  to  proceedings  by  and  against  the  Attorney-General  on  behalf  of  the 
Grown,  see  Dan.  Pr.  33,  34;  on  behalf  of  charities,  34;  on  behalf  of  idiots  and 
lunatics,  35;  under  the  Marriage  Acts,  36,  37.  For  proceedings  under  the 
Offences  against  the  Person  Act,  1861  (24  &  25  Vic.  c.  100),  s.  53,  see  Dan. 
Pr.  39;  and  under  Railway,  Companies  Acts  (5  &  6  Vic.  o.  55;  7  &  8  Vic. 
u.  85),  Ibid.  39. 

(c)  0.  XVI.  20.  This  authority  is  to  be  filed  in  the  Central  Oflloe,  or  District 
Registry,  as  the  case  may  be:  Ibid.  For  form  of  petition  of  course  to  name  a. 
new  relator  in  the  place  of  one  deceased,  see  Form  50,  and  see  Dan.  Pr.  44. 

(rf)  A  relator  having  a  cause  of  action  in  respect  of  the  same  complaint  or 
subject-matter,  and  seeking  analogous  or  incidental  relief,  is  permitted  to  be 
joined  as  plaintiff.  The  following  fees  are  payable  in  respect  of  proceedings 
in  the  name  of  the  Attorney-General:  application  to  commence  action,  51.  5s. ; 
application  for  authority  to  amend  statement  of  claim,  31.  lis.  6d.;  applioa^ 
tion  for  consent  to  settlement,  compromise,  or  discontinuance  of  action, 
31.  lis.  6d.  The  above  fees  include  the  report  of  the  solicitor:  notice  issued 
from  Law  Officer's  Department,  1st  May,  1900.  As  to  security  for  costs  by 
relator,  see  Att.-Gen.  v.  Knight,  3  Mylne  and  Craig,  p.  154. 


30 


PROCEKDINGS  BY  AND  AGAINST  PARTICULAR  PERSONS.  [Ch.  III. 


of  a  relator  an  action  in  the  High  Court  of  Justice,  Chancery  Divi- 
sion, the  following  Eegulations  wiU  be  requiried  to  be  observed; 
and,  so  far  as  they  are  prospective,  the  authority  of  the  Attorney- 
General  to  use  his  name  for  the  purpose  of  the  proposed  pro- 
ceeding will  be  given  on  the  condition  that  the  same  shall  be 
observed: — 

It  is  required  that  the  statement  of  claim,  and  all  amendments 
thereof,  shall  be  signed  by  the  Attorney-General. 

The  copy  of  the  writ  left  with  the  Attorney-General  for  his 
signature  shall  be  accompanied  by  the  proposed  statement  of  claim, 
which  the  Attorney-General,  if  he  shall  allow  the  action,  wiU  also 
sign  and  return  to  the  relator's  solicitor,  to  be  delivered  or  filed  as 
provided  by  the  Judicature  Acts,  1873  and  1875. 

There  shall  also  be  left  with  the  Attorney-General  a  second 
copy  of  the  writ  with  a  copy  of  the  statement  of  claim  appended 
thereto,  on  which  there  shall  be  written  a  certificate  of  counsel  to 
the  following  effect: — "  I  certify  that  this  writ  and  statement  of 
claim  arc  proper  for  the  allowance  of  His  Majesty's  Attorney- 
General  .  Dated,  &c . "  This  copy  will  be  retained  by  the  Attorney- 
General. 

The  papers  shall  be  accompanied  by  a  certificate  of  the  solicitor 
presenting  the  same  for  allowance  that  the  proposed  relator  is  a 
proper  person  to  be  relator,  and  that  he  is  competent  to  answer  the 
costs  of  the  proposed  action. 

If  any  amendment  of  the  statement  of  claim  shall  at  any  time 
become  necessary,  the  proposed  amended  statement  of  claim,  and  a 
copy  thereof  showing  the  proposed  amendment,  shall  be  left  with 
the  Attorney-General."  On  such  copy  there  shall  be  written  a 
certificate  of  counsel  that  the  proposed  amendment  is  proper  for 
the  allowance  of  the  Attorney-General. 

If  the  Attorney-General  shall  approve  the  amendment  the 
amended  statement  of  claim  will  be  signed  by  him  and  returned  to 
the  relator's  solicitor  to  be  delivered  or  filed  as  may  be  required. 
The  copy  so  certified  will  be  retained  by  the  Attorney-General. 


47. 

■Certificate  of 
ccnnsel  that 
writ  and 
statement  of 
«laini  proper 

fDan.Pr.262.] 


I  certify  that  the  writ  and  statement  of  claim  in  this  proposed 
actioii  are  proper  for  the  allowance  of  His  Majesty's  Attorney- 
General,  and  that  without  such  allowance  complete  relief  cannot  be 
obtained.     Dated,  dc.  {Signature  of  Counsel.) 

if)  See  regulations  of  Attorney-General,  Form  46. 
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48. 

I  hereby  certify  that  A.  B.,  of  (Residence  and  addition),  is  a  Certificate  by 
fit  and  proper  person  to  act  as  relator  in  the  action  proposed  to  be  sufficiency^  of 
commenced  in  the  name  of  His  Majesty's  Attorney-General  at  the  ^S'**"^)- 
instance  of  the  said  A.  B.  against  E.  F.,  of  (Residence  and 
addition),  as  defendant,  for  the  purpose  (State  succinctly  what); 
and  that  the  said  A.  B.  is  competent  to  answer  the  costs  of  the  said 
proposed  action.    Dated,  dc. 

CD.  (Address), 
Solicitor  for  the  said  A.  B. 


(Short  title,  and  reference  to  record.)  49. 

I,  G.  H.,  of  (Residence  and  addition),  authorize  Mr.  C.  D.,  of  ^^^if^^^^ 
(Place  of  business),  to  use  my  name  as  relator  in  this  action,  in  the  in  place  of 
place  of  A.  B.,  deceased,  and  to  continue  the  prosecution  of  this  ^^^ 
action.     Dated,  dc.  [Dan. Pr. 

263.J 


50. 

Formal  parts :  see  Form  35 .  Petitionof 

The  humble  petition  of  G.  H.,  of,  dc,  coursetoname 

di  .1  J.  n  ■  a  new  relator 

bhoweth  as  follows:  in  place  of  a 

1.  This  action  was  instituted  at  and  by  the  relation  of  A.  B.     deceased 

relator :  the 

2.  The  said  A.  B.  died  on  the day  of ,  19 — .  Attomey- 

3.  (State  last  material  proceeding  in  the  action.)  Mn"entinff 

4.  Your  petitioner  is  desirous  to  be  appointed  relator  in  this  [Dan.  Pr.  44.] 
notion  in  lieu  of  the  said  A.  B.;  and  His  Majesty's  Attorney- 
■General  consents  thereto. 

Your  petitioner  therefore  humbly  prays  that 

If  before  judgment :  The  writ  of  summons  in  this 

action  may  be  amended  by  inserting  his  name  as 

the  relator  therein,  in  lieu  of  the  said  A.  B. 

Or,  if  after  judgment :  he  may  be  named  as  relator 

in  this  action,  in  all  subsequent  proceedings  therein, 

in  lieu  of  the  said  A.  B. 


{g)  See  regulations  of  Attorney-General,  Form  46. 
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Section  II. — Persons  Trading  in  Co-partnership  (A) . 

[Dan.  Pr.,  62  et  seq.} 

Partners. — Summary  of  Material  Provision  of  R.  S.  C.  1883. 

A.  Plaintiffs.  .     .    .  Okdee. 

Partners  carrying  on  business  within  the  Jurisdiction  may 

sue  in  firm  name.     Disclosure  of  names  of  firm  at  time 

cause  of  action  Accrued  XLVIIIa.  1. 

Disclosure  of  names  and  addresses,  on  demand  by  defendants  „        2. 

B.  Defendants. 

Partners  carrying  on  business  within  the  jurisdiction  majr  be 
sued  in  firm  name.     Disclosure  of  names  of  firm  at  time 

cause  of  action  accrued  „  1> 

Service  on  partners  „  3. 

Notice  in  what  capacity  served  „  4. 

Appearance  by  partners  to  be  in  their  own  names „  5.. 

No  appearance  required  except  by  a  partner „  6. 

Appearance  under  protest  of  person  served,  with  denial  of 

partnership „     .    7.. 

Execution  against  firm;  and  against  alleged  member  of  firm  „  8. 

Attachment  of  debts  owing  from  a  firm „  9. 

C.  Generally/. 

Application  of  rules  to  actions  between  firm  and  members  of 

die  firm „       10.. 

Application  of  rules  to  the  case  of  a  person  trading  as  a  firm  „      11.. 

Charging  order  by  judgment  creditor  of  a  partner  under  s.  23 

of  the  Partnership  Act,  1890  XLVI.  la.. 

Application  by  partner  of  judgment  debtor „     lb. 


(1)  Plaintiffs  (i). 
51. 

Summons  or        Formal  ports :  see  Form  39  or  44. 

statement  on    OH  the  part  of  the  defendant  CD.  [or,  Take  notice  that  the  def en- 
oath  of  names  ^a,nt  CD.  intends  to  apply,  dc.\  that  the  plaintiffs  may  be 

of  co-partners  ...  i  p         •  i  i- 

in  the  ordered,  withm days,  to  furnish  to  the  applicant  a  statement 

femwhen        ^^  writing,  verified  on  oath,  of  the  names  and  addresses  of  the 
causeof  action  persons  who  Were  co-partners  in  the  firm  of  "  A.  B.  &  Co."  named 
[Dan.  Pr.  62.]  as  plaintiffs  in  the  writ  of  summons  in  this  action,  at  the  time  of 
the  accruing  of  the  cause  of  action. 


(A)  As  to  proceedings  by  and  against  corporations,  see  Dan.  Pr.  54 — 56,  64; 
joint  stock  companies,  56,  62,  64,  65.  As  to  service  on  corporations,  &c.,  see 
0.  IX.  8.  As  to  security  for  coats  against  a  limited  company,  see  Form  1983.  As 
to  discovery  from  a  corporation  or  company,  see  O.  XXXI.  5;  and  Form  1866. 

(i)  Any  two  or  more  persons  claiming  as  co-partners,  and  carrying  on 
business  within  the  jurisdiction,  may  sue  in  the  name  of  the  firm,  if  any,  of 
which  such  persons  were  co-partners  at  the  time  of  the  accruing  of  the  cause- 
of action:  0.  XLVIIIa.  1. 

(A)  0.  XLVniA.  1. 
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Formal  parts:  see  Form  31.  52. 

Take  notice  that  you  are  hereby  required  by  [or,  on  behalf  of]  Demand  in 
the  defendant  C.  D.,  to  declare  forthwith  in  writing,  pursuant  to  name^^nd 

the  Kules  of  the  Supreme  Court,  Order  XLVIIIa.,  rule  2,  the  pla^peaof 

.  I.     11     I  ■       •  1       residence  oi 

names  and  places  of  residence  of  all  the  persons  constituting  the  persons  con- 
firm of  "  A.  B.  &  Co."  named  as  plaintifCs  in  the  writ  of  summons  '^^^^i*'^" 

in  this  action.  firni(;). 

[Dan.  Pr.  63.] 

53. 
Formal  parts :  see  Form  31 .  Reply  thereto 

Take  notice  that  the  names  and  places  of  residence  of  all  the  [pan.  Pr.  63.] 
persons  constituting  the  firm  of  "  A.  B.  &  Co.,"  named  as  plaintiffs 
in  the  writ  of  summons  in  this  action,  are  as  follows:  D.  A.,  whose 

place  of  residence  is ,  in  the  county  of ;  F.  B.,  whose 

place  of  residence  is,  d;c.;  and  G.  H.,  whose  place  of  residence 
is,  dc. 


54. 
Formal  parts :  see  Form  39  or  44.  Summons  or 

on  the  part  of  the  defendant  CD.  [or,  Take  notice  that  the  defen-  p°ooeedhigr^ 
dant  C.  D.  intends  to  apply,  dc.'\,  that  all  proceedings  in  this  untU  demand 

T        .  -I  complied 

action  may  be  stayed,  with. 

If  there  are  other  defendants  than  the  applicant  add :  as  t-'^*"-  ^'-  ^^-^ 

against  the  defendant  CD., 
until  a  statement  of  the  names  and  places  of  residence  of  all  the 
persons  constituting  the  firm  of  "  A.  B.  &  Co.,"  named  as  plaintiffs 
in  the  writ  of  summons  in  this  action,  shall  have  been  furnished 
to  the  defendant  C  D.,  or  his  solicitor.  And  that  the  plaintiffs 
A.  B.  &  Co.  may  be  ordered  to  pay  to  the  applicant  his  costs  of 
this  application,  to  be  taxed. 


55. 

Formal,  parts :  see  Form  8.  Affidavit  in 

1.  On  the  day  of  ,  19—    I  served  Mr.  E.  F.,  the  '"^P""'- 

solicitor  for  the  plaintiffs  in  this  action  [or,  I  served  the  plaintiffs 
in  this  action],  with  a  demand  in  writing  by  [or,  on  behalf  of]  the 
above-named  defendant  CD.,  requiring  the  said  Mr.  E.  F.  [or, 

(I)  0.  XLVIIIa.  2. 

(m)  When  the  names  of  the  partners  are  declared  the  action  will  proceed  in 
the  same  manner,  and  the  same  consequences  in  all  respects  will  follow,  as  if 
they  had  been  named  in  the  writ.  But  all  proceeding's  wUl  nevertheless  con- 
tinue in  the  name  of  the  firm:  0.  XLVIIIa.  2. 

D. — 'E.  3 
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the  plaintifis]  to  declare  forthwith  the  names  and  places  of  resi- 
dence of  all  the  persons  constituting  the  firm  of  "A.  B.  &  Co.," 
named  as  plaintiffs  in  the  writ  of  summons  in  this  action,  by  {Here 
state  how  service  ejected ;  see  Form  33) . 

2.  Show  that  plaintiffs  or  their  solicitor  have  failed  to  comply 
with  the  demand  either  by  not  furnishing  the  statement  required, 
or  by  furnishing  an  insufficient  or  untruthful  statement. 

3.  State  means  of  knowledge. 


5q. 

Summone  ur 
notice  for 
dismieeal  of 
action  dn 
continued 
non-delivery 
of  statement. 
[Dan.Pr.  63.] 


Formal  parts :  see  Form  39  or  44. 
on  the  part  of  the  defendant  0.  D.  [or,  Take  notice  that  the  defen- 
dant CD.  intends  to  apply,  dc.},  that  the  plaintiffs  may  be 

ordered,  within days,  to  furnish  to  the  applicant  a  statement, 

verified  on  oath,  of  the  names  and  places  of  residence  of  all  the 
persons  constituting  the  firm  of  "A.  B.  &  Co." 

Or,  a  statement,  verified  on  oath,  of  the  names  of  the  persons 

who  at  the  time  of  the  accruing  of  the  cause  of  action  (w) 

were  co-partners  in  the  firm  of  "  A.  B.  &  Co.," 

named  as  plaintiffs  in  the  writ  of  summons  in  this  action.    And 

that  in  default  of  such  statement  being  so  furnished  the  plaintiffs' 

action  may  be  dismissed  without  further  order  (o). 

If  there  are  other  defendants  than  the  applicant  add:  as 
against  the  applicant, 
with  costs  to  be  paid  by  plaintiffs  to  the  applicant. 


57. 

Application 
or  Btatement 
of  the  names 
of  co-partners 
in  the  defen- 
dants' firm 
when  cause 
of  action 
accrued  (p). 
[Dan.  Pr.  66.] 


(2)  Defendants  (g). 
(See  Form  51,  substituting  defendant  for  plaintiff.) 


(«)  See  Form  51. 

(o)  As  to  the  effect  of  an  order  in  this  form,  see  Whistler  v.  Eanooek,  3 
Q.  B.  D.  83.  ' 

(p)  See  0.  XLVIIlA.  1. 

(?)  Aetions  against  Partners. — Any  two  or  more  persons  being  liable  as 
co-partners,  and  carrying  on  business  within  the  jurisdiction,  may  be  sued  in 
the  name  of  the  firm,  if  any,  of  which  such  persons  were  co-partners  at  the 
time  of  the  accruing  of  the  cause  of  action:  O.  XLVIIIa.  1.  As  to  action 
against  person  carrying  on  business  within  the  jurisdiction  in  a  name  or  style 
other  than  his  own  name,  see  0.  XLVIIIa.  11. 

Service. — As  to  service  of  writ,  see  0.  XLVIIIa.  3,  under  which,  where  per- 
sons are  sued  as  partners  in  the  name  of  their  firm,  the  writ  is  to  be  served 
either  upon  any  one  or  more  of  the  partners,  or  at  the  principal  place,  within 
the  jurisdiction,  of  the  business  of  the  partnership  upon  any  person  having  at 
the  time  of  service  the  control  or  management  of  the  partnership  business  there. 
Such  service  will  be  deemed  good  service  upon  the  firm  so  sued,  whether  any  of 
the  members  thereof  are  out  of  the  jurisdiction  or  not.  In  case  of  a  oo-partner- 
ship  which  has  been  dissolved  to  the  knowledge  of  the  pit.  before  the  com- 
mencement of  the  action,  the  writ  must  be  served  upon  every  person  within 
the  jurisdiction  sought  to  be  made  liable,  see  Wigram  v.  Cox,  (1894)  1  Q.  B. 
794.    The  language  of  r.  3,  combined  with  that  oiE  O.  XLVIIIa.  11,  authoriaeg 


s.  3.] 
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58. 
(See  Form  372.)  Notice  of 

service  on 
manager  of 
partnership 

59 

(See  Form  398.)  ^pp^..^^,, 

under  protest 

of  person 

served  as  a 

Section  III. — Poor  Persons.  partner  (»). 

IDan.  Pr.,  pp.  73—80.] 
Summary  of  Material  Provisions  of  R.  8.  0.  1883. 

Qualification. — ^Any   person    may   be    admitted    to    take,  or       Obdeb. 

defend,  or  be  a  party  to  any  legal  proceedings  in  the  High  Court  — '■ 

of  Justice  as  a  poor  person  on  satisfying  the  Court  or  a  Judge 
that  he  has  reasonable  grounds  for  taking,  or  defending,  or  being 
a  party  to  such  proceedings,  and  that  he  is  not  worth  501.  (ex- 
cluding his  wearing  apparel,  tools  of  trade  and  the  subject-matter 
of  such  proceedings)  or  such  larger  sum  not  exceeding  IQOl.  as  a 
Judge  personally  under  special  circumstances  may  direct. 

This  rule  shall  not  apply  to  any  bankruptcy  proceeding  or 
matter,  or  to  any  criminal  cause  or  matter  except: — 

(a)  applications  to  the  Court  to  order  a  justice  or  justices 

to  state  a  case  under  the  Summary  Jurisdiction  Acts; 

(b)  the  hearing  of  cases  stated  under  such  Acta;  and 

(c)  applications    for   certiorari,    mandamus,    or     prohibition 

directed  to  a  Court  of  summary  jurisdiction  XVI.  22. 

Lists  to  he    kept    of   Solicitors    and  Counsel: — ^The  prescribed 
officers  in  London  shall  keep  lists: — 

(1)  of  solicitors  and  of  counsel  willing  to  be  assigned  to  enquire 

into  and  report  upon  the  application  of  any  person  to 
take  or  defend  or  be  a  party  to  any  legal  proceedings  as 
a  poor  person. 

(2)  of  solicitors  and  of  counsel  willing  to  be  assigned  to  assist 

poor    persons,    when   admitted,   in    the    conduct   of  the 
^proceedings. 
Such  prescribed  officers  in  London  are  to  furnish  to  each  pre- 
scribed officer  in  the  district  registries,  on  application,  lists  of 

service  in  accordance  with  the  above  provisions  on  any  person  sued  who  is 
carrying  on  business  within  the  jurisdiction  in  a  name  or  style  other  than  his 
own  name.  The  words  "  carrying  on  business  within  the  jurisdiction,"  con- 
tained in  O.  XLVIIIa.  1,  mean  tiat  any  foreign  firm  which  have  a  place  of 
business  in  England  (where  such  business  is  carried  on  in  the  name  of  the  firm 
by  a  partner  or  some  person  in  the  pay  of  the  firm,  and  not  merely  an  agent), 
may  be  sued  and  served  under  r.  3  in  the  same  manner  as  English  firms:  see> 
Worcester  City  Banking  Co.  v.  Firbank,  (1894)  1  Q.  B.  784.  Subject  to  this 
qualification,  foreign  firms  cannot  be  sued  as  firms,  see  Western,  ^c.  Bank  v. 
Perez  Triana  ^  Co.,  (1891)  1  Q.  B.  304,  C.  A. 

Appearance. — ^Persons  sued  as  partners  in  the  name  of  their  firm  must  appear 
in  their  own  names;  but  subsequent  proceedings  are  to  be  in  the  name  of  the 
firm:  O.  XLVIIlA.  S;  see  Taylor  v.  Collier,  30  W.  E.  701;  Adam  v.  Townend, 
14  Q.  B.  D.  103;  Ellis  v.  Wadeson,  (1899)  1  Q.  B.  714. 

No  appearance  need  be  entered  by  a  person  having  the  control  or  management 
of  the  partnership  business,  upon  whom  a  writ  has  been  served,  unless  he  is  a, 
member  of  the  firm  sued:  0.  XLVIIfA.  6. 

Any  person  served  as  a  partner  under  0.  XLVIIIa.  3  may  enter  an  appear- 
ance under  protest,  denying  that  he  is  a  partner;  but  such  appearance  will 
not  preclude  the  pit.  from  otherwise  serving  the  firm,  and  obtaining  judgment 
in  default  if  no  partner  has  entered  an  appearance  in  the  ordinary  form: 
O.  XLVIIIa.  7. 

Execution. — See  0.  XLVIIIa.  8 ;  and  notes  in  Ann.  Pr.  thereunder. 

M  See  0.  XLVIIIa.  4. 

<«)  See  0.  XLVIIIa.  7. 

3(2) 
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Obdeu. 


all  such  aolicitors  and  counsel  willing  to  act  within  their  respeo- 

tive  districts  XVI.  23. 

Form  of  Applioation. — Application  to  be  made  in  the  Form  No. 
IJ  of  Appendix  K  to  the  ilules  of  the  Supreme  Court,  1883, 
stating'  applicant's  means  and  the  names  of  the  parties  or  of 
any  proposed  parties  to  such  proceedings,  and  the  nature  of 
the  applicant's  case,  and  giving  the  names  and  addresses  of  two 
persons  to  whom  reference  can  be  made.  Such  applioation  shall 
be  made, 

(a)  in  matters  proceeding  or  intended  to  proceed  in  London 

to  the  prescribed  officer  in  London; 

(b)  in  matters  proceeding  or  intended  to  proceed  in  a  Dis- 

trict Registry  to  the  District  Registrar  ,,      24, 

JSeferenee  and  Jteport  on  Applioation. — Application  is  to  be 
referred  for  enquiry  to  one  or  more  solicitors  or  counsel  willing 
to  act  in  the  matter,  whether  named  in  the  list  to  be  kept  pur- 
suant to  r.  23  (1)  or  not,  who  are  to  report  to  the  Court  through 
the  prescribed  officer  whether  and  upon  what  terms  the  applicant 
ought  to  be  admitted  as  a  poor  person.  For  the  purpose  of  their 
report  the  reporters  may  make  such  enquiries  as  they  think  fit 
as  to  the  means  and  the  position  of  the  applicant  and  as  to  the 
merits  of  the  case,  and  may  require  the  attendance  of  the  appli- 
cant, and  may  hear  any  other  person,  and  may  require  facts  to  be 
proved  by  affidavit  or  statutory  declaration,  and  in  making  their 
report  they  are  to  have  regard  to  the  probable  cost  of  litiga- 
tion in  relation  to  the  matter  in  dispute.  The  report  and  any 
documents  or  information  obtained  for  the  purposes  of  the  report 
are  to  be  treated  as  confidential,  and  are  not  to  be  shown  or 
disclosed  to  the  parties  or  either  of  them  „      25. 

Admission. — Upon  the  report  the  Court  or  Judge  may  in  their 
or  his  discretion,  and  upon  such  terms  as  they  or  he  may  think 
fit,  make  an  order  Admitting  the  applicant  to  take  or  defend, 
or  be  a  party  to  legal  proceedings  as  a  poor  person,  and  the  pre- 
scribed officer  must  assign  to  the  applicant  a  solicitor  and  counsel 
willing  to  act  in  the  mattef  (whether  named  in  the  list  kept 
pursuant  to  r.  23  (2)  or  not)  to  assist  him  in  the  conduct  of  the 
proceedings;  but  no  solicitor  or  counsel  who  shall  have  reported 
on  the  case,  nor  any  co-partner,  or  clerk,  or  employer  of  a  solici- 
tor who  shall  have  so  reported  is  to  be  so  assigned,  or  to  act  for 
any  other  party  to  the  litigation.  Solicitor  or  counsel  so  assigned 
cannot  be  discharged  without  leave  of  the  Court  or  a  Judge, 
who,  in  considering  whether  a  person  is  to  be  admitted  as  a  poor 
person,  is  to  have  regard  to  such  statutory  provisions  as  confer  on 
inferior  Courts  concurrent  jurisdiction  with  the  High  Court,  and 
especially  to  the  provisions  of  sects.  65  and  66  of  the  County 
Courts  Act,  1888.  .There  is  no  appeal  against  the  refusal  to  admit 
a  person  without  leave  of  the  Court  or  a  Judge  „    26,27. 

Sefuaal  to  act  as  Solicitor  or  Counsel. — No  solicitor  or  counsel 
assigned  under  i-.  26  is  to  dissontinue  his  assistance  unless  he 
satisfies  the  prescribed  officer,  or  the  Court,  or  a  Judge  that  he 
has  some  reasonable  ground  for  so  discontinuing  „      88. 

Liability  for  Costs. — A  person  applying  or  admitted  to  take, 
or  defend,  or  be  a  party  to  any  legal  proceeding's  as  a  poor  person 
is  not  to  be  liable  for  any  court  fees  or  fees  on  taxation  of  costs, 
nor  unless  the  Court  or  a  Judge  shall  otherwise  order,  to  pay 
costs  to  any  other  party,  except  as  provided  by  the  rules  of  this 
order;  and  no  person  is  to  take  or  agree  to  take,  or  seek  to 
obtain  any  fee,  profit,  or  reward,  either  for  enquiry  or  report, 
or  for  the  conduct  of  the  proresdings;  and  any  person  so  doing  is 
to  be  guilty  of  a  contempt  of  court.  If  any  such  fee,  profit,  or 
reward  shall  be  given  or  promised,  the  application  or  admission 
may  be  dismissed  or  struck  out,  in  which  case  the  poor  person 
is  not  afterwards  to  be  admitted  as  a  partv  to  the  same  cause  or 
proceeding  as  a  poor  person  unless  otherwise  ordered.  Notwith- 
standing this  rule,  a  solisitor  may  receive  eith3r  from  the  poor 
person,  or  out  of  any  fund  approved  by  the  Lord  Chancellor, 
the  payment  of  his  out-of-poiket  expenses 89. 

Taxation. — Costs  ordered  to  be  paid  to  a  poor  person  are, 
unless  the  Court  or  a  Judge  shall  :oitherwise  order,  to  be  taxed 
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having  regard  to  r.  29  hereof,  but  in  the  event  of  the  Court  or 

a  Judge  certifying  that  the  person  ordered  to  pay  such  cojts  has 
acted  unreasonably  in  proaeauting,  or  defending,  or  opposing 
the  prooeedinga,  such  costs  are  to  include  profit  coats  and  charges, 
but  not  any  fees  to  counsel XVI.  30. 

Payment  out  of  sum  recovered,  or  charge  on  property  re- 
covered, of  Solicitor's  costs. — ^The  Court  or  a  Judge  may  order 
the  payment  to  the  solicitor  out  of  any  sum  recovered  by  the 
poor  person,  or  may  charge  in  favour  of  the  solicitor  any  real  or 
personal  property  recovered  by  a  poar  peraon  to  the  extent  of 
such  taxed  costs  (not  including  fees  of  counsel)  as  would  have 
been  allowed  to  the  solicitor  on  taxation  between  himself  and  his 
client  if  he  had  been  retained  by  his  client  in  the  ordinary 
mannec  (less  such  amount  as  may  be  recovered  from  any  other 
party),  or  such  other  sum  in  nespect  of  costs  as  the  Court  or  Judge 
may  order,  but  the  total  amount  so  paid  out  or  so  charged  is  not 
in  either  case  to  exceed  one-fourth  of  the  amount  or  value  re- 
covered and  remaining  after  the  deduction  therefrom  of  all 
proper  disbursements  made  by  the  solicitor  „      31. 

Refunding  out-of-pocket  Expenses. — Any  out-of-pocket  ex- 
penses allowed  on  taxation  and  recovered  under  any  of  the  pre- 
ceding rules  which  shall  have  been  already-  paid  out  of  such 
fund  as  aforesaid  must  be  refunded  „      31a. 

Signature  of  Application. — Every  notice  of  motion,  summons, 
or  petition  on  behalf  of  a  poor  person  (except  an  application  for 
admission  to  take,  or  defend,  or  be  a  party  to  legal  proceedings,, 
or  for  the  discharge  of  his  solicitor)  must  be  signed  by  his 
solicitor,  whose  duty  is  to  take  care  that  no  application  is  made 
without  reasonable  cause „      31b. 

Appeal. — There  is  no  appeal  as  a  poor  person  to  the  Court  of 
Appeal  by  anyone  admitted  to  sue,  or  defend,  or  be  a  parly  to  any 
legal  proceedings  under  these  rules  without  leave  of  the  Court  or 
of  the  Judge  before  whom  the  matter  is  heard,  or  of  the  Court  of 
Appeal.  In  the  case  of  a  poor  person  who  desires  to  be  admitted 
on  an  appeal  to  the  Court  of  Appeal  as  a  poor  person,  the  like 
procedure  is  to  be  followed  as  is  provided  by  these  rules  for  the 
High  Court,  and  the  application  is  to  be  referred  by  the  pre- 
scribed officer  of  the  Division  of  the  High  Court  from  which  the 
appeal  is  brought  for  enquiry,  as  if  it  were  an  g^plioation  made 
in  that  Division,  and  upon  the  report  the  Court  of  Appeal  may  in 
their  discretion  make  an  order  admitting  the  applicant  to  be  a, 
party  to  such  appeal  as  a  poor  person  „31c,  31d. 

Prescribed  Officer. — The  prescribed  officer  shall  be  (1)  in  the 
Chancery  Division  such  one  or  more  of  the  Masters  as  the  Lord 
Chancellor  shall  nominate  for  the  purpose;  (2)  in  the  King's 
Bench  Division  (excepting  on  the  Crown  side)  such  one  or  more 
of  the  Masters  as  the  Lord  Chief  Justice  shall  nominate  for  the 
purpose;  and  on  the  Crown  side  the  Master  of  the  Crown  Office 
for  the  time  being;  (3)  in  the  Probate,  Divorce  and  Admiralty 
Division  such  one  or  more  of  the  Registrars  as  the  President 
shall  nominate  for  the  purpose;  and  (4)  in  a  District  Registry 
the  District  Registrar.  In  the  case  of  temporary  absence  or  in- 
disposition the  prescribed  officer  may  appoint  a  deputy  with  the 
sanction  of  the  Lord  Chancellor „      31e. 

Application  of  Rules. — ^Above  rules,  numbered  22  to  31d,  are 
to  apply  to  (a)  proceedings  for  divorce  or  other  matrimonial 
causes ;  and  (b)  proceedings  on  -the  Crown  side  of  the  King's 
Bench   Division    „      31f. 

Stay  of  Proceedings. — ^Nothing  in  the  rules  is  to  operate  as 
a  stay  of  any  proceedings  unless  so  ordered  by  the  Court  or 
Judge,  or  Court  of  Appeal  „      31g. 

Discontinuance  or  compromise. — No  person  admitted  to  sue 
or  defend,  or  be  a  party  to  any  legal  proaeedings  to  whom  a 
solicitor  has  been  assigned  under  these  rules  is  to  discontinue  or 
compromise  such  legal  proceedings  without  the  consent  of  the 
solicitor  so  assigpued,  or  without  the  leave  of  the  Court  or  a  Judge        „      31h. 
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60. 

Application 
for  leave  to 
take  proceed- 
ings as  a  poor 
person  (<). 


61. 

Application 
for  leave  to 
continue  as  a 
poor  person 
proceedings 
already  com- 
menced. 


PEOCEEDINGS  BY  AND  AGAINST  PARTICULAR  PERSONS.    [Ch.  III. 

(1.)  Appliccmt. 
In  the  High  Court  of  Justice, 
Chancery  Division. 

In  the  ni,atter  of  proposed  action. 
In  the  matter  of  the  Estate  of  A.  B.,  Deceased. 
Between  CD..         .         .     Plaintiff, 
and 
E.  F.  .         .         .     Defendant  [or  as  ?mz«/ 6e]. 

I,  ^  of ,  in  the  oountj  of {Add  description^  fmd 

state  short  'particulars  of  the  Twtture  of  the  proposed  proceedings; 
as  thus:  "  Claim  to  be  one  of  the  next  of  kin  of  A.  B.,  who  died 

on  the of ,  19 — ,  intestate,  and  desire  to  commence  an 

action  in  the  above  Division  for  the  administration  of  his  estate 
against  the  above-named  E.  F.,  the  administrator  thereof"). 

I  'hereby  apply  to  be  admitted,  as  a  poor  person,  to  prosecute  the 
above-mentioned  proceedings. 

I  declare  that  I  am  not  worth  50J.  (excluding  my  wearing 
apparel  land  tools  of  trade,  and  the  subject-matter  of  such  proceed- 
ings) (//  501.,  but  not  exceeding  1001.,  the  applicant  must  state 
special  circumstances,  why  he  or  she  should  be  admitted  to  take  the 
proceedings  as  a  poor  person). 

Eeference  can  be  made  to  the  two  following  persons  as  to  my 

means  and  position,  and  as  to  the  merits  of  my  case,  namely  {Give 

the  full  names,  addresses,  and  descriptions  of  tim  persons) . 

Dated  this of ,19 — .  ,„.       ,.  /-,    t-. 

(Signed)  CD. 

To  the  prescribed  Officers  (Poor  Persons), 

Royal  Courts  of  Justice,  London  [or, 

To  the  District  Registrar,  dc. ;  as  the 

case  may  be]  {u) .         

{Full  title  of  proceeding.) 

I, ,  of ,  in  the  county  of {description),  the  plaintiff 

[or,  applicant]  in  the  above  action  [or,  matter],  on  the  of 

,  19 — ,  issued  a  writ  of  summons  [or,  took  out  an  originating 


summons],  a  copy  whereof  accompanies. 

The  defendant  [or,  respondent]  was  served  on  the of i 

19 — ,  and  has  (not)  entered  an  appearance  in  this  action;  but  no 
further  proceeding  has  been  had  therein. 

I  hereby  apply  {Conclude  as  in  preceding  form) . 


if)  See  0.  XVI.  22,  24;  headnote,  pp.  35,  36. 
Form  60  or  61,  and  E.  S.  C.  App.  K,  No.  1  (j). 


For  form  of  application,  see 


(«)  Such  one  or  more  of  the  Masters  of  the  Chancery  Division  as  the  Lord 
Chancellor  shall  from  time  to  time  nominate  for  the  purpose:  O.  XVI.  31ei 
headnote,  p.  37.  The  application  should  be  lodged  with  the  Master,  whose 
name  can  be  ascertained  at  the  Writ  Department,  Central  Office,  or  in  the 
Chambers  of  any  of  the  Judges  of  the  Chancery  Division. 
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Formal  parts :  see  Form:  60  or  61 .  ®^- 

In  pursuance  of  the  directions  given  to  me  by  Master  — —  [or,  solMtoAo 
— ,  Esq.,  the  District  Kegistrar  of ]  {the  prescribed  officer),  whom  appU- 


I  have  enquired  into  the  application  of  the  above-named  CD.  referred  for 

to  be  admitted  to  take  proceedings  as  a  poor  person,  dated  the enquiry  («). 

of ,  19 — ,  and  report  as  follows: 

I  have  been  attended  by  the  said  C.  D.  {and  by  G.  H.  and 
J.  K.,  tvitnesses  on  his  behalf),  and  from  his  [or,  their]  statements 
and  the  documents  therein  referred  to,  I  compiled  the  accompany- 
ing ease,  signed  by  me,  as  containing  a  sufficient  statement  of  the 
material  facts  relating  to  the  matters  in  question  {If  proceedings 
not  comnjenced,  lodd:  "between  the  said  C.  D.  and  E.  F.,  of 
{address  and  description),  and  in  respect  of  which  the  said  CD. 
desires  to  commence  legal  proceedings";  or,  if  action  [or,  matter] 
already  commenced,  add :  in  this  action  [or,  matter]) . 

Such  case  -was  submitted  by  me,  as  directed  by  the  said  Master 

[or,  District  Begistrar],  to  Mr.  ,  Barrister-at-Law,  for  his 

opinion  thereon,  and  his  opinion,,  with  which  I  agree,  is  written  at 
the  end  thereof  {If  the  solicitor  is  not  directed  to  employ  counsel, 
substitute  for  this  paragraph  the  first  paragraph  of  the  next  form) . 

I  have  enquired  as  to  the  means  and  position  of  the  applicant, 
and  as  to  the  merits  of  his  case,  and  taken  into  consideration  the 
probable  cost  of  the  litigation  referred  to  in  the  said  application, 
and  I  am  of  opinion  that  the  applicant  ought  to  be  admitted  as  a 
poor  person  to  prosecute  the  above-mentioned  action,  without  any 
terms  being  imposed  [or,  upon  the  terms  that  {Stating  them)]. 

Such  proceedings  cannot  be  commenced  in  or  remitted  to  a 
County  Court  [or,  other  inferior  Court,  or  can  be  commenced  in 

the  County  Court  of ,  holden  at ,  or,  other  inferior  Court, 

and  I  am  of  opinion  that  the  proceedings  should  be  taken  in  that 
Court,  or,  but  I  am  of  opinion  that  the  proceedings  should  be 
instituted  in  the  High  Court]. 

Dated  this of ,  19 — . 

X.  Y.,  of , 


Solicitor. 


63. 


I  am  of  opinion  that,  in  the  circumstances  stated  in  the  above  Opinion  of 
case,  the  above-named  CD.  has  reasonable  grounds  for  proceeding  case. 
against  the  above-named  E.  F.  with  the  said  action  [or,  matter  ; 
if  proceedings  not  commenced,  strike  out  "  mth  the  said  action 

(x)  See  0.  XVI.  23,  2S,  26;  headnote,  p.  36.  The  case  and  opinion  are  for 
the  information  of  the  Court,  and  therefore  production  of  them  for  inspection 
by  the  defendant  will  not  be  ordered,  although  they  have  been  made  exhibits 
to  the  affidavit  of  documents:  Sloane  v.  Britain  Steamshvp  Co.,  (1897)  1 
Q.  B.  185;  0.  XVI.  25. 
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61. 

Motion  paper 
for  leave  for 
poor  person 
to  appeal  (p). 


64a. 

Application 
for  leave  to 
appeal  as  a 
poor  person 
where  not  so 
admitted  in 
action  (z) . 


65. 

Beport  of 
solicitor  (a). 

65a. 

Opinion  of 
coansel. 


[or,  matter],"  fmd  state  hy  iprit  of  stentmons  or  originating 
summons]  intituled,  &c.,  and  claiming  against  the  said  E.  F. 
{and,  G.  K.)  as  defendant  (or,  defendants)  the  relief  following, 
namely  {Setting  it  forth). 

Such  proceedings  cannot  be  commenced  in  or  remitted  to  a 
County  Court  [or,  other  inferior  Court,  or  can  be  commenced  in 

the  County  Court  of ,  holden  at ,  or,  other  inferior  Court, 

and  I  am  of  opinion  that  the  proceedings  should  be  taken  in  that 
Court,  or,  but  I  am  of  opinion  that  the  proceedings  should  be 
instituted  in  the  High  Court].  (Signature  of  Counsel.) 

(Date.) 

To  move  before  Mr.  Justice [or,  the  Court  of  Appeal]  on 

behalf  of  the  plaintiff  [or,  applicant],  CD.,  who  has  been  admitted 
to  sue  [or,  take  these  proceedings]  as  a  poor  person,  that  he  may  be 
at  liberty  to  appeal  from  the  judgment  [w,  order]  made  herein, 
dated  the of ,  19 — . 


I,  C .  D .,  of ,  in  the  county  of {description),  the  above- 
named  plaintiff  [or,  the  applicant  in  this  matter],  hereby  apply  to 
be  admitted  as  a  poor  person  to  prosecute  an  appeal  from  the 

judgment  [or,  order]  herein,  dated  the of ,  19 — ,  of  which 

a  copy  accompanies  this  application. 

The  proceedings  in  the  said  action  [or,  matter]  in  the  High 
Court  were  not  taken  by  me  as  a  poor  person. 

I  declare  that  I  am  not  worth  501.  (excluding  my  wearing 
apparel  and  tools  of  trade,  and  the  subject-matter  of  such  proceed- 
ings) (//  50Z.,  hut  not  exceeding  lOOL,  the  applicant  must  state 
special  circumstances  why  he  or  she  should  he  admitted  to  appeal 
as  a  poor  person). 

Reference  can  be  made  to  the  two  following  persons  {Conclude 
as  in  Form  60).  

{This  can  he  adapted  from  Form  62.) 


I  am  of  opinion  that  in  the  circumstances  stated  in  this  case  the 

above-named has  reasonable  grounds  for  appealing  from  the 

judgment  [or,  order]  of  Mr.  Justice ,  dated  the of , 

19—.  


(y)  See  0.  XVI.  31c;  headnote,  p.  37.  Leave  to  appeal,  if  required,  should  be 
applied  for  to  the  Judge  at  the  trial  or  hearing;  if  not,  application  for  leave  to 
appeal  must  be  made  to  the  Judge,  and  if  refused  by  him,  to  the  Court  of  Appeal. 

(z)  Sec  0.  XVI.  31d;  headnote,  p.  37.  No  leave  is  required  where  the  party 
appealing  has  already  been  admitted  to  sue  as  a  pauper:  Brennan  v.  Andrew, 
1  Ch.  300;  Biggs  v.  Dagnall,  (1895)  1  Q.  B.  207;  but  even  in  such  ease,  leave 
18  required  for  a  poor  person  to  appeal  to  the  House  of  Lords:  Appeal  (Formd 
Pauperis)  Act,  1893  (56  &  57  Vic.  «.  22),  a.  1.  The  appellant  will  not  be 
ordered  to  give  security  for  C03t3  of  appeal:   Biggs  v.  Bagruill,  supra. 

(a)  See  O.  XVI.  31c,  25;  headnote,  pp.  37,  36. 
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66. 

(2.)   Respondent.  Application 

{Full  title  of  proceeding.)  'be'^aStJd, 

I, ,  of ,  in  the  county  of (description),  the  above-  ^^^  to'deteid 

named  defendant  \_or,  the  respondent  to  these  proceedings],  hereby  (*)• 
apply  to  be  admitted,  as  a  poor  person,  to  defend  the  above- 
mentioned  proceedings,  which  were  commenced  against  me  (and, 

<&c.)  on  the of ,  19 — ,  by  writ  of  summons  \_or,  originating 

summons],  of  which  a  copy  accompanies. 

On  the of ,  19 — ,  I  entered  an  appearance  in  the  said 

action  lor,  matter]. 

I  declare  that  ^Conclude  as  in  Form  60,  substituting  "  merits  of 
my  defence  "  for  "  merits  ot  my  case."}. 

"- 67. 


(This  can  be  adapted  from  Form  62.)  Report  of 

solicitor  to 
whom  ■ 

application 

referred  for 
enquiry  (c). 

I  am  of  opinion  that,  in  the  cii'cumstances  stated  in  this  case,         y°- 
the  above-named  defendant  [or,  respondent]  has  reasonable  grounds  counsefon 
for  defending  the  action  [or,  proceedings]  referred  to  in  the  said  ca8e(c). 

case.  69. 

(3.)  Discharge  of  Order  admitting  to  Site  or  Defend  as  a  Poor  Notice  of 

Persm.  XaSordtr 

Formal  parts :  see  Form  32.  tT^l^^ 

on  the  part  of  the  defendant  \or,  respondent — or,  plaintiff — or,  person  (d). 

applicant]  that  the  order,  dated  the of ,  19 — ,  made  on 

the  application  of  the  plaintiff  [or  as  mxLy  be\,  whereby  it  was 
ordered  that  the  plaintiff  [or  as  m,ay  be\  should  be  at  liberty  to 
prosecute  [or,  defend]  this  action  [or,  matter],  as  a  poor  person, 
may  be  discharged  on  the  ground  {State  the  objections  intended 
to  be  insisted  upon). 


Section  IV. — Bankrupts. 

[Dan.  Pr.,  pp.  87—99.] 
Bankrupts. — I.  Summary  of  Material  Provisions  of  S.  S.   C. 

^^^^-  Oeder. 


No  claims  by  trustee  in  bankruptcy  as  such  can  be  joined  with 

claims  by  him  in  any  other  capacity  without  leave. XVIII.  3. 

No  abatement  where  cause  of  action  continues XVII.  1. 

Trustee  may  be  made  3  party,  &o „       2. 

Order  to  carry  on    proceedings    may  be  obtained  in    case  of 

bankruptcy „  4,5. 

(5)  See  0.  XVI.  22,  24;  headnote,  pp.  35,  36. 
(c)  Seo  0.  XVI.  25,-  headnote,  p.  36. 

(rf)  For  grounds  on  which  an  order  to  sue  or  defend  as  a  poor  person  wUl 
be  discharged,  see  Dan.  Pr.  91,  92;  0.  XVI.  29;  headnote,  p.  36. 


4'-*  PfiOCEEDINGS  BY  AND  AGAINST  PARTICULAR  PERSONS.    [Ch.  111. 

II.  Material  Provisions  of  Bankri^tcy  Acts,  1883  (46  #  47  Vie.  c.  62); 
1890  (53  #  54  Via.  u.  71). 

Effect  of  Reoeiving  Order. — On  the  making  of  a  receiving  order  an  offlcial 
receiver  is  thereby  constituted  receiver  of  the  property  of  the  debtor,  and  there- 
after, except  a9  directed  by  the  Act,  no  creditor  to  whom  the  debtor  is  indebted 
in  respect  of  any  debt  provable  in  bankruptcy  shall  have  any  remedy  against 
the  property  or  person  of  the  debtor  in  respect  of  the  debt,  or  shall  commence 
any  action  or  other  legal  proceedings  unless  with  the  leave  of  the  Court  and 
on  such  terms  as  the  Court  may  impose  (the  rights  of  secured  creditors  being 
saved). — B.  A.  1883,  a.  9.  Ttis  section  does  not  interfere  with  the  remedies 
given  by  the  Debtors  Act,  1869,  a.  4,  see  Re  Smith  Hands  v.  Andrews,  (1893) 
2  Ch.   1. 

Stay  of  Proceedings. — On  proof  of  presentation  of  a  bankruptcy  petition 
against  a  debtor,  any  Ct.  in  which  proceedings  are  pending  against  him  may 
either  stay  the  proceedings  or  allow  them  to  continue. — B.  A.  1883,  s.  10  (2). 

Vesting  and  Transfer  of  Property. — (1.)  Until  a  trustee  is  appointed  the- 
official  receiver  is  trustee  for  the  purposes  of  the  Act,  and  immediately  on  a 
debtor  being  adjudged  bankrupt  the  property  of  the  bankrupt  vests  in  the 
trustee. 

(2.)  On  the  appointment  of  a  trustee  the  property  forthwith  passes  to  and 
vests  in  the  trustee. 

(3.)  The  property  of  the  bankrupt  passes  from  trustee  to  trusteOj  including: 
under  that  term  the  official  receiver  when  he  fills  the  office  of  trustee,  and  vests. 
in  the  trustee  for  the  time  being  during  his  continuance  in  office,  without  any 
conveyance,  assignment,  or  transfer  whatever,  the  certificate  of  appointment 
of  trustee  being  deemed  to  be  a  conveyance  or  assignment  of  properiy,  and  may 
be  registered  accordingly. — ^B.  A.  1883,  s.  54. 

Actions  by  Trustee:  how  brought,  #c. — The  trustee  may,  with  the  permission 
of  the  committee  of  inspection,  bring,  institute,  or  defend  any  action  or  other 
legal  proceeding  relating  to  the  property  of  the  bankrupt:  B.  A.  1883,  s.  57  (2) ; 
and  he  may  sue  and  be  sued  by  the  official  name  of  "  the  trustee  of  the  property 
of a  bankrupt."— B.  A.  1883,  s.  83. 

By  rule  101  of  the  Bankruptcy  Rules,  1886,  when  a  trustee,  under  s.  67  of 
the  Act,  brings  an  action  in  the  High  Court  concerning  any  matter  not  specially 
assigned  by  the  Judicature  Acts  or  by  R.  S.  C.  to  a  Division  other  than  that 
to  which  bankruptcy  business  is  assigned,  he  is  to  bring  his  action  in  the* 
Division  to  which  bankruptcy  business  is  assigned,  and  the  action  will,  unless 
the  Court  otherwise  directs,  be  tried  by  the  Judge  of  the  High  Court. 

Restriction  of  Rights  of  Execution  Creditors. — ^As  to  the  effect  of  bankruptcy 
proceedings  on  the  rights  of  creditors  under  execution  or  attachment,  see  B.  A. 
1883,  s.  45. 

Duties  of  Sheriff. — As  to  the  duties  of  a  sheriff  in  respect  of  goods  taken  in 
execution  after  notice  of  bankruptcy  proceedings,  see  B.  A.  1890,  ss.  11,  12. 

As  to  official  receivers,  see  B.  A.  1883,  ss.  66 — 71. 

The  official  receiver  is  to  act  as  trustee  during  any  vacancy  in  the  office  of 
trustee.— B.  A.  1883,  s.  70  (1)  (?). 

As  to  appointment  of  trustee,  see  B.  A.  1883,  s.  21. 

As  to  effect  of  an  order  of  discharge,  and  as  to  pleading  discharge  under  the 
Act,  see  B.  A.  1883,  s.  30;  B.  A.  1890,  ss.  8,  10. 

Administration  of  Estate  of  Deceased  Debtor. — No  petition  for  administra- 
tion of  the  estate  of  a  deceased  debtor  shall  be  presented  to  the  Bankruptcy 
Court  after  proceedings  have  been  commenced  in  any  Court  of  justice  for  the 
administration  of  the  deceased  debtor's  estate,  but  that  Court  may,  on  proof 
that  the  estate  is  insufficient  to  pay  its  debts,  transfer  the  proceedings  to  the 
Court  exercising  jurisdiction  in  bankruptcy,  and  thereupon  such  last-mentioned 
Court  may  make  an  order  for  administration:  B.  A.  1883,  s.  125  (4),  as 
amended  by  B.  A.  1890,  s.  21  (2). 
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4» 


Formal  parts:  see  Form  39  or  44.  70. 

oa  the  part  of  the  defendant  [or  as  may  be]  [or,  Take  notice  that*  Summons  or 
the  defendant  [or  as  may  6e]  intends  to  apply,  dc]  that  all  further  proceedings*^ 
proceedings  in  this  action  may  be  stayed:   a  bankruptcy  petition  f"^^?"?*"*'" 

having  on  the  day  of  ,  19 — ,  been  presented  by  [or,  («). 

against]  the  defendant.  l^^■  ^'■• 


Formal  parts :  see  Form  39  or  4:4:.  71 

on  behalf  of  the  plaintiff,  or  the  defendant,  or,  A.  B.,  of  dc,  a  Summons  or 

creditor  of  the  above-named  CD.,  deceased  [or,  Take  notice  that  tMnsfe/of 

the  plaintiff  [or  as  nuiy  6e]  intends  to  apply,  dc]  that  the  pro-  proceedings 

ceedings  in  this  action  may, 'pursuant  to  the  125th  section  of  the  trationof 

Bankruptcy  Act,  1883,  be  transferred  to  the  County  Court  of ,  ^^P?^^?*^ 

holden  at [Narrte  of  Court  exercising  jurisdiction  in  Bank-  estate  (/). 

ruptcy  (g)]. 


72. 

(The  affidoMt  in  support  of  the  application  in  Form  71  should  Affidavit  i 
prove:  (1)  The  amount  of  the  creditor's  debt  [vfheie  the  a.p-plica,tion  ^"^^°  " 
is  by  a  creditor]  (h) ;  (2)  that  the  estate  of  the  deceased  debtor  is 
insufficient  to  pay  its  debts  (i);  and  (3)  the  Court  within  the  juris- 
diction of  which  the  debtor  resided  or  carried  on  business  for  the 
greater  part  of  the  six  months  immediately  prior  to  his  de- 
cease (h).) 


(e)  Staying  Proceedings  in  Action  against  Bankrupt. — See  46  &  47  Vic.  u.  52, 
B.  10  (2). 

(/)  Administration  in  Bankruptcy  of  Estate  of  Person  dying  insolvent.- — 
See  Bankruptcy  Act,  1883  (46  &  47  Vie.  u.  52),  s.  125  (4),  as  amended  by 
Bankruptcy  Act,  1890  (53  &  54  Vio.  o.  71),  s.  21  (2).  The  last  mentioned  Act 
does  away  with  the  necessity  for  an  application  to  transfer  being  made  by  a. 
creditor.  The  Ct.  on  its  own  motion  can  order  the  transfer.  It  soema  clear, 
however,  that  the  Ct.  can  stUl  be  set  in  motion  by  a  party  to  the  action,  or, 
semble,  by  a  creditor.  The  power  to  direct  a  transfer  is  discretionary:  iffie 
Baker,  44  C.  D.  262;  cf.  Se  Weaver,  29  C.  D.  236;  Senhouse  v.  Mawson,  52 
L.  T.  745;  Se  York,  36  0.  D.  233.  See  Vaughan  Williams  on  Bankruptcy, 
377.  The  jurisdiction  to  order  a  transfer  is  exerciseable  at  any  stage  after 
the  Court  is  satisfied  that  the  estate  is  or  will  be  insolvent:  Se  Tarr,  Barley 
S;  Cumberland  v.  Tarr,  134  L.  T.  J.  6.  Applications  for  transfer  of  proceedings 
for  administration  from  the  Chancery  Division  to  Bankruptcy  are  rare.  For 
form  of  administration  order  on  the  transfer  being  made,  see  Bankruptcy  Rules, 
1886,  Appendix,  Form  43. 

(gr)  Ag  to  the  Ct.  exercising  jurisdiction  in  bankruptcy,  see  Bankruptcy  Act, 
1883  (46  &  47  Vio.  c.  52),  ss.  95,  125  (10). 

(A)  See  Bankruptcy  Act,  1883  (46  &  47  Vio.  e."52),  s.  125  (10). 

(0  lUd.,  B.  125  (4). 
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Section  V. — Infants. 

[San.  Pr.,  pp.  99—117.] 
Infants. — Summary  of  Material  Provisions  of  R.  8.  C. 


1883. 
Okdeb. 


A.  Plaintiffs.  _„-. 

Actions  by:  how  brought .a.vj..  iB. 

Consent  of  next  friend •■■ -vttt  oq 

Discovery  against  infants  and  their  next  friends  AJULi.  -S9. 

B.  Defendants. 

Service  *  — 

(1.)  Of  writ  of  summons ^^-  *• 

(2.)  Of  notice  of  judgment -*-Vl-  "■ 

Appearance  by  guardian  ad  litem.: 

(1.)  To  writ  of  summons »     J°- 

(2.)  On  petition,  motion,  or  summons  ..     l"- 

(3.)  On  being  served  with  notice  of  judgment „     41- 

Application  to  discharge  order  to  carry  on  proceedings:  -o-TrTT 

(1.)  Where  infant  has  a  guardian  «<?  litem... XVII.  6. 

(2.)  Where  there  is  no  such  guardian y      "• 

Proceedings  in  default  of  appearance  ■^^^'^-  ;■ 

Costs  of  official  solicitor  when  appointed  guardian  ad  litem. . .  I^*^-  ]°- 

Discovery  against  infants  and  their  guardians  ad  litem XXXI.  29. 

C.  In  General. 

Consent  to  procedure  on  behalf  of  infant......... ttt   ii' 

Admissions  of  allegations  of  facts  in  pleadings ^^^- 1^" 

Proceedings  where  infant  is  party  to  a  special  case XXXIV.  4,  6. 

Applications  on  behalf  of  infants  in  Chambers: 

(I.)  Under  1  Will.  IV.  c.  65... LV.  2  9). 

(2.)  Under  Infant  Settlements  Act  (18  &  19  Vic.  c.  43) 2  lO)- 

(3.)  As  to  guardianship  and  maintenance  >>    2(12). 


^g  {I.)  Plaintiff sQc). 

Authority  by       I,  A.  B.,  of  {residence  and  description),  authorise  Mr.  C.  D., 

next  friend^of  q£  {iplacc  of  business),  Solicitor,  to  commence  and  prosecute  an 

use  his  name     action  (m)  in 

[Dan?  Pr.  Or,  to  taake  an  application  to 

^01-]  the  Chancery  Division  of  the  High  Court  of  Justice,  on  behalf  of 

(/t)  Infants  may  sue  as  plaintiflEs  by  their  next  friends  in  the  manner  formerly 
practised  in  the  C.  D.:  0.  XVI.  16. 

(?)  This  authority  is  required  by  0.  XVI.  20.  It  must  be  filed  at  the  Central 
Office,  or  District  Registry,  as  the  case  may  be.  A  female  next  friend  must  be 
described  as  "  spinster  "  or  "  widow,"  as  the  case  may  be.  A  married  woman 
cannot  be  a  next  friend:  Se  Duke  of  Somerset,  34  C.  D.  465;  London  and 
County  Banking  Co.  v.  Bray-,  W.  N.  (1893)  130.  A  dft.  ciannot  be  a  next  friend, 
nor  a  friend  and  nominee  of  a.  dft.:  Ee  Burgess,  25  C.  D.  243;  though  in 
one  case,  where  a  dft.  was  u,  mere  formal  party,  he  was  allowed  to  act:  He 
Taylor,  W.  N.  (1881)  81.  In  practice,  however,  no  dft.  would  be  accepted  at 
the  Central  Office  as  a  next  friend,  nor  can  a  person  out  of  the  jurisdiction' 
act  as  next  friend:  Anon.,  18  Jur.  770.  As  to  next  friends  generally,  see  Dan. 
Pr.  100  et  seg.;  Seton,  932 — 935;  Simpson  on  Infanta,  380—394;  Enoyol.  Laws 
of  Eng.,  tit.  "  Next  Friend."  No  person  can  be  added  as  next  friend  of  a  pit. 
under  any  disability  without  his  own  consent  in  writing  thereto:  0.  XVI.  11. 

(m)  As  to  the  meaning,  of  the  words  "in  any  action,"  see  note  Ann.  Pr.; 
O.  XVI.  20. 
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E.  F.,  an  infant,  for  (State  succinctly  the  object  of  the  proposed 
proceeding;  as  thus:  the  administration  of  the  estate  of  X.Y., 
deceased),  and  to  use  my  name  in  such  action  [or,  proceeding],  as 
the  next  friend  of  the  said  E.  F. 

Dated  this day  of ,  19 — . 

Witness  (n) 
(Name). 
(Address). 

A  Solicitor  of  the  Supreme  Court. 


(Title  and  reference  to  the  record.) 


74. 


I,  G.  H.,  of  (residence  an4  description),  consent  to  be  appointed,  Authority  by 
and  to  act  as  the  next  friend  of  the  plaintiff,  E.  F.,  in  this  action,  frimd^touse 
ia  the  place  of  A.  B.    And  I  authorise  Mr.  C.  D.,  Solicitor,  of  his  name  and 
(place  of  business),  to  use  my  name  as  sudh  next  friend,  and  to  proceedings, 
continue  the  prosecution  of  this  action.    Dated,  &c.  lor^l'  ^'^' 

Witness  (n)  (as  in  preceding  form). 


(To  be  written  at  end  of  Form  73  or  74.)  7g_ 

I, ,  of  (address),  a  Solicitor  of  the  Supreme  Court,  hereby  Certificate  of 

certify  that  the  above-named  A.  B.,  the  proposed  next  friend  of  no  adverse 
the  above-named  E.  F.,  an  infant  (State  relationship  or  connec-  mtejestof 

^  .  ^  _      next  friend 

tion,  if  any,  with  the  infant,  as  thus:  is  the  father  of  the  said.  («). 
infant,  and)  has  no  interest  in  the  matters  in  question  in  the  above- 
mentioned  action  (application)  adverse  to  that  of  the  said  infant. 
Dated  this day  of ,  19 — . 


76. 

Formal  parts :  see  Form  39  or  44.  Summons  or 

on  the  part  of  the  infant  plaintiff,  by  G.  H.,  of  (residence  and  remov  lofa 

next  friend 

(«)  The  authority  must  be  attested  by  »  solicitor  (who  may  be  the  solicitor   ^f  anotlier  (o). 
authorised),  and  he  must  certify  that  the  next  friend  has  no  adverse  interest:    [Dan.  Pr. 
see  Form  75.     The  authority  must  be  filed  in  the  Central  0£Soe,  or  District    100.]  - 
Registry,  as  the  case  may  be:  0.  XVI.  20. 

(o)  For  form  of  order  appointing  new  next  friend  in  place  of  one  deceased, 
see  Seton,  928,  Form  1,  and  in  place  of  one  living,  ibid.,  Form  2.  Where  tho. 
next  friend  of  an  infant  pit.  was  in  such  a  position  towards  the  accounting 
parties  that  he  might  be  biassed  in  their  favour,  he  was  removed:  He  Burgess, 
25  C.  D.  243.  See,  too.  Re  CorselUs,  32  W.  E.  965;  Eutohinson  v.  Norwood, 
31  C.  D.  237;  and  see  Woolf  v.  Pemherton,  6  0.  D.  19,  where  the  father  was 
substituted  for  a  self -constituted  next  friend. 
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description),  his  next  friend  for  the  purpose  of  this  application  (p) 
[or,  Take  notice  that  the  infant  plaintifi,  hy,  dc,  intends  to  apply, 
dc]  that  A.  B.,  the  next  friend  of  the  plaintiff,  may  be  removed, 
and  that  the  said  G.  H.,  or  some  other  proper  person,  may  be 
approved  as  such  next  friend  in  his  room.  And  that  the  plaintiff 
may  be  at  liberty 

If  before  judgment,  sat/t^ :  to  amend  his  writ  of  summons  [or,  the 
originating  summons  herein]  by  inserting  the  name  of  the  said 
Gr.  H.,  or  such  other  person,  as  his  next  friend  in  the  room  of  the 
said  A.  B. 

If  after  judgment,  say :  to  name  the  said  G.  H.,  or  such  other 
person,  as  his  next  friend  in  the  room  of  the  said  A.  B. 


77. 

Summons  or 
notice  to 
aabstitnte  a 
next  friend 
for  one 
desirous  to 
retire  M. 
[Dan.  Pr. 
106.] 


Forrrml  parts:  see  Form  39  or  4:4:. 
on  the  part  of  the  infant  plaintiff,  by  A.  B.  his  next  friend  [or, 
Take  notice  that  the  infant  plaintiff,  by,  dc.,  intends  to  apply, 
dc],  that  he  may  be  at  liberty 

//  before  judgment,  say :  to  amend  his  writ  of  summons,  [or,  the 
originating  summons  herein]  by  inserting  the  name  of  C.  D.,  of 
{residence  and  description),  as  his  next  friend,  in  the  room  of  the 
said  A.  B.,  who  is  desirous  to  retire. 

Or  if  after  judgment,  say:  to  name  C.  D.,  of  (residence  and 
description),  as  his  next  friend,  in  the  room  of  the  said  A.  B.,  who 
is  desirous  to  retire. 


78. 

Petition  of 
course  to 
appoint  a  new 
next  friend  in 
lieu  of  one 
deceased  («) . 
[Dan.  Pr. 
106.] 


Formal  parts :  see  Form  36 . 

The  petition  of  the  infant  plaintiff,  by  A.  B.,  of  {residence 
and  description),  his  next  friend  for  the  purpose  of  this 
application. 

Showeth  as  follows: 

If  before  judgment,  my.  1.  Your  petitioner,  by  0.  D.  his  next 
friend,  issued  a  writ  of  summons  in  this  action  against  the  defen- 


(p)  On  any  application  on  behalf  of  an  infant  which  is  not  made  by  his 
next  friend,  a  next  friend  must  be  named  for  the  purposes  of  the  application: 
Dan.  Pr.  107. 

(r)  For  form  of  order,  see  Seton,  928,  No.  2.  As  to  security  for  costs  in 
such  case,  see  Dan.  Pr.  106. 

(s)  The  consent  of  the  proposed  new  next  friend  must  be  shown.    For  form 
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dants,  who  have  eppeared  thereto  (State  the  subsequent  proceedings 
in,  and  the  present  position  of,  the  action ;  as  thus :  and  a  statement 
of  claim  has  been  delivered,  but  no  defence  has  yet  been  delivered) . 
//  afte?-  judgntent,  say :  1 .  Your  petitioner,  by  C .  D .  his  next 
friend,  issued  a  writ  of  summons  in  this  action  [or,  an  originating 
summons  herein]  against  the  defendants;  and  judgment  was  given 

[or,  order  was  made]  therein  on  the of ,  19 — ,  whereby 

certain  accounts  and  inquiries  were  directed  to  be  taken  and  made; 
but  the  Master  has  not  yet  onade  his  certificate  of  the  result  thereof 
[or  as  "may  6e]. 

2.  The  said  CD.  died  on  the ,  19 — ,  and  your  petitioner 

is  desirous  that  the  said  A.  B.  may  be  approved  as  his  next  friend, 
in  lieu  of  the  said  CD. 

Your  petitioner  therefore  prays,  that  he  may  be  at  liberty — 
//  before  judgment,  say:  to  amend  his  writ  of  summons 
[or,  the  originating  summons  herein]  by  inserting  the  name 
of  the  «aid  A .  B .  as  his  next  friend,  in  the  room'  of  C  D . 
now  deceased. 

Or  if  after  judgment,  say :  to  name  the  said  A.  B.  as  his 
next  friend,  in  the  room  of  C  D.  now  deceased. 


Formal  parts:  see  Form  39  or  44.  -   ,  79. 

on  the  part  of  the  infant  plaintiff,  by  A.  B.,  of  {residence  and  Summons  or 
■description),  his  next  friend  for  the  purpose  of  this  application  [or,  appoint  a 
Take  notice  that  the  infant  plaintiff,  by,  dc,  intends  to  apply,  dc],  °®''*  ^"^nd  m 
that  he  may  be  at  liberty  incapacitated 

//  before  judgment,  say :  to  amend  his  writ  of  summons  (1!). 
[or,  the  originating  summons  herein]  by  inserting  the  name  ^ly(  ^'^' 
of  the  said  A.  B.  as  his  next  friend,  in  the  room  of  C  D., 
who"  is  incapacitated  from  acting  [or,  who,  by  an  order,  dated 

the of ,  19 — ,  has  been  removed]. 

Or,  if  after  judgment,  say :  to  name  the  said  A.  B.  as  his 
next  friend,  in  the  room  of  C  D.  who  is  incapacitated  {dc, 
as  above). 


■of  consent,  see  Form  74;  and  the  consent  of  the  dft.'s  solicitor  must  also  be 
subscribed  if  the  petition  is  presented  after  judgment.  For  form  of  order,  see 
Seton,  928,  No.  1. 

(«)  The  application  must  be  supported  by  an  aflSdavit  of  the  oiroumstanoes. 
The  fitness  of  the  proposed  new  next  friend  is  not  required  to  be  shown:  Dan. 
Pr.  122.  The  consent  of  the  proposed  new  next  friend  must  be  shown.  For 
form  of  consent,  see  Form  74. 
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80. 

Summons  or         Formal  parts :  see  Form  39  or  44. 

notice  to 

dismiss  action  on  tho  part  of  the  defendants  [or,  Take  notice  that  the  defendants 

nexTfriend      intend  to  apply,  dc.},  that  this  action  may  be  dismissed  with  costs. 

named.  ^q  j^q  p^id  by  Mr.  CD.,  the  plaintiff's  solicitor  (m),  to  the  defen- 

dants, on  the  ground  that  no  next  friend  has  been  named  on  behalf 
of  the  plaintiff  therein,  who  is  an  infant. 


[Dan.  Pr. 
100.] 


81. 

Summons  or 
notice  by 
defendants, 
that  a  new 
next  friend 
may  be 
appointed  (.r). 
[Dan.  Pr. 
106,  107.] 


82. 

Summons  or 
notice  for 
dismissal  of, 
or  inquiry  as 
to,  a  single 
action  by  an 
infant. 
[Dan.  Pr. 
103.] 


Formal  parts :  see  Form  39  or  44. 
on  tho  part  of  the  defendants  [^or,  Take  notice  that  the  defendants 
intend  to  apply,  dc],  that  some  fit  and  proper  person  may  be 
appointed  as  the  next  friend  of  the  plaintiff,  in  the  room  of  A.  B. 
above  named,  who  has  died  [or,  become  incapable  of  acting;  or, 
been  removed]. 


Formal  parts :  see  Form  39  or  44. 
on  behalf  of  the  infant  plaintiff,  by  C.  D.,  of  (residence  and 
description),  his  next  friend  for  the  purpose  of  this  applicatioa 
[or,  Take  notice  that  the  infant  plaintiff,  by,  dc,  intends  tO' 
apply,  dc.]. 

Or,  on  behalf  of  the  defendant  E.  F., 
that  this  action  may  be  dismissed;  and  that  G.  H.,  the  next  friend 
of  the  plaintiff  therein,  may  be  ordered  to  pay  to  the  defendant  his 
costs  of  and  occasioned  by  this  action,  and  his  [or,  and  to  the 
defendant  and  the  said  CD.  their]  costs  of  this  application: 

Or  that  an  inquiry  may  be  made  whether  this  action  has  been 
properly  instituted;  and  whether  it  will  be  fit  and  proper,  and  for 
the  benefit  of  the  infant  plaintiff,  that  the  same  should  be  further 
prosecuted;  and  if  so,  whether  the  said  G.  H.  is  a  proper  person 
to  be  the  plaintiff's  next  friend;  and  if  he  is  not,  that  some  proper 
person  may  be  appointed  as  next  friend  of  the  plaintiff  to  have  the 
conduct  of  this  action  in  the  place  of  the  said  G.  H.  And  that  all 
other  proceedings  in  this  action  may  be  stayed  in  the  meantime  («/)- 


(«)  Where  an  infant  pit.  sues  as  an  adult,  leave  should  be  obtained  from 
a  Master  to  enter  a  conditional  appearance,  and  a  summons  in  this  form  should 
be  issued.  And  see  Geilinger  v.  Gibbs,  (1897)  1  Ch.  479,  where  solicitors,  having- 
improperly  joined  an  infant  as  pit.  on  the  assumption  that  he  was  of  full  age, 
were  ordered  to  pay  the  costs.  But  the  dft.  may  enter  an  unconditional  appear- 
ance, in  which  case  the  ir^gularity  may  be  waived:  Ex  p.  Brooklebank,  6 
Ch.  D.  358. 

(a:)  The  application  should  be  supported  by  an  affidavit  of  the  circumstances. 

(S)  For  form  of  order,  see  Seton,  p.  930,  So.  6.     If  the  Ot.  is  of  opiniow 
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83. 


Titles  of  both  actions;  other  formal  parts:  see  Form  30.  Motion  paper 

To  move  on  behalf  of  the  infant  plaintiff  by  C.  D.,  his  next  which  of  two 

friend  in  the  first. [or,  second]  mentioned  action,  fnflnT'^*"'' 

Or,  on  behalf  of  the  defendant,  plaintiff's 

that  an  inquiry  may  be  made  whether  both  these  actions  in  which  r;^„  pp' 

no  judgment  has  been  pronounced  arc  touching  the  same  matters;  -fo^.] 
and  if  so,  which  of  these  actions  it  will  be  most  for  the  benefit  of 
the  infant  plaintiff  to  prosecute;  and  that  in  the  meantime  all 
other  proceedings  in  these  actions  may  be  stayed. 


84. 
Titles  of  both  actions ;  other  formal  parts :  see  Form  30 .  Notice  of 

on  the  part  of  the  infant  plaintiff  by  C.  D.,  his  next  friend  in  the  J^e*'i°ke  u). 


first  [or,  second]  mentioned  action,  t?*?'  ^'^' 

Or,  on  the  part  of  the  defendant, 
(Continue  as  in  Form  83  to  the  end.) 


102.] 


85. 
Titles  of  both  actions;  other  formal  parts:  see  Form  30.  Notice  of, 

on  the  part  of  the  infant  plaintiff  by  0.  D.,  his  next  friend  in  the  ™ay  one* 
first  [or,  second]  mentioned  action,  action,  on 

Or,  on  the  part  of  the  defendant,  that  the  other 

that  all  further  proceedings  in  the  second  {or,  first]  mentioned  s^^oild  \^ 
J^  °  1  prosecutea 

action  may  be  stayed;  and  that  G.  H.,  the  next  friend  of  the  (A). 

plaintiff  therein,  may  be  ordered  to  pay  to  the  said  C.  D.,  and  also  ^o;f.]"  '^' 
to  the  defendant  E.  F.,  their  costs  of  and  occasioned  by  the  said 
second  [or,  first]  mentioned  action,  and  of  the  application  for  the 
order  dated  the day  of ,  19 —  {Order  which  directed  in- 
quiry which  of  the  two  actions  should  be  prosecuted),  and  of  the 
inquiry  thereby  directed,  and  of  and  relating  to  this  application. 


that  the  action  ought  never  to  have  been  commenced,  the  action  will  be  stayed 
and  the  next  friend  ordered  to  pay  the  costs:  Ruxley  v.  Wootton,  29  Times 
Rep.   132.  • 

(z)  This,  form  is  applicable  to  the  case  where  both  actions  are  attached  to 
the  same  Judge,  and  neither  of  them  is  in  the  paper  for  hearing. 

(«)  This  form  is  applicable  to  the  case  where  the  actions  were  instituted  in 
different  branches  of  the  Ct.,  and  an  order  has  been  obtained  for  a  transfer  of 
one  of  such  actions.    For  form  of  order,  see  Seton,  p.  930,  No.  7. 

(b)  For  form  of  order,  see  Seton,  931,  No.  8. 

D.— 1-.  4 
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86. 

Notice  of 
motion  to 
stay  infant's 
action,  after 
judgment  in 
another  action 
for  same 
purpose  {<•). 
[Dan  Pr. 
102.] 


Titles  of  both  actions;  other  fontml  parts:  see  Form  30. 
on  the  part  of  the  infant  plaintiff  by  C.  D.,  his  next  friend  in  the 
first  mentioned  action, 

Or,  on  the  part  of  the  defendant, 
that  all  further  proceedings  in  the  second  mentioned  action  may  be 
stayed;  and  that  G.  H.,  the  next  friend  of  the  plaintiff  therein, 
may  be  ordered  to  pay  to  the  said  defendant  his  costs  of  the  said 
second  mentioned  action;  and  may  also  be  ordered  to  pay  to  the 
said  CD.  and  to  the  said  defendant  their  costs  of  this  application. 


Formal  parts :  see  Form  39  or  44. 


87. 

Summons  or 

strike  out  on  the  part  of  the  plaintiffs  [_or,  Take  notice  that  the  plaintiffs 
^"L°ntffl*°*  intend  to  apply,  <f c],  that  the  name  of  the  infant  plaintiff  A.  B. 
and  make  him  may  be  struck  out  as  a  party  plaintiff  in  this  action,  and  may  be 
[Dan.  Pr         inserted  as  a  party  defendant  thereto. 

104.]' 


88. 

Motion  paper 
by  sole  plaiu- 
tME,  on  coming 
of  age,  to 
dismiss  action 
with  costs, 
before  judg- 
ment {d\. 
[Dan.  Pr. 
188.] 

89. 

Petition  of 
course  for  the 
like. 

[Dan.  Pr. 
108.] 


Formal  parts :  see  Form  30 . 

To  move  on  behalf  of  the  plaintiff,  late  an  infant  but  now  adult, 
that  this  action  may  stand  dismissed:  with  costs  to  be  paid  by  the 
plaintiff  to  C.  D.,  late  his  next  friend,  and  to  the  defendants. 


Formal. parts:  See  Form  35. 

The  petition  of  the  plaintiff,  late  an  infant,  but  now  of 
full  age. 
Showeth  as  follows: 
,  1.  Your  petitioner,  when  an  infant,  by  C.  D.  his  next  friend, 
issued  a  writ  of  summons  in  this  action  against  the  def endantsi  to 
which  they  appeared;  but  no  judgment  has  yet  been  given  in  this 
action. 

2.  Your  petitioner  has  now  attained  his  age  of  twenty-one 
years;  and  is  desirous  not  to  proceed  any  further  in  the  said 
action. 

Your  petitioner  therefore  prays,  that  this  action 
may  stand  dismissed:  with  costs  to  be  paid  by  him 
to  the  said  C .  D .,  and  to  the  defendants . 

(c)  For  form  of  order,  see  Seton,  931,  No.  9. 
-  id)  For  forms  of  order,  see  Sicknell  v.  BicknellyU-  R.  30  April,  1863,  Reg. 
r/ib.  A.  1017;  Seton,  931,  No.  10;  Sanger  v.  Sanger,  M.  R.  19  June,  1868,  Reg. 
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Formal  parts:  see  Form  39.  j  i  \  Summons  to 

on  behalf  of  the  plaintiff,  late  an  infant,  but  now  of  full  age,  thai  oeedings  after 
on  payment  by  him  to  C.  D.,  late  his  next  friend,  and  to  the  li^t^^^^f '  '"^ 
defendants,  of  their  costs  of  this  action,  all  further  proceedings  [Dan.  Pr. 
therein  mav  be  stayed.  -' 


91. 
Formal  parts:  see  Form  39.  ^"'""u-^t^ 

on  behalf  of  the  plaintiff  A.  B.,  late  an  infant,  but  now  of  full,  on  coming  of' 
age,  that  his  name  may  be  omitted  in  all  future  proceedings  in  *^t'ji^„ame 

this  action,  as  a  party  co-plaintiff  therein.  as  plaintiff  («). 

[Dan.  Pr. 
108.] 


(2.)  Defendants  (f) . 

92. 

Formal  parts :  see  Form  39 .  Summons  f or 

on  the  part  of  the  plaintiff  that  service  of  the  writ  ot  summons  in  ^®*^^  *°     ^ 
.,,,..  .  .,  PI       serve  infant 

this  action  by  delivering  a  copy  thereof,  together  with  a  copy  of  the  defendant 

order  to  be  made  hereon,  to  the  defendant  A.  B.,  who  is  an  infant  ?]Dan?Pr.  • 

of  the  age  of  — —  years,  may  be  deemed  good  service  thereof  on  no.] 

him. 


93. 

Fornwil  parts :  see  Form  8 .  Affidavit  in 

1 .  State  ground?  for  service  on  infant  personally ;  as  thus :  The  ^SPP°'*; 
said  defendant  A.  B.  is  of  the  age  of  twenty  years  or  thereabouts,  iio.] 
and  is  clerk  to  Messrs.  E.  and  F.,  of  No.  205,  Cornhill,  in  the 

city  of.  London,  solicitors.    He  has  no  father  or  guardian. 

2.  (Shotv  means  of  knowledge.) 


Lib.  13.  1574.  The  orders  in  the  oases  cited  also  directed,  on  the  application  of 
counsel  for  the  remaining  pits.,  that  the  name  -of  the  applicant  be  inserted 
as  a  dft.  in  all  future  proceedings  in  the  cause. 

•(e)  See  preceding  note. 

(/)  For  statement  of  the  provisions  of  E..  S.  C,  1883,  with  respect  to  infant 
dfte.,  see  headnote,  p.  44. 

(ff")  Service  on  an  infant  is  ordinarily  effected  by  service  on  his  father  or 
guardian,  or  if  none,  on  the  person  with  whom  the  infant  resides,  or  under 
whose  care  he  is;  but  the  Ct.  or  Judge  may  order  that  service  made  or  to  bo 
made  on  the  infant  shall  be  deemed  good  service:  O.  IX.  4.  For  forms  of 
orders,  on  summons,  for  leave  to  serve,  and  adopting  service,  on  inlant  dft.. 
Bee  Seton,  p.  8,  Nos.  10,  11. 

4(2) 
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94. 

Summons  phat  /  Formal  parts :  see  Form  39 . 

on  an  infant  on  the  part  of  the  plaintiff  that  service  of  the  writ  of  summons  in 

be  deemed  ^j^   action,  which  has  been  efiected  by  serving  the  same  upon  the 

good  service  '                                                                                      i           i 

(*)■  infant  defendant  A.  B.  personally,  may  be  deemed  good  service 

no".]'    ''  thereof  on  the  said  defendant  A.  B. 


96. 

Affidavit  in  (^Thc  affdcmt  should  prove  the  service  of  the  lurit  on  the  infant 

siippor .  defendant  (see  Form  426) ;    and  should  show  the  grounds  for 

adopting  such  mode  of  service. (see  Form  9S).) 


96. 

Affidavit  for        Formal  parts:  see  Form  8. 

entry  of  '^  »  ii 

appearance  by       I, ,  of ,  make  oath  and  say  as  follows: 

^an^Pr!'''         1-  A.  B.,  of ,  tile  solicitor  for  the  infant  defendant  CD., 

Ill-]  is  a  fit  and  proper  person  to  act  as  guardian  ad  litem  of  the  above- 

named  infant  defendant  CD.,  and  has  no  interest  in  the  matters 
in  question  in  this  action  \_or,  matter]  adverse  to  that  of  the  said 
.  infant;  and  the  consent  of  the  said  A.  B.  to  act  as  suck. guardian 
is  hereto  annexed. 


97. 

^"o^erform       Formal  parts:  see  Form  8, 

for  like  pur.         I, ,  of ,  the  solicitor  for  CD.  {the  infant)  make>oath 

P°'^W-  and  say  as  foUows: 

1 .  1  am  informed  and  verily  believe  that  A.  B.,  of ,  is  a  fit 

and  proper  person  to  act  as  guardian  of  the  above-named  infant 
defendant,  and  the  consent  of  the  said  A.  B.  to  act  as  such 
guardian  is  hereto  annexed. 

2 .  The  said  A .  B .  has  no  interest  in  the  matters  in  question  in 
this  action  [or,  matter]  adverse  to  that  of  the  said  infant. 

(Ji)  0.  IX.  4.    For  form  of  order,  see  Seton,  p.  8,  No.  11. 

(i)  An  infant  must  enter  an  appearance  to  a  writ  of  summons,  or  appear  on 
the  hearing  of  a  petition,  motion,  or  summons  which  has  been  served  on  him 
(except  where  the  appoiiitment  of  a  special  guardian  is  required),  by  his 
guardian  ad  litem.  No  order  for  the  appointment  of  such  guardian  is  neces- 
saiy,  but  the  solicitor  applying  to  enter  such  appearance  must  make  and  file 
an  fifftdavit  in  the  form  given  in  Appendix  A.,  Pt.  2,  Form  8,  with  such 
variations  as  circumstances  may  require:  0.  XVI.  18,  19.  The  form  in  the 
text  is  that  so  given.  It  must  be  made  by  the  solicitor:  Doering  v.  Doering, 
Stirling,  J.,  at  Chambers,  27  June,  1889. 

(A)  This  form  is  accepted  where  a  positive  oath  as  to  fitness  oannot  reBgon.r 
ably  be  insisted  upon. 
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{Title- and  reference  to  the  record.)  98. 

I,  G.   H.,  of   {residence  and  description),  consent  to  act  as  ^g°"u®arfi°„°* 
guardian  ad  litem  of  E.  F.,  an  infant,  a  defendant  in  this  action,  ad  utmn  of 

Or,  of  E.  F.,  an  infant,  who  has  been  served  with  notice  of  fendantf?). 

the  judgment  dated  the day  of ,  19 — ,  in  this  action.  [Dan.  Pr. 

Or,  of  E.  F.,  an  infant,  who  has  been  served  with  the  petition 

presented  by — or,  notice  of  motion  served  on  behalf  of — or, 

summons  taken  out  on  behalf  of — A.  B.'in  this  action  [_or, 

matter]. 
And  I  authorise  Mr.  X.  Y.,  of  {place  of  business),  to  defend  this 
action 

Or,  to  enter  an  appearance  in  this  action,  and  attend  the 

proceedings  under  the /aid  judgment 

Or,  to  appear  on  the  hearing  of  the  said  petition — or,  motion 

— or,  summons 
on  behalf  of  the  said  E   F.,  by  me  as  such  guardian. 

Dated  the day  of ,  19 — . 

{Signature  of  guardian) . 


99. 

Formal  parts :  see  Form  39 .  Summons  by 

on  the  part  of  the  plaintiff  that  Mr.  W.  H.  W.,  the  official  solicitor  ^gSaf  ""^ 

may  he 
assigned  an 
(Z)  The  consent  must  be  annexed  to  the  affidavit,  see  R.  S.  C,  App.  A.,   infant  defen- 
Pt.  II.,  Form  8.     As  to  the  powers  and  duties  of  a  guardian  fid  litem,  see  ^"*  W- 
Dan.  Pr.  127,  128;  Morgan,  326,  note  (>») ;  Simpson  on  Infants,  398;  Enoyol.    t^**"-  ^'^■ 
Laws  of  Eng.,  tit.  "  Guardian  ad  litem." 

(m)  Where  no  appearance  has  been  entered  to  a  writ  of  summons  for  a  dft. 
who  is  an  infant,  or  a  person  of  unsound  mind  not  so  found  by  inquisition, 
the  pit.  must  before  further  proceeding  with  the  action  against  the  dft.  apply 
to  the  ■Ot.  or  a  Judge  for  an  order  that  some  proper  person  be  assigned  guardian 
of  such  dft.,  by  whom  he  may  appear  and  defend  the  action.  But  no  such 
order  is  to  be  made  unless  it  appears  on  the  hearing  of  the  application  that 
the  writ  of  summons  waa  duly  served,  and  that  notice  of  such  application  was, 
after  the  expiration  of  the  time  allowed  for  appearance,  and  at  least  six  clear 
days  before  the  day  in  such  notice  named  for  hearing  the  application,  served 
upon  or  left  at  the  dwelling-house  of  the  person  vrith  whom  or  undpr  whose 
care  such  dft.  was  at  the  time  of  serving  such  writ  of  summons,  and  also  (in 
the  case  of  such  dft.  being  an  infant  not  residing  with  or  under  the  care  of 
his  father  or  guardian)  served  upon  or  left  at  the  dwelling-house  of  the  father 
or  guardian,  if  any,  of  such  infant,  unless  the  Ot.  or  Jndge  at  the  time  of 
hearing  such  application  shall  dispense  with  such  last-mentioned  service:  0. 
XIII.  1.  The  rule  is  now  imperative;  under  R.  S.  C.  187S,  it  was  permissive 
only:  Taylor  v.  Pede,  29  W.  R.  627;  Leaver  v.  Torres,  43  Sol.  J.  778.  For 
form  of  order,  see  Seton,  p.  929,  No.  i.  The  rule  applies  to  a  case  inhere 
proceedings  are  commenced  by  originating  summons:  lie  Pepper,  Pepper  v. 
Pepper,  32  W.  R.  765.  For  cases  in  which  service  on  the  father  or  guardian 
has  been  dispensed  with,  see  Dan.  Pr.  112;  Morgan,  327,  n.  (in);  Seton,  935,936. 
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\'^  of  the  Supreme  Court,  or  some  other  proper  person  («)>  may  be 

\^  \     assigned  the  guardian  of  the  defendant  A.  B.,  an  infant,  by  whom 

he  may  appear  and  defend  this  action  [or,  by  whom  he  may  defend 

this  action]. 


100. 

Affidavit  in         Formal  parts :  see  Foxm  8 . 
[ikn^^Pr.  1-  (Prove  service  of  the  writ  of  summons  (o).) 

^"■]  2.  The  said  defendant  A.  B.  is  an  infant  under  the  age  of 

twenty-one  years. 

3,  On  the day  of ,  19 — ,  I  served  C.  D.,  of  {residence 

cmd  description),  who  is  the  person  with  whom  or  under  whose  care 
the  said  defendant  A.  B.  was,  at  the  time  of  serving  the  writ  of 
summons  in  this  action  in  manner  aforesaid, 

If  C.  D.  is  the  father  or  guardian  of  the  infant,  add:  who 
is  the  father  [or,  guardian]  of  the  said  A.  B., 

7/  C .  D .  is  not  the  father  or  gimrdian,  add :  and  on  the 

day  of ,  19 — ,  I  also  served  E.  F.,of  (residence  and  descrip- 
tion), who  is  the  father  [or,  guardian]  of  the  said  A.  B..(/?), 
with  a  notice  in  writing  intituled  in  this  action  and  purporting 
that  (Here  recite  the  notice)  by  (Here  describe  the  mode  of  ser- 
vice (q),  as:) 

delivering  a  true  copy  of  the  said  notice  to,  and  leaving  the 
same  with,  the  said  CD.  personally  at  (State  where);  or, 
leaving  a  true  copy  of  the  said  notice  at  (State  where)  the 
dwelling-house  of  the  siaid  C .  D .,  with  a  servant  [or  as  may  be]. 
of  the  said  CD.; 

If  CD.  is  not  the  faiher  or  gimrdian,  and  the  father  or 
guardian  has  been  served,  add :  and  by  delivering  another  true 
copy  of  the  said  notice  to,  and  leaving  the  same  with,  the  said 
E.  F.  personally  at  (State  where);  or, 

and  by  leaving  another  true  copy  of  the  said  notice  at  (State 
where),  the  dwelling-house  of  the  said  E.  F.,  with  a  servant 
[or  as  'may  be}  of  the  said  E.  F. 
4.  (Show  m.eans  of  knowledge.) 


(«)  As  to  the  costs  of  the  official  solicitor,  where  he  is  appointed,  see  0.  LXV.' 
13;  Dan.  Pr.  112,  n.  (m). 

(o)  For  form  of  affidavit  of  service  of  writ,  see  Form  426. 

(p)  If  the  father  or  guardian  is  not  served  the  reason  should  be  stated  in 
the  affidavit. 

(q)  As  to  service  of  notice  of  the  application,  see  O.  XIII.  1;  note  (w)  to 
Form  99. 


S.  5.]  INFANTS. 

{Title  and  reference  to  the  record.)  ■    101. 

I,  A.  B.,  of  {residence  and  description),  consent  to  be  appointed,  „ew*^ardiai» 
and  to  act  in  the  place  of  L.  M.,  as  ffuardian  ad  litem  of  C.  D;,  «£«*«» to aot. 
an  intant,  a  deiendant  m  this  action.  112.] 

Or,  of  C.  D.,  an  infant,  who  is  attending  the  proceedings 
under  the  judgment  in  this  action. 

Or,  of  C.  D.,  an  infant,  who  has  been  served  with  the 

petition  presented  by — or,  notice  of  motion  served  on  behalf 

of — ,  or,  summons  taken  out  by — E.  F.,  in  this  action  [or, 

matter;  or  as  may  be}. 

And  I  authorise  Mr.  G.  H.,  of  {place  of  business),  to  defend 

this  action 

Or,  to  attend  the  said  jjroceedings 

Or,  to  appear  upon  the  said  petition  [or,  motion — or,  summons 
—or  as  may  be] 
on  behalf  of  the  said  C.  D.,  by  me  as  such  guardian. 
Dated day  of ,  19 — . 


102. 

Formal  parts :  see  Form  -J-j  .  Petition  of 

The  petition  of  the  defendant  A.  B.,  an  infant,  by  C.  D.,  defendant, for- 
of  {residence  and  de-srription),  his  next  friend.  a  gn&rdian  to 

Showeth  as  follows:  him,^^^ku 

1 .  The  plaintiff  issued  a  writ  of  summons  in  this  action  against  °*  ""^  , , , 

■  •  1  11  1       /-I     TT  •  •  T         deceased  (»•). 

your  petitioner:  who  appeared  thereto  by  tx.  H.  as  his  guardian  [Dan.  Pr. 

ad  litem.  "^J 

2.  The  said  G.  H.  died  on  the day  of ,  19—. 

3.  The  said  CD.  has  no  interest  in  the  subject-matter  of  this 
action  adverse  to  your  petitioner,  and  is  a  proper  person  to  be 
assigned  his  guardian  ad  litem. 

Your  petitioner  therefore  prays,  that  the  said  0.  D . 
may  be  assigned  his  guardian,  by  whom  he  may  de- 
fend this  action,  in  the  room  of  the  said  G.  H. 


103. 

Formal  parts:  see  Form  8.  Affidayitm 

1.  G.  H.,  the  guardian  ad  litem  of  the  defendant  A.  B.  in  this  support  of 

action,  died  on  the  of  ,  19 — ,  and  no  person  has  since  [Dam.  Pr. 

been  assigned  such  guardian.  '^^"J 

(»•)  Though  no  order  is  required  to  appoint  an  original  guardian  ad  litem 
(see  note  (i)  to  Form  96),  it  seems  that  an  order  is  still  necessary  if  a  guardian 
ad  litem  dies  pending  the  action. 


56 


PROCEEDINGS  BY  AND  AGAINST  PAKTXCULAK  l^ERSONS.    [Ch.  III. 


■t- 


The  said  A.  B.  is  still  under  the  .age  of  twenty -one  years. 

3 .  I  know  and  am  well  acquainted  with  C .  D .,  of  {residence  and 
description),  the  person  proposed  to  be  assigned  the  guardian  of 
the  said  A.  B.,  by  whom  he  may  defend  this  action. 

4.  The  said  C.  D.  is  (State  degree  of  relationship  to,  or  con- 
nection with  the  jamily  of,  the  infant ;  as  thus :  the  maternal  uncle 
of  the  said  A.  B.),  and  has  no  interest  in  the  matters  in  question 
in  this  action  adverse  to  the  interest  therein  of  the  said  A.  B.; 
and  in  my  judgment  and  belief  the  said  C.  D.  is  a  fit  and  proper 
person  to  be  assigned  such  guardian  as  aforesaid. 

5.  (Show  means  of  Imowledge.) 


104. 

Summons  or 
notice  for 
removal  of  a 
guardian  and 
appointment 
of  another  (s) . 
[Dan.  Pr. 
112.] 


Formal  parts :  see  Form  39  or  44. 
on  the  part  of  the  defendant,  A.  B.,  an  infant,  by  C.  D.,  of 
(residence  and  description),  his  next  friend  for  the  purpose  of  this 
application  [or,  Take  notice  that  the  defendant,  A.  B.,  an  infant, 
by,  &c.,  intends  to  apply,  &c.J,  that  E.  F.,  the  guardian  ad  litem 
of  the  said  A.  B.  (//  assigned  by  order  as  in  Form  102,  say- 
assigned  by  order  dated  the day  of  ,  19 — ),  may  be 

removed.    And  that  the  said  C.  D.,  or  some  other  proper  person, 
may  be  assigned  such  guardian,  in  the  room  of  the  said  E.  F. 


105. 

S'rtecipe  for 
tubpcena  for 
anfamt 

defendant,  on 
coming  of 
^age,  to  show 
cause  against 
judgment  (<). 
[Dan.  Pi-. 
115.J 


19—.      B.   No. 

In  the  High  Court  of  Justice, 
Chancery  Division. 
B.   ]  -Seal  a  subpoena  directed  to  C.  D.,  to  show  cause  against 

V.    \   the  judgment  of  this  Court,  -dated  the day  of , 

D.   )   19—. 

Returnable ■  day  of ,  19 — ■. 

•  Tested  — -  day  of ,  19—. 

X.  Y.,  of  (place  of  business),  agent  for 
T.  Z.,  of  (place  of  business),  plaintiff's  solicitor. 
Or,  A.  B.,  of  (address),  plaintiff  in  person. 


(s)  The  application  should  be  supported  by  an  afBdavit  of  the  circumstances, 
and  of  the  fitness  of  the  proposed  new  guardian.  For  form  of  consent  by  the 
proposed  new  guardian  to  act",  see  Form  101. 

(t)  For  the  grounds  on  which,  and  how,  a  judgment  may  be  impea,ohed  by 
an  infant  dft.  on  coming  of  age,  and  the  practice  as  to  giving  him  a  day  to 
show  cause,  see  Dan.  Pr.  113,  116;  Seton,  939—941;  Simpson  on  Infants,  408, 


5.  j.J  INFANTS.  ^'^ 


(Title  UTid  rsference  to  the  record.)  106. 

George  the  Fifth,  by  the  Grace  of  God,  of  the  United  Kingdom  Writ  of  ^^^^ 
of  Great  Britain  and  Ireland,  and  of  the  British  Dominions  beyond  [Dan.  Pr. 
the  Seas,  King,  Defender  of  the  Faith. 

To  (Insert  name  of  defendant  lately  an  infant),  greeting: 

We  command  you  that  within days  (x)  after  the  service  of 

this  writ  on  you,  exclusive  of  the  day  of  such  service,  you  do  show 
wato  our  High  Court  of  Justice,  Chancery  Division,  good  cause 

why  the  judgment  in  this  action,  dated  the day  of ,  19 — , 

-should  not  be  binding  upon  you.    In  default  whereof  such  judg- 
ment will  stand,  and  be  absolute  against  you. 

Witness, ,  Lord  High  Chancellor  of  Great  Britain,  the 

day  of  ,  in  the  year  of  our  Lord  one  thousand  pine. 

hundred  and . 

Appearance  is  to  be  entered  at  the  Central  Office,  Royal  Courts 
•of  Justice,  London. 


107. 

Indorsement 


(Follow  Form  5  or  6.)  1^^°^^^' 


108. 

Formal  parts:  see  Form  39.  Summons  tor 

On  behalf  of  the  plaintiff,  that  service  of  a  suhpeena,  directed  service  of  the 
to  the  defendant  C.  D.,  to  show  cause  why  the  judgment,  dated  «M*i'««»(2')- 

the ,  19 — ,  should  not  be  binding  upon  him,  upon  (State  mode  115.] 

■of  sermce  proposed ;  as  thus : 

A.  B.  and  D.  E.,  members  of  the  firm  of  B.  and  B.,  of  No.  18, 
New  Square,  Lincoln's  Inn,  or  one  of  thenj), 
may  be  deemed  good  service  on  the  defendant  CD. 


409.  For  oases  in  which  a  day  to  show  cause  has  been  inserted  in  orders,  see 
6frai/  V.  Sell,  30  W.  R.  606;  Mellor  v.  Porter,  25  C.  D.  158.  For  form  of 
order,  see  Seton,  936,  No.  1.  Notwithstanding  the  Trustee  Act,  1850,  a  day 
to  show  cause  is  still  given  in  the  case  of  a  foreclosure  absolute;  but  see 
Yomige  v.  Cocker,  32  W.  E.  359,  contra. 

(«)  This  form  of  subposna  is  given  in  Cons.  Ord.  Appendix,  Sched.  (E.), 
No.  6.  No  form  is  given  in  R.  S.  C.  1883.  But  it  is  presumed  that  the  former 
practice  still  remains  in  force:  0.  LXXII.  2.  The  subpoena  is  issued,  as  of 
-course,  at  the  Writ  Department  of  the  Central  Office,  and  must  be  served 
j)ersonalIy. 

(»)  Eight  is  the  usflal  number  inserted. 

{y)  For  form  of  affidavit  in  support,  see  Form  982.  A  copy  of  the  order 
ior  substituted  service  must  be  served  with  the  subpoena. 
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109. 

Motion  paper 
to  make 
judgment 
absolute  {z) . 
[Dan.  Pr. 
116.] 


Formal  parts :  sec  Form  30 . 

To  move  on  behalf  of  the  plaintiff,  that  the  judgment,  dated  the 
,  19 — ,  may  be  made  absolute  against  the  defendant  CD. 

The  judgment,  affidavit  in  support,  and  certificate  of  no  cause 
to  the  contrary  having  been  shown,  accompany. 


110. 

Affidavit  in 
support. 
[Dan.  Pr. 
116.] 


Wormal  parts :  see  Form  8 . 

1 .  Show  that  defendant  is  of  age ;  as  thus :  CD.,  the  defendant 

lor,  one  of  the  defendants]  in  this  action,  was  born  on  the day 

of ,  1 9 — ,  and  is  the  same  person  as  C ,  the  son  of  E .  D . ,  and  F . 

his  wife,  named  in  the  certificate  of  birth  marked  A,  now  produced 
and  shown  to  me  (a),  as  I  know  from  (Shoio  means  of  Icnotdedge). 

2.  Prove  service (b)  of  the  subpoena  to  shoiv  cause;  as  thus:. 

On  the day  of ,  19 — ,  I  served  the  defendant  CD.  with 

a  subpoena,  dated  the day  of ,  19 — ,  issuing  out  of,  and 

under  a  seal  of  the  Central  Office  of  this  honourable  Court,  ,by 
delivering  a  true  copy  of  the  said  subpoena,  and  of  the  indorsement 
thereon,  to,  and  leaving  the  same  with, 

If  service  personal,  say :  the  said  defendant  C  D.,  at  {State 

where),  in  the  county  of . 

If  service  not  personal,  say :  the  wife  [or,  son;  or,  servant]  of 
tho  said  defendant  C  D.,  at  the  dwelling-house  or  usual  place- 
of  abode  of  the  said  defendant  CD.,  situate  at  (State  ivhere)^ 

in  the  county  of . 

In  case  of  substituted  service,  say  :  G.  H.,  the  person  named 
in  the  order  hereinafter  mentioned,  at  (State  luhere),  in  the 
county  of ; 

And  I,  at  the  time  of  such  service,  produced  and  showed  unto  the- 
said  defendant  CD. 

Or,  unto  the  said  wife  [or,  son;  m;  servant]  of  the  said 
defendant  CD., 

Or,  unto  the  said  G.  H., 
the  said  original  subpoena,  so  under  seal  as  aforesaid. 

3.  In  cases  of  substituted  service,  say :  The  said  G.  H.  is  the- 

(z)  For  form  of  order  absolute,  see  Seton,  936,  No.  2. 

(o)  Exhibit  the  certificate.      For    form    of    memorandum  of    exhibit,  see- 
Form  27. 

(6)  As  to  mode  of  service,  see  Dan.  Pr.  115. 


S.  6.]  LUNATICS,  KTC. 

person  of  that  name  mentioned  in  the  order  made  in  this  action, 

dated  the day  of ,  19 — ,  whereby  it  was  ordered  that 

{Set  out  directions  as  to  substituted  service) ;  and  at  the  time  of  the 
aforesaid  service  of  the  said. subpoena,  I  also  served  the  said  Gr.  H. 
with  the  said  order,  by  delivering  to,  and  leaving  with  him,  a  true 
copy  of  the  said  order,  and  I  at  the  said  time  produced  and  showed 
to  him  such  original  order,  duly  passed  and  entered  (c) . 

4.  By  the  said  subpoena  the  said  CD.  was  commanded  that 
{Recite  the  subpoena  doirn  to  and  be  absolute;  and  add:  against 
the  said  C.  D.). 
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Section  VI. — Lunatics  and  Persons  of  Unsound  Mind. 

[Dan.  Pr.,  pp.  117—123.] 
Ltmatios,  fo. — Siimmary  of  Material  Provisions  of  R.  8.  C.  1883. 

Obder. 


A.  Plaintiffs. — Actions  by,  how  instituted  XVI.  17. 

Consent  of  next  friend  „    20. 

B.  Defendants. ^Seiyie&  (1)  of  writ  of  summons  IX.  6. 

(2)  of  notice  of  judgment XVI.  44. 

Defence  by  committee  or  guardian  ad  litem  „    17. 

Appearance  on  being  served  with  notice  of  judgment. „    41. 

Proceedings  in  default  of  appearance  XIII.  1. 

Application  to  discharge  order  to  carry  on  proceedings— 

(1.)  Where  defendant  has  a  guardian  ad  litem , XVII.  6. 

(2.)  Where  he  has  nonsuch  guardian „      7. 

Costs  of  official  solicitor  if  appointed  guardian  ad  litem LXV.  13. 

0.  In  General. 

Consent  to  procedure  on  behalf  of  lunatic,  &;c XVI.  21. 

Admissions  of  allegations  of  facts  in  pleadings  XIX.  13. 

Proceedings  where  person  of  unsound  mind  is  party  to  a 

special  case  '.'. XXXIV.  4,  5. 


(1.)  Plaintiffs  {d). 

111. 
8ee  the  following  forms,  which  cam  be  readily  adapted  to  the  Next  friend 
cases  of  lunatics  or  persons  of  unsound  mind,  by  substituting  the  persOT^of"  °^ 

unsound 

(o)  See  note  (y)  to  Form  108.  TDan'.  Pr 

(fi)  Where  lunatics  and  persons  of  unsound  mind  not  so  found  by  inquisition    117.] 
might  respectively  before  the  passing  of  the  Judicature  Act,  1873,  have  sued 
as  pits,  in  any  action  or'  suit,  they  may  sue  as  pits,  in  any  action  by  their 
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words  "  lunatic  "  or  "  person  of  unsound  mind  not  so  found,"  as  the 
case  may  be,  for  "  infant." 

No.  OP  POBM. 


Authority  of  next  friend  to  us©  his  name  («)  .' 73 

Authority  of  new  next  friend  to  use  hia  name  and  to  continue  pro- 
ceeding©.  '. 74 

Certiftoate  of  solicitor  of  no  adverse  interest  of  next  friend 75 

Summons  or  notice  for  removal  of  a  next  friend  and  approval 

of  another 76 

Summons  or  notice  to  substitute  a  next  friend  for  one  desirous 

to  retire  77 

Petition  of  course  to  appoint  new  next-  friend  in  lieu  of  one  deceased  78 

Summons  or  notice  to  appoint  new  next  friend  in  lieu  of  one 

incapacitated  or  i-emoved  79 

Summons  or  notice  by  defendant  that  a  new  next  friend  may  be 

appointed. 81 


114. 

Petition  of 
course  to 
appoint  new 
next  friend  of 
lunatic  in 
lieu  of  one 
deceased  (g) . 


Formal  parts :  see  Form  35 . 

The  petition  of  the  plaintiff  X.  Y.,  a  person  of  unsound 
mind  so  found  hy  A.  B.,  of  (residence  and  description), 
his  next  friend  for  the  purpose  of  this  application. 

Showeth  as  follows: 

1 .  Your  petitioner  has,  by  proceedings  in  lunacy,  been  found  to 
be  a  person  of  unsound  mind,  and  the  defendant  E.  F.  has  beau 
appointed,  and  now  is,  the  committee  of -your  petitioner's  estate. 

2.  The  said  E.  F.  has  an  interest  in  the  matters  in  question  in 
this  action  adverse  to  the  interest  therein  of  your  petitioner. 

committee  ot  next  friend  according  to  the  practice  of  the  C.  D.;  .0.  XVI.  17. 
For  description  of  pit.  in  the  writ  of  summons,  see  Forms  207,  208.  As 
to  mode  of  procedure  by  committee  or  next  friend,  see  Dan.  Pr.  117  et  seq.; 
Jones  V.  Lloyd,  18  Bq.  265;  FamMm  v.  Milward,  (1895)  2  Ch.  730;  Water- 
house  V.  Worsnop,  59  L.  T.  140.  Where  a  lunatic  becomes  of  sound  mind 
pending  action,  see  Mt/th  v.  Green,  W.  N.  (1876)  214;  and  of.  Seall  v.  Smith, 
9  Ch.  85,  and  Eowell  v.  Lewis,  40  W.  R.  88.  And  where  there  is  a  doubt 
or  dispute  as  to  unsoundness  of  mind,  see  Sowell  v.  Lewis,  supra,  and  Porter 
v.  Porter,  37  C.  D.  420. 

(e)  .The  next  friend's  authority  to  use  his  name  must  be  attested  by  a 
solicitor  (who  may  be  the  solicitor  authorised),  and  he  must  oertifjr  that  the 
next  friend  has  no  adverse  interest:  see  Form  76.  The  authority  must  be 
filed  in  the  Central  Office,  or  District  Registry,  as  the  case  may  be:  0.  XVI.  20. 

(S')  For  form  of  consent  of  proposed  new  next  friend  to  act,  see  Form  74. 
For  certificate  of  solicitor  of  no  adverse  interest  of  next  friend,  see  Form  75. 
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3.  Your  petitioner,  by  C.  D.,  his  next  friend,  issued  a  writ  of 
summons  in  this  action  (^Continue  as  in  Form  78,  to  the  end). 


115. 

Formal  parts:  see  Form  35.  The  like  in 

The  petition  of  the  plaintiff,  a  person  of  unsound  mind  orun°ound°" 
not  so  found,  by  A.  B.,  of  (residenoe  and  description),  niiiid(,^). 
his  next  friend  for  the  purpose  of  this  application. 

Showeth  as  follows: 

1 .  Your  petitioner  (Continue  as  in  Form  78,  to  the  end). 


116. 

Formal  parts :  see  Form  39  or  44.  Summons  or 

on  the  part  of  the  defendant  [or,  Take  notice  that  the  defendants  proceedings 
intend  to  apply,  dc],  that  all  proceediners  in  this  action  in  which  "^'*®''®  ^"''^*''' 

^^  ./ '     ^     jj  r  o  ^  ...      or  person  of 

■  the  plaintiff,  who  is  a  person  of  unsound  mind  so  found  by  inquisi-  unsound  mind 
tion,  sues  neither  by  the  committee  of  his  estate  nor  [or,  not  so  bToo°mmittee 
found  by  inquisition  does  not  sue]  by  a  next  friend,  may  be  stayed,  "™'  ^J  i^ext 

iricnd 

until  a  next  friend  be  named  for  the  said  plaintiff. 


117. 

Formal  parts:  see  Form.  32.  Notice  of 

on  the  part  of  A.  B.',  the  above-named  plaintiff,  plaintiff, 

1.  That  this  action  may  be  dismissed  with  costs:   the  same  toberf  ^^ 
having  been  commenced  without  the  authority  of  the  plaintiff,  who  ""soind 

is  falsely  alleged  in  the  writ  of  summons  therein  to  be  a  person  of  action  may  b© 

unsound  mind.  ^  dismissed 

"Witn  costs  '?). 

2.  That  the  defendant's  costs  of  this  action,  including  the  costs  [^*°-  ^'■• 
of  this  application,  may  be  taxed  as  between  party  and  party:  and 

that  the  above-named  G.  H.  may  be  ordered  to  pay  such  costs  to 
the  defendants. 

3.  That  the  costs  of  the  said  A.  B.  of  this  application  may  be 
taxed  as  between  sblicitoi'  and  client;  and  that  the  said  G.  H.  may 
be  ordered  to  pay  such  costs  to  the  said  A.  B. 


(/»)  See  note  (g),  preceding  page. 

(«■)  See  Palmer  v.  WaUihy^  3  Ch.  732,  where  an  order  was  made  in  the  form 
of  this  application. 
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118. 

Summons  for 
special  service 
on  defendant, 
who  is  a 
lunatic  or 
of  unsound 
mind(Q. 
[Dan.  Pr. 
121.] 


(2.)  Defendants  (k) . 

Formal  parts :  see  Form  39 . 
on  the  part  of  the  plaintiff,  that  service  of  the  writ  of  summons  in 
this  action  on  (name,  residence,  and  description  of  person  whom  ii 
is  proposed  to  serve),  may  be  deemed  good  service  thereof  on  the 
defendant  A.  B.  wlio  is  a  lunatic  or  person  of  unsound  mind  not 
so  found  by  inquisition. 


119. 

Affidavit  in 
support  where 
defe^aut  is  a 
lunatic. 
[Dan.  Pr. 
121.]    '  . 


Formal  parts :  see  Form  8 . 

1.  The  above-named  defendant  A.  B.  has  by  proceedings  in 
lunacy  been  found  to  be  a  person  of  unsound  mind. 

2.  (State  special  grounds  for  not  seriing  the  committee  of  the 
estate  of  the  lunatic ;  also  the  reasons  for  adopting  the  mode  of 
service  mentioned  in  the  summons.) 

'  3.  (Shotv  m,eans  of  knoujiedge.) 


Formal  parts :  see  Form  8 . 

1.  The  above-named  defendant  A. 


B.  is  a  person  of  unsound 


120. 

The  like 
where  defen- 
dant is  a  per- 
son of  unsound  mind  not  so  found  by  inquisition. 

found!^  2.  (State  special  grounds  for  not  settrngthe  person  with  whom 

[Dan.  Pr.        ^^^^^  defendant  resides,  or. under  whose  care  he  or  she  is;  also  tM 

reasons  for  adopting   the  mode   of  ser^-ce   mentioned  in  the 

summons.) 


121. 

Guardiaui 
litem  of 
lunatic  or 
person  of 
unsound 
mind. 


ad        See  the  following  forms,  which  can  he  readily  adapted  to  the 
cases  of  lunatics  and  persons  of  unsound  mind,  hy  substituting  the 

(Jc)  For  summary  of  material  provisions  of  B.  S.  C.  1883,  in  case  of  dfts. 
being  lunatic  or  of  unsound  mind,  see  headnote,  p.  69. 

Where  a  lunatic,  or  a  person  of  unsound  mind  not  so  found  by  inquisitioB> 
would  respectively  befor? -the  passing  of  the  J.  A.  1873,  have  been  liable  to 
be  sued  as  df t.  in  any  action  or  suit,  he  may  defend  any  action  by  his  com- 
mittee or  guardian  appointed  for  that  purpose  according  to  the  practice  of 
the  Chancery  Division:  0.  XVI.  17. 

(J)  When  a  lunatic,  or  a  person  of  unsound  mind  not  so  found  by  inquisi- 
tion, is  a  dft.  to  an  action,  service  on  tlie  committee  of  the  lunatic,  or  on 
the  person  with  whom  the  person  of  unsound  mind  resides  or  under  whose  care 
he  is,  will,  unless  the  Ct.  or  Judge  otherwise  orders,  be  deemed*  good  service 
on  the  dft.:  O.  IX.  6. 


S.  6.J  LUNATICS,  ETC. 

words  "lunatic"  or  "person  of  unsound  toind  not  so  found,"  as 

the  case  may  he,  for  "  infant." 

No.  OP  Poem. 


«3 


Affidavit  of  fitness  of  guardian  ad  litem 96,97 

Consent  to  act  as  guardian  ad  litem 98  . 

Consent  of  new  guardian  ad  Ktemto  act 101 

Petition  of  course  for  guardian  ad  litem  to  be  assigned  in  lieu  of 

one  deceased  ■•■••  102 

Summons  or  notice  for  removal  of  guardian  ad  litem  and  ap- 
pointment of  another  104 


122. 
Formed  parts :  see  Form  39.  Summons  or 

on  the  part  of  [or.  Take  notice  that,]  tlie  defendant  A .  B . ,  a  person  of  defendant 
unsound  mind  so  found,  by  C.  D.,  of  (residence  afid  description),  found  to  be  of 
his  next  friend  for  the  purpose  of  this  application,  that  [or,  apply  mind,  for  a 
that]  the  said  CD.  may  he  assigned  his  guardian  by 'whom 'he  f^agg|^ed 

may  defend  this  action:  his  committee,  the    defendant    E.  F.,  him, -where 
,       .                 J             ...  his  committee 
having  an  adverse  interest.  is  adversely- 
interested  (««). 
[Dan.  Pr. 
.  121.] 

123. 

Formed'  parts:  see  Form  35.  Petition  of 

The  petition  of  the  defendant  A.  B.,  a  person  of  unsound  f^"^^^  ^^    ^ 
mind  so  found,  by  C.  D.,  of  (residence  and  descrip-  [Dan.  Pr. 
tion),  his  next  friend  for  the  purpose  of  this  appli- 
cation. 

Showeth  as  follows: 

1.  The  plaintiff  has  issued  a  writ  of  summons  in  this  action 
against  your  petitioner,  who  has  appeared  thereto. 

2.  Your  petitioner  has,  by  proceedings  in  lunacy,  been  found  to 
be  a  person  of  unsound  mind;  and  the  defendant  E.  F.  has  been 
appointed  and  is  now  the  committee  of  your  petitioner's  estate. 

3.  The  said  E.  F.  has  an  interest  in  the  matters  in  question  in 
this  action  adverse  to  the  interest  of  your  petitioner  therein. 

4.  The  said  CD.  has  no  interest  in  this  action  adverse  to  your 
petitioner;  and  is  a  proper  person  to  be  assigned  his  guardian 
■ad  litem. 

Your  petitioner  therefore  prays,  that  the  said  CD. 
may  be  assigned  his  guardian,  by  whom  he  may 
defend  this  action.  i    ,  . 


(««)  Before  making  the  application,  an  appearance  should  be  entered  ,fo^  the 
<lft.    For  form  of  order  on  motion  of 'course,  see  Seton,  928,  No.  3. 
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124. 

Affidavit  in 
support  of 
summons  or 
petition  («) . 
[Dan.  Pr. 
122.]    ■ 


Formal  parts:  see  Form  8. 

1.  The  defendant  A.  B.  has  been  served  with  the  writ  of  sum- 
mons in  this  action,  and  has  appeared  thereto. 

2.  The  said  A.  B.  has,  by  proceedings  in  lunacy,  been  found  to> 
be  a  person  of  unsound  mind;  and  the  defendant  E.  F.  has  been 
appointed  and  is  now  the  committee  of  his  estate. 

3.  The  said  E.  F.  has  an  interest  in  the  matters  in  question  in 
this  action,  adverse  to  the  interest  of  the  defendant  A.  B.  therein. 

4.  I  know  and  am  (Continue  as  in  paragraph  3  of  Form  103, 
to  the  end  of  that  Form) . 


125. 

Summons  or 
notice  by  a 
defendant  of 
unsound 
mind  not  so 
found,  for  a 
guardian  to 
be  assigned 
him  lo) . 
[Dan.  Pr. 
122.] 


Formal  parts :  see  Form  39  or  44. 
on  the  part  of  [^or,  Take  notice  that]  the  defendant  A.  B.,  a  persOK 
of  unsound  mind  not  eo  found,  by  O.  D.,  of  (residence  and 
description),  his  next  friend  for  the  purpose  of  this  application, 
that  [or,  intends  to  apply  that]  the  eaid  0.  D.  may  be  assigned! 
his  guardian,  by  whom  he  may  defend  this  action. 


126. 

Petition  of 
course  for 
the  like. 
[Dan.  Pr. 

122.] 


Formal  parts :  see  Form  35 . 

The  petition  of  the  defendant  A.  B.,  a  person  of  unsoind 
mind  not  so  found,  by  C.  D.,  of  (residence  and  descrip- 
tion), his  next  friend  for  the  purpose  of  this  appli- 
cation. 

Showeth  as  follows: 

1.  The  plaintiff  has  issued  a  writ  of  summons  in  this  actions 
against  your  petitioner:  who  has  appeared  thereto. 

2.  The  said  C.  D.  has  no  (Continue  as  in  Form  10,2,  to  defend! 
this  action). 


(«)  The  afBdavit  that  the  committee  has  an  adverse  interest,  and  that  the- 
proposed  guardian  has  no  adverse  interest,  must  be  made  by  the  solicitor;  if 
he  is  unable  to  depose  to  the  other  facts,  another  deponent  must  be  joined,  and 
the  affidavit  altered  accordingly. 

(o)  Before  the  application  is  made,  an  appearance  should  be  entered  on  behalf 
of  the  dft.:  Dan.  Pr.  12^. 


S.  6.] 
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127. 


FomuiJ  parts :  see  Form  10.  Affidavit  in 

We,  E.  F.,  of  (place  of  business),  gentleman,  the  solicitor  in  [Dan.  Pr. 
this  action  for  the  defendant  A.  B.,  and  B.  E.,  of  (State  place  of 
residence,  and  add  qualification  to  practise  as  a  Meddcal  man ;  as 
thus : 

a  Fellow  of  the  Koyal  College  of  Physicians  of  London — Or, 
a  Member  of  the  Royal  College  of  Surgeons  of  London — Or, 
a  Licentiate  of  the  Apothecaries'  Company) — [or  as  may  be], 
severally  make  oath  and  say  as  follows: 

And  first  I  the  said  E.  F.  for  myself  say,  as  follows: 

1 .  The  said  A.  B.  has  been  served  with  the  writ  of  summons  in 
this  action;  and  has  appeared  thereto. 

2,  3.  (Same  as  paragraphs  3,  4  of  Form  103.) 

4.  The  said  A.  B.  has  not  been  found  of  unsound  mind  by 
inquisition  or  other  proceeding  in  lunacy  [or  as  may  be]. 

5.  (Show  means  of  knowledge.) 

And  I  the  said  B.  E.  for  myself  say,  as  follows: 

6.  I  liave  been  in  actual  practice  as  a  physician  [or  as  may  be] 
for years  last  past;  and  I  have  for years  last  past  pro- 
fessionally attended  the  above-named  A.  B.  [or  as' may  be]. 

7.  I  personally  examined  the  said  A.  B.  on  the day  of 

,  19 — ,  at  (State  wjiere),  and  on  several  previous  occasions 

[or  as  may  be],  for  the  purpose  of  ascertaining  his  state  of  mind. 

8 .  From  such  my  examination  of  the  said  A .  B . ,  I  am  decidedly 
of  opinion  that  he  is  of  unsound  mind,  and  wholly  incapable  of  the 
management  of  himseK  or  his  affairs,  or  of  the  care  of  his  property 
[or  as  m,ay  be];  and  I  have  formed  such  opinion  from  (State  the 
grounds) . 


^  128. 

Formal  parts:  see  Form  35.  Petition  of 

The  petition  of  the  defendant  A.  B.,  a  person  of  unsound  """atio^^ 
mind  so  found,  by  C.  D.,  of  (residence  and  addition),  defendant  for 
his  next  friend  for  the  purpose  of  this  application.         iuan  to  he 
Showeth  as  follows:  tn^'tt'Z 

1.  The  plaintiff   issued   a  writ  of  summons  in  this   action  deceased. 
against  your  petitioner,  who  appeared  thereto,  and  by  an  order  122.]' 

(j»)  The  above  form  is  only  applicable  where  no  proceedings  in  lunacy  re- 
lating to  the  person  of  unsound  mind  have  been  taken.  Where,  however,  there 
have  been  proceedings  in  lunacy,  the  production  of  the  a£Et.  of  the  medical  man 
made  in  such  proceedings,  together  with  an  afft.  by  the  solor.  in  the  terms  of 
paragraphs  1,  2,  3  and  5  of  the  above  form,  will  be  sufficient. 

D. — F.  '  5 
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129. 

Summons  or 
notice  for 
the  like. 
[Dan.  Pr. 
122.1 


dated  the day  of ,  19—,  G.  H.  was  assigned  his  guardian 

ad  litem:  E.  F.,  the  committee  of  the  estate  of  your  petitioner, 
having  an  interest  in  the  matters  in  question  in  this  action  adverse 
to  the  interest  of  your  petitioner  therein. 

2.  The  said  G.  H.  died  on  the day  of ,  19—. 

3.  The  said  E.  F.  is  still  the  committee  of  the  estate  of  your 
petitioner,  and  is  still  interested  in  the  matters  in  question  in  this 
action  [or,  cause]  adversely  to  the  interest  of  your  petitioner! 
therein. 

4.  The  said  CD.  has  no  interest  {Continue  as  in  Form  102  to 
the  end). 


Formal  parts :  see  Form  39  or  44. 
on  the  part  of  [or,  Take  notice  that]  the  defendant,  A.  B.,  a 
person  of  unsound  mind  so  found,  by  0.  D.,  of  {residence  and 
description),  his  next  friend  for  the  purpose  of  this  application, 
that  [or,  intends  to  apply  that]  the  said  CD.  may  be  assigned  the 
guardian  of  the  said  A.  B.,  by  whom  he  may  defend  this  action 
in  lieu  of  G.  H.,  deceased. 


130. 

Affidavit  in 
support. 
[Dan.  Pr. 

122.] 


Formal  parts :  see  Form  8 . 

1.  G.  H.,  who  by  an  order  dated  the day  of 


19- 


was  assigned  the  guardian  ad  litem  of  the  defendant  A.  B.  in  this 

action,  died  on  the day  of  — — ,  19 — ,  and  no  person  has  since 

been  assigned  such  guardian. 

2.  The  defendant  E.  F.  is  still  the  committee  of  the  estate  of 
the  said  A.  B.,  and  is  still  interested  in  the  matters  in  question  in 
this  action  adversely  to  the  said  A.  B. 

3.  I  know  and  am  well  acquainted  with  {Continue  as  in 
Form  103  to  the  end). 


131. 

Summons  or 
notice  for  a 
guardian  to 
be  assigned  a 
person  of 
unsound  mind 
not  so  found, 
as  respondent 
to  a  petition 
or  other 
proceeding. 


Formal  parts :  see  Form  39  or  44. 
on  the  part  of  [or,  Take  notice  that]  A.  B.,  a  person  of  unsound 
mind  not  so  found,  by  O.  D.,  of  {residence  and  description),  his 
next  friend  for  the  purpose  of  this  application :  wh<?  has  been  served 
with  the  petition  presented  by— or,  notice  of  motion  served  on 
behaLO  of— or,  summons  taken  out  by — E.  F.  in  this  action  [or, 
matter— or  as  may  6e],  that  [or,  intends  to  apply  that]  the  said 
CD.  may  be  assigned  the  guardian  of  the  said  A.  B.,  by  whom 
he  may  appear  upon  the  said  petition . 
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132. 

Formal  parts :  see  Form  35 .  Petition  of 

The  petition  of  A.  B.,  a  person  of  unsound  mind  not  bo  li^e. 
found,  by  C.  D.,  of  {reS'id&nce  and  additwn),  his  next 
friend  for  the  purpose  of  this  application. 

Showeth  as  follows: 

1 .  Your  petitioner  has  been  served  with  a  copy  of  the  petition 
presented  by  E.  F.  in  this  action  [or,  cause;  or,  matter — or  as  may 
■be]  to  the  High  Court  of  Justice  on  the day  of  — i — ,  19 — . 

Or,  with  a  notice  of  motion  on  behalf  of  E .  F .  in  this  action 

[or,  imatter]. 

Or,  with  a  summons  taken  out  by  E.  F,  in  this  action  [or, 

matter]. 

2.  The  said  C.  D.  has  to  interest  in  the  matter  in  the  Baid 
petition  referred  to  [or,  in  this  action;  or,  matter — or  as  may  6'e] 
adverse  to  that  of  your  petitioner;  and  is  a  proper  person  to  he 
.assigned  his  guardian. 

Your  petitioner  therefore  prays,  that  the  said  C.  D. 
maj'  Tbe  assigned  the  guardian  of  your  petitioner,  by 
whom  he  may  appear  on  the  said  petition  [or,  motion — 
or,  summons — or  as  nnay,  &e]. 


133. 

Formal  parts :  see  Form  10 .  Affidavit  in 

We,  E.  F.^  of  {place  of  business),  gentleman,  the  solicitor  in  application, 
-this  action  [or,  matter]  for  A.  B.  hereinafter  named,  and  B.  E., 
-of  {residence  and  description  of  a  Medical  man :  see  Form  127), 
severally  make  oath  and  say: 

And  first  I  the  said  E.  F.  for  myself  say,  as  follows: 

1.  The  said  A.  B.  has  been  served  with  a  copy  of  the  petition    • 

presented  on  the instant  [or,  last],  by  E.  F.  in  this  action 

[or,  matter],  to  the  High  Court  of  Justice. 

Or,  with  a  notice  of  motion  on  behalf  of  E.  F.  in  this  action 

[or,  mg,tter]. 

Or,  with  a  summons  taken  out  by  E.  F.  in  this  action  [or, 

matter]. 

2,  3.  {Same  as  paragraphs  3  and  4  of  Form  103.) 

4,  5,  6,  7,  8.  {Same  as  paragraphs  4,  5,  6,  7,  8  of  Form  127.) 


5(2) 
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134. 
Summons,  or 
notice  by 
plaintiff,  that 
a  guardian 
may  be 
asBigned  a 
defendant  of 
unsound  mind 

to). 

[Dan  Pr. 
122.] 

135. 

Affidavit  in 
snpport. 
[Dan.  Pr. 
122.] 


Formal  'parts :  see  Form  39  or  44. 
on  the  part  of  the  plaintiff  [or,  Take  notice  that  the  plaintiff 
intends  to  apply,  &c.\  that  Mr.  W..  H.  W.,  the  Official' Solicitor 
of  the  Supreme  Court,  or  some  other  proper  person  (r),  may  be- 
assigned  the  guardian  of  the  defendant  A.  B.,  a  person  of  unsound 
mind  not  so  found  by  inquisition,  by  whom  he  may  appear  and 
defend  this  action. 


Formal  parts :  see  Form  10. 

We,  E.  F.,  of  (place  of  business),  the  solicitor  in  this  actioa 
for  the  plaintiff  [or  as  may  be],  and  G.  H.,  of  (State  place  of 
residence,  and  add  qualification  to  practise  as  a  medical  man;  as- 
in  Form  127),  severally  make  oath  and  say  as  follows: 

And  first  I,  the  said  E._F.,  for  myself  say  as  follows: 

1.  (Proiie  service  of  the  writ  of  summons  on  the  defendant 
A.  B.  (s).)  _ 

2/  The  said  defendant  A.  B.  has  not  been  found  of  unsound 
mind  "hj  inquisition  or  other  proceeding  in  lunacy. 

3.  (Prove  sert/ice  of  the  application  on  the  person  with  lohom^ 
w  under  whose  care  the  defendant  was  at  the  timie  of  serving  the-, 
writ  of  summons  (t):  see  paragraph  3  of  Form  100.) 

4.  (Show  means  of  knowledge.) 

And  I,  the  said  Gr.  H.,  for  myself  say  as  follows: 

5.  6,  7.  (Same  as  pwagraphs  6,  7,  8  of  Form  127.) 


136. 

Notice  of 
motion  by 
plaintiff  or 
defendant,  to 
discharge 
order 
assigning 
guardian  («), 
[Dan.  Pr. 
123.] 


Formal  parts:  see  Form  32. 
on  the  part  of  the  plaintiff  [or,  defendant  A .  B.  (M)]that  the  order- 
dated  the of ,  19 — ,  whereby  it  was  ordered  that  (Recite 

so  mudh,  of  it  as  assigns  a  guardian),  may  be  discharged  on  the- 
gtound  that  (stating  same)^ 


(?)  0.  XIII.  1.  See  note  (m)  to  Form  99.  For  form  of  order,  see  Seton,. 
929,  No.  4. 

(r)  It  is  usual,  unless  there  is  some  friend  of  the  dft.  who  is  a  fit  and 
proper  person,  and  will  undertake  the  defence,  for  the  Official  Solicitor  to  be- 
appointed;  Dan.  Pr.  138.  As  to  the  costs  of  such  solicitor,  where  he  is  ap- 
pointed, see  0.  LXV.  13.  As  to  application  of  the  practice  under  0.  XIII.  1 
to  the  case  of  an  ordinary  summons  after  judgment  by  a  dft.  against  his  co-dft.,. 
see  He  Dawson,  Jolmstone  v.  Hill,  41  C.  D.  415. 

(s)  For  form  of  affidavit  of  service  of  the  writ,  see  Form  426. 

(0  As  to  the  time  for,  and  mode  of,  service  of  the  application,  see  0.  XIII.  1 ; 
and  note  (m),  p.  53. 

(«)  If  the  application  is  made  by  dft.  on  his  recovery  it  can  be  by  summous 
or  notice,  and  must  be  supported  by  medical  evidence  proving  such  recovery- 


S.  7.J  MAliKIED  WOMEN. 

Section  Vll. — ^Maeribd  Women. 

lJ)an.  Pi:,  pp.  124—146.] 

Married  U'oiiieii. — I.  Summary  of  Material  Provisions  of  R.  S.  C.  1883. 

Oedeu. 

A.  Plaintiffs. — Married  women  must  sue  as  provided  by  the  Mar-     

ried  Women's  Property  Act,  1882 XVI.  16. 

Claims  by  husband  and"  wife  may  be  joined  with  claims  by 
either  separately XVIII.  4. 

Leave  may  be  given  to  a  husband  to  issue  execution,  where 
he  is  entitled  to  execution  upon  a  judgment  or  order  in  favour 
of  his  wife  XLII.  23  (4). 

No  abatement  by  marriage. — A  cause  or  matter  does  not 
abate  by  reason  of  the  marriage  of  a  feme  sole,  if  tlie  cause 
of  action  continues XVII.  1. 

Hitsband  may  be  joined. — In  case  of  marriage  of  a  party 
to  a  cause  or  matter  the  Court  or  Judge  may,  if  necessary, 
order  the  husband  to  be  Aiade  a  party,  or  to  be  served 
with  notice ,,       2. 

Order  to  carry  on  proceedings. — In  case  of  marriage  an 
order  to  carry  on  proceedings  may  be  obtained  ex  parte...  ,,       4. 

B.  Defendants. — Must   be  sued    as    provided    by   the  Married 

Women's  Property  Act,  1882  XVI.  16. 

Claims  against  husband  and  wife  may  be  joined  with  claims 
against  either  separately  XVIII.  4. 

Where  husband  and  wife  are  joined  as  defendants,  both 
must  be  served  unless  otherwise  ordered  IX.  3. 

Leave  may  be  given  to  issue  execution  against  a  husband 
where  he  is  liable  upon  a  judgment  or  order  against  his  wife  XLII.  23  (S). 

C.  In  General. 

Leave  required  to  set  down  a  special  case  to  which  u,  mar- 
ried woman  is  a  party  (not  being  such  in  respect  of  her 
separate  property,  or  of  any  separate  right  of  action  by  or 
against  her)  ■..  XXXIV.  4,  5. 

II.  Summary  of  Provisions  of  Married  Women's  Property  .lets,  1882   to 

1907  and  1908. 

A.  Rights  and  Privileges  of  Married  Women. 

By  M.  W.  P.  Act,  1882,  s.  1  (1),  a  married  woman  is  capable  of  acquiring, 
holding,  and  disposing  of  real  and  personal  property  as  her  separate  pro- 
perty, as' if  she  were  a  feme  sole,  and  by  s.  1  (2)  she  can  contract,  and 
.sue  and  be  sued,  either  in  contract  or  tort,  as  if  she  were  a  feme  sole  ; 
see  also  M.  W.  P.  Act,  1893,  s.  1.  By  M.  W.  P.  Act,  1882,  s.  2,  property 
belonging  at  the  time  of  the  marriage,  or  afterwards  acquired  by  or  de- 
volving upon,  a  woman  married  after  1st  Jan.,  1883,  is  to  be  held  by  her 
as  her  separate  property.  By  s.  5,  property  acquired  after  the  same  date 
by  a  woman  married  before  the  Act  is  to  be  so  held.  By  ss.  6  to  9,  a 
married  woman  can  deal  with  stock,  &c.  standing  in  her  name,  either 
solely  or  jointly  with  others.  By  s^  11  she  can  effect  a  policy  on  her  own 
life,  or  that  of  her  husband,  for  her  separate  use,  or  create  a  trust  of  the 
policy  monies  in  favour  of  her  husband  and  children.  By  s.  12,  she  has 
the  same  remedies  as  a  feme  sole  for  the  protection  and  security  of  hfer 
separate  property;  and  by  s.  18  a  married  woman  executrix,  administratrix, 
or  trustee,  either  alone  or  jointly  with  any  person  or  persons,  may  sue 
and  be  sued,  and  may  transfer  stocks,  &c.,  without  her  husband,  as  if 
she  were  a  feme  sole;  see  also  M.  W.  P.  Act,  1907,  a.  1. 

B.  Liabilities  of  Married  Women. 

By  M.  W.  P.  Act,  1882,  s.  13,  a  married  woman  is  liable  to  the  extent 
of  her  separate  property  for  her  antenuptial  engagements;  though  by  a.  14, 
in  respect  of  such  engagements,  the  husband  is  to  some  extent  liable:  the 
extent  of  liability  depending  upon  (a)  the  amount  of  property  to  which 
he  becomes  entitled  from  or  through  his  wife,  and  •  (b)  the  date  of  the 
marriage.  By  s.  15,  a  husband  and  wife  may  be  jointly  sued  in  respect 
of  auch  antenuptial  liabilities.  By  s.  16  a  married  woman  may  be  liabft  to 
criminal  proceedings  by  her  husband  for  any  criminal  act  done  by  her 
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with  respect  to  his  property,  in  like  manner  as  he  would  be  liable  with, 
respect  to  her  property,  but  see  M.  W.  P.  Act,  1884,  s.  1,  and  Criminal 
Evidence  Act,  1898,  d.  i.  By  M.  W.  P.  Act,  1882,  s.  19,  settlements  made- 
by  married  women  can,  under  certain  circumstances,  be  impeached  by 
creditors;  and  see  M.  W'.  P.  Act,  1907,  s.  2,  as  regards  settlements  or  agree- 
ments for  settlements  after  1907.  By  s.  20  of  the  1882  Act,  a  married 
woman  may  be  made  liable  to  the  extent  of  her  separate  property  for  the- 
maintenance  of  a  pauper  husband;  by  s.  21  she  is  also  liable  for  the 
maintenance  of  her  children  and  grandchildren  to  the  same  extent  that  her 
husband  is  by  law  liable.  And  by  s.  1  of  the  M.  W.  P.  Act,  1908,  she 
is  also  subject  to  all  such  liability  for  the  maintenanoe  of  her  parents  aa- 
a  feme  sole  is  now  by  law  subject  to  for  such  maintenance. 

0.   Questions  between  husband  and  wife  as  to  property. 

By  M.  W.  P.  Act,  1882,  s.  17,  questions  between  husband  and  wife  as  to^ 
the  title  to,  or  possession  of,  property  may  be  decided  by  the  Court  in-  a 
summary  way;  and  see  also  s.  10. 

Effect  of  contracts  by  married  women. — ^By  s.  1  (a)  of  the  M.  W.  P.  Act,  1893,. 
every  contract  entered  into  by  a  married  woman  otherwise  than  as  an  agent, 
is  to  be  deemed  to  be  a  contract  entered  into  by  her  with  respect  to  and 
to  bind  her  separate  estate;  and  by  s.  1  (b)  shall  bind  all  separate  property 
which  she  may  at  the  time  of  entering  into  the  contract  or  thereafter  be 
possessed  of;  and  by  s.  1  (c)  shall  be  enforceable  by  process  of  law  against 
all  property  which  she  may  theireafter  while"  discovert  be  possessed  of;  but 
by  s.  1  separate  property  which  she  is  restrained  from  anticipating  cannot 
be  rendered  avaOable  to  satisfy  any  liability  arising  out  of  such  contract. 

Costs  m,ay  he  made  payable  out  of  property  subject  tcf  restraint  on  anticipation. 
— By  M.  W.  P.  Act,  1893,  s.  2,  in  any  action  or  proceeding  instituted  by 
a,  married  woman,  the  Court  may  order  payment  of  costs  of  the  opposite 
party,  out  of  property  subject  to  a  restraint  on  anticipation,  and  may 
enforce  payment  by  appointment  of  a  receiver,  sale,  or  otherwise. 

As  to  judgment  and. execution  against  a  married  woman,  see  Dan.  Pr.  128  ei 
seq.;  Seton,  85S — 857.  For  forms  of  judgment,  see  Seton,  847 — 849^ 
Nos.  1—7. 

As  to  the  separate  estate  of  a  married  woman,  see  Seton,  858 — 866,  872 — 888. 

As  to  restraint  on  anticipation,  see  Seton,  866 — 872;  removal  of  the  restraint,. 
see  Conveyancing  Act,  1911,  s.  7,  and  p.  1150. 

As  to  a  wife's  equity  to  a  settlement,  see  Dan.  Pr.  133 — 146;  Seton,  900 — 911. 


137. 

Summons  that      Formal  farts:  see  Form  39. 

of'summona"*  °^  ^^^  P^^*  ^^  ^^^  plaintiff,  that  he  may  be  at  liberty  to  serVei  th& 
on  husband  -v^rrit  of  summons  in  this  action  on  the  defendant" A.  B.,  the  wife  of 
be  dispensed  the  defendant  C.  B.,  without  serving  the  same  on  the  defendant 
rDMi^*Pr  C.  B.  [pr,  on  the  defendant  C.  B.,  without  serving  the  same  on 
130.]  the  defendant  A.  B.,  his  wife];  and  that  such  service  may  b& 

deemed  good  service  on  the  said  C.  B.  [or,  the  said  A.  B.J. 

{x)  Sec  0.  IX.  3;   and  headnote,  preceding  page. 
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CHAPTER  IV. 
PARTIES  TO  AN  ACTION. 

IVan.  Pr.,  pp.  147—246.] 


Parties  to  an  Action. — Sumiiiary  of  Material  Provisions  of  S.  S,  C.  1883. 

A.  Plaintiffs. — ^Persons  in  whon^any  right  to  relief  in  respect  of       Oeder. 

or  arising  out  of  the  same  transaction  or  series  of  trans-   

actions  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the 
alternative,  may  be  co-plaintiffs,  where,  if  they  had  brought 
separate  actions,  any  common  question  of  law  or  fact  would 
arise.  But  if,  upon  the  application  of  a  defendant,  it  appears 
that  the  joinder  may  embarrass  or  delay  the  trial,  separate 
trials  may  be  ordered,  and  judgment  given  for  such  of  the 
plaintiffs  as  may  be  found  entitled  to  relief  XVI.  1. 

If  action  commenced  in  name  of  wrong  plaintiff,  a  new 
plaintiff  may  be  added  or  substituted  „     2. 

In  case  of  misjoinder  of  co-plaintiff,  a  defendant  may 
establish  a  set-off  or  counterclaim  against  the  other  parties.  „     3. 

Trustees,  executors,  and  administrators  may  sue  as  repre- 
senting the  property  or  estate,  and  the  beneficiaries  therein. 
The  rule  applies  to  trustees,  &c.  sued  in  proceedings  to  en- 
force a  security  „     8. 

Where  there  are  numerous  persons  in  the  same  interest, 
one  or  more  may  sue  on  behalf  of  all  „     9. 

One  residuary  legatee  or  next  of  kin  may  obtain  judgment 
for  administration  without  serving  the  others  of  the  class „   33. 

Or,  one  legatee  interested  in  a  legacy  charged  upon  real 
estate,  or  one  person  interested  in  proceeds  of  realty  „  34. 

Or,  one  residuary  devisee  or  heir  „  35. 

Or,  one  of  several  cestui  que  trust „  36. 

In  actions  of  waste,  &o.,  one  person  may  sue  on  behalf  of 
himself  and  all  persons  having  the  same  interest „  37. 

An  executoi*,  administrator,  or  trustee  may  have  judgment 
against  any  one  legatee,  next  of  kin,  or  cestui  que  trust  for 
administration,  or  execution  of  trusts  /...  „  38. 

B.  Defendants. — All  persons  may  be  joined  as  defendants  against 

whom  relief  is  alleged,  either  jointly,  severally,  or  in  the 

alternative „     4. 

Every  defendant  need  not  be  interested  in  all  the  relief 

sought „     5. 

Joinder  of  defendants  severally,  or  jointly  and  severally 

liable  „     6. 

Joinder  in  cases  where  plaintiff  is  in  doubt  from  whom 

redress  is  to  be  sought „     7. 

Trustees,  executors,  and  administrators  may  be  sued  as  re- 
presenting the  property  or  estate,  and  the  beneficiaries  therein  „     8. 
Of  numerous  persons  in  the  same  interest,  one  or  more  may 

be  sued  or  authorized  to  defend  on  behalf  of  all „     9. 

0.  Generally. 

Adding,  striking  out,  or  substituting  parties. — No  cause  to 
be  defeated  by  misjoinder  or  honjoin,der  of  parties.  Parties 
may  be  struck  out  or  added  either  as  plaintiffs  or  defendants ; 

but  no  plaintiff  to  be  added  without  his  written  consent „   11. 

Mode  of  application — before  trial  by  motion  or  summons; 
or  at  the  trial  in  a  summary  manner „   12, 
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Ohdeb. 

Where  defendants  are  added  or  substituted — they  must  be 

served  with  amended  writ XVI.  13. 

D.  Appointment   of    Representatives. — The  Court    may    appoint 

class  representatives  in  cases  of  construction  of  an  instru- 
ment, where  an  heir-at-law,  customary  heir,  or  next  of  kin, 
or  a  class  are  interested,  and  unknown,  or  difficult  of  ascer- 
tainment.  f , ,,  32  (a). 

And  in  other  cases  where  an  heir-at-law  or  customary  heir, 
next  of  kin,  or  a  class  are  interested 32  (b). 

Where  there  is  no  legal  personal  representative  of  a  de- 
ceased person  interested  in  the  matter  in  question,  the  Court 
may  proceed  in  the  absence  of  such  personal  representative  or 
appoint  some  person  to  represent  the  estate  of  the  deceased 
person '. ,,  46. 

E.  Miscellaneous  Provisions . — As  to  conduct  of  action  „   39. 

As  to  service  of  notice  of  judgment ,  40 — 14. 

Heir-at-law  not    necessary  party  to    suit    to  execute  the 

trusts  of  a  will „  45. 

Power  to  approve  compromise  in  the  absence  of  some  of 

the  parties  interested : : 9a. 


Section  I. — Generally. 


[Ban.  Pr.,  pp..  147— 150. J 

Formal  parts :  see  Form  39  or  44. 


138. 

Summons  or 

notice  for  ,  "     j  r         m   i 

appointment    OH  tne  part  o±  [or,  Take  notice  that]  the  plaintiff  [or  as  may  foe], 
rfrepresenta-  that  [oT,  intends  to  apply  that]  the  defendant  A.  B. 
Or,  A.  B.,  of  {residence  and  description), 
may  be  appointed  to  represent  the  estate  of  C.  D., 
Or,  the  respective  estates  of  C.  D.  and  E.  F., 
deceased,  in  the  plaintiff's  statement  of  claim  named  \_<yr  as  may 
he'],  for  all  the  purposes  of  this  action . 


tive  (a) 
[Dan.  Pr. 

156,  157.] 


139. 

Summons  or 


Formal  parts :  see  Form  39  or  44 . 
notice  to  dis-    °^  the  part  of  the  plaintiff  [or  as  may  be]  [or,  Take  notice  that  the 
pense  with  a     plaintiff  [or  as  may  be]  intends  to  apply],  that  this  action,  and  the 
representative  proceedings  therein,  may  be  carried  on  and  prosecuted,  notwith- 


(«) 

[Dan.  Pr. 
157.] 


standing    the    absence  of  any  person    representing  the  estate  of 
A.  B., 

Or,  the  respective  estates  of  A.  B.  and  CD., 
deceased,   in   the   plaintiff's   statement   of  claim  named  [w  as 
m^ay  be]. 

(o)  0.  XVI.  46.  As  to  the  proper  person  to  be  appointed  representative, 
see  Dan.  Pr.  159;  Morgan,  347.  For  form  of  order,  see  Sefon,  p.  120,  No.  2. 
The  application  is  made  by  ex  parte  summons  or  by  notice  under  0.  XXX.  5, 
unless  the  order  is  obtained  at  the  hearing:  see  Dan,  Pr.  159,  note  (6); 
Seton,   122.  >  v  ^. 

(i)  0.  XVI.  46;  see  Curtius  v.  Caledonian  Insurance  Co.,  19  C.  D.  534.    For 
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140. 

Formal  parts :  see  Form  39.  or  44.  Smnmons  or 

^  1  •        1        iU      notice  for 

on  the  part  of  the  plaintiff  {or  as  miay  be]  [or,  Take  notice  that  the  appointment 

plaintiff  [or  as  may  be]  intends  to  apply],  that  A.  B.,  of  {residence  °^l^Jli^^^^. 

and  description),  may  be  appointed  to  represent  the  heir-at-law  [or,  at-law,  next 

the  next  of  kin — or,  the  children]  of  C.  D.,  in  the  plaintiff's  state-  class  in  case  of 

ment  of  claim  named  [or  as  may  he\  for  the  purpose  of  obtaining  ^"^^"^^. 

the  opinion  of  the  Court  upon  the  construction  of  the  will  of  the  ment((!). 

said  C.  D.  [or  as  may  6e].  [^_^°-  ■^'• 


Section  II. — Adding,  Striking  Out,  and  Substituting 

Parties. 

IBan.  Pr.,  pp.  208—216.] 
Adding  Parties,  ^o. — Summary  of  Material  Provisions  of  E.  iS.  C.  1883. 

Wrong  plaintiff. — Where  action  commenced  in  name  of  a  .wrong       Ordrr. 

or  doubtful  plaintiff,  the  Court  or  a  Judge,  if  satisfied  of  a  bond 

fide  mistake,  may  order   another    person    to    be   substituted    as 

plaintiff .,        XVI.  2. 

Adding  beneficiaries  as  parties. — Where  trustee,  &c.  sues  or  is 
sued  on  behalf  of  the  property  or  estate  or  the  beneficiaries 
therein,  the  Court  or  a  Judge  may  order  any  of  the  beneficiaries 
to  be  made  parties  either  in  addition  to  or  in  lieu  of  any  of  the 
previoBsly  existing  parties  „     8. 

Amendment  as  to  parties. — ^Namee  of  any  persons  improperly 
joined,  whether  as  plaintiffs  or  as  defendants,  may  be  struck  out, 
and  names  of  any  parties,  whether  plaintiffs  or  defendants,  who 
ought  to  have  been  joined,  may  be  added;  but  no  person  can  be 
added  as  a  plaintiff  without  his  written  consent „  11. 

Mode  of  application. — An  application  to  add,  strike  out,  pr  sub- 
stitute a  plaintiff  or  defendant  may  be  made  at  any  time  before 
trial,  by  motion  or  summons,  or  at  the  trial  in  a  summary  manner  „   12. 

Amendment  of  writ,  fo. — Where  a  defendant  is  added  or  sub- 
stituted, the  plaintiff  must  file  an  amended  copy  of,  and  sue  out, 
a  writ  of  summons,  and  serve  same  upon  the  new  defendant „   13. 

Power  of  Court. — The  Court  or  a  Judge  may  require  any  person 
not  already  a  party  to  be  made  a  party  to  any  action  or  proceeding  „  39. 


form  ei  order,  see  Seton,  119,  Xo.  1.  Before  drawing  up  the  order,  notice  of 
it  should  be  given  to  the  person  entitled  to  administer.  When  an  order  is  made 
under  0.  XVI.  46,  it  should  appear  on  the  face  of  the  order,  to  make  it  binding 
on  the  estate  of  a  deceased  person,  either  that  the  Court  has  dispensed  with  the 
legal  personal  representative  of  the  deceased  person  interested  in  the  matter, 
or  has  appointed  some  person  to  represent  the  estate:  He  Rioherson,  (1893)  3 
Oh.  146.  The  application  is  usually  made  ex  parte;  see  Form  138,  and  note  (as), 
(c)  See  0.  XVI.  32;  see  also  Re  Peppitt's  Estate,  i  C.  D.  230;  Beale 
V.  Ruston,  W.  N.  (1878)  179;  Lovesy  v.  Smith,  15  C.  D.  65S;  May  v. 
Newton,  34  0.  D.  347;  Tucker  v.  Bennett,  38  C.  D.  1;  Re  Lart,  (1896), 2  Ch. 
788;  and  Miles  v.  Jarvis,  W.  N.  (1883)  203,  where  it  was  held  that  there  was 
no  power  in  a  partition  action  to  appoint  a  person  to  represent  the  possible 
interest  of  unborn  children  under  legal  limitations.  For  form  of  order,  see 
Seton,  120,  No.  3. 
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141. 

SuminonB,  or 
notice  to  add, 
strike  out,  or 
sabstitnte  a 
party  W). 
[Dan.  Ft. 
215.] 


■Formal  'parts:  see  Form  39  or  44. 
on  the  part  of  the  plaintifis  [or  as  may  he~\  [or,  Take  notice  that 
the  plaintifis  [or  as  maij  fee]  intend  to  apply,  &c.\   that   (ffere 
specify  the  alteration  m  the  parties  to  the  action  which  it  is  desired 
to  haae  rrmde ;  as  thus  : 

that  the  name  of  A.  B.  may  be  added  as  a  plaintiff  in  this' 

action;  or, 

that  the  name  of  the  above-named  A .  B .  as  a  plaintiff  in  this 

action  may  be  struck  out;  or, 

that  the  name  of  the  above-named  A.  B.  as  a  plaintiff  in  this 

action  may  be  struck  out,  and  the  name  of  C.  D.-may  he 

substituted  therefor.;  or, 

that  the  name  of  E.  F.  may  be  added  as  a  defendant  to  this 

action;  or, 

that  the  name  of  the  above-named  E.  F.  as  a  defendant  to 

this  action  may  be  struck  out;  or, 

that  the  name  of  the  above-named  A,  B.  may  be  struck  out  as 

a  plaintiff  in  this  action,  and  be  inserted  as  a  defendant 

thereto) ; 
Where  a  defendant  is  added,  say,  itihen  necessary :  and  that  the 
plaintiff'  may  be  at  liberty  accordingly  to  amend  his  statement  of 
claim,  as  he  may  be  advised; 

Where  adefendant  is  not  added,  say :  and  that  the  writ  of  summons 
and  subsequent  proceedings  iu  this  action  may  be  amended 
accordingly; 

//  the  applicant  has  given  notice  of  motion  for  an  injunction,  or 
for  a  receiver,  which  is  still  pending,  add:  without  prejudice  to 
the  notice  of  motion  for  an  injunction  [or,  for  a  receiver]  in  this 
action; 

If  the  applicant'  has  obtained  an  injunction,  add :  without  pre- 
judice to  the  injunction  awarded  in  this  action; 
Conclude :  And  that  the  costs  of  this  application  may  be  costs  in 
the  action. 


(d)  See  0.  XVI.  2,  11,  12,  13;  and  headnote,  p.  73.  The  application  should 
in  general  be  by  summons:  see  Wilson  v.  Church,  9  C.  D.  552;  Dan.  Pr.  216. 
Of  course,  where  a  summons  for  directions  has  been  issued  the  application 
wUl  take  the  form  of  a  notice  for  further  directions:  see  Form  44  and  note  (m). 
The  application  under  r.  2  can  only  be  made  by  a  pit.,  and  must  be  confined 
to  the  substitution  or  addition  of.  a  new  pit.  The  Judge  must  be  satisfied  that 
there  has  been  a  bond  fide  mistake,  and  that  the  application  is  necessary  for 
the  determination  of  the  matter  in  dispute.  Leave  to  add  or  substitute  a  pit. 
was  refused  in  Clowes  v.  HilUard,  i  C.  D.  413,  and  Walcott  v.  Lyons,  2* 
C.  D.  584,  and  was  granted  in  A.-G.  v.  Pontypridd  Wntprworks,  (1908)  1  Ch. 
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142. 

Formal  parts:  see  Form  39  or  44.  Summons,  or 

on  the  part  of  the  plaintiff  A.  B.  [w,  Take  notice  that  the  plaintiff  p°aintiff''to 

A.  B.  intends  to  apply,  dc],  that  the  name  of  the  above-named  make  his  oo- 
/-,    -TV  ,  tfi^  J'  -■'..„.,.  .  1  ,       plaintiff  a  de. 

Ly.  U .  may  be  struck  out  as  a  plaintiff  in  this  action,  and  may  be  fendant,  he 

inserted  as  a  defendant  thereto;  and  that  the  writ  of  summong  ""^0"^^^/*? 

and  all  subsequent  proceedings  in  this  action  may  be  amended  [Dan.  Pr. 

accordingly;  and  that  the  said  CD.  may  be  ordered  to  pay  to  the       '-' 

plaintiff'  A.  B.  the  costs  occasioned  by  such  amendment  [and  also 

the  costs  of  giving  any  security  for  costs  to  which  the  defendants, 

or  any  of  them,  may  be  held  entitled  in  consequence  of  such 

amendment  and  incidental  thereto],  and  also  the  costs   of  and 

incident  to  this  application. 


210.] 


143. 

(Title  and  reference  to  the  record.)  Consent  to  be 

53  H  O  Pm    fl  fl 

I,  C.  D.,  of  {address  and  description),  consent  to  be  added  as  plaintiff,  or 
sole  plaintiff  {or,  as  a  co-plaintiff  with  E.  F. — or,  as  next  friend  j^extfnend 
of  the  plaintiff  A.  B.,  an  infant],  in  this  action.  [Dan.'  Pr. 

Dated ,19—. 

CD. 

388;  Buckett  v.  Gover,  6  C.  D.  82,  and  Aysoough  v.  Bviler,  41  C.  D.  341.  The 
application  should  be  supported  by  an  affidavit  showing  the  mistake  under 
which  the  writ  was  issued,  and  the  necessity  for  it.  The  consent  in  writing 
of  the  new  pit.  must  be  produced:  0.  XVI.  11;  Tryon  v.  National  Provident 
Institution,  16  Q.  B.  D.  678;  "The  Duhe  of  Btwoleuoh,"  (1892)  P.  201.  The 
application  under  rr.  11,  12  may  be  made  either  by  the  pit.  or  the  dft. ;  and 
at  any  stage  of  the  proceedings  before  judgment.  Amendment  may  be  allowed 
even  after  final  judgment  where  anything  remains  to  be  done  in  the  action: 
.  see  Keith  v.  Butcher,  25  C.  D.  750,  and  "  The  Duke  of  Buccleuch,"  (1892)  P. 
201,  where,  after  decree  fixing  liability  in  an  Admiralty  action,  but  leaving 
damages  to  be  assessed,  an  order  was  made  substituting  a  pit.  For  cases  where 
the  application  was  refused,  see  A.-G.  v.  Corp.  of  Birmingham  (1880),  15 
0.  D.  423,  and  Heard  v.  Borgwardt,  W.  N.  (1883)  173.  A  pit.  cannot  obtain 
an -order  to  add  a  dft.  to  a,  counterclaim:  Syre  v.  Moreing,  W.  N.  (1884)68. 
It  is  the  essence  of  the  rules  to  take  care  that  an  action  shall  not  be  defeated 
by  the  non-joinder  of  right  parties:  Van  Gelder  v.  Sowerhy  Bridge  Co.,  44 
O.  D.  374;  Moaer  v.  -Uarsden,  (1892)  1  Ch.  487.  But  the  discretion  of  the 
Ct.  will  be  exercised  according  to  the  principles  upon  which  a  plea  of  abate- 
ment would  formerly  have  been  dealt  with:  Wilson  v.  Balcarres,  ^c.  Go.' 
(1893)  1  Q.  B.  422. 
^  (e)  See  He  Mathews,  (1905)  2  Ch.  460. 

(/)  See  0.  XVI.  11;  and  headnote,  p.  71;  Jackson  v.  Kruger,  54  L.  J.  Q.  B. 
446;  "The  Duke  of  Buccleuch;'  (1892)  P.  201;  Tryon  v.  National  Provident 
Institution,  16  Q.  B.  D.  678.  The  consent  must  be  that  of  the  party.  A  con- 
sent of  the  solicitor  given  in  writing  and  signed  by  him  in  the  presence  of  his 
client  i§  insufficient:  Pricker  v.  Van  Grutten,  (1896)  2  Ch.  649.  As  to  staying 
an  action  until  the  oonsent  is  obtained,  see  Roberts  v.  Holland,  (1893)  1 
Q.   B.   665. 
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PARTIES  TO  AN  ACTION. 


[Oh.  IV. 


144. 

Summons  or 
notice  to 
strike  out 
name  of  oo- 
^laintifE  {g). 
{Dan.  Pr. 
212.] 

145. 

Summons  or 
notice  by 
defendant 
improperly 
joined  to  have 
his  name 
struck  out  (A) . 
[Dan.  Pr. 
212.] 


ForwMl  parts :  see  Form  39  or  44 . 
on  behalf  of  the  above-named  plaintiff  A.  B.  [or,  Take  notice  that 
the  above-named  A.  B.  intends  to  apply,  dc],  that  the  name  of 
the  above-named  C.  D.  as  a  plaintiff  in  this  action  m!xy  be  struck 
out. 


Formal  parts:  see  Form  39  or  44. 
on  behalf  of  the  above-named  E.  F.  [or,  Take  notice  that  the 
above-named   E.    F.    intends   to   apply,   dc],   that   the   writ  of 
summons  in  this  action  and  the  copy  thereof  filed  at  the  Central 

Office  [or,  with  the  Begistrar  of  the  District  Begistiy  at ]  and ' 

all  subsequent  proceedings  in  this  action  may  be  amended  by  strik- 
ing out  his  name  as  a  defendant ;  and  that  the  above-named 
plaintiff  may  be  ordered  to  pay  to  the  said  E .  F .  liis  costs  incurred 
in  this  action,  including  the  costs  of  and  relating  to  this 
application . 


146. 

Summons  or 
notice  by 
defendant 
that  necessary 
parties  may 
be  added  (i). 
[Dan.  Pr. 
212.] 


Formal  parts:  see  Form  39  or  44. 
on  behalf  of  the  above-named  defendant  CD.  [or,  Take  notice 
that  the  above-named  defendant  CD.  intends  to  apply,  dc],  that 
the  names  of  E.  F.,  of,  dc,  and  G.  H.,  of,  dc,  may  be  added  as 
defendants  in  this  action;  and  that  the  plaintiff  may  be  ordered  to 
amend  the  writ  of  summons  herein  and  the  copy  thereof  filed  at 
the  Central  Office  [or,  with  the  Registrar  of  the  District  Begistry 

at ]  and  all  subsequent  proceedings  by  adding  the  names  of  the 

said  E.  F.  and  G.  H.  as  defendants. 


Section  III. — Parties  by  Ti-iird  Party  Notice. 


Third  Party  Procedure.- 


IBcii.  Pr.,  pp.   216—224.] 
-Summary  of  Material  Provisions  of  J! 


.  A'.  C.  1883. 

Third  party  notice. — Where  defendant  claims  contribution  or       Oedek. 

indemnity  over  against  a  person  not  a  party  to  the  action,  he  may, 

.by  leave  of  the  Court,  issue  a  third  party  notice XVI.  48. 

Appearance  by  third  party. — Third  party,  desiring  to  dispute 

(?)  A  pit.  can  only  be  struck  out  by  special  leave  given  in  the  order  to 
amend,  a  dft.  by  special  leave  or  by  general  leave  to  amend,  and  on  the  written 
statement  of  the  plt.'s  solicitor  that  a  notice  of  discontinuance  under  0.  XXVI. 
has  been  given:  Practice  Masters'  Kules  (13). 

(A)  See  Wilson  v.  Church,  9  C.  D.  552.  The  application  should  be  served  on 
all  parties  to  the  action:  Ibid. 

(i)  0.  XVI.  12.  See  Kendall  v.  Hamilton,  4  App.  Cas.  504;  PUley  v.  BoUn- 
son,  20  Q.  B.  D.  155;  but  see  liobimon  v.  Geisel,  (1894)  2  Q.  B.  685. 


S.  3.]  PARTIES  BY  THIRD  PARTY  NOTICE.  7Z 

Ordee. 


the  plaintiff's  claim,  or  his  own  liability  to  the  defendant,  must  ; 

appear  within  rir/ht  (hnjs  after  service;  or  subsequently  by 
special  leave.  In  default,  he  will  be  deemed  to  admit  the  validity 
of  the  judgment  obtained    against   the    defendant,  and  his  own 

liability  to  contribute  or  indemnify  XVI.  49. 

Default  of  iippeareiiire  by  third  party. — Where  third  party 
makes  default  in  appearing-,  the  defendant,  if  he  suffer  judgment 
by  default,  will  be  entitW,  after  satisfaction  of  the  judgment, 
or,  with  leave  of  Court,  before  such  satisfaction,  to  enter  judgment 
against  third  party  to  the  extent  of  the  contribution  or  indemnity 
claimed „     50. 

Where  third  party, makes  default  in  appearing,  if  the  action  is 
tried  and  results  in  favour  of  the  plaintiff,  the  Judge  may  at  or 
after  the  trial  enter  judgment  for  defendant  against  the  third 
party,  but  execution  is  not  to  be  issued  until  satisfaction  by 
defendant  of  the  verdict  against  him.  If  action  is  decided  in 
plaintiff's  favour,  otherwise  than  by  trial,  the  Court  may,  on 
motion  or  summons,  order  judgment  to  be  entered  for  defendant 
against  the  third  party  after  satisfaction  by  defendant  of  the 
amount  recovered  by  plaintiff .^ „     51. 

Application  for  llirections. — If  third  party  appears,  directions 
will  be  given  on  application  of  defendant  „  52,53. 

Costs. — Costs  as  between  a  third  party  and  the  other  parties  to 
an  action  are  in  the  discretion  of  the  Court „     54. 

Claims  against  co-defendant. — Where  a  defendant  claims  con- 
tribution or  indemnity  against  any  other  defendant,  the  same 
procedure  is  to  be  adopted  as  between  defendant  and  third  party  „     55. 


147. 

Formal  parts:  see  Form  44.  Notice  for 

Take  notice  that  the  defendant  A.  B.  intends  to  apply,  dc.  for  and  serve  a 
leave  to  issue  a  notice  claiming  contribution  [or,  indemnity]  over  third-party 

■«7-     XT  1        Ti    1  p       1         Of  r^  notice  (a:). 

against  X.    Y.   pursuant  to  the  iiules  ot    the    Supreme    Court,   [Dan.  Pr. 
Order  XVI.  rule  48,  and  to  serve  the  same,  together  with  a  copy  ^^^'^ 
of  the  statement  of  claim  (7/  there  is  no  statement' of  claim,  say : 
of  thp  writ  of  summons)  in  this  action,  on  X.  Y.  (if  out  of  the 

(i)  See  0.  XVI.  48;  and  headnote,' preceding  page.  This  rule  is  not  so  com- 
prehensiN'e  as  the  old  rule  (R.  S.  C.  1875,  0.  XVI.  18),  under  which  the  application 
could  be  made  in  all  cases  where  a  dft.  claimed  to  be  entitled  to  contribution  or 
indemnity,  or  other  remedy  or  relief,  over  against  the  third  party.  The  present 
rule  omits  the  words  in  italics.  As  to  the  meaning  of  the  rule,  see  Speller 
V.  Bristol  Steam  Xavigntion  Co.,  13  Q.  B.  D.  96;  Baxter  v.  France,  (1896)  1 
Q.  B.  591.  For  cases  in  which  the  leave  has  been  granted  or  refused,  see  Dan, 
Pr.  217,  218.  And  see  the  cases  considered  in  Birmingham  Land  Co.  v.  L.  <$• 
X.  If.  Bailway  Co.,  34  C.  D.  261.  The  Court  may  order  that  the  proposed 
third  party  be  made  a  defendant,  see  McCheane  v.  Gyles  (No.  1),  (1902)  1 
Ch.  p.  301.  The  rule  is  not  available  in  proceedings  commenced  by  originatinf"- 
summons:  Me  Wilson,  45  C.  D.  266;  nor  in  an  administration  action:  Wolmers- 
hausen  v.  Gullick,  (1893)  2  Ch.  p.  528. 

Practice. — ^The  application  should  be  made  promptly;  as  a  general  rule 
within  the  time  limited  for  delivering  the  defence  (0.  XVI.  48);  and  at  latest 
before  the  pleadings  are  closed:  Birmingham  Land  Co.  v.  L.  #  N .  W .  Baihi-m/ 
Co.,  56  L.  T.  702;  but  for  a  case  in  which  it  was  held  that  an  application 
for  leave  to  serve  a  third-party  notice  made  before  defence  was  premature,  sec 
Re  GilsoH,  (1894)  2  Ch.  92.  The  pit.  should  be  served  with  notice  of  the 
application:   Wye  Valley  llaUwriij  Co.  v.  Hawes,  16  C.  D.  489.     Service  of  tho 
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jurisdiction,  add :  at ,  in  the  (kingdom)  of  — ,  out  of  the 

jurisdiction  of  the  Court)  (l). 

Or,  alternatively,  that  the  said  X.  Y.  may  be  added  as  a 
defendant  to  this  action  (m) . 


148. 

Affidavit  in         Formal  parts :  see  Form  8 . 

tDan.  Pr.  1 .  I  entered  an  appearance  herein  on  the  day  of  , 

219-]  i9_^  a^jj(j  tiie  plaintiff  on  the day  of ,  19—,  delivered  his 

statement  of  claim  vsrherein  he  claims  {State  concisely  nature  of 
plaintiff's  claim,  as  thus :  damages  for  the  breach  of  a  contract  for 
the  sale  and  delivery  to  the  plaintifi  of  1,000  tons  of  coal).  I  have 
not  delivered  my  defence,  and  the  time  limited  for  delivering  same 
has  not  yet  expired. 

2.  State  concisely  the  nature  of  the  defendant's  claim  over 
against  the  third  party,  as  thus:  I  claim  to  be  indemnified  by 
X.  Y.,  of  {residence  and  addition),  against  all  liability  in  respect 
of  the  said  contract,  or  of  any  breach  thereof,  on  the  ground  that 
the  said  contract  -was  made  by  me  on  behalf  of,  and  as  agent  for,, 
the  said  X.  Y. 

•  3.1  am  advised  and  verily  believe  that  I  have  a  just  and  true 
cause  of  action  against  the  said  C.  D-  in  respect  of  the  matters 
aforesaid. 

If  the  third  party  is  resident  out  of  the  jurisdiction,  conclude : 

4.  The  said  X.  Y.  is  (not)  a  British  subject  and  is  resident  at 

,  in  the  (kingdom)  of  ,  out  of  the  jurisdiction  of  thisi 

honourable  Court. 

5.  {Show  hoiv  the  case  comes  tvithin  Order  XI.) 


notice  must  be  effected  in  the  same  manner  as  a  writ:  O.  XVI.  48;  0.  IX. 
As  to  service  out  of  the  jurisdiction,  see  next  note.  For  form  of  order,  which 
in  C.  D.  must  be  drawn  up,  see  R.  S.  C.  App.  K.,  No.  123;  Seton,  p.  8, 
No.  12.' 

(I)  0.  XI.  1,  applies  to  third-party  notices,  sec  Swansea  Shipping  Co.  v. 
Duncan,  1  Q.  B.  D.  644;  Duhout  v.  Macpherson,  23  Q.  B.  D.  340.  And  leave 
"to  serve  out  of  the  jurisdiction  will  only  be  given  "when  the  subject-matter  of 
the  claim  of  the  dft.  covered  by  the  third-party  notice  is  of  such  a  character 
that  if  the  claim  had  been  the  subject  of  an  independent  action  commenced  by 
writ  in  the  ordinary  way,  an  order  for  service  out  of  the  jurisdiction  could 
probably  have  been  made  in  accordance  with  the  provisions  of  0.  XI.  1": 
MoCheane  v.  Gyles,  infra.  If  leave  be  given  the  order  must  limit  a  time  for 
■•entry  of  appearance:  Swansea  Shipping  Co.  v.  Dunoan  (supra");  Dan.  Pr. 220. 
Leave  to  serve  will  be  refused  if  it  would  delay  the  trial  of  the  action:  Se 
Besley,  33  L.  J.  N.  S.  586. 

(ot)  See  MoCheane  v.  Gyles  (No.  1),  (1902)  1  Ch.  p.  301. 
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149. 
19—.      B.   No.  .         Third-party 

In  the  High  Court  of  Justice,  [Dam.  Pr. 

Chancery  Division.  ^^''•l 

(Name  of  Judge.) 

Between  A.  B.  .         .         .         .     Plaintiff, 
and 

CD Defendant. 

To  Mr.  X.  Y., 

Take  notice  that  this  action  has  been  brought  by  the  plaintiff 
against  the  defendant  CD.  (State  the  nature  and  grounds  of  the 
claim;  as  thus: 

as  surety  for  M.  N.,  upon  a  bond  conditioned  for  payment  of 
2,000Z.  and  interest  to  the  plaintiff. 

The  defendant  claims  to  be  entitled  to  contribution  from 
you  to  the  extent  of  one-half  of  any  sum  which  the  plaintiff 
may  recover  against  him,  on  the  ground  that  you  are  his  co- 
surety under  the  said  bond  \^or,  on  the  ground  that  you  also  > 
are  surety  for  the  said  M.  N.,,in  respect  of  the  said  matter, 
under  another  bond  made  by  you  in  favour    of    the    said 

plaintiff,  dated  the day  of ,  19 — ■].     Or, 

as  acceptor  of  a  bill  of  exchange  for  5001.,  dated  the  — — 

day    of   ,     19 — ,    drawn    by    you    upon   and    accepted 

by  the  defendant,  and  payable  three  months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  against 
liability  under  the  said  bill,  on  the  ground  that  it  was  accepted 
for  your  accommodation.    Or, 

to  recover  damages  for  a  breach  of  a  contract  for  the  sale  and 
delivery  to  the  plaintiff  of  1,000  tons  of  coal. 

The  defendant  claims  to  be  indemnified  by  you  against 

liability  in  respect  of  the  said  contract,  or  any  breach  thereof, 

on  the  ground  that  it  was  ma;de  by  him  on  your  behalf  and 

as  your  agent). 

And  take  notice  that,  if  you  wish  to  dispute  the  plaintiff's  claim 

in  this  action  as  against  the  defendant,  C  D.,  or  your  liability  to 

the  defendant,  CD.,  you  must  cause  an  appearance  to  be  entered 

for  you  within  eight  (0)  days  after  service  of  this  notice. 

(«)  See  O.  XVI.  48,  and  headnote,  p.  76.    This  form  is  given  in  B.  S.  O.     , 
App.  B.,  Part  II.,  No.  1.     On  issuing  the  notice  a  fee^of  2s.  6d.  is  payable 
by  a  stamp  impressed  upon  or  adhesive  to  the  notice:  Ord.  as  to  S.  C.  Fees, 
1884,  Sched.  No.  3;  Ord.  as  to  Stamps,  &o.,  July,  1884,  Sched. 

(0)  Where  the  person  served  is  resident  out  of  the  jurisdiction,  the  order 
giving  leave  to  effect  service  wiU  limit  the  time  for  appearance;  and  in  that 
case  the  notice  must  be  altered  to  accord  therewith;  see  also  Forms  380,  381, 
and  notes  thereto. 
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PARTIES  TO  AN  ACTION. 


[Ch.  IV. 


In  default  of  your  so  appearing,  you  will  be  deemed  to  adinit 
the  validity  of  any  judgment  obtained  against  the  defendant  CD.,, 
and  your  own  liability  to  contribute  or  indemnify  to  the  extent 
herein  claimed,  which  may  be  summarily  enforced  against  you 
pursuant  to  the  Eules  of  the  Supreme  Court,  1883,  Order  XVI. 
Part  VI. 

Dated  this day  of ,  19 — . 

{Name  and  address  of  solicitor  or  party  giving 
the  notice ;  see  Form  31 .) 
Note. — Appearance  to  be  entered  at  the 
//  the  action  is  proceeding  in  London,  say : 
Central  Office,  Eoyal  Courts  of  Justice,  London. 
If  the  action  is  proceeding  in  a  District  Registry,  say  : 
District  Registry  at ,  in  the  county  of . 


150. 

Memoranduai 
of  entry  of 
appearance  to 
notice  {p). 
[Dan.  Pr. 
220.] 


{Title  and  reference  to  the  record.) 
Enter  an  appearance  for  X.  Y.  to  the  notice  issued  in  this  action 

on  the day  of  — — ,  19 — ,  by  the  defendant ,  under  the 

Rules  of  the  Supreme  Court,  Order  XVI.  rule  49. 

Dated  the day  of ,  19 — . 

G.  H.,of {q), 

Agent  for  M.  N.,  of , 

Solicitor  for  the  said  X.  Y. 


151. 

Summons, 
or  notice  for 
leare  to 
appear,  not- 
withstanding 
time  has 
elapsed  (»•) . 
[Datf.  Pr. 
220.] 


Formal  parts:  see  Form!  39  or  44. 
on  the  part  of  X.  Y.,  who  has  been  served  with  a  notice  issued  in- 

this  action  on  the day  of ,  19 — ,  by  the  defendant,  under 

the  Rules  of  the  Supreme  Court,  1883,  Order  XVI.,  rule  48  [or, 
Take  notice  that  X.  Y.,  who,  dc,  intends  to  apply,  dc],  that  he 
may  bo  at  liberty  to  enter  an  appearance  to  the  said  notice,  not- 
withstanding the  time  limited  for  so  doing  has  expired. 

(ji)  See  0.  XVI.  49;  and  headnote,  p.  76.  This  form  is  given  in  E.  S.  C. 
App.  A.,  Part  II.,  No.  5.  On  entering  an  appearance  a  fee  of  2s., ia  payable 
for  each  person:  by  a  stamp  impressed  on  the  memorandum,  and  where  the 
appearance  of  more  than  one  person  is  entered  by  the  same  memorandum,  th& 
fees  for  all  persons  beyond  the  first  are  denoted  by  means  of  impressed, stamps: 
Ord.  as  to  S.  C.  Fees,  1884,  Sched.,  No.  17;  Ord.  as  to  Stamps,  &c.,  JuIy^ 
1884,  Sched. 

((?)  If  this  address  be  beyond  three  miles  from  the  Eoyal  Courts  of  Justice, 
an  address  for  service  within  three  miles  thereof  must  be  given. 

(r)  0.  XVI.  49;  and  headnote,  p.  76.  If  the  third  party  is  out  of  the 
jurisdiction  the  order  will  limit  the  time  for  appearance:  0.  XI.  5. 


•s. 


3.]  PARTIES  BY   IHIBD  PARrY  NOTICE.  ^I 


153. 

Forma?  par  is :  see  Form  31 .  Notioe  of 

Take  notice  that  I  have  this  day  entered  an  appearance  on  appea™noe;. 

behalf  of  X.  Y.,  to  the  third-party  notice  issued  in  this  action  on 

the day  of ,  19 — ,  by  the  defendant  CD. 


158. 

FomMlparU:  see  Form- m  or  32.  '  \    '"/^SoT"'^ 

on  the  part  of  the  plaintiS,  Or,  "        '    motion  to 

on  the  part  of  X.  Y.,  who  has  been  served  with  the  notice  notice («). 

hereinafter  mentioned,  t^*?-  ^'^' 

that  the  order  'made  in  this  action  dated  the  day  of  , 

19 — ,  whereby  it  was  orderM  that  the  defendant  CD.  sTiould  bo 
at  liberty  to  issue  a  notice  in  this  action  under  the  Rules  of  the 
Supremo  Court,  Order  XVI.,  rule  48,  and  to  serve  the  same  upon 
(the  said)  X.  Y.,  may  be  discharged;  and  that  the  notice  issued 
by  the  said  defendant  under  the  said  order,  and  the  service  of  the 
said  notice  on  the  said  X.  Y.  may  be  set  aside  on  the  ground 
(State  grounds  of  irregularity  in  respect  of  which  the  application 
is  made)  (t) ;  and  that  the  said  defendant  may  be' ordered  topay  to 
the  plaintiff  his  costs  of  this  application,  and  to  pay  to  the  said 
X.  Y.  his  costs  of  entering  an  appearance  to  the  said  notice  and  of 
this  application  [or  as  may  &e]. 


".  154. 

Formal  parts :  see  Form  39 .  fS^pTrt^^ 

on  the  part  of  X.  Y.  (third  party),  that  the  judgment  entered  to  set  aside 
against  him  by  the  defendant  C.  D.  may  be  set  aside  [or,  varied]  judgment!"). 
on  the  ground  (State  grounds  of  application).  lD™.  Pr. 


(s)  Formerly  it  was  necessary  for  the  third  party  to  enter  a  x!onditionaI 
appearance  before  applying  to  set  aside  the  notice.  But  no  conditional  appear- 
ance is  now  necessary:  see  O.  XII.  30.  Having  regard  to  the  terms  of  that 
rule,  the  application  should  be  made  by  motion,  though  in  practice  it'  is-  usually 
made  by  summons.  For  cases  in  which  the  order  griming  leave  to'  serve  the 
notice  has  been  discharged,  see  Bower  v.  Hartley,  1  Q.  B.  D.  652;  "Tim 
Bianoa,"  8  P.  D.  91;  Wynne  v.  Tempest,  (1897)  1  Ch.  IW.  For  foria 
ef  order,  see  R.  S.  C.  App.  K.,  No.  14. 

(0  See  O.  LXX.  3.  •         ■  '■■■'■"■ 

(u)  See  O.  XVI.  60;  and  headiiote,  p.  77.  For  form' of  judgment' against 
third  party,  where  he  makes  default  in  appearance,  and  after '  satisfaction  by 
the  defendant  of  a  default  judgment  against  himself,  see  Chltty's  Fortas,  ^.  24?, 

D. — F.  6 


PARTIES  TO  AN  ACTION. 


[Ch.  IV, 


155. 

notice  of 
tnotiou,  or 
^summons  for 
Judgment 
-after  the 
decision  of 
ithe  action 
otherwise 
■than  by 
itrial  {x). 
[Dan.  Pr, 
:221.J 


Formal  parts:  see  Form  3?  or  39  or  44, 
on  the  part  of  the  defendant  0.  D.  that,  no  appearance  having 
ibeen  entered  by  X.  Y".  (third  party),  to  the  notice  claiming  con- 
tribution [or,  indemnity]  served  upon  him.  by  the  said  C.  D., 
pursuant  to  order  dated  the day  of ,  19 — ,  and  the  appli- 
cant having  fully  satisfied.the_ amount  adjudged  to  be  due  from 

him  to  the  plaintiff  by  the  order  made  in  this  action  dated  the 

day  of ,  19 —  [or  as  the  case  may  &e],  the  applicant  may  be 

at  liberty  to  sign  judgment  against  the  said  X.  Y.,  for  £— —  {the 
amount  according  to  the  indemnity  or  contribution  claimed), 

together  with  the  sum  of  £ ,  being  [or,  part  of]  the  taxed  costs 

of  the  said. plaintiff. paid  by  the  applicant;-  and  together  with  the 
costs  of  the  applicant  of  his  defence  to  this  action,  including  therein 
the  costs  of  and  incidental  to  the  said  notice,  and  of  this  applica- 
tion: such  costs  to  be  taxed  (?/). 


156. 

ZKotice  for 
directions 
«.fter  appfar- 
4i,noe  of  third 
marty  (z). 
{Dan.  Pr^ 
3i21.] 


Formal  parts:  see  Form  44. 

Take  notice  tha,t  the  defendant  CD.  intends  to  apply  for  an 
order  for  third  party  directions  as  follows:  that  the  defendant  do 
within—^ — days  from  the  date  of  Ihe  order  to  be  made  herein 
deliver  a  statement  of  his  claim  to  the  said  third  party,  who 

shall  plead  thereto  within days  from  the  delivery  thereof. 

And  that  the  said  third  party  be  at  liberty  to  appear  at  the  trial 
of  this  action  and.  take  such  part  as  the  Judge  shall  direct,  and  be 
IJOund  by  the  result  of  the  trial.  And  that  the  question  of  the 
liability  pf  the  said  third  party  to  indemnify  the  defendant  be 
tried  at  the  trial  of  this  action,  but  subsequent  thereto. 


I"orm  7,  and  for  form  of  affidavit  in  support,  ibid.,  Form  8.  If  it  is  desired 
to  enter  judgment  against  the  third  party  before  satisfaction  of  the  judgment 
suffered  by  the  dft.,  leave  must  be  obtained:  0.  XVI.  SO. 

(»)  See  O.  XVI.  31;  and  headnote,  p.  77.  Eor  form  of  judgment  against 
third  party,  after  trial,  see  Chitty's  Forms,  250,  Form  13. 

(y)  Judgment  for  costs  can  only  be  entered  if  the  third  party  notice  claimed 
contribution  or  indemnity  in  respect  of  costs  to  be  recovered  by  the  pit.  against 
the  dft. 

(iz)  See  0'.  XVI.  52,  53;  and  headnote,  p.  77;  see  Benecke  v.  ¥roat,  1 
Q.  B.  D.  419;  Coles  v.  CivU  Service  Supply  Association,  26  0.  D.  529.  For 
form  of  orier,  see  Seton,  p.  22,  No-  3,  and  Chitty's  Forms,  pp.  213,  214.  The 
Court  refused  to  give  directions  in  the  following  cases,  viz.:  Poritif em  v.  Foord, 
12  Q.  B.  B.  162;  Sell  v..  Von  Sadelzen,  W.  N.  (1883)  208,  where  the  clajm 
^toi  contribution  and  ind.emnity  was  invalid;   in  Baxter  v.   France,  (1895)  1 


.a.  5.]      PARTIES  BY  CHANGE"  OR  TRANSMISSION  OF  INTEREST. 


83 


157. 

(See  Form  149,  which  can  be  readily  adapted  to  meet  the  case.)    ^°'^"^  ^y 

olaimiDg 
contribution 

or  indenmitj 

against  co- 
defendant  (a). 
[Dan.  Pr. 

Section  IV .^Parties  by  Service  of  Notice  of  the  Judgment. 

[i)o».  I'r.,  pp.  225,  226.] 

(See  Chap.  XVII.,  Sect.  III.,  pp.  538—698,  pod.) 


Section  V, — Alteration  of  Parties  on  a  Change  or 
Transmission  of  Interest. 

[Dan,  Fr.,  pp.  226—246.] 

Change  of  Parties  by  Death,  #c. — Summary  of  Material-  Provisions  of  X.  S.  C. 

1883. 

Effect  of  eJmnge  of  parties. — No  abatement  by  marriage,  death,       Oedeb. 

or  bankruptcy  of  any  of  tiie  parties,  where  cause  of  action  aur-  

vives.  Action  does  not  become  defective  by  assig^mnent,  creation, 
or  devolution  of  any  estate  or  title  penderite  lite. — Whether  cause 
of  action  survives  or  not,  no  abatement  by  reason  of  the  death  of 
either  party  between  verdict  or  finding  of  issues  of  fact  and 
judgment .'    XVII.  1. 

Q.  B.  591,  where  the  daim  was  too  complex  to  try  with  the  action;  in  Barton 
V.  i.  #  N.  W.  B.  Co.,3S  0.  D.  pp.  151,  152,  where  the  defendants'  defence 
was  sul^cient;  and  in  Schneider  v.  Batt,-8  Q.  B.  D.  701,  C.  A.,  where  it  was 
impossible  to  decide  both  matters  in  one  trial.  If  the  Court  is  satisfied  that 
the  case  is  not  one  for  third  party  procfedure,  as  in  Pontifex  v.  Foord,  supra, 
the  third  party  is  struck  out;  no  order  to  dismiss  him  is  required:  Baxter  v. 
France,  (1896)  1  Q.  B.  591.  In  Callender  v.  Wallingford,  32  W.  R.  491,  a 
third  party  was  allowed  to  raise  against  the  df t.  defences  which  the ;  latter 
might  have  raised,  but  had  not  raised,  against  the  pit. ;  but  as  against  the  pit. 
the  third  party  was  confined  to  the  defences  actually  raised  by  the  dft.  A 
third  party  cannot  counterclaim  against  the  pit. :  Eden  v.  Weardale  Iron  ^  Coal 
Co.,  SB  C.  D.  333;  but  if  he  obtains  an  order  enabling  him  to  contest  the  plt.'s 
claim  at  the  trial  as  if  he  had  been  originally  a  dft.,  be  will  be  in  the  position 
of  an  opposite  party  to  the  pit.,  and  may  be  allowed  to  deliver  interrogatories 
to  him,  and  is  compellable  to  answer  interrogatories:  S.  C,  34  C.  D.  223;  35 
C,  D.  287;  and  lemble,  such  an  order  would  entitle  the  third  party  to  appeal: 
ct.  The  Millwall,  (1905)  P.  155,  C.  A. 

(a)  See  0.  XVI.  55;  and  headnote,  p.  77.  See  Sawyer  v.  Sawyer,  28 
O.  D.  595;  Flotver  v.  Todd,  W.  N.  (1884)  47;  Butler  v.  B.,  14  C.  D.  329; 
Bahin  v.  Hughes,  31  C.  D.  390.  No  leave  is  required  to  serve  this  notice,  the 
applicant  being  already^.a  party:  Towse  v.  Loveridge,  25  C.  D.  76.  There  ia 
therefore  no  o^rder  wfiichf-^he  4^*:  served-  with'  notice  can  apply  to  disdhtlrge. 
He  should  raise  his  ohjedUilbmida'ithe  summons  for  direc|;ions:  Bagter  v.  France, 
(1895)  I  Q.  B.  455.  Directions  must  be  obtained  under  0.  XVI.  52;  Tritton, 
V.  Bankart,  56  L.  J.  Ch.  629. 

6(2) 


■^4  PARTIES  TO  AN  ACTION.  [Ch..  IV. 

Okdeb. 

Bitpcessors  in  interest:  how  brought  before  Court. — In  case  of 

marriage,  death,  bankruptcy,  or  devolution  of  estate  by  operation 
of  law,  the  Court  may  order  successor  in  interest  to  be  made  a 
party  or  served  with  notice XVII.  2. 

Assignment,  4'0.,  pendente  lite. — In  case  of  assignment,  creation, 
or  devolution  ,of  any  estate  or  title  pendente  lite,  the  action  may 
be  continued  by  or  against  the  person  to  or  upon  whom  the  estate 
or  title  has  devolved  „      3. 

drder  to  carry  on  'proceedings. — An  order  to  carry  on  proceed- 
ings between  continuing  parties  and  new  parties  may  be  obtained 
ex  parte  upon  allegation  ; ,,      4. 

Service  of  order. — Order  must  be  served  on  continuing  and  new 
parties,  and  an  appearance  entered  by  new  parties,  as  in  case  of 
parties  served  with  writ  of  summons „      5.. 

Application  to  discharge  the_  order : — 

(1)  By  person  under  no  disability,  or  having  a  guardian  ad 

litem,  to  be  made  within  twelve  days  from  service „      6.^ 

(2)  By  person  under  disability,  and  having  no  guardian  ad 
litem,  within  twelve  days  from  appointment  of  such 
guardian ,,      7^ 

Death  of  sole  plaintiff'  or  defendant. — Whea  plaintiff  or  defen- 
dant dies;  and  cause  of  action  survives,  the  defendant  (or  the 
person  against  whom  the  action  may  be  continued)  may  apply 
by  summons  to  compel  plaintiff  (or  person  entitled  to  proceed) 
to  proceed  with  action ;  and  in  default  judgment  may  be  entered, 
and  execution  may  issue „      8. 

Notice  of  abatement. — Solicitor  of  plaintiff  must  give  notice  of 
abatement  to  the  proper  officer „      9. 

A  cause  marked  "abated  "  to  be  struck  out  of  cause-books  afteri 
one  year  , „       10.. 

As  to  change  of  parties,  see  Seton,  pp.  114 — 119. 

Practiee-  under  0.  XVII.  i. — ^Applications  under  this  rule  are  usually  mad& 
by  petition  "of  course."  The  order  is  obtained  in  the  C.  D.  ex  parte  on 
allegation.  The  petition  should  state  the  nature  of  the  action,  the  la«t 
material  proceeding  in  the  action,  and  the  event  which  has  caused  the  change-, 
or  transmission  of  interest  or  liability. 

The  effect  of  the  decision  in  Pennington  v.  Caley,  (1912)  2  Ch.  236,  as  to- 
,the  proper  method  of  procedure  whei*  the  pit.,  his  assignees,  or  his  successors 
refuse  to  present  a  petition  of  course,  is  fully  dealt  with  in  Dan.  Pr.  p.  226. 
In  the  case  of  one  of  several  pits,  dying  or  assigning  his  interest,  the  petition 
should  be  presented  by  his  re;gresentatives  or  assignees  jointly  with  the  con- 
tinuing pits.  The  "  transmission  of  interest "  referred  to  in  the  rule  liiuBt- 
be  an  absolute  transmission,  e.g.,  a  mortgage  by  a  pit.  of  the  subject-matter 
of  the  action  will,  not  entitle  the  mortgagee  to  apply  to  be  added,  nor  is  the- 
a^ppointment  of  a  receiver  in  bankruptcy  of  a  party  before  adjudication  a 
transmission  within  the  rule. 

The  appointment  of  a  liquidator  of  a  company  does  not  necessitate  an  order, 
nor  does  the  fact  that  a  company  changes  its  name  (as  to  which,  see  Companies. 
(Consolidation)  Act,  1908,  s.  8  (5)).  The  fact  that  a  party  changes  her  name 
by  mairiage  will  not  make  an  application  necessary  unless  the  marriage  causes 
some  change  of  interest. 

'  The  petition  is  to  be  left  at  Room  138,  E.  C.  J.,  and  will  be  passed  by  the- 
.Registrar  in  attendance  on  the  Judge  to  whom  the  action  has  been  assigned  on 
the  day  ot  leaving  the  petition. 


S/5.]      PARTIES  BY  CHANGE  OR  TRANSMISSION  OF  INTEREST.  *^5' 

158. 

Formal  parts :  see  Form  35 .  Petition  of 

The  humble  petition  of  order  for 

the  plaintiffs  C.  D.  and  E.  F.;  and  ^"FT^-^S 

Tir\iii  1  •  .>ii  plaintiffs,  and 

P.  Q.,  the  legal  personal  representative  of  the  late  aplaintifE's 

plaintiff  A.  B.,  now  deceased  [or,  the  tj-ustee  of  the  ~oapro° 

property  of  the  plaintiff  A.  B.,  a  bankrupt,  or,  the  oeeding8(J). 

assigneesof  the  interest  of  the  plaintiff  A.  B.].  233.] 

Showeth  as  follows: 

1 .  {Stats  shortly  t^e  nature  of  the  actum,  the  last  material  pro- 
ceeding therein,  and  the  present  position  thereof ;  as  thus :  On  the 

day  of ,  19 — ,  judgment  was  given  in  this  action,  which  is 

one  for  the  administration  of  the  estate  of  X.  Y.,  deceased,  whereby 
certain  accounts  and  inquiries  were  directed  to  be  taken  and  made: 
which  accounts  and  inquiries  are  now  in  course  of  prosecution.) 

2.  (State  the  nature  of  the  interest  of  the  original  pcarty,  the 
particular  event  which  has  caused  the  change  or  transmission  of  ^ 
interest  or  liability,  and  allege  the  consequent  change  or  transh 
mission  thereof ;  for  forms  of  allegation,  see  Form  160.) 

Your  petitioners  therefore  humbly  pray,  that  the  pro- 
ceedings in  this  action  may  be  carried  on  and.  prosecuted 
by  your  petitioners  against  the  said  (continuing  defen- 
dants), in  like  manner  as  such'  proceedings  might  have 
been  carried  on  and  prosecuted  by  the  said  A.  B.,  C.  D., 
and  E.  F.,  if  the  said  A.  B.  had  not  died  [or,  had  not 
become  bankrupt,  or,  had  not  assigned  his  interest— or 
as  the  case  may  he']. 


159. 

Formal  parts :  see  Form  35.  Petition  of 

The  humble  petition  of  the  plaintiffs.  course  for 

,.  -         ■  order  to  carry 

Ohoweth  as  loLLows:  on  proceed- 

1.  (See  par.  1  of  Form  158.)  ^X»f 

2.  (See  par.  2  of  Form  158.)  suooeB8or8((!). 

Your  petitioners  therefore  humbly  pray,  that  the  pro-  233^ 
ceedings  in  this  action  may  be  carried  on  and  prosecuted 

(6)  O.  XVII.  4. 

(c)  An  order  obtained  by  pit.  to  revive  against  representatives  of  deceased 
dft.,  is  not  snfBcient  to  enable  euch  representatives  to  proceed  with  a  counteir- 
claim  of  the  deceased  dft. ;  they  must  themselves  obtain  an  order  to  carry 
on  proceedings  on  the  counterclaim:  Andrew  v.  Aitken,  21  C.  D.  175.  Where 
dft.  in  an  action  founded  on  tort  dies  before  trial,  and  more  than  six  months 
after  commencement  of  the  action,  the  further  proceedings  cannot  be  con- 
tinued against  his  representatives:  Kirk  v.  Todd,  21  C.  D.  484. 


H6       '  '  PARTIES  TO  AN  ACTION.  ^  [Ch.  IV. 

by  your  petitioners  against  the  said  P.  Q.  and  R.  S. 
{successors  in  interest  or  liability  of  the  defendant). 
If  there  were  other  defendants,  say:  against  the  said 
E.  F.  and  G.  H.  {continuing  defendants),  and  against 
the  said  P.  Q.  and  E.  S.  {successors  of  defendant  C.  D.), 
in  like  manner  as  such  proceedings  might  have  been 
carried  on  and  prosecuted  against  the  said  CD.  [or, 
against  the  said  C.  D.,  E.  F.,  and  G.  H.J  if  the  said 
CD.  had  not  died  [or,  had  not  become  bankrupt^pr, 
had  not  assigned  his  interest]. 


233.] 


160 

Common  Assignment.— By  an  indenture,  dated  the  — -  day  of  — -, 

forms  of         19 — ,  and  made  between,  dc,  all  the  share  and  interest  of  the 
peSnX™    plaintiff  [or,  deffendant]  has  been  assigned  to  and  has  become  vested 
order  to  carry  jj,  E    F 
on  proceed- 
ings (rf). 

[Dan.  Pr.  Bankruptcy. — On  the day  of  — —,  19 — ,  the  plaintiff  [or, 

defendant]  was  adjudicated  a  bankrupt;  and  C  D.  has  been 
appointed,  and  now  is,  the  trustee  of  the  property  of  the  said 
plaintiff  [or,  defendant],  a  bankrupt. 

Bankruptcy :  Official  receiver. — On  the day  of ,  19—, 

the  plaintiff  [or,  defendant]  was  adjudicated  a  bankrupt,  but  no 
trustee  of  the  property  of  the  said  plaintiff  [or,  defendant]  under 

the  said  bankruptcy  has  yet  been  appointed.    A.  B.,  of ,  is 

the  official  receiver. 

Bankruptcy:  Appointment  of  neiv  trustee. — E.  F.  has  been 
appointed  in  lieu  of  the  said  CD.,  and  is  now,  the  trustee  of  the 
property  of  the  said  A.  B.,  a  bankrupt  (e.) 

Death  and  probate.— On  the day  of ,  19 — ,  the  plaintiff 

[or,  defendant]  died,  having  by  his  will  dated  — -,  appointed 
E.  and  F.  executors  thereof,  by  whom  the  same  was  duly  proved  on 

tbe ■  day  of ,  19 — ,  Vhereby  they  became,  and  now  are,  the 

legal  personal  representatives  of  the  plaintiff  [or,  defendant], 

(d)  For  forms  of  allegation,  see  Seton,  114,  118. 

(e)  Where  either  a  pit.  or  dft.  has  become  bankrupt,  the  order  made  on  the 
petition  of  course  should  direct  the  proceedings  to  be  carried  on  by  or  against; 
'A,  B.  under  his  ofBcial  title,  the  trustee  of  the  property  of  C.  D.,  a  bankrupt: 
'Bankruptcy  Act,  1883,  s.  83. 


/ 
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S.  5.3      PARTIES  BY  CHANGK  OR  TRANSMISSION  OF  INTEREST.  8X^ 

Heirship  in  case  of  copyholds. — The  said  plaintiff  [or,  defen- 
dant] left  A.  B.  his  heir  according  to  the  custom  of  the  manor  of 
C,  whereof  the  hereditaments  in  the  pleadings  mentioned  arc 
hold  en. 

Death  and  letters  of  administration. — On  the day  of , 

19 — ,  A.  B.,  the  plaintiff  [or,  A.  B.,  the  defendant],  died,  and  on 

the day  of ,  19 — ,  letters  of  administratiojn  of  his  estate 

were  granted  by  the  Principal  Registry  [or  as  may  be]  of  the 
Probate  Division  of  His  Majesty's  High  Court  of  Justice  to 
CD.:  whereby  he  became,  and  is  now,  the  legal  personal  represen- 
tative of  the  said  A.  B. 

Lunacy  and  appointment  of  committee.— On  the day  of 

19 — ,  the  plaintiff  [<w  as  may  be]  was  found  lunatic  by  in- 


quisition [or  as  may  be];  and  CD.  has  been  appointed,  and  is 
now,  the  committee  of  his  estate. 

Lunacy:  Appointment  of  new  committee. — On  the day 

of ,  19 — ,  E.  F.  was  appointed,  and  is  now,  the  committee  of 

the  estate  of  the  said  A.  B.,  in  lieu  of  the  said  CD. 

Marriage  and  settlement. — On  the day  of ,  19 — ,  the 

plaintiff  [or,  defendant]  intermarried  with,  and  she  is  now  the  wife 
of,  C  D.,  of,  dc.    Previous  to  and  in  contemplation  of  the  said 

marriage  an  indenture  of  settlement  dated  the day  of , 

19 — ,  was  executed,  whereby  all  the  share  and  interest  of  the 
plaintiff  [or,  defendant]  was  assigned  to,  and  is  now  vested  in, 
E.  F.  and  G.  H.,  the  trustees  of  the  said  indenture. 


161. 

Formal  parts :  see  Form  35 .  Petition  ofr 

The  humble  petition  of  the  above-named  plaintiff.       ooifseto      -» 
OL        i-i.        J!  n  ■  continue       .  1 

Ohoweth  as  lollOWS:  proceedings-  ; 

1.  By  the  judgment  in  this  action  dated  the  — r-  day  of ,  ^^"atter*'"*' 

19 — ,  certain  accounts  and  inquiries  were  directed  to  be  taken  and  judgment  (/).. 
made:  which  are  in  course  of  prosecution.  '  233.]     " 

(J)  See  Seton,  p.  114,  No.  4;  and  see  Peter  v.  Peter,  26  C.  D.  181,  in  which.; 
the  present  form  of  order  was  settled  by  Chitty,-  J.  Where  the  infant  is, 
bom  before  judgment  the  inquiry  will,  of  course,  be  unnecessary.  The  order 
must  be  brought  into  Chambers  in  the  usual  way.  Evidence  will  be  requii^' 
as  to  the  birth,  and  the  proceedings  affecting  the  interest  of  the  infant. 
The  matter  wiU  then  be  adjourned  for  certificate,  and  if  the  certificate  finds 
that  it  is  for  the  benefit  of  the  infant  that  he  should  be  bound  by  the  pro- 
ceedings, he  will  be  bound  accordingly. 


S8:  .  PARTIES  TO  AN  ACllON.  [Ch.  IV. 

2.  Since  the  date  of  the  said  judgment,  namely,  on' or  about  the 
day  of  ,  19 — ,  a  child  named  A.  B..has  beeqi  bora 


to  the  defendant  C.  B.;  and  such  child  has  an  interest  in  the 
subject-matter  of  this  action  [or,  is  a  necessary  party  to  this 
action]. 

Your  petitioner  therefore  humbly  prays,, 

1 .  That  the  proceedings  in  this  action  be  carried 
on  between  the  plaintiffs  and  the  defendants  and  the 
said  A.  B. 

2.  That  an  inquiry  may  be  directed  whether  any 
proceedings  affecting  the.  interest  of  the  infant  A,  B. 
in  this  action  have  been  had  therein  since  his  [or, 
her]  birth  ;  and  if  so,  whether  it  will  be  fit  and 
proper  and  for  the  benefit  of  the  said  Jafant,  that 
he  [or,  she]  should  be  bound  by  the  said  judgment 
and  the  proceedings  thereunder;  and  that  if  it  shall 
be  so  certified,  it  may  be  ordered  that  the  infant 
A.  B.  be  bound  accordingly  as  from  the  date  of  the 
said  judgment. 


162. 

■Summons  for       Formal  parts :  see  Form  39 . 

'Order  to  cany  .      .  .  ■       i        i    jj 

on  proceed-      on  the  part  of  the  plaintiff,  that  the  judgment  herein  dated  wc^ 

wOTreseote^      and  the  several  proceedings  thereunder,  and  the  accounts  and  in- 

*"eB  "*  quiries  thereby  directed,  may  be  carried  on  between  the  applicant 

accounting      and  P.  Q.  and  K.  S.,  the  legal  personal  representatives  of  the  late 

IwoJ^of  W^  defendant  E.  F.,  in  like  manner  as  they  would  have  been  carried 

■estate  onnou-  on  between  the  plaintiff  and  the  said  E.  F.  if  he  had  not  died;  and 

as^tB.  °"        '^^t  what  on  taking  the  said  accounts  shall  appear  to  have  come  to 

[Dan,  Pr.        the  hands  of  the  said  E.  F.  may  be  answered  by  the  said  P.  Q.  and 

R.  S.,  his  executors  [or,  administrators],  out  of  his  assets  in  a  due 

course  of  administration;  and  in  case  they  shall  not  adinit  assets 

ef  the  said  E.  F.  for  that  purpose,  then  that  an  account  may  be 

taken  of  his  personal  estate  come  to  the  hands  of  the  said  P.  Q. 

and  R.  S.,  or  either  of  them,  or  to  the  hands  of  any  other  person 

■or  persons  by  the  order  or  for  the  use  of  the  said  P.  Q.  and  R.  S., 

or  either  of  them. 


dS.  5.3      PARTIES  BY  CHANGE  OR  TRANSMISSION  OF  INTEREST. 
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163. 

Forma?  paris;  see  Form  44.  Notice  for 

Take  notice  that  the  - —  company  intend  to  apply,  dc,  that  p„bUo  officer 

the  above-named  A.  B.,  having  on  the  day. of ,  19 — ,  too»rwon 

■died  [or,  resigned,  or,  been  removed  from,  his  office  of  public  officer  ^j. 
of  the  applicants],  that  this  action  may  be  continued,  carried  on, 
-and  prosecuted  in  the  name  of  C.  D .,  of  (^residence  and  description), 
who  is  now  the  registered  public  officer  of  the  appUoants,  and  is 
■duly  registered  and  appointed  to  sue  on  their  behalf  as  their  regis- 
tered public  officer  in  the  room  of  the  said  A.  B.  as  the  nominal-, 
plaintiff  in  this  action. 


164. 

Formal  parts :  see  Form  44.  Notice  for 

Take   notice   that   the   plaintiff   [or   as   may   be]   intends   to  °„bstituted 

:  apply,  Sc,  that  he  may  be  at  liberty  to  serve  the  order  dated  service  of  the 

the day  of ,  19 — ,  to  carry  on  and  prosecute  the  proceed-  [Dan.  Pr. 

ings  in  this  action,  together  with  a  copy  of  the  order  to  be  made  ^^^-^ 
•on  this  application  on  C.  D.  by  (Here  describe  mode  of  service 
■proposed :  see  Foim  981) . 


165. 

(See  Form  982.)  Affidavit  in 

support. 


166. 

Memorandum 


(Title  and  reference  to  the  record.)  T^pe^^ 

Entei;  an  appearance  for  X.  Y.,  who  has  been  served  with  an  [Dan.  Pr. 

-order  dated  the day  of ,  19 — ,  to  carry  on  and  prosecute       '^ 

the  proceedings  in  this  action. 


iff)  See  the  Country  Bankers  Act,  1826  (7  Geo.  IV.  0.  46),  s.  9.  For  form  of 
•  order  see  Meek  v.  Burnley,  M.  E.,  12  Jan.  1863,  Beg.  Lib.  B.  6.  The  applica- 
Ttion'muat  be  supported  by  an  affidavit  verifying  the  statements  in  the  petition. 

(A)  As  to  service  of  the  order,  see  0.  XVII.  5;  and  headnote,  p.  84.  If 
dft.  has  not  appeared,  the  order  for  service  against  his  successor  may,  it  seems, 
Ibe  served'by  filing  it  under  0.  LXVII.  4:  Jaokaon  v.  Kilham,  W.  N.  (1891)  171. 

(>)  See  0.  XVII.  6;  and  headnote,  p.  84.  This  form  is  given  in  R.  S.  C. 
App.  A.,  Fart  II.,  No.  6.  As  to  the  fee  payable  on  entering  an  appearance,  see 
Ord.  as  to  S.  C.  fees,  1884,  Sched.  No.  17 
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PARTIES  TO  AN  ACTION. 


[Ch.  IV. 


167. 

Notice  to 
discbarge  or 
vary  order  to 
carry  on  pro- 
ceedings {&), 
[Dan.  Pr. 
237.] 


Formal  parts:  see  Form  44. 

Take  notice  that  the  defendant  [or,  X.  Y.,  who  has  been  served, 

with  the  order,  dated  the day  of ,  19 — ,  to  carry  on  the 

proceedings  in  this  action]  intends  to  apply,  Sc,  that  the  [said} 

order,  dated  the day  of ,  19 — ,  'whereby  it  was  ordered 

that  {Recite  ordering  part), 

Or,  that  so  much  of  the  said  order,  dated  the day  of ,. 


19 — ,  as  directs  that  {Recite  the  part  in  question), 
may  be  discharged  [or,  may  be  varied  by  (Specify  the  variation 
desired)}:    with  costs  to  be  paid  by  {the  party  who  obtained 
the  order)  to  the  applicant,  on  the  ground  that  {here  state  the- 
irregularity  alleged  as  a  ground  of  discharge)  {I). 


168. 

Summons  to 
compel  repre- 
sentatives of 
a  deceased 
plaintifi  or 
continuing 
plaintiff  to 
proceed  (m). 
[Dan.  Pr. 
232,] 


Formal  parts :  see  Form  39 . 
on  the  part  of  the  defendant  A.  B.,  that 

Where  the  action  was  brought  by  a  sole  plaintiff,  say :  CD., 
and  E.  F,,  the  legal  personal  representatives  [or  as  may  bej\ 
of  the  [late]  plaintiff  G.  H.,  [now  deceased  or  as  may  fee] 
Where  the  action  was  brought  by  several  plaintiffs,  say :  the- 
plaintiffs  J.  K.  and  L.  M.  {continuing  plaintiffs) 
may  be  ordered  within  one  month  to  obtain  and  serve  on  the 
applicant  an  order  to  carry  on  and  prosecute  the  proceedings  in 
this  action  against  the  said  defendant;  and  that  in  default  thereof 
the  applicant  may  be  at  liberty  to  sign  judgment  for  his  costs  of 
defence  in  this  action,  and  to  issue  execution  therefor;  and  that, 
the  costs  of  this  application  may  be  the  costs  of  the  applicant  in. 
any  event. 


(k)  See  O.  XVII.  6,  7.  The  application  must  be  made  within  twelve  days- 
after  service  of  the  order,  or,  where  the  person  served  is  under  disability 
and  has  no  guardian  ad  litem,  within  twelve  days  from  the  appointment- 
of  a  gnardiav:  ibid.  In  DeUmy  v.  DeUtny,  27  Sol.  J.  418,  an  order  of  course- 
at  instance  of  party  who  had  not  obtained  an  order  to  attend  proceedings- 
was  discharged.  For  »  case  in  which  an  order  against  a  trustee  in  bank- 
rjiptcy  was  discharged,  see  Greenwood  v.  Sumber  ^  Co.,  W.  N.  (1898)  162. 

(0  See  0.  LXX.  3. 

{m)  See  0.  XVII.  8;  and  headnote,:p.  S*. 
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169. 

Formal  parts:  see  Form  39.  Summons  by 

On  the  part  of  E.  F.  and  G.  H.,  the  legal  personal  representa-  senHjiiveBof 
tiyes  of  the  late  defendant  A.  B.,  now  'deceased,  that  the  plaintifE  4®f "^i^*^^  ^ 

,,,.,.  11.  1  defendant  to 

may  be  ordered  withm  one  month  to  obtain  and  serve  on  them  an  compel 

order  to  carry  on  and  prosecute  the  proceedings  in  this  action  pTOc"ed()2K 
against  the  applicants;  and  that  in  default  thereof  the  appKoants  [Pan.  Pr. 
may  he  at  liberty  to  sign  judgment  for  the  costs  of  defence  herein, 
and  to  issue  execution  therefor;  and  that  the  costs  of  this  applica- 
tion may  be  the  costs  of  the  applicants  in  any  event. 


170- 

(Short  title  and  reference  to  the  record.^)  Certificaf*  by 

I  hereby  certify  that  this  cause  or  matter  has  become  abated  [or  ^^''i'o''  ^l*** 
■^  L       cause  nas 

as  maybel  by  reason  of  {State  the  cause  of  the  abatement,  do.),    abated  (o). 

Dated  the day  of ,  19—.  ^^-  ^' 

(Name  and  address  of  solicitor.) 


(«)  See  O.  XVII.  8;  and  headnote,  p.  84. 
(o)  See  O.  XVTI.  9,  10;  and  headnote,  p.  84. 
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CHAPTER  V. 

PROCEEDINGS  ON  THE  PART  OF  THE  PLAINTIFF 
PREVIOUS    TO   THE   ISSUE   OF   THE   WRIT   OF- 

SUMMONS. 

IDan.  Pr.,  pp.  247—251.]-        ' 


171. 

Notice  of  the       rp^  q  jy  ^  ^f  {aMress  and  addition),  and  E.  F.,  of  (addressand 
[Dan.  Pr.       description) . 

^*®'^  I,  A.  'B.  [pr,  I,  G.  H.,  of  (address),  as  solicitor  for  and  on  behalf 

of  A.  B.  (6)]  of  (address  and  addition),  do  herpbj,  according  to 
the  statute  in  that  behalf,  give  you  notice  that  I  [or,  the  said  A.  iB.] 
will,  at  or  after  the  expiration  of  one  calendar  month  (c)  from  the 
time  of  your  being  served  with  this  notice,  cause  a  writ  of  sum- 
mons (d)  to  be  issued  out  of  His  Majesty's,  High  Court  of  Justice 
against  you  at  my  suit  [or,  at  the  suit  of  the  said  A.  B.],  and 
proceed  thereon  according  to  law:  for  that  {Here  state  the  cause 
of  action  with  clearness  and  certainty,  and  so  as  to  inform  the 
person  served  of  the  ground  of  complaint  (e)). 

Dated  this day  of ,  19 — . 

Yours,  &c., 

A.  B., 
[Or,  G.  H.,  solicitor  for  A.  B.(/)]. 


(a)  Notice  of  action  was  by  various  statutes  required  to  be  given  before  an 
action  could  be  brought  in  respect  of  any  act  done  in  pursuance  of  them:  see 
Cihitty's  Arch.  206—213,  1067.  But  the  Public  Authorities'  Protection  Act, 
1893  (56  &  57  Vie.  o.  61),  s.  2,  repealed  so  much  of  any  Public  General 
Statute  as  requires  notice  of  action  to  be  given.  The  form,  however,  is  retained, 
as  there  may  be  local  and  personal  Acts  passed  subsequent  to  the  Public  Autho- 
rities' Protection  Act  which  require  notice  of  action  to  be  given,  and  these  are 
not  affected  by  the  provisions  of  the  said  Act:  Boden  v.  Smith,  18  L.  J.  0.  P. 
121.    For  forms,  see  Chitty's  Forms,  p.  28. 

(6)  Sometimes  the  party  himself  must  give  the  notice;  sometimes  it  may  be 
given  by  his  solicitor  or  other  agent  on  his  behalf:  Chitty's  Arch.  210. 

(c)  One  calendar  month's  notice  is  sufScient  in  every  case:  6  &  6  Vio.  o.  97, 
8.  4. 

(d)  The  notice  must  state  clearly  an  intention  to  bring  an  action:  NorrU  v. 
Smith,  10  Ad.  &  El.  188. 

(e)  As  to  the  contents  of  the  notice,  see  Chitty's  Arch.  211. 
(/)  The  notice  should  be  signed:  Chitty's  Arch.  211. 


PROCEEDINGS  BEFORE  ISSUING  WRIT. 


172. 
A.  B.,  of  (address  and  addition).  indorsement 

Or,  G.  H.,  of  (address),  solicitor  for  A.  B.,  of  (address  and  °°"°  "^ 
addition). 


173. 

(Same  as  ForfQ  1255.)  Summons  for 

leave  to 

commence 

■     -     -  action. 

[Dan.  Pr. 
249 
(S')  Sometimes  the  statute  requiring  the  notice  to  be  given  requires  the  name 

and  place  of  abode  of  the  intended  pit.,  or  his  solicitor,  to  be  indorsed  on  the 
notice;  Chitt^'s  Arch.  212. 
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CHAPTER  VI. 

THE  WEIT  OF  SUMMONS. 

[San.  Pr.,  pp.  253—290.] 


R.  S.  C. 


Commencement  of  action. — ^AU  suits  former^  commenced  by 
bill  or  infoimation  are  to  be  instituted  lit  the  High  Court  by  a 
proceeding  to  be  called  an  action Obd.  I.    1^ 

Bvery  action  is  to  be  commenced  by  writ  of  summons :  which  is 
to  be  indorsed  with  a  statement  of  the  nature  of  the  claim  made 
or  relief  required;  and  to  specify  the  Division  of  the  High  Court 
to  which  the  action  is  to  be  assigned „    11.  1. 


174. 

Authority  to 
solicitor  to 
institute  and 
prosecute 
action  (a). 
[Dan.  Pr. 
253.] 


Section  I. — The  Authority  to  institute  the  Action.  , 

IBan.  Pr.,  pp.  253—256.] 

I,  A.  B.,  of  {residence  and  addition},  authorise  Mr.  C.  D.,  of 
{place  of  business),  to  commence  and  prosecute  an  action  on  my 
behalf,  in  the  High  Court  of  Justice  for  {State  succinctly  the 
object;  as  thus:)  the  administration  of  the  estate  of  E.  F., 
deceased. 

Dated  this day  of ,  19—. 

A.  B. 


(o)  As  to  staying-  an  unauthorized  action,  see  Dan.  Pr.  255,  256;  and 
Chap,  XXXV.  The  writ  must  be  issued  in  the  name  of  the  solicitor  actually 
retained,  <)i  the  pit.  in  person:  see  Wrmj  v,  Kemp,  26  C.  D,  169,  where  pit; 
obtained  an  order  to  strike  her  name  out  of  the  writ  as  having  been  issued 
without  her  authority,  the  retainer  having  been  given  to  the  country  solicitor, 
and  the  writ  issued  by  the  London  agent  of  such  solicitor,  without  desoribingi 
him  as  such.  For  form  of  authority  by  next  friend  of  infant  or  lunatic,  see 
Form  73.  For  form  of  authority  by  relator,  see  Form  45;  and  he  must  employ 
a  solicitor.  A  neKt-friend;  of  a  person  under  disability  cannot  issue  the  writ; 
seQ  Wood  V.  Swann,  25  Sol.  J.  134;  and  a  company  or  corporation  can  only 
issue  the  writ  by  their  solicitor:  Scriven  v,  Jeacot  (1908),  53  Sol.  J.  101. 


S.  2.]  FORM  OF  THE  WHIT  OP  SUMMONS. 

Section  II. — The  Form  of  the  Wkit  of  Summons. 
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[Dan.  Pr.,  pp.  256—262.] 

I'orm  of  Writ  of  Summons. — Summary  of  Material  Provisions  of  R.  8.  C.  1883. 

Obdeb. 
Writs  of  summons  must  be  in  the  prescribed  form :  

(1)  For  service  within  the  jurisdiction II.  3, 

(2)  For  service  out  of  the  jurisdiction „     S. 

The  costs  of  a  writ  not  in  the  prescribed  form,  or  unnecessarily 

prolix,  must  be  borne  by  the  party  using  the  same  unless  the  Court 

or  Judge  otherwise  direct  „     2. 

How  prepared. — -Writs  must  be  prepared  by  plaintiff  or  his 
solicitor ;  and  written  or  printed  on  paper  of  the  description  pre- 
scribed by  the  rules  (Ord.  LXVI.  3) V.  10. 

Date  and  teste. — Writs  must  be  dated  on  the  day  of  issue,  and 
be  tested  in  the  name  of  the  Lord  Chancellor,  or,  if  that  office 
be  vacant,  in  the  name  of  Lord  Chief  Justice  of-  S^gland II.  8. 


(1.)  Official  Forms  of  Writ. 

19-.    B.  No.  — . 
In  the  High  Court  of  Justice, 
Chancery  Division  (c) . 
Joyce,  J. 

{or,  Warrington,  J.J 
[or,  Neville,  J.J 
[or,  Eve,  J.J 
[or,  Sargant,  J.J 
or,  Astbury,  J.J  (d). 

In  the  matter  of, the  Estate  of  F.  B.,  deceased  (e). 

Between  A.  B.  .         .         .         .    Plaintiff, 

and 

CD Defendant. 

George  the  Fifth,  by  the  Grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  and  of  the  British  Dominions  Beyond 
the  Seas,  King,  Defender  of  the  Faith. 

To  C,  D„  of ,  in  the  county  of . 

We  command  you,  that  within  eight  days  after  the  service  of 
this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  do  cause 

(6)  See  O.  II.  3;  App.  A.,  Part  I.,  No.  1. 

(c)  O.  II.  1. 

{d)  O.  V.  9,  (a),  (e);  and  headnote,  p.  131. 

(e)  As  to  this  statement,  see  Eyre  y.  Cox,  24  W,  B.  317,  It  is.  necessary  only 
in  the  case  of  an  action  to  administer  the  estate  of  a  deceased  person;  in  such 
a  case  the  reference  to  the  record  contains  the  initial  letter'  of  the  deceased 
person  whose  estate  it  is  80i|ght  to  administer,  and  not  of  the  pit.  The  writ 
may  also  be  headed  in  the  case  of  administration  of>  trust,  "In  the  matter 
of  the  Trust  or  Settlement,"  and  in  actions  by  debenture  holders,  "In  the 
matter  pf  the  A.  B.  Co."    In  no  other  case  can  a  writ  be  headed  in  a  matter. 


175. 

Writ  of 
summons  for 
service  within 
the  jurisdic- 
tion [b). 
[Dan.  Pr. 
268.] 


^6  ,  ;'i    THK  WEIT  OF  SIMMONS.  [CH.  V.L 

an  appearance  to  be  entered  for  yna  in  an  action:  at  the  suit  of 
A.  B.;  And  take  notice  that  in  default  of  your  so  doing  the 
plaintiff  may  proceed  therein,  and  judgment  may  be  given  in  your 
absence. 

Witness,  Richard  Burdon,  Viscount  Haldane  of  Cloan,  Lord 

High  Chancellor  of  Great  Britain,  the day  of ,  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and ■ (/.) . 

Memorandum  to  be  subscribed  on  the  writ.  v 

NjB. — This  writ  is  to  be  served  (g^)  within  twelve    calendar 
months  from  the    date    thereof,  or,  if    renewed  (^)r 
within  six  calendar  months  from  the  date  of  the  last 
renewal,  including  the  day  of  such    date,  and   not 
afterwards. 
The  defendant  [or,  defendants]  may  appear  hereto  by  entering 
an  appearance  [or,  appearances]  either  personally  or  by 
solicitor  at  the  Central  Office,  Royal  Courts  of  Justice, 
London  (i) . 
Indorsements  to  be  made  on  the. writ  before  issue  thereof. 
The  plaintiff's  claim  is  for,  dc.  (fc). 

This  writ  was  issued  by  the  said  plaintiff,  who  resides  at . 

{Mention  the  city,  toum,  or  parish,  and  also  the  name  of  the  street 
and  number  of  the  house,  of  the  plaintiff's  residence,  if  any  {I).) 

Or,  This  writ  was  issued  by  Gr.  H.,  of ^'^  whose  address 

for  service  is  ,  solicitor  for  the  said  plaintiff,  who   resides 

at (to)  . 

Or,  This  writ  was  issued  by  Gr.  H.,  of ,  whose  address 

for  service  is  -; — ,  agent  for  J.  K.,  of ,  solicitor  for  the  said 

plaintiff,  who  resides  at . 

Indorsement  to  be  made  on  the  writ  within  three  days  after 
service  thereof  {n). 

This  writ  was  served  by  me  at ,  on  the  defendant  C.  D., 

on ,  the day  of  - — ,  19 — . 

Indorsed  the day  of  -, ,  19 — . 

(Signed) 
(Address) . 


(/)  See  0.  U.  8. 

(jr)  As  to  service  of  the  writ  of  summons,  see  Forms  368 — 388. 

(A)'  As  to  renewal  of  the  wiit  of  summons,  see  Ebrms  355— 3S7. 

(.»)  See  O.  XII..  1,  2. 

(A)  0.  III.  1;  and  see  Forms  20(9—340,  343—348. 

{1)0.  IV.  2;  and  Form  342;  and  see  Form  6,  note  (p). 

Qm)  0.  IV.  1;  and  Forta  341. 

(»?)0.  IX.  15;  see  Form:  388.         -  ;;  . 
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176. 

(Heading  as  in  Form  175.)  Specially 

r-i  1       T-i-i.  I/O  •     T-i  -ii-»t-\  lnaor^ed  writ 

tjreorge  the  -biith  {esc. :  as  tn  ilorm  175).  for  service 

To  C.  D.,  of ,  in  the  county  of .  r*?^  *1^« 

...  .  jurisdic- 

We  command  you,  that  within  eight  days  after  the  service  of  tion(o). 
this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  cause  an  269 a' 
appearance  to  be  entered  for  you  in  an  action  at  the  suit  of  A.  B. 
And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may 
proceed  therein,  and  judgment  may  be  given  in  your  absence. 

Witness  (c&c. :  as  in  Form  175). 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or,  if  renewed!,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  such  date, 
and  not  afterwards.  • 

The  defendant  may  appear  hereto  by  entering  an  appearance 
eitlier  personally,  or  by  solicitor,  at  the  Central  Office,  Royal 
Courts  of  Justice,  London. 

If  the  defendant  fails  to  deliver  a  defence  within  ten  days  after 
the  last  day  of  the  time  limited  for  his  appearance,  he  may  have 
judgement  entered  against  him^  without  notice,  unless  he  has  in 
the  meantime  been  served  with  a  summons  for  judgment,  or  for 
directions  (p) . 

Statement  of  Claim: — 
The  plaintiff's  claim  is  (q)  {see  Forms  322—336). 
Particulars: — 

(Signed)  ■(?•). 

And  the  sum  of  £ [or,  such  sum  as  may  be  allowed  on 

taxation]  for  costs;  and  also,  in  case  the  plaintiff  obtained  an  order 

for  substituted  service,  the  further  sum  of  £ ,    If  the  amount 

claimed  is  paid  to  the  plaintiff,  or  his  solicitor  or  agent,  within 
four  days  from  the  service  hereof,  further  proceedings  will  be 
stayed  (^). 

This  writ  was  issued  (<^c. ;  as  in  Form  175). 
This  writ  was  served  by  me  (Sc. :  as  in  Form  175). 


(o)  0.  II.  3;  App.  A.,  Part  I.,  No.  2. 

(_p)  This  notice  was  added  by  the  K.  B.  D.  Masters  in  April,  1911,  pursuant 
to  O.  LXI.  33. 

(j)  The  claim  for  costs  only  applies  in  the  case  of  a  liquidated  demand, 
and  not  where  recovery  of  land  is  claimed  under  0.  III.  6.  As  to  the  amount 
of  costs  to  be  inserted,  see  0.  III.  7,  and  note  thereunder  in  Annual  Practice. 

(>-)  0.  XIX.  4. 

(0  0.  III.  7. 

D.—F.  7 
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177. 
Ordinary  writ  '  19 — .      B.   No.  — . 

for  issue  from  _  . 

district  In  the  High  Court  of  Justice, 

registry  («).  Chancery  Division  (a;) . 

(Name  of  Judge). 
(Manchester)  District  Registry. 

Between  A.  B.  ;         .  Plaintiff, 

and 
CD..         .         .         .     Defendant. 

George  the  Fifth  (<fc.  .•  as  in  Form  175). 

To  C.  D.,  of ,  in  the of . 

We  command  you,  that  within  eight  days  after  the  service  of 
this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  cause  an 
appearance  to  be  entered  for  you  in  an  action  at  the  suit  of  A.  B. 
And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may 
proceed  therein,  and  judgment  may  be  given  in  your  absence. 

Witness  {dc. :  as  in  Form  175). 

N.B.^=-This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or,  if  renewed,  within  six  calendar  months  • 
from  the  date  of  the  last  renewal,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the  above- 
named  district  must  enter  appearance  at  the  office  of  the  registrar 
of  that  district  (Insert  address  of  office)  (y) . 

A  defendant  who  neither  resides  nor  carries  on  business  within 
the  said  district  may  enter  appearance  either  at  the  office  of  the 
said  registrar,  or  at  the  Central  Office,  Royal  Courts  of  Justice, 
London  (2:). 

The  plaintiff's. claim  is  for  (see  Forms  209—321), 

This  writ  was  issued  (d;c. :  as  in  Form  175). 

N.B. — The  address  for  service  must  he  within  the  district  (a). 

This  writ  was  sei-ved  (dc. :  as  in  Form  175). 


(«)  0.  II.  3;  App.  A.,  Part  I.,  No.  3. 

(as)  O.  II.  1. 

(y)  O.  V.  4. 

(z)  O.  V.  3. 

(a)  O.  IV.  3.  Where  df t.  does  not  reside  withiii  the  dietriot^  a  further  address 
for  service  must  be  added,  which  must  not  be  more  than  three  miles  from  the 
principal  entrance  of  the  Central  Hall  at  the  Eoyal  Courts  of  .Justice:  Ihid. 
And  where  the  action  ia  removed  to  London,  see  0.  XXV.  18. 
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178. 


(Heading  as  in  Form  177.)  Specially 

.  ,.,  indorsed  writ 

Ireorge  the  Fifth  {csc. :  as  m  Form  \io).  for  issue  from 

To  CD.,  of ,  in  the of . 


district 
registry  (J). 
We  command  you,  that  within  eight  days  after  the  service  of  [Dan.  Pr. 

this  writ  on  you,  inclusiye  of  the  day  of  such  service,  you  cause  an       '■' 

appearance  to  be  entered  for  you  in  an  action  at  the  suit  of  .V.  B. 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may 

proceed  therein,  and  judgment  may  be  given  in  your  absence. 

Witness  (cfr. ;  as  in  Form  175). 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or,  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the  above- 
named  district  must  enter  appearance  at  the  office  of  the  registrar 
of  that  district  (Insert  address  of  office) . 

A  defendant  who  neither  resides  nor  carries  on  business  within 
the  said  district  may  enter  appearance  either  at  the  office  of  the 
said  registrar,  or  at  the  Central  Office,  Royal  Courts  of  Justice, 
London. 

If  the  defendant  fails  to  deliver  a  defence  within  ten  days  after 
the  last  day  of  the  time  limited  for  his  appearance,  he  may  have 
judgment  entered  against  him  without  notice,  unless  he  has  in 
the  meantime  been  served  with  a  summons  for  judgment,  or  for 
directions. 

Statement  of  Claim: — 

The  plaintiff's  claim  is  (see  Forms  322—336). 
Particulars: — 

(Signed)  : . 

And  the  sum  of  £ [or,  such  sum  as  may  be  allowed  on 

taxation]  for  costs;  and  also,  in  case  the  plaintiff  obtains  an  order 

for  substituted  service,  the  further  sum  of  £ .    If  the  amount 

claimed  is  paid  to  the  plaintiff,  or  his  solicitor  or  agent,  within 
four  days  from  the  service  hereof,  further  proceedings  will  be 
stayed. 

This  writ  {dc. :  as  in  Form  175). 

N.B. — The  address  for  service  must  he  within  the  district. 

This  writ  was  sen'ed  {dc. :  as  in  Form  175). 


(6)  See  0.  II.  3;  App.  A.,  Part  I.,  No.  i. 

7  (2) 
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179. 

Writ  of 
summons  for 
service  out  of 
the  juris- 
diction, or 
■whereof 
notice  in  lieu 
of  service  is  to 
he  given  out 
of  the  juris- 
diction (c). 


(Heading  as  in  Form  175.) 

George  the  Fifth  (Sc. :  as  in  Form  175). 

To  C.  D.,  of ,  in  the of . 

We  command  you,  CD.,  that  within  : days(d)  after  the 

service  of  this  writ  [or,  of  notice  of  this  \vrit,  as  the  case  may  he\ 
on  you,  inclusive  of  the  day  of  such  service,  you  do  cause  an  appear- 
ance  to  be  entered  for  you  in  the  Chancery  Division  of  our  High 
Court  of  Justice,  in  an  action  at  the  suit  of  A.  B.  And  talk© 
notice,  that  in  default  of  your  so  doing  the  plaintiff  may  proceed 
therein,  and  judgment  may  be  given  in  your  absence. 

Witness  {dc. :  as  in  Form  175). 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or,  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

The  defendant  may  appear  hereto  by  entering  an  appearance, 
either  personally  or  by  solicitor,  at  the  Central  Office,  Royal  Courts 
of  Justice,  London. 

The  plaintiff's  claim  is  {dc. :  as  in  Forms  209 — 321). 

N.B. — This  writ  is  to  be  used  where  the  defendant,  or  all  the 
defendants,  or  one  or  more  defendant  or  defendants,  is  or  are  out 
of  the  jurisdiction.  When  the  defendant  to  be  served  is  not  a 
British  subject,  and  is  not  in  British  dominions,  notice  of  the 
writ,  and  not  the  writ  itself,  is  to  be  served  on  him  (e). 

This  writ  was  issued  {Sc. :  as  in  Form  175). 

This  writ  [or,  Notice  of  this  writ]  was  served  {dc. :  as  in 
Form  175). 


180. 

Writ  specially 
indorsed  for 
service  out  of 
the  juris- 
diction (/). 


(Heading  as  in  Form  175.) 
George  the  Fifth  (dc. :  as  in  Form  175). 

To  C.  D.,  of ,  in  the of . 

We  command  you  that  within  (Insert  number  of  days  directed 

(c)  No  writ  of  summons  for  service  out  of  the  jurisdiction  can  be  issued  with- 
out leave  of  the  Ct.  or  a  Judge:  0.  II.  4.  for  the  form  in  the  text,  see 
O.  II.  5;  and  App.  A.,  Part  I.,  No.  5.  In  the  case  of  a.  writ  against  a  foreign 
oompanj'  having  no  office  in  the  United  Kingdom,  a  writ  in  accordance  with  this 
or  the  next  form  must  be  issued:  Sedgwick  v.  Tedras  Mining  Co.,  35  W.  E.  780. 

(d)  Here  insert  the  number  of  days  directed  by  the  Ct.  or  Judge  ordering- 
the  service  or  notice.  J 

(e)  This  indorsement  must  be  added  to  an  ordinary  writ  if  it  be  amended 
by  adding  a  dft.  who  is  to  be  served  out  of  the  jurisdiction:  lieate  v.  Phillips, 
W.  N.  (1878)  186;  but  the  Ct.  has  power,  under  O.  LXX.  1,  to  waive  the 
irregularity:   Dickson  v.  Lavj,  (1895)  2  Ch.  62. 

(/)  See  0.  II.  5;  App.  A.,  Part  I.,  No.  6. 
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hy  Court  or  Judge)  days  after  service  of  this  writ  [or,  i 
of  the  writ  is  to  be  served,  say :  notice  of  this  writ]  on  you,  inclTr 
sive  of  the  day  of  such  service,  you  cause  an  appearance  to  be 
entered  for  you  in  an  action  at  the  suit  of  A .  B .  And  take  notice, 
that  in  default  of  your  so  doing  the  plfiintiff  may  proceed  therein, 
and  judgment  may  be  given  in  your  absence. 

Witness  (dc. :  as  in  Form  175). 

N.B. — This  writ  [or,  Notice  of  this  writ]  is  to  be  served  within 
twelve  calendar  months  from  the  date  thereof,  or,  if  renewed, 
within  six  calendar  months  from  the  date  of  the  last  renewal,  in- 
cluding the  day  of  such  date,  and  not  afterwards. 

The  defendant  may  appear  hereto  by  entering  appearance,  either 
personally  or  by  solicitor,  s,t  the  Central  Office,  Eoyal  Courts  of 
Justice,  London. 

If  the  defendant  fails  to  deliver  a  defence  within  ten  days  after 
the  last  day  of  the  time  limited  for  his  appearance,  he  may  have 
judglnent  entered  against  him  without  notice,  unless  he  has  in 
the  meantime  been  served  with  a  summons  for  judgment,  or  for 
directions. 

Statement  of  Claim: — 

The  plaintiff's  claim  is  (see  Forms  322—336). 
Particulars: — 

(Signed) . 


And  £ [or,  such  sum  as  may  be  allowed  on  taxation]  for 

costs  (g) . 

If  the  amount  claimed  is  paid  to  the  plaintiff,  or  his  solicitor  or 
agent,  within  (Insert  number  of  days  limited  for  appearance)  days 
from  service  [If  notice  of  the  writ  is  to  be  served,  say :  service  of 
notice]  hereof,  further  proceedings  will  be  stayed. 

This  writ  was  issued  (dc. :  as  in  Form  175). 

This  writ  [or,  Notice  of  this  writ]  was  served  (dc. :  as  in  Form 
175). 

N.B. — This  writ  is  to  be  used  (dc. :  as  in  Form  179). 


181. 

(Heading  as  in  Form  177.)  Ordinary  writ 

George  the  Fifth  (dc. :  as  in  Form  175).  &om  district 

To  C .  D . ,  of ,  in  the of .  se?ric7out'of 

We  command  you,  that  within  (Insert  number  of  days  directed  ^otion"(A) 
hy  Court  or  Judge)  days  after  service  of  this  writ  [or,  if  notice  of 

(ff)  As  to  the  amount  to  be  inserted,  see  P.  M.  E.  (18),  A.  P.  II.,  Part  9. 
(A)  See  0.  II.  5;  App.  A.,  Part  I.,  No.  7. 
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the  ivrit  is  to  he  served,  say :  notice  of  this  writ]  on  you,  inclusive 
of  the  day  of  such  service,  you  cause  an  appearance  to  he  entered 
for  you  in  an  action  at  the  suit  of  A.  B.  And  take  notice,  that  in 
default  of  your  so  doing  the  plaintiff  may  proceed  therein,  and 
judgment  may  be  given  in  your  absence. 

Witness  {dc. :  as  in  Form  175). 

N.B. — This  writ  [or,  Notice  of  this  writ]  is  to  be  served  within 
twelve  calendar  months  fiom  the  date  thereof,  or,  if  renewed, 
within  six  calendar  montlis  from  the  date  of  the  last  renewal, 
including  the  day  of  such  date,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the  above- 
named  district  must  enter  apfieiiranco  at  the  office  of  the  registrar 
of  that  district  {Insert  address  of  office) . 

A  defendant  who  neither  resides  nor  carries  on  business  within 
the  said  district  may  enter  appearance  either  at  the  office  of  the 
said  registrar  or  at  the  Central  Office,  Eoyal  Courts  of  Justice, 
London . 

The  jjlaintiff's  claim  is  (see  Forms  209 — 321). 

This  writ  was  issued  by  (dc. :  as  in  Form  175). 

N.B. — The  address  for  ser^vice  nrnst  he  ivithin  the  district. 

This  writ  [or.  Notice  of  this  writ]  was  served  {dc. :  as  in  Form 
181). 

N.B. — This  writ  is  to  be  used  {di-. :  as  in  Form  175). 


182. 

Specially 
indorsed  writ 
from  district 
registry  for  • 
service  out  of 
the  juris- 
diction (i) .  . 


{Headi?ig  as  in  Form  175.) 

George  the  Fifth  {dc. :  as  in  Form  175). 
To  CD.,  of -,  in  the of 

We  command  you,  that  within  {Insert  numher  of  days  directed 
hy  Cowt  or  Judge)  days  after  service  of  this  writ  [or,  if  notice  of 
the  writ  is  to  he  seri)ed,  say :  notice  of  this  writ]  on  you,  inclusive 
of  the  day  of  such  service,  you  cause  an  appearance  to  be  entered 
for  you  in  an  action  at  the  suit  of  A.  B.  And  take  notice,  that  in 
default  of  your  so  doing  the  plaintiff  may  proceed  therein,  and 
judgment  may  be  given  in  your  absence. 

Witness  {dc. :  as  in  Form  175). 

N.B. —This  writ  [or,  Notice  of  this  writ]  is  to  be  served  within 
twelve  calendar  months  from  the  date  thereof,  or,  if  renewed, 
within  six  calendar  months  from  the  date  of  the  last  renewal, 
including  the  day  of  such  date,  and  not  afterwards. 

A  defendant  ^^'ho  resides  or  carries  on  business  within  the  above- 


(0  See  0.  II.  5;  App.  A.,  Part  I.,  No.  8. 
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named  district  must  enter  appearance  at  the  office  of  the  registrar 
of  that  district  (Insert  address  of  office) . 

A  defendant  who  neither  resides  nor  carries  on  business  within 
the  said  district  may  enter  appearance  cither  at  the  office  of  the  said 
riegistrar  or  at  the  Central  Office,  Eoyal  Courts  of  Justice,  London. 

If  the  defendant  fails  to  deliver  a  defence  within  ten  days  after 
the  last  day  of  the  time  limited  for  his  appearance,  he  may  have 
judgment  entered  against  him  without  notice,  unless  he  has  in 
the  meantime  been  served  with  a  summons  for  judgment,  or  for 
directions. 

Statement  of  Claim: 

The  plaintiff's  claim  is  (see  Forms  322—336). 
Particulars: — 

(Signed)         ■ . 


and  £ [or,  such  sum  as  may  be  allowed  on  taxation]  for  costs. 

If  the  amount  claimed  be  paid  to  the  plaintiff  or  his  solicitor  or 
agent  within  (Insert  number  of  days  limited  for  appearance)  days 
from  service  hereof  [or,  of  notice  hereof],  further  proceedings  will 
be  stayed. 

This  writ  was  issued  by  (dc. :  as  in  Form  175). 

N.B.^T^e  address  for  service  must  be  within  the  district. 

This  writ  [or.  Notice  of  this  writ]  was  served  (Sc. :  as  in  Form 
175). 

X.B. — This  writ  is  to  be  used  (dc. :  as  in  Form  179). 


183. 

(2.)  Descriptions  of  Official  and  Corporate  Bodies  and  Persons  in  King's  attor- 

the  Writ  of  Summons  (k).  without  t™' 

His  Majesty's  Attorney-General. 


184. 

His  Majesty's  Attorney-General,  at  and  by  the  relation  of  C .  D .  Same  with 

a  relator. 


185- 

His  Majesty's  Attorney-General  on  behalf  of  His  Majesty  the  Same  in  oases 
J[ijlff  of  prerogative 

°'  or  other 

rights  of  the 

Grown. 

(/c)  See  Dan.  Vr.  33—49. 


ao4 

186. 

Same  with  a 
corporation 
aggregate  as 
relator  and 
plaintiff. 
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His  Majesty's  Attorney-General,  at  and  by  the  relation  of  the 
Conservators  of  the  River  C,  in  the  county  of  C,  by  C.  P.,  their 
clerk;  and  the  Conservators  of  the  River  C,  in  the  county  of  C, 
by  the  said  C.  F.,  their  clerk. 


187. 

Same  on 
behalf  of  a, 
lunatic. 


His  Majesty's  Attorney-General  on  behalf  of  C.  D.,  a  lunatic, 
at  and  by  the  relation  of  E.  F.,  and  the  said  CD. 


188. 

Prince  of 
Wales' 
attorney - 
general. 


189. 


190. 


The  Attorney-General  to  His  Royal  Highness  the  Prince  of 
Wales  and  Duke  of  Cornwall. 


Peer  of  the  The  Most  Noble  A.,  Duke  of  B.  [or,  the  Most  Honourable  C, 

rea  m.  Marquess  of  D. — or,  the  Right  Honourable  E.,  Earl  of  F. — or,  the 

Right  Honourable  G.,  Viscount  H. — or,  the  Right  Honourable  J., 

Baron  K.j. 


Courtesy  title.       The  Honourable  A.  B.,  commonly  called  Lord  A.  B. 


191. 

Foreign  state.       The  United  States  of  America . 


192. 


^iioUo7w  '^^^  solicitor  for  the  affairs  of  His  Majesty's  Treasury. 


solicitor  (m) 


192a. 

Board  of  The  Board  of  Education. 

JGdncation  (m). 


(«8)  The  Treasury  Solicitor  Act,  1876  (39  &  40  Vic.  u.  18). 

(«)  Boa,rd  of  Education  Act,  1899  (62  &  63  Vie.  o.  33,  s.  7  (1));  and  see 
aJflo  Charitable  Trusts  (Recovery)  Act,  1891  (54  &  55  Vic.  c.  17),  and  the  Boaid 
of  Education  (Powers)  Orders  in  Council,  1900—1902. 


S     O 


2.J 


FORM  OF  THE  WRIT  OF  SUMMONS. 


The  Charity  Commissioners  for  England  and  Wales. 


The  Secretary  of  State  in  Council. 


The  Ecclesiastical  Commissioners  for  England. 


The  Public  Trustee. 


192b. 

Charity  Com- 
missioners 
(<-)■ 

192c. 

India  Secre- 
tary of  State 


192d. 

EcclesiaHtioal 
Commis- 
sioners (}). 


192e. 

Public 

Trustee  {>•). 


•       192f. 
The   Commissioners   for  executing   the   office  of   Lord  High  Admiralty  (»; 
Admiral  of  the  United  Kingdom. 


The  Receiver  for  the  Metropolitan  Police  District. 


192g. 

Metropolitan 
Police  (<). 


193. 

The  Mayor,  Commonalty,  and  Citizens  of  the  City  of  London  Corporation 
[or,  The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of 
B 1 


The  Governor  and  Company  of  the  Bank  of  England. 


194 

Bank  of 
.England  («) 


(o)  C!haritable  Trusts  (JEleoovery)  Act,  1891  (54  &  55  Vic.  c.  17,  s.  3). 

Qp)  Government  of  India  Acts,  1858,  1859  (21  &  22  Vie.  o.  106;  22  &  23, 
yio.  c.  41). 

(?)  6  &  7  WiU.  IV.  o.  77,  s.  1. 

(r)  The  PubUo  Trustee  Act,  1906  (6  Edw.  VII.  o.  55). 

(s)  Admiralty  Land  and  Works  Act,  1864  (27  &  28  Vie.  o.  67);  Admiralty 
Powers,  &o.  Act,  1865  (28  &  29  Vic.  c.  124) ;  Admiralty  Suits  Act,  1868  (31  &  32 
Vio.  0.  78);  Greenwich  Hoepital  Act,  1865  (28  &  29  Vie.  o.  89). 

(<)  The  Metropolitan  PoUce  (Beceirer)  Act,  1861  (24  &  25  Vic.  o.  124). 

(«)  See  the  Bank  of  England  Act,  1694  (5  &  6  Will.  &  M.  c.  20). 
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Public  officer        A.  B.,  the  registered  public  officer  of  the 
company  {xf.    pubUc  officer  of  the Bank] . 


[KjU,    VI. 

Company  [or,  as 


196. 

Compauy  ^\^q  East  Pant  Du  United  Lead  Mining  Company,  Limited, 

limited  (j/) . 


197. 

PlaiQtifi 

behaffTf         tures  [oT,  of  the  A.  class  of  debentures]  issued  by  the Corn- 
debenture - 

holders. 


198. 

Plaintiff 
suing:  ou 
behalf  of 
share- 
holders. 


A.  B.,  on  behalf  of  himiself  and  all  other  the  holders  of  deben- 
ires  [or,  of  the 
pany,  Limited. 


A-  B.,  on  behalf  of  himeelf  and  all  other  the  shareholders  of 
the Company,  Limited. 


200. 

Local 
board  (f(). 


199. 

Trustee  of  a         The  trustee  of  the  property  of  A.  B.,  a  bankrupt. 

bankinpt's 
property  («) . 


The  Epsom  Rural  District  Council. 


201. 

School 
board  (4). 


202. 

Burial 
board  fc) . 


The  School  Board  for  London  (ft). 


The  Burial  Board  for  the  Parish  of ,  in  the  County  of . 


(»)  See  the  Oounti-y  Bankers  Act,  1826  (7  Geo.  IV.  c.  46),  s.  9;  the  Banking' 
Co-partnersMpa  Act,  1864  (21  &  28  Vic.  c.  32);  R.  S.  C.  App.  A.,  Part  III., 
Sect.  iVII. 

(y)  See  Dan.  Pr.  57;  the  Companies  (Consolidation)  Act,  1908. 

(z)  See  the  Bankruptcy  Act,  1883  (46  &  47  Vic.  o.  32),  s.  83.  And  the  name 
of  the  trustee  should  not  appear:  Pooley's  Trustee  v.  Whetliam,  28  C.  D.  38; 
see  Dan.  Pr.  87—99. 

(«)  See  the  Public  Health  Act,  187S  (3,8  &  39  Vic.  o.  56),  ».  7;  Chitty'a 
Forms,  585. 

(6)  See  the  Elementary  Education  Act,  1870  (33  &  34  Vic.  u.  75),  ss.  30, 
37—39. 

(c)  See  Burial  Act,  1852  (15  &  16  Vic.  c.  85),  s.  24;  Burial  Act,  1863  (16  &  IT 
Vic.  0.  134) ;  and  see  Local  Government  Act,  1894  (56  &  57  Vic.  o.  73),  s.  7. 


s.  -a. J 


HUKM.   UJ!    THJii    WKJ,J    Ur    iSUiVliVlVi-HO. 


A.  B.,  trustee  [or,  officer;  describing  him  by 
—  Society. 


Tlie  London  Provident  Building  Society. 


The  Official  Trustee  of  Charity  Lands. 


203. 

title]  of  the  Jtegistered 
-'  inendly 

society  {d). 


204. 

Registered 
building, 

society  (e). 


205. 

Charitable 

Trusts 

Acts(/). 

(1 )  Official 
trustee  of 
lands  (i/). 


The  Official  Trustees  of  Charitable  Funds. 


A.  B.,  an  infant,  by  C.  D.,  his  next  friend. 


(2)  Official 
trustees  of 
funds  [h). 


206. 

Infant  by  next 
friend  (i). 


207. 

A.  B.    a  person  of  unsound  mind,  so  found  by  inquisition,  by  Lunatic  by 

_,_.,  .  Bi-  11  ■  7   r^     -r\  1     oommittee  (i). 

CD.,  the  com'mittee  oi  his  estate;  and  the  said  C.  U.  as  such 
committee. 


208. 

A.  B.,  a  person  of  unsound  mind  not  so  found  by  inquisition  Person  of 
[or,  a  person  of  weak  mind],,  by  C.  D.,  his  next  friend.  w"ak"m1n'd, 

not  found  by 
inquisition. 


(rf)  See  Friendly  Societies  Act,  1896  (59  &  60  Vic.  o.  25);  Chitty's  Forms, 
p.  604.  > 

(e)  See  Building  Societies  Act,  1874  (37  &  38  Vic.  c.  42,  amended  38  &  39 
Vic.  c.  9),  s.  9;  Chitty's  Forms,  pp.  604,  605.  In  the  case  of  societies  not 
registered  under  this  Act,  the  trustees  of  the  society  must  sue  as  such. 

(/)  As  to  proceedings  under,  the  Charitable  Trusts  Acts,  1853  to  1894,  see 
Dan.   Pr.   1736  et  seq. 

(j)  See  Charitable  Trusts  Act,  1863  (16  &  17  Vic.  o.  137),  s.  47;  Charitable 
Trusts  Amendment  Act,  1855  (18  &  19  Vic.  c.  124),  s.  15;  Dan.  Pr.  1736  et  seq. 

(A)  See  Charitable  Trusts  Act,  1853  (16  &  17  Vio.  o.  137),  s.  51 ;  Charitable 
Trusts  Amendment  Act,  1855  (18  &  19  Vio.  c.  124),  ss.  12,  18;  Charitable  Trusts 
Act,  1860  (23  &  24  Vic.  c.  136),  s.  12;  Charitable  Trusts  Act,  1887  (SO  &  51 
Vic.  c.  49),  s.  4;  Dan.  Pr.  1740. 

(i)  As  to  actions  by  infants,  see  Dan.  Pr.  99 — 110. 

(ft)  See  Dan.  Pr.  117. 
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(3.)  The  Indorsements  on  the  Writ  of  Summons. 

Indorsement  of  Claim. — Summary  of  Material  Provisions  of  R.  S.  C.  1883. 

Oedee.. 

The  indorsement  must  be  made  before  issue  of  the  writ. III.  1. 

The  precise  ground  of  complaint  or  precise  remedy  sought  need 
not  be  stated  „     2. 

The  indorsement  is  to  be  in  the  prescribed  form  (App.  A. 
Pt.  III.  s.  7) ,-,    3. 

Plaintiiff  or  defendant  in  representative  capacity. — ^The  indorse- 
ment must  show  the  representative  capacity  of  any  party  suing 
or  being  sued  in  such  capacity  „    4. 

Special  indorsement. — In  certain  specified  cases  (as  to  which 
see  Forms  322 — 336)  the  writ  may  be  specially  indorsed  with  a 
statement  of  plaintiff's  claim.  Such  special  indorsement  must  be 
in  the  prescribed  form  (App.  C.  a.  4).... „    6. 

Where  writ  is  specially  indorsed  as  above  such  indorsement  wiU 
be  deemed  the  statement  of  claim  XX.  1  (a). 

Indorsement  in  case  of  liquidated  demand. — ^Where  writ  is  in- 
dorsed for  a  debt  or  liquidated  demand,  the  indorsement  must 
state  the  amount  claimed  for  debt  and  costs,  with  a  notice  that  on 
payment  of  soxsh  amount  within  four  days  after  sgrvioe — or  in  case 
of  a  writ  not  for  service  within  the  jurisdiction  within  the  time 
allowed  for  appearance — ^further  proceedings  will  be  stayed.  Such 
statement  must  be  in  the  prescribed  form  (App.  A.  Pt.  III.  s.  3). 
The  defendant  may,  notwithstanding  payment,  have  the  costs  taxed       III.  7. 

Indorsement  of  claim,  for  an  account. — Where  plaintiff  in  the 
first  instance  desires  to  have  an  account  taken,  the  writ  must  be 
indorsed  with  claim  for  such  account  „    8. 


209. 

Claim  by 
creditor  to 
administer 
estate  («). 


A.  Indorsement  of  Olaim  miaAe,  or  of  the  Relief  or  Rermd^ 
requirdd  (}l) . 

(a.)  In  Matters  assign^  by  the  Supreme  Court  of  Judicature 
Act,  1873,  s.  34,  to  the  Chancery  Division  {m). 

The  plaintiff's  claim  is  as  a  creditor  of  X.  Y.,  of ,  deceased, 

to  have  the  [real  and]  personal  estate  of  the  said  X.  Y.  adminifl- 
tered.  -The  defendant  C.  D.  is  sued  as  the  administrator  [or,  as 
the  executor]  of  the  said  X.  Y.  [and  the  defendants  E.  F.  and 
G.  H.  as  his  co-heirs-at-hw ;  or,  as  the  devisees  of  his  real 
estate]  (o) . 


(?)  As  to  this  indorsement,  see  0.  II.  1;  O.  III.  1,  2,  3;  App.  A.  Part  III. 
As  to  a  general  indorsement,  see  Odgers  on  Pleading,  38,  192,  Nos.  1,  3 — 8. 

{m)  See  E.  S.  C.  App.  A.,  Part  III.,  Sect.  I. 

(«)  If  a  creditor  desires  administration  of  real  estate  of  a  person  who  died 
after  the  date  of  the  Land  Transfer  Act,  1897,  it  is  no  longer  necessary  that 
he  should  sue  on  behalf  of  aU  the  creditors:  Se  James,  James  v.  Jones,  (1911)  - 
2  Ch.  348.  Before  such  Act  it  was  necessary  to  do  so,  see  Worraker  y.Pryor, 
2  C.  D.  109;  Re  Boyle),  5  C.  D.  540;  Reyincent,  W.  N.  (1877)  249;  Richardson 
V.  Leake,  W.  N.  (1879)  181. 

(o)  See  note  (o)  next  page. 
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210. 

The  plaintiff's  claim  is  as  a  legatee  under  the  will  dated  the wtee'to 

day  of  ,  19 — ,  of.X.   Y.  deceased,  to  have  the  [real  and]  administer 

personal  estate  of  the  said  X.  Y.  administered.  The  defendant 
0.  D.  is  sued  as  the  executor  of  the  said  X.  Y  .[and  ihe  defendants 
E.  F.  and  G.  H.  as  his  devisees]  (o). 


211. 

The  plaintiff's  claim  is  to  have  an  account  taken  of  the  partner-  Partnership, 
ship  dealings  between  the  plaintiff  and  defendant  [under  articles 

of  partnership  dated  the day  of ,  19 — ],  and  to  have  the 

affairs  of  the  partnership  wound  up. 


,       212 
The  plaintiff's  claim  is  to  have  an  account  taken  of  what  is  due  By' mortgagee 
to  him  llor  principal,  interest,  and  costs  on  a  mortgage  dated  the  or  sale. 

day  of  ,  19 — ,  made  between  (State  parties)  [or,  by 

deposit  of  title  deeds],  and  that  the  mortgage  may  be  enforced  by 
foreclosure  or  sale. 


213. 

The  plaintiff's  claim  is  to  have  an  account  taken  of  what,  if  any-  By  mortgagor 

thing,  is  due  on  a  mortgage  dated  the day  of ,  19 — ,  and  ^°^^    ^"^^' 

made  between  (State  parties),  and  to  redeem  the  property  com- 
prised therein. 


214. 

The  plaintiff's  claim  is  as  a  person  entitled  to  redeem  to  have  By  person 
an  account  taken  of  what  is  due  on  an  indenture  of  mortgage  redeem. 

made  on  the day  of ,  19 — ,  between  (State  parties),  and 

have  the  property  comprised  in  the  said  mortgage  sold  by  the 
Court. 


(o)  As  to  the  part  in  italics,  by  the  Land  Transfer  Act,  1897  (60  &  61  Vic. 
u.  65),  real  estate  (which  does  not  include  land  of  copyhold  tenure  or  customary 
freehold,  as  to  which  an  admission  or  any  act  by  the  lord  of  the  manor  ia 
necessary  to  perfect  the  title  of  a  purchaser  from  the  customary  tenant),  vests 
upon  death  in  the  deceased  owner's  personal  representatives  or  representative, 
as  if  it  were  a  chattel  real,  until  by  conveyance  or  assent  it  is  transferred  to 
or  vested  in  the  heir  or  devisee.  As  a  consequence  the  heir  or  devisee  cannot 
be  sued  until  the  estate  has  become  thus  vested  in  Mm,  and  until  that  has 
happened  the  action  should  be  against  the  executor  or  administrator  only. 
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215. 

Baising 
portions. 


216. 


The  plaintiff's  claim  is  that  the  sum  of  £- 
indenture  of  settlement  dated  the  — 


,  which  hj  an 
day  of  ,  19 — ,  was 


provided  for  the  portions  of  the  younger  children  of  A.  B.,  may 
be  raised. 


Eiecution  of        The  plaintiff's  claim  is  to  have  the  trusts  of  an  indenture  dated 

"*'  "■  the day  of ,  19 — ,  and  made  between  (parties),  carried 

into  execution. 


217- 

Cancellation         The  plaintiff's  claim  is  to  have  a  deed  dated  the day  of 

OTreotifica-      ^  jg — ^  ^jid  made  between  (parties),  set  aside  or  rectified. 


218. 

Specific  The  plaintiff's  claim  is  for  specific  performance  of  an  agreement 

performance.  ,  ,  »,  ii  i-.n. 

dated  the day  oi ,  19 — ,  lor  the  sale  by  the  plaintili  to 

the  defendant  of  certain  [freehold]  hereditaments  at . 


(b.)  Money  claims  where  no  Special  Indorsement  under 
219  OMer  III.,  Rule  6(p). 

Goods  sold.  rpj^g  plaintiff's  claim  is  £ ,  for  the  price  of  goods  sold  (q). 


220. 

Money  lent.         The  plaintiff's  claim  is  £ for  money  lent  [and  interest]. 


221. 

demands  ^^^  plaintiff's  claim  is  £ :  whereof  £ is  for  the  price 

of  goods  sold,  and  £ for  money  lent,  and  £ for  interest. 


222. 

Bent. 


The  plaintiff's  claim  is  £ for  arrears  of  rent. 


(j>)  See  E.  S.  C.  App.  A.,  Part  HI.,  Sect.  II.    Foi  further  forms  under  this 
head,  see  Chitty's  Forme,  44 — i8. 

■  (?)  This  form  shall  suffice,  whether  the  claim  be  in  respect  of  goods  sold  ajid 
delivered,  or  of  goods  bargained  and  sold:  Note  to.  ofBcial  form. 
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223. 

The  plaintiff's  claim  is  £ for  arrears  of  salary  as  a  clerk  [or  Salary,  &o. 

as  the  case  may  be]. 


The  plaintiff's  claim  is  £ for  interest  upon  money  lent.  Interest. 


225. 

The  plaintiff's  claim  is  £ for  a  general  aVerage  contribution.  General 

average. 


226. 

The  plaintiff's  claim  is  £ for  freight  and  demurrage.  Freight,  &c 

The  plaintiff's  claim  is  £ for  lighterage. 


227. 

The  plaintiff's  claim  is  £ for  market  tolls  and  stallage.  Tolls. 


228. 
The  plaintiff's  claim  is  £ for  penalties  under  the  Statute  Penalties. 


229. 

The  plaintiff's  claim  is  £ for  money  deposited  with  the  Banker's 

1  ji      1      ,  T_      1  balance. 

defendant  as  a  banker. 


230. 

The  plaintiff's  claim  is  £ for  fees  for  work  done  [and  £ Fees  as 

J    n  !•   -i  solicitor, 

money  expendedj  as  a  solicitor. 


231. 

The  plaintiff's  claim  is  £ for  commission  earned  as  (State  Commission. 

character;  as:  auctioneer,  cotton  broker,  Se.). 


232. 

The  plaintiff's  claim  is  £ flor  medical  attendance.  Medical 

attendance, 
&c. 


i-l*  mi!;    WKIT   US!'  BUMMUiNS.  LVJIl.     V  i. 

233. 

Return  of  The  plaintiff's  claim  is  £ for  a  return  of  premiums  paid 

premium.  7.    .  »  • 

upon  policies  oi  insurance. 


234. 

Warehouse  The  plaintiff's  claim  is  £ for  the  warehousing  of  goods. 

rent. 


235. 

Carriage  of  The  plaintiff's  claim  is  £ for  the  carriage  of  goods  by 

goods.  railway. 


236. 

Use  and  The  plaintiff's  claim  is  £ for  the  use  and  occupation  of 

occupation  of    1 

i,n„«i<,  house. 


houses. 


237. 

Hire  of  goods.       The  plaintiff's  claim  is  £ for  the  hire  of  [furniture]. 


238. 

Work  done.  The  plaintiff's  claim  is  £ for  work  done  as  a  surveyor. 


239. 

Board  and  The  plaintiff's  claim  is  £ for  board  and  lodging. 

lodging. 


240. 

Schooling.  The  plaintiff's  claim  is  £ for  the  board,  lodging,  and  tuition 

of  X.  Y. 


241. 
Money  The  plaintiff's  claim  is  £— ^ —  for  money  received  by  the  defen- 

dant  as  solicitor  [or,  factor;  or,  collector;  or,  dc]  of  the  plaintiff. 


242. 

lees  of  office.       The  plaintiff's  claim  is  £ for  fees  received  by  the  defendant 

under  colour  of  the  office  of . 
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243. 


The  plaintiff's  claim  is  £ for  a  return  of  money  overcharged  ^.""''^'j^ 

for  the,  carriage  of  goods  by  railway. 

The  plaintiff's  claim  is  £ — —  for  a  return  of  fees  overcharged 
by  the  defendant  as . 


244. 

The  plaintiff's  claim  is  £ for  a  return  of  money  deposital  Return  of 

with  the  defendant  as  stakeholder.  stakeholder. 


245. 

The  plaintiff's  claim  is  £ for  money  entrusted  to  the  defen-  Money  won, 

dant  as  stakeholder,  and  payable  to  plaintiff.  holder. 


246. 

Tho  plaintiff's  claim  is  £ for  a  return  of  money  entrusted  Money 

entrusted  to 


to  the  defendant  as  agent  of  the  plaintiff. 


agent. 


247. 


The  plaintiff's  claim  is  £ for  a  return  of  money  obtained  ^°°?y , 

,  obtained 

from  the  plaintiff  by  fraud.  by  fraud. 


248.. 

The  plaintiff's  claim  is  £ for  a  return  of  money  paid  to  Money  paid 

the  defendant  by  mistake. 


249. 

The  plaintiff's  claim  is  £ for  a  return  of  money  paid  to  the  Money  paid 

1    p      1  I.      r        1         11  IP  1  1  •11        1  ™'  oonsidera- 

defendant  for  [work  to  be  done,  left  undone;  or,  a  bill  to  be  taken  tion  which 

up,  not  taken  up;  or,  Sc.'].  has  failed. 

The  plaintiff's  claim  is  £ for  a  return  of  money  paid  as  a 

deposit  upon  shares  to  be  allotted. 


250. 

The  plaintiff's  claim  is  £ for  money  paid  for  the  defendant  Money  paid 

,  .  ,  by  surety  for 

as  his  surety.  defendant. 


D.^ — F. 
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251. 

Rent  paid.  The  plaintiff's  claim  is  £ — -  for  money  paid  for  rent  due  by 

the  defendant. 


252. 

Money  paid  The  plaintiff's  claim  is  £ upon  a  bill  of  exohanee  accepted 

on  aooommo-  p.     ,,t  »,,„,,  ,.  . 

dation  bill.  [or,  indorsed]  for  the  defendant  s  accommodation. 


'    253. 

Contribution        The  plaintiff's  claim  is  £ for  a  contribution  in  respect  of 

by  surety.  ■  i  t        i         i    ■      •« 

money  paid  by  the  plaintiii  as  surety. 


254. 

Byoo-debtor.        The  plaintiff's  claim  .is  £ for  a  contributioji  in  respect  of  a 

joint  debt  of  the  plaintiff  and  the  defendant  paid  by  the  plaintiff. 


255. 

Money  paid  The  plaintiff's  claim  is  £ for  money  paid  for  calls  lupon 

shares  against  which  the  defendant  was  bound  to  indemnify  the 
plaintiff. 


256. 

Money  pay-         The  plaintiff's  claim  is  £ for  money  payable   under  an 

able  under  ,       '■  j     r   j 

award.  award. 


257. 

LiCe  policy.  rjij^g  plaintiff's  claim  is  £ upon  a  policy  of  insurance  upon 

the  life  of  X.  Y.,  deceased. 


258. 

Money  bond.        rpj^,,  plaintiff's  claim  is  £ upon  a  bond  to  secure  a  payment 

of  IjOOOL,  and  interest. 


259. 

^°["ment  "^^^  plaintiff's  claim  is  £ upon  a  judgment  of  the 

Court,  in  the  Empire  of  Russia. 


8.  2.]  FORM  OF  THE  WEIT  OF  SUMMONS.  ll-> 

260. 

The  plaintiff's  claim  is  £ upon  a  cheque  drawn  by  the  Bills  of 

^    „  .  exchange,  &o. 

defendant.  I 

The  plaintiff's  claim  is  £ upon  a  biU  of  exchange  accepted 

[or,  drawn,  or,  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  £ upon  a  promissory  note  made  [or, 

indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  £ against  the  defendant  A.  B.  ^s 

acceptor,  and  against  the  defendant  C.  D.  as  drawer  [or,  indorser] 

of  a  bill  of  exchange. 


261. 

The  plaintiff's  claim  is  £ against  the  defendant  as  surety  Surety. 

for  the  price  of  goods  sold*. 

The  plaintiff's  claim  is  £ against  the  defendant  A.  B.  as 

principal,  and  against  the  defendant  C.  D.  as  surety,  for  the  price 
of  goods  sold  [or,  arrears  of  rent,  or,  for  money  lent,  or,  for  money 
received  by  the  defendant  A.  B.  as  traveller  for  the  plaintiffs, 

or,  de.'].  

262. 

The  plaintiff's  claim  is  £ against  the  defendant  as  a  del  Del  credere 

credere  agent  for  the  price  of  goods  sold  [or,  as  losses  under  a  *^™  ' 
policy].  :  ^^3 

The  plaintiff's  claim  is  £ for  calls  upon  shares.  Calls. 


264. 

The  plaintiff's  claim  is  £ for  crops,  tillage,  manure  [or  as  Waygoing 

the  case  may  6e],  left  by  the  plaintiff  as  outgoing  tenant  of  a  ™°P^'    "' 
farm.  

(c.)  Indorsement  fiOr  costs  to  be  added  in  the  above  cases  (r). 

265. 
Add  to  the  forms  in  the  several  cases  m&ntioned  ifi  the  last  Section :  indoj-aement 

And  £ [or,  such  sum  as  may  be  allowed  on  taxation]  for  °^  o™ts"&o 

costs,  and  also  in  case  the  plaintiff  obtains  an  order  for  substituted 

service,  the  flurther  sum:  of  £ ,]  and  if  the  amount  claimed  be 

paid  to  the  plaintiff  or  his  solicitor  within  four  days  [or,  if  the 
writ  is  to  he  served  out  of  the  jurisdiction,  or  notice  in  lieu  of        - 
seri)ice  allowed,  insert  the  time  for  appearances  limited  by  the 
rules']    from    the   service    h-ereof,    further    proceedings    will    be 
stayed  (s).  

(r)  O.  III.  7;  App.  A.,  Part  III.,  Sect.  III. 

(s)  In  the  case  of  a  specially  indorsed  writ  the  form  is  the  same,  with  the 
addition  of  the  words  "or  agent "  after  "  solicitor." 

8(2) 
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266. 

Account. 


{d.)  In  Actions  to  recover  Damages  or  Unliquidated  Demands  or 
to  recover  Property  (t). 

The  plaintiffs  claim  that  an  account  be  taken  of  {say  what) . 


267. 

gen  ,  &c.  rpj^g  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 

em:ploy  the  plaintiff  as  traveller. 

The  plaintiff's  claim  is  for  damages  for  wrongful  dismissal  from 

the  defendant's  employment  as  traveller  [and  £ for  arrears  of 

wages]. 

The  plaintiff's  claim  is  for  damages  for  the  defendant's  wrong- 
fully quitting  the  plaintiff's  employment  as  manager. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  as  factor 

[or,  dc.']  of  the  plaintiff  [and  £ for  money  received  as  factor^ 

dc.]. 


268. 

Apprentices.         rpj^^j  plaintiff's  claim  is  for  damages  for  breach  of  the  terms  of  a 
deed  of  apprenticeship  of  Z.  Y.  to  the  defendant  [or,  plaintiff]. 


269. 

Arbitration.         The  plaintiff's  claim  is  for  damages  for  non-compliance  with  the- 
award  of  X.  Y. 


270. 

Assault.  The  plaintiff's  claim  is  for  damages  for  assault  and  false  im- 

prisonment [and  for  malicious  prosecution]. 


271. 

By  husband         The  plaintiff's  claim  is  for  damages  for  assault  and  false  im- 
wi  e.         prisonment  of  the  plaintiff  CD. 


272. 

Solicitor.  The  plaintiff's  claim  is, for  damages  for  injury  by  the  defendant's, 

negligence  as  solicitor  of  the  plaintiff. 


(0  See  R.  S.  C.  App.  A.,  Part  III.,  Sect.  IV. 


S.  2. J  FORM  OF  THE  WEIT  OF  SUMMONS.  H^ 

.  273. 

Tho  plaintiff's  claim  is  for  damages  for  negligence  in  the  custody  Bailment. 

of  goods  [and  for  wrongfully  detaining  the  same]. 


274. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  keep-  Pledge, 
ing  of  goods  pawned  [and  for  wrongfully  detaining  the  same]. 


275. 
The  plaintiff's  claim  is  for  damages  for  negligence  in  the  custody  Hire. 

of  furniture  lent  on  hire  [or,  carriage  lent]  [and  for  wrongfully, 

dc.]. 


276. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  neglecting  Banker. 
\or,  refusing]  to  pay  the  plaintiff's  cheque. 


277. 
The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  Bill, 
accept  the  plaintiff's  drafts. 


278. 
The  plaintiff's  claim  is  upon  a  bond  conditioned  not  to  carry  Bond, 
on  the  trade  of  a . 


279. 

The  plaintiff's  claim  is  for  damages  for  refusing  to  carry  the  Carrier. 

plaintiff's  goods  by  railway. 

The.  plaintiff's  claim  is  for  damages  for  refusing  to  carry  the 
plaintiff  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and 
about  the  carriage  and  delivery  of  coals  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and 
about  the  carriage  and  delivery  of  machinery  by  sea. 


280. 

Tho  plaintiff's  claim  is  for  damages  for  breach  of  charter-party  Charter- 

of  ship  [_Mciry\.  P'"^y- 
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turn of  goods 
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The  plaintiff's  claim  is  for  return  of  household  furniture  [or, 
C.J,  or  their  value,  and  for  damages  for  detaining  the  same. 


282. 
Damages  for        The  plaintiff's  claim  is  for  wrongfully  depriving  plaintiff  of 
of  goods.         goods,  household  furniture,  &c. 


283. 


Defamation.         The  plaintiff's  claim  is  for  damages  for  libel  contained  in  [State 
sufficient  particulars  to  identify  the  publications]  (u) . 
The  plaintiff's  claim  is  for  damages  for  slander. 


284. 

Distres.s.  The    plaintiff's    claim   is   in   replevin   for    goods   wrongfuUv 

Replevin.  .         .       , 

distrained. 


285. 


distress. 


286. 

Ejectment. 


Wrongful  The  plaintiff's  claim  is  for  damages  for  improperly  distrain- 


ing (a;). 


The  plaintiff's  claim  is  to  recover  possession  of  a  house,  No. , 

in street  [or,  of  a  farm  called  Blackacre],  situate  in  the  parish 

of ,  in  the  county  of . 


287. 
To  establish         The  plaintiff's  claim  is  to  establish  his  title  to  [Here  describe 

oover^rents'     WoP^^^yl'  ^^^  ^0  recover  the  rents  thereof  («/) . 


288. 

Dower. 


The  plaintiff's  claim  is  for  dower. 


(«)  The  words  following  the  word  "libel "  were  added  by  R.  S.  0.  July, 
1903:  see  0.  III.  9. 

(»)  This  form  shall  be  sufficient,  whether  the  distress  complained  of  be 
wrongful  or  excessive,  or  irregular,  and  whether  the  claim  be  for  damages  only, 
or  for  double  value:  Note  to  official  form. 

(y)  Forms  286  and  287  may  be  combined. 


S.  2.]  FORM  OF  THE  WRIT  OF  SUMMONS.  i^^ 

289. 

The  plaintiff's  claim  is  for  damages  for  infringement  of  the  Fishery, 
plaintiff's  right  of  fishing. 


290. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepresen-  Fraud. 
tation  on  the  sale  of  a  house  [^or,  a  business,  or,  shares,  or,  <fc.J. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepresen- 
tation of  the  credit  of  A.  B. 


291. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  of  Guarantee, 
guarantee  for  A.  B. 

The  plaintiff's  claim  is»for  damages  for  breach  of  a  contract  to 
indemnify  the  plaintiff  as  the  defendant's  agent  to  distrain. 


292. 

The  plaintiff's  claim  is  for  a  loss  under  a  policy  upon  the  ship  Inaurance. 
"Koyal  Charter,"  and  freight  or  cargo  [or,  for  return  of  pre- 
miums] (z) . 


293. 

The  plaintiff's  claim  is  for  a  loss  under  a  policy  of  fire  insurance  Kre 

upon  house  and  furniture.  insurance. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
insure  a  house. 


294. 

The  plaintiff's  claim  is  for  damages  for  breach  of  contract  to  keep  Landlord 

1  •  ■  and  tenant. 

a  house  m  repair. 

The  plaintiff's  claim  is  for  damages  for  breaches  of  covenants 

contained  in  a  lease  of  a  farm. 


295. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiffi  Medical  man. 
from  the  defendant's  negligence  as  a  medical  man. 


296. 

The  plaintiff's  claim  is  for  damages  for  injury  by  the  defen-  Mischievous 

,       ,,       I  animal. 

dant s  dog. 


(z)  This  form  shall  be  sufficient  whether  the  loss  claimed  be  total  or  partial: 
Note  to  official  form. 
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297. 
Negligence.  Tho  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff 

by  the  negligent  driving  of  the  defendant  or  his  servants. 

The  plaintiff's  claim'  is  for  damages  for  injury  to  the  plaintiff 
while  a  passenger  on  the  defendants'  railway  by  the  negligence 
of  the  defendants'  servants. 

Tho  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff 
at  the  defendants'  railway  station,  from:  the  defective  condition 
of  the  station. 


298. 

Lord  Camp-         The  plaintiff's  claiin  is  as  executor  of  A.  B.,  deceased,  for 
lovic.  c.  93).  damages  for  the  death  of  the  said  A.  B.,  from  injuries  received 

while  a  passenger  on  the  defendants'  railway,  by  the  negligence 

of  the  defendants'  servants. 


299. 

Promise  of 
marriage. 


300. 


The  plaintiff's  claim'  is  for  damages  for'  breach  of  promise  of 
marriage. 


Quare  rphc  plaintiff's  claim  is  in  auare  imvedit  for 

impedit.  '■  zL  r 


301. 

Seduction. 


The  plaintiff's  claim  is  for  damages  for  the  seduction  of  the 
plaintiff's  daughter. 


302. 

Sale  of  goods.  The  plaintiff's  claim'  is  for  damages  for  breach  of  contract  to 
accept  and  pay  for  goods. 

The  plaintiff's  claim  is  for  damages  for  non-delivery  [or,  short 
delivery;  or,  defective  quality;  or,  other  breach  of  contract  of 
sale]  of  cotton  [or,  c&c.]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  warranty  of 
a  horse. 


303. 

Sale  of  land.  The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
sell  [or,  purchase]  land. 

The  plaintiff's  claim'  is  for  damages  for  breach  of  a  contract  to 
let  [or,  take]  a  house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
sell  [or,  purchase]  the  lease,  with  goodwill,  fixtures,  and  stock-in- 
trade,  of  a  public-house. 


S.  2.]  FOKM  OF  THE  WRIT  OP  SUMMONS.  1^1 

The  plaintiff's  claim  is  for  damages  for  breach  of  covenant  for 
title  [or,  for  quiet  enjoymtent,  or,  c^c.J  in  a  conveyance  of  land. 


304. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  entering  the  Ti-espass 
plaintiff's  land  and  drawing  water  from  his  well  [or,  cutting  his 
grass;  or,  pulling  down  his  tim'ber;  or,  pulling  down  his  fences; 
or,  removing  his  gate;  or,-  using  his  road  or  path;  or,  crossing  his 
field;  or,  depositing  sand  there;  or,  carrying  away  gravel  from 
thence;  or,  carrying  away  stones  from  his  river]. 


305. 

The  plaintiff's  claim  is  fbr  damages  for  wrongfully  taking  away  S»PPoi+- 
the  support  of  plaintiff's  land  [or,  house;  or,  mine]. 


306. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  obstructing  Way. 

a  way  [public  higihway;  or,  a  private  way]. 


307. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  diverting  Watercourse, 
[or,  obstructing;  or,  polluting;  or,  diverting  water  from]  a  water- 
course. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  discharging 
water  upon  the  plaintiff's  land  [or,  into  the  plaintiff's  mine]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  obstructing 
the  plaintiff's  use  of  a  well. 


308. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  Pasture. 
plaintiff's  right  of  pasture  {a) . 


309. 

The  plaintiff's  claim  is  for  damages  for  obstructing  the  access  Light. 
of  light  to  the  plaintiff's  house. 


310. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  Sporting, 
the  plaintiff's  right  of  sporting. 


(a)  This  form  shall  be  sufficient  whatever  the  nature  of  the  right  to  pasture 
b«:  Note  to  official  form. 
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Patent. 


312. 

Copyright. 


313. 

Trade  mark. 


314. 

Work. 
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The  plaintiff's  claim  is  for  damages  for  the  infringement  of 
the  plaintiff's  patent. 


The  plaintiff's  claim  is  for  damages  for  the  infringement  of 
the  plaintiff's  copyright. 


315. 

Nuisance. 


316. 

Innkeeper. 


317. 

Mandamus. 


Tho  plaintiff's  claim  is  for  damages  for  wrongfully  using  [or, 
imitating]  the  plaintiff's  trade  mark. 


The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
build  a  ship  [or,  repair  a  house,  dc.'\. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
emploj'  the  plaintiff  to  build  a  ship,  dc. 


The  plaintiff's  claim  is  for  damages  to  his  house,  trees,  crops, 
&b.,  caused  by  noxious  vapours  from  the  defendant's  factory 
[or,  dc.]. 

The  plaintiff's  claim'  is  for  damages  from  nuisance  by  noise 
from  tho  defendant's  works  [or,  stables;  or,  dc.]. 


The  plaintiff's  claim  is  for  damages  for  loss  of  the  plaintiffs 
goods  in  the  defendant's  inn. 


Add  to  Indorsemient  (6)  .• 

And  for  a  mandamus  commanding  the  defendant  to 


318. 

Injunction. 


319. 

Mesne  profits. 


Add  to  Indorsement : 

And  for  an  injunction  to  restrain  the  defendant  from 


Add  to  Indorsement  where  claim  is  to  kmd,  or  to  establish  tith, 
or  both: 

And  for  mesne  profits. 


(5)  0.  Lin.  2. 


S.  2.] 
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And  for  an  account  of  rent  or  arrears  of  rent  (o) . 
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320. 

Arrears  of 
rent. 


And  for  breach  of  covenant  for  [repairs]. 


321. 

Breach  of 
covenant. 


(e.)  Indorsement  of  the  Particulars  of  the  Plaintiff's  Clairm where 
the  Writ  is  specially  indorsed  under  R.  8.  C,  Ord.  III.  6  (d). 

The  plaintiff's  claim  is  for  the  price  of  goods  sold.    The  follow-  Goods  sold 
ing  are  the  particulars :  —  HTered"(<.) . 
19     — 31st  December. —                               £   s.    d. 
Balance  of  acoount  for    butcher's 
meat  to  this  date  [full  particu- 
lars   of    which    have    been    de- 
livered] (/)    36  10     0 

19     — 1st  January  to  31st  March. — 
Butcher's  meat  [fuU  particulars  of 
which  have  been  delivered  and 
exceed  3  folios]  (/)  74     5     0 

109  15     0 
19     Ist  February.— Paid  45     0     0 

Balance  due  £64  15     0 

(Signed)  (g)     ■ . 


(e)  The  words  "  an  account  of  "  should  be  omitted  where  it  is  desired  to 
sigfn  judgment  in  default,  as  no  judgment  in  default  for  an  account  can  be 
signed:  see  O.  XV.  1;  and  the  amount  claimed  for  rent  should  be  inserted,  as 
a  contract  debt  cannot  be  assessed  as  damages. 

(d)  See  0.  III.  6;  App.  C,  Sect.  IV.  The  following  are  the  cases  in  which 
the  writ  can  be  specially  indorsed  under  this  rule,  viz.,  where  the  plaintifl 
seeks  only  to  recover  a  debt  or  liquidated  demand  in  money  payable  by  the 
defendant,  with  or  without  interest,  arising: — 

A.  On  a  contract,  express  or  implied  (as,  e.g.,  upon  a  bill  of  exchange, 

promissory  note,  or  cheque,  or  other  simple  contract  debt). 

B.  On  a  bond  or  contract  under  seal  for  payment  of  a  liquidated  amount 

of  money. 
O.  On  a  statute  where  the  sum  sought  to  be  recovered  is  a  fixed  simi  of 
money,  or  in  the  nature  of  a  debt,  other  than  a  penalty. 

D.  On  a  guaranty,  whether  under  seal  or  not,  where  the  claim  against  the 

principal  is  in  respect  of  a  debt  or  liquidated  demand  only. 

E.  On  a  trust. 


(e)  (/)  (S')  See  next  page. 
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323. 

Money  had 
and  received 


The  plaintiff's  claim  is  for  money  received  by  the  defendant  for 
the  use  of  the  plaintiff. 
Particulars: — 

19     — 1st  January. —  £   s.    d. 

To  amount  of  rents  of  No.  5,  Smith 

Street,  collected  by  the  defendant ...       72  10     0 
To  deposit  on  intended  sale  of  Eva 

Villa 100     0     0 


Amount  due 


..  £172  10 
(Signed) 


0 


324. 

Payee  against, 
ms^er  of  a 
promissory 
note  (t). 


The  plaintiff's  claim  is  against  the  defendant,  as  maker  of  a 
promissory  note  for  £250,  dated  the day  of ,  19 — ,  pay- 
able four  months  after  date. 

Particulars:—  £ 

Principal     250 

Interest    10 

Amount  due   £260 

(Signed)         . 


325. 

Drawer 
against 
acceptor  of 
a  biU  of 
exchange. 


The  plaintiff's  claim  is  against  the  defendant  as  the  acceptor  of 

a  bill  of  exchange  for  £200  dated  the day  of ,  19—,  drawn 

by  the  plaintiff  and  accepted  by  the  defendant,  payable  [on  the 
date  thereof,  or  as  nmy  &e]  at  [phce  of  payment]  to  the  order  of 


F.  In  actions  for  the  recovery  of  land,  with  or  without  a  claim  for  rent  or 
mesne  profits,  by  a  landlord  against  a  tenant  where  term  has  expired, 
or  has  been  duly  determined  by  notice  to  quit,  or  against  persons 
claiming  under  such  tenant. 
A  specially  indorsed  writ  now  constitutes  a  pleading:  0.  XX.  1. 
(e)  See  R.  S.  C.  App.  C,  Sect.  IV.,  No.  1. 

(/)  The  words  in  brackets,  though  not  in  the  official  form,  should  be  inserted 
unless  fuller  particulars  are  given  in  the  indorsement  of  the  claim. 

(§>)  In  the  official  forms  the  word  "  Delivered  "  was  formerly  placed  at  the 
foot  of  each  example  in  this  section,  but  need  not  be  inserted  when  the  writ 
is  specially  indorsed  with  the  claim:  Veale  v.  Automatio  Boiler  Feeder  Co., 
18  Q.  B.  D.  631. 

(A)  R.  S.  C.  App.  C,  Sect.  IV.,  No.  2. 

(»)  Ibid.,  No.  3.  In  an  action  upon  a  bill  or  note,  the  writ  may  be  specially 
indorsed  with  a  claim  for  interest  from  the  date  of  the  writ  "  till  payment  or 
judgment":  London  and  Universal  BanTc  v.  Clanoarty,  (1892)  1  Q.  B.  689. 
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the  plaintiff,  which  was  duly  indorsed  by  the  plaintiff,  and  was 
presented  by  the  plaintiff  in  due  course  and  was  dishonoured. 
Particulars: —  £ 

Principal  due 200 

Interest    8 

Amount  due   £208 

(Signed)         . 

[Note. — This  form  is  not  part  of  the  Appendix  to  the  R.  S.  C] 


326. 

The  plaintiff's  claim  is  against  the  defendant,  as  acceptor  of  a  Indorsee 

bill  of  exchange  for  £400,  dated  the day  of ,  19 — ,  drawn  acceptor  of 

by  A.  B.,  payable  three  months  after  date  to  the  order  of  E.  F.,  a  bill  of 

1-1  1  1-      -re  exchange  («) . 

and  indorsed  to  the  plamtin;. 

Particulars: —  £ 

Principal  due 400 

Interest    16 

Amount  due   £416 

(Signed)         ' . 


327. 

The  plaintiff's  claim  is  against  the  defendant  A.  B.,  as  acceptor,  indorsee 

and  against  the  defendant  C.  D.,  as  drawer,  of  a  bill  of  exchange,  ^f^'ptor  and 

for  £500,  dated  the day  of ,  19 — ,  payable  three  months  drawer  of 

after  date,  and  indorsed  by  the  defendant  0.  D.  to  the  plaintiff:   exchange 
of  the  dishonour  of  which  on  presentation  the  defendant  C.  D.  had  severally  (?). 
notice  (to)  . 

Particulars: —  £ 

Principal     500 

Interest    20 

Amount  due   £520 

(Signed)        ■ . 


(A)  E.  S.  C.  App.  C,  Sect.  IV.,  No.  4. 

(T)  Ibid.,  No.  5. 

(m)  Seo  s.  57  of  the  Bills  of  Exchange  Act,  1882  (45  &  46  Vic.  c.  61),  as 
to  claims  which  are  to  be  deemed  liquidated  damages,  and  may  be  specially 
indorsed:  Lawrence  v.  Willcocks,  (1892)  1  Q.  B.  696;  Dando  v.  Boden,  (1893) 
1   Q.  B.  318. 
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328. 

Dishonoured 
cheque. 


The  plaintiff's  claim  is  against  the  defendant  as  drawer  of  a 

cheque  for  £ payable  to  the  plaintiff's  order,  of  the  dishonour 

of  which  on  presentation  the  defendant  had  notice. 
Particulars: — 

Principal     

Paid     

Amount  due    £ 

[Note. — This  form  is  not  part  of  the  Appendix  to  the  E.  S.  O.J 


329. 

Payee  against 
drawer  of 
a  bin  of 
exchange 
excusing 
notice  of 
dishonour  («). 


330. 

Obligee 
against 
obligor  of  a 
money  bond 


331. 

Covenantee 
against 
covenantor  on 
a  covenant  to 
pay  money 


The  plaintiff's  claim  is  against  the  defendant  as  drawer  of  a  biU 
of  exchange  for  £600  dated  1st  March,  19 — ,  drawn  upon  A.  B., 
payable  to  plaintiff  three  months  after  date,  which  was  duly  pre- 
sented for  payment  and  dishonoured,  but  A.  B.  had  no  effects  of 
the  defendant,  nor  was  there  any  consideration  for  the  payment  of 
the  said  bill  by  the  said  A.  B. 

Particulars  (as  in  Form  327). 

(Signed)        ■ . 


The  plaintiff's  claim  is  for  principal  and  interest  due  upon  the 
defendant's  bond  to  the  plaintiff,  dated  1st  January,  19 — ,  con- 
ditioned for  payment  of  £100  on  the  26th  December,  19 — . 
Particulars: —  £ 

PrincipaJ. 50 

Interest    2 

Amount  due   £52 

(Signed)         . 


The  plaintiff's  claim  is  for  principal  and  interest  due  under  a 
covenant  in  a  deed  dated  the  1st  of  January,  19—  [and  made, 
between  the  defendant  of  the  one  part,  and  the  plaintiff  of  the  other 
partJCg-). 

(«)  E.  S.  C.  App.  C.  Sect.  IV.,  No.  6;  and  see  Gerrard  v.  Clowes,  (1892) 
2   Q.  B.   11. 

(o)  Iha.,  No.  7. 

(y)  Ihid.,  No.  8. 

(?)  The  words  within  brackets  are  not  part  of  the  official  form,  but  should 
form  part  of  the  indorsement. 
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Particulars: —  £ 

Principal     100 

Paid     20 

Principal  due 80 

Interest    3 

Amount  due   £83 

(Signed)         . 


332. 

The  plaintiffs'  claian  is  for  money  in  which  the  defendant,  as  a  Against 

member  of  the Company,  is  indebted  to  the  plaintiffs  (being  for  allotment 

a  company  incorporated  under  the  Companies  (Consolidation)  Act,  ^j?®^  ^"^ 

1908)  for  allotment  money  of per  share  on« — —  shares  in  the  company 

Company  allotted  to  the  defendant,  as  such  member,  at  his  request,  ^^^  vil. 

and  for calls  of  £ each  upon shares  in  the  Company  o-  69  (')■ 

of  which  the  defendant  is  a  holder:  whereby  an  action  has  accrued 
to  the  plaintiffs. 
Particulars: — 

19     — ^Allotment  of shares  to  the  de- 
fendant at  £ per  share    £ 

19     — (1st)  call  at  £ •  per  share  £ 

(2nd)  call  at  £ per  share  £ 

Amount  due £ 

(Signed)         . 

333. 

The  plaintiff's  claim  is  for  the  price  of  goods  sold  and  delivered  On  a 
by  the  plaintiff  to  E.  F.  under  the  following  guarantee: —  thepdcTot"^ 

Sir,  2nd  February,  19—.       goods:  setting 

In  consideration  of  your  supplying  goods  to  E.  F.,  I  under-  guarantee (s). 
lake  to  see  you  paid. 

Yours,  &c. 
To  Mr.  A.  B.  (plaintiff).  C.  D.  (defendant). 

Particulars: — 

19—  25  March;  56  tons  of  coal  at  20s £55 


Amount  due     £55 

(Signed)         - 


(»■)  B.  S.  C.  App.  0.,  Sect.  IV.,  No.  9. 
(«)  Ibid.,  No.  10. 
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334. 

Creditor 
against  prin- 
cipal debtor 
and  his  surety 
severally  on  a 
guarantee  for 
goods  sold  (t). 


335. 

Debt  upon 
a  trust  (m). 


The  plaintiff's  claim  is  .against  the  defendaait  A.  B.  as  principal, 
and  against  the  defendant  0.  D.  as  surety,  for  the  price  of  goods 
sold  and  delivered  by  the  plaintiff  to  A.  B.  on  the  guarantee  by 
CD.,  dated  the  2nd  of  February,  19—. 

Particulars: — 

19—.  £   s.  d. 

2nd  February^Goods    47  15  0 

3rd  March— Goods     105  14  0 

17th  March— Goods  14  12  0 

5th  April— Goods  34     0  0 

Amount  due   £202     1     0 

(Signed)         . 


The  plaintiff's  claim  is  against  the  defendants  as  trustees  under 
the  settlement  upon  the  marriage  of  A.  B.  and  X.  Y.,  dated 
January  1st,  1870,  whereby  £10,000  invested  on  mortgage  of  land 
at  Z.  was  Vested  in  the  defendants  as  trustees  upon  trust  to  pay 
the  income  thereof  half-yearly  to  the  plaintiff. 
Particulars: — 

19 — ,  December  25th,  half  a  year's  income  . . .  £200 

(Signed)        . 


336. 

Landlord 
against  tenant 
whose  term 
has  expired, 

&c.  (.c). 


The  plaintiff  is  entitled  to  the  possession  of  a  farm  iand  premises,, 
called  Church  Farm,  in  the  parish  of  St.  James,  in  the  county  of 
Surrey,  which  was  let  by  the  plaintiff  to  the  defendant  for  the 
term  of  three  yeaps  from  the  29th  of  September,  19 — ,  which  term 
has  expired  [or,  as  tenant  from  year  to  year  from  the  29th  of  Sep- 
tember, 19 — ,  which  said  tenancy  was  duly  determined  by  notice 
to  quit,  expiring  on  the  29th  of  September,  19—]. 

The  plaintiff  claims  possession,  and  £50  for  mesne  profits. 

(Signed)        . 


(/.)  Indorsement  of  Claim  for  an  Account  under  B.  8-  C.,. 
337.  Ord.III.8{y). 

Claim  to  have      (Sorme  as  Form  211.) 

partnership  

account  taken. 

(<)  E.  S.  C.  App.  C,  Sect.  IV.  No.  11. 

(m)  Ibid.,  No.  12. 

lac)  Ibid.,   VII.,   No.    1;    see  0.    III.    6    (F),  and   Caseff   v.  iEellyer,  17 
Q.  B.  D.  97. 

(y)  As  to  this  indorsement,  see  Odgers  on  Pleading,  7th  ed.  40,  Nos.  29—31. 
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338. 

The  plaintiff's   claim  is  to  have  the   accounts   taken  of   the  Claim  to  have 
defendant  as  executor  [or,  administrator]  of  A.  B.  deceased.         account™  ''^ 

taken . 


339. 

The  plaintiff's   claim  is  to  have  the   account    taken  of  the  Claim  to  have 
defendant  as  trustee  under  the  will  of  A.  B.  [or,  under  a  deed  takfn^"""''"* 
dated  the day  of ^]. 


{8ame  as  Form  212  or  213.) 


340. 

Claim  to  have 
mortgage 
account 
taken. 


(B.)  Indorsement  of  Address  df  the  Person  issuing  the  Writ. 

Indorsement  of  Address. — Summary  of  Material  Provisions  of  R.  8.  C.  1883. 

Oedeb. 

The  address  of  the  plaintiff,  and  of  his  solicitor,  must  be  in 

dorsed,  and,  where  necessary,  an  address  for  service  within  three 
miles  from  principal  entrance  of  Central  Hall  of  the  Royal  Courts 
of  Justice.  If  the  soUeitor  is  an  agent  only,  he  must  add  the  name 
and  place  of  business  of  his  principal  IV.  1. 

A  plaintiil  suing  in  person  must  indorse,  his  place  of  residence 
and  occupation,  and,  where  necessary,  an  address"  for  service „     2. 

In  case  of  writ  issued  from  District  Registry. — If  writ  issued 
by  a  solicitor  he  must  indorse  the  address  of  the  plaintiff,  his  own 
name  and  place  of  business  and,  where  necessary,  an  address  for 
service  witiiin  the  district:  and  where  defendant  does  not  reside 
within  the  district  a  further  address  for  service  within  three  miles 
of  the  Royal  Courts  of  Justice.  If  he  is  an  agent  only,  he  must 
add  the  name  and  place  of  business  of  his  principal „     3. 

If  writ  issued  by  a  plaintiff  in  person  he  must  indorse  his  place 
of  residence  and  occupation,  and  an  address  for  service  (where 
necessary)  within  the  district;  and,  if  the  defendant  does  not 
reside  within  the  district,  a  further  address  for  service  within 
three  miles  of  the  Royal  Courts  of  Justice „     3. 


This  writ  was  issued  by  — —  {z),  of ,  in  the  ■ 


whose  address  for  service  (6)  is  at  • 
for of in  the of  — 


in  the 


of 


of- 


(«). 


whose  address  is  at 


{d). 


341. 

Indorsement 
agent   ?*  address, 

(6),  solicitor  for  the  plaintiff,  writ  issued 

by  solicitor, 
[ban.  Pr. 
260.] 


(a)  Name  or  firm  of  plt.'s  solicitor:  0.  IV.  I,  3. 

(a)  Place  of  business  of  plt.'s  solicitor:  O.  IV.  1,  3. 

(6)  See  O.  IV.  1,  3. 

(d)  Ibid.  The  address  indorsed  must  be  the  place  of  "residence":  Stay  v. 
Sees,  24  Q.  B.  D.  748;  and  see  Mee  v.  Denbigh,  27  Sol.  J.  617,  where  the 
address  of  a.  relative's  dwelling-house  given  by  a  pit.  in  prison  was  held  to 
be  insufficient.  The  address  of  a  pit.  limited  company  is  their  registered  office, 
except  in  cases  of  liquidation,  where  the  liquidator's  address  is  the  proper  one. 

I).— F.  9 
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342. 

Indorsement 
of  addres3, 
&o.,  where 
writ  issued 
by  plaintiff 
in  person. 
[Dan.  Pr. 
261.] 


343. 

Executors, 
*o.  ■ 


344. 

Trustee  in 
bankruptcy. 


345. 

Trustee. 


This  writ  was  issued  by  the  plaintiff  in  person,  who  resides  (e) 
at  ,  and  is  a  (/),  and  whose  address  for  service  is  at 


(C.)  Indorsement  of  the  Character  in  which  the  Parties  Siie 
or  are  Sued  (h) . 

The  plaintiff's  claim  is  as  executor  [or,  administrator]  of  C.  D., 
deceased,  for,  do. 

The  plaintiff's  claim  is  against  the  defendant  A.  B.,  as  executor 
[or,  dc.Joi.  CD.,  deceased,  for,  Se. 

The  plaintiff's  claim  is  against  the  defendant  A.  B.,  as  executor 
of  X.  Y.,  deceased,  for,  dc,  and  against  the  defendant  C.  D.,  in 
his  personal  capacity  for,  dc. 


The  plaintiff's  claim  is  as  trustee  under  the  bankruptcy  of  A.  B., 


for 


The  plaintiff's  claim  is  as  [or,  The  plaintiff's  claim  is  against 
the  defendant  as]  trustee  under  the  will  of  A.  B.  [or,  under  the 
settlement  upon  the  marriage  of  A.  B.  and  X.  Y.,  his  wife]. 


346. 

Public  officer. 


The  plaintiff's  claim  is  as  public  officer   of    the Bank, 


Principal 

and  surety. 


347. 
Heir  and 
devisee. 


for . 

The  plaintiff's  claim  is  against  the  defendant  as  public  officer  of 
the  ■ — —  Bank,  for . 

The  plaintiff's  claim  is  against  the  defendant  A.  B.,  as  principal, 

and  against  the  defendant,  C.  D.,  as  public  officer  of  the  r 

Bank,  as  surety  for . 


The  plaintiff's  claim  is  against  the  defendant  as  heir-at-law  of 
A.  B.,  deceased. 

The  plaintiff's  claim  is  against  the  defendant  C.  D.,  as  heir- 
at-law,  and  against  the  defendant  E.  F.,  as  devisee  of  lands  under 
the  will  of  A.  B.  

(e)  See  0.  IV.  2,  3. 

(/)  Here  mention  plt.'s  occupation:  0.  IV.  2,  3. 

(^)  See  0.  IV."2,  3. 

(A)  See  0.  III.  4;  App.  A.,  Part  III.,  Sect.  7. 
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348. 

The  plaintiff's  claim  is  as  well  for  the  King  as  for  himselj,  Qujtam 
for .  

(D.)  Indorsement  for  Trial  without  Fleadings.  349 

And  take  notice  that,  if  the  defendant  enters  an  appearance  in  ?°*'°f.  °*  , 

.      .  .  .  intention  of 

this  action,  the  plaintiff  intends  to  proceed  to  trial  without  plead-  plaintiff  to 

ings  pursuant  to  Order  XVIIIa.  Sflhout 

pleadings  (i). 

Section  III. — Issue  of  the  Writ  of  Summons. 

\_Dan.  Pr.,  pp.  262—265.] 
Issuing  the  Writ. — Siimm^ry  of  Material  Provisions  of  B.  S.  C.  1883. 

Place  of  issue: —  Oeder. 

(1)  IHstrict  Registry.  

Writ  may  be  issued  out  of  a  Distriot  Registry  by  a  jplain- 
tiff  wherever  resident  V.  1. 

(2)  Central  Ofioe. 

Every  writ  not  issued  out  of  a  District  Registry  must 

be  issued  out  of  the  Central  Office „  2. 

Statement  of  place  for  appearance. — ^Where  defendant  neither  re- 
sides nor  carries  on  business  within  the  district  out  of  the  registry 
whereof  the  writ  issues,  a  statement  must  appear  on  the  face  of  the 
"writ  that  he  has  the  option  of  appearing  either  at  the  District 
Registry  or  at  the  Central  Office „  3. 

Where  defendant  resides  or  carries  on  business  within  the  distriot, 
a  statement  must  appear  on  the  face  of  the  writ  that  the  appear-  ' 
.anoe  is  to  be  entered  at  the  District  Registry „  4. 

Assignment  of  action.-^— Eveiy  action  commenced  in  the  Chancery 
Division  is  to  be  assigned  to,  and  marked  by  the  officer  issuing  the 
writ  with  the  name  of,  one  of  the  Judges  of  that  Division  (to  be 
ascertained  in  the  manner  used  in  tlie  distribution  of  business 
amongst  the  conveyancing  counsel  of  the  Court)  „  9(a). 

In  the  case  of  actions  commenced  in  the  District  Registries  of 
fLiverpool  or  Manchester  they  must  be  marked  with  the  name  of 
such  Judge  of  the  Chancery  Division  as  the  Lord  Chancellor  shall 
■direct ._ ;,  9(a). 

Where  a  cause  has  been  assigned  to  one  of  such  Judges,  every 
subsequent  writ,  &c.  relating  to  the  administration  of  the  same 
trust  or  the  winding-up  of  the  same  company,  or  so  connected 
therewith  as  to  be  conveniently  dealt  with  by  the  same  Judge,  must, 
whenever  practicable,  be  marked  with  the  name  of  such  Judge. 
A  certificate  in  such  case  must  be  given  by  the  party  or  solicitor 
in  the  prescribed  form  (App.  A.  Pt.  I.  19),  such  certificate  to  be 
countersigned  by  the  Master  to  whom  such  cause  belongs „  9  (e). 

Notice  to  the  proper  officer  of  assignment  is  sufficiently  given  by 
leaving  with  him  a  copy  of  the  writ  of  summons  „   14. 

Mode  of  issuing. — ^Every  writ  must  be  sealed  by  the  proper  officer, 
and  wiU  thereupon  be  deemed  to  be  issued „   11. 

The  plaintifl'  or  his  solicitor,  on  presenting  any  writ  for  sealing, 
must  leave  with  the  officer  a  copy,  signed  by  the  solicitor,  or  by  the 
plaintiff,  if  he  sues  in  person  „   12. 

Filing  and  marking. — ^The  officer  receiving  the  copy  must  file  it, 
and  an  entry  of  the  filing  must  be  made  in  ihe  Cause  Book;  the 
action  will  be  distinguished  by  the  date  of  the  year,  a  letter,  and  a 
number,  and,  when  commenced  in  a  Distriot  Registry,  by  the  name 
•of    such   Registry    „   13. 


(i)  See  O.  XVIIIa.  1.    As  to  the  nature  of  the  indorsement  of  the  plaintiff's 
claim  in  such  a  ease,  see  Odgers  on  Heading,  61 — 64. 

9  (2) 
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(1.)  Generally. 
350. 

Praetioe  rules       Copies  of  writs  of  summons  should  be  signed  with  the  name  of 
writs  of  sum-    the  solicitor  or  solicitor's  clerk  suing  them  out,  as  under: — 
inon9,&o.(i).  C.  D.  and  Co. 

Or,  A.  B., 

for  C.  D.  and  Co. 

The  signature  to  the  statement  of  claim  indorsed  on  the  writ  is 
not  to  be  taken  as  a  suiEcient  compliance  with  the  rule  requiring 
the  (copy)  writ  to  be  signed . 

The  stamp  is  to  be  on  the  copy  writ  filed  (m) . 

Where  an  infant  is  plaintiff  the  authority  of  the  next  friend 
must  be  filed  before  the  writ  of  summons  can  be  issued. 

In  an  information  where  there  is  no  relator,  the  Attorney- 
General's  signature  on  the  writ  is  not  required;  but  where  there  is. 
a  relator  (whether  a  person  or  body  corporate)  the  original  writ 
(not  the  copy  filed)  must  be  signed  by  the  Attorney-General,  and 
if  any  amendment  be  made,  it  must  be  authorised  by  his  signature 
on  the-  original  writ  or  draft. 

If  the  writ  is  not  specially  indorsed,  "  a  statement  of  the  nature 
of  the  claim  "  only,  and  not  a  "  statement  of  claim  "  should  be 
indorsed  on  the  writ. 

Directions  for  the  issue  of  writs  of  summons,  whether  indorsed 
upon  the  afiidavit  or  writ  itself,  must  in  all  cases  bear  a  three- 
shilling  stamp  duly  obliterated,  and  until  this  is  done  such  direc- 
tions are  not  to  be  acted  upon  in  the  Writ  Department  (w) . 

Assigning  Judge  (o). — The  assignment  to  a  particular  Judge 
of  every  cause  or  matter  commenced  in  the  Chancery  Division 
(otherwise  than  by  petition)  shall  be  made  in  the  Writ  Department 
before  the  issue  of  the  writ  of  summons,  or  service  of  the  notice  of 
motion  (p). 

(A)  P.  M.  E.  (5),  (8).  In  cases  where  the  pit.  is  a  female,  the  writ  must 
describe  her  as  being  either  "spinster,"  "the  wife  of  A.  B.,"  or  "widow": 
see  Tofield  v.  Roberts,  W.  X.  (1894)  74.  The  same  description  ought  to  be 
given  of  a  female  dft.  A  divorced  woman  should  be  described  as  "a  single 
woman." 

(ot)  Or*  issuing  a  writ  of  summons  a  fee  of  10«.  is  payable:  by  a  stamp 
impressed  thereon:  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  1;  Ord.  as  to' 
Stamps,  &o.,  July,  1884,  Sched. 

(m)  This  regulation  docs  not  apply  to  directions  to  issue  writs  for  service 
out  of  the  jurisdiction  which,  though  not  drawn  up  in  the  C.  D.  in  the  form 
of  an  order,  but  of  a  fiat,  are  subject  to  a  5s.  fee  thereon, 
•(o)  See  0.  V.  9  (a);  P.  M.  B.  (8);  and  headnote,  p.  131. 

(p)  A  provisional  ballot  will  be  taken  before  issue  of  the  writ  of  summons 
and  the  assignment  marked  "If  leave  granted"  in  cases  wh<»re  leave  must  be- 
obtaified  to  issue  the  writ. 
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Liverpool  and  Manchester  Registry  Cases. — Chancery  actions 
commenced  in  the  above  Registries,  pursuant  to  Rules  of  the 
Supreme  Court,  December,  1886,  and  May,  1887,  and  assigned  by 
direction  of  the  Lord  Chancellor  to  a  Judge  under  Order  V.  r.  9, 
must  on  removal  to  London  remain  assigned  to  such  Judge  until 
ordered  to  be  transferred  to  some  other  Judge,  or  until  further 
order  (g). 


(Headmg:  as  in  vyfit,  swrrtrions,  or  'petition.)  351 

I,  A.  B.,  solicitor  for  the  above-named  CD.,  hereby  certify.  Certificate  of 

that  the  writ  [or  summons,  or  petition]  annexed  hereto  relates  to  assignment  of 

the  administration  of  the  same  trust  lor,  the  winding-up  of  the  pause  or 

n  .  1       ■  ,        ,  matter  (»•). 

same  company]  as,  or  is  so  connected  with,  the  cause  or  matter 


entitled  {insert  title),  and  assigned  to  the  Hon.  Mr.  Justice  — 
as  to  be  conveniently  dealt  with  by  the  same  Judge. 

A.  B. 


(2.)  Leave  to  Issue  the  Writ :  when  required. 


Leave  to  issue  a  writ  of  summons  is  required: 

(1)  Where  it  is  desired  to  join  causes  of  action  which  cannot 


Obdbe. 


be  so  joined  without  leave XVHI.  2. 

(2)  Where  the  writ  is  one  for  service  out  of  the  jurisdiction, 

or  of  which  notice  is  to  be  given  out  of  the  jurisdiction  XI. 


Joinder  of  Causes  of  Action. 

Joinder  of  Causes  of  Action. — Sunvmary  of  Material  Provisions  of  M.  S.  C,  1883. 

Obdeb. 


FlaintLS  may  unite  in  same  action  several  causes  of  action XVIII.  1. 

Claims  by  plaintiffs  jointly  may  be  joined  with  claims  by  them 
or  any  of  them  separately  against  same  defendant „         6. 

No  claim  by  trustee  in  bankruptcy  can  be  joined  with  any  claim 
by  him  in  any  other  capacity  without  special  leave  „         3. 

Claims  by  or  against  husband  and  wife  may  be  joined  with 
claims  by  or  against  either  separately  „         4. 

Claims  by  or  against  an  executor  or  administrator  as  such  may 
be  joined  with  claims  by  or  against  him  personally,  if  arising  with 
reference  to  the  estate  of  which  he  is  executor,  &o „        5. 

No  cause  of  action  is  to  be  joined,  without  special  leave,  with 
an  action  for  recovery  of  land,  except  claims  in  respect  of  mesne 

(?)  See  O.  V.  9;  P.  M.  B.  (8). 

Ir)  See  O.  V.  9  (e);  App.  A.,  Pt.  I.,  19;  and  see  headnote,  p.  131.  The 
certificate  must  be  countersigned  by  the  Master  to  whom  such  cause  or 
matter  belongs.  As  to  the  mode  of  indexing  actions  in  the  Cause  Book,  see 
P.  M.  B.  (3). 
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Obdeb.' 


profits,  or  arrears  of  rent,  or  double  value  in  respeot  of  the  pre- 
mises claimed,  and  damages  for  breach  of  any  contract  under  which 
same  held,  or  for  any  wrong  or  injury  to  the  premises  claimed. 
Provided — (1)  That  any  plaintiff  in  an  action  for  foreclosure 
or  redemption  may  obtain  an  order  against  the  defendant 
for  delivery  of  possession  of  the  mortgaged  property  to  the 
plaintiff,  on  or  after  the  order  absolute  for  foreclosure  or 
redemption,  as  the  case  may  be,  and  such  an  action  is  not 
to  be  deemed  an  action  for  recovery  of  land  within  the  rule. 
(2)  In  case  of  foreclosure  of  any  mortgage  security  in  con- 
sequence of  default  to  redeem  by  any  plaintiff  in  a  redemp- 
tion   action,    the  defendant   may    apply    by    motion    or 
summons  for. an  order  for  delivery  to  him  of  possession  of  ^^ 

the  mortgaged  property  XV ill.  2. 

Remedy  for  misjoinder. — ^Defendant  may_  apply  for  an  order 
confining  the  action  to  such  causes  of  action  as  may  be  con- 
veniently disposed  of  together  »        8. 

The  dourt  or  a  Judge  may  order  causes  of  action  to  be  excluded  „        9. 


352. 

Motion  paper 
for  leave  to 
join  other 
claims  with 
claim  for 
recovery  Of 
land. 
[Dan.  Pr. 
263.] 


In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge.) 

In  the  matter  of  the  Supreme  Court  of  Judicature  Acts, 

1873  to  1899. 
And  in  the  matter  of  an  intended  action  between  A.  B. 
plaintiff,  and  CD.  defendant. 
To  move  on  behalf  of  the  plaintiff  for  leave  to  join  with  a  claim 
for  the  recovery  of  land,  a  claim  for  {Rere  describe  the  nature  of 
the  clamt  which  it  is  desired  to  join  in  the  action)  (s). 


Section  IV. — Concuekent  Writs. 

iBan.  Pr.,  pp.  265,  266.] 
Concurrent  Writs. — Summary  of  Material  Provisions  of  S.  8.  C.  1883. 

Obdeb 

A  concurrent  writ  may  be  issued  at  any  time  during  twelve  

months  after  issuing  of  original  writ:  it  must  be  tested  of  the 
same  day  as  the  original  writ:  and  be  sealed  "concurrent";  it 

will  only  remain  in  force  during  pendency  of  original  writ 

A  writ  for  service  within  the  jurisdiction  may  be  issued  and 
marked  as  concurrent  with  one  for  service  out  of  the  jurisdiction, 
and  vice  versd 


VI.  1. 


2. 


(«)  See  0.  XVIII.  2.  Leave  to  join  other  claims  should  be  obtained  before 
issue  of  the  writ:  Re  Pitcher,  11  C.  D.  905;  but  can  be  obtained  after,  or 
may  be  waived:  JOlo^d  v.  (?.  W.,  #c.  Dairies  Co.,  Ltd.,  (1907)  2  K.  B.  727, 
C.  A.  And  claims  which  do  not  amount  to  a  new  cause  of  action  may  be 
joined  without  leave:  GledhiU  v.  Bimter,  14  0.  D.  492;  and  see  KendricJs  v. 
Roberts,  30  W.  E.  365;  Read  v.  Wotton,  (1893)  2  Ch.  171;  Dan,  Pr.  263,  264; 
and  Seton,  2.  The  rule  applies  to  counterclaims:  Compton  v.  Preston,  21 
C.  D.  138.  The  above  form  is  given  as  the  application  can  be  made  to  the 
Court,  though  usually  made  in  Chambers  without  summons  by  leaving  the 
unsealed  writ  and  an  ofBoe  copy  of  the  affidavit  of  facts  showing  that  the  case 
is  within  the  rule:  MoOre  v.  TJllcoats  Mining  Co.,  W.  N.  (1908)  35,  C.  A.  No 
order  is  drawn  up,  but  the  fiat  of  the  Master  giving  leave  is  indorsed  on  the 
copy  writ  to  be  filed  at  the  Central  Office  on  issuing.    A  fee  of  3«.  is  payable. 


S.  5.] 


CONCURKENT  WKITS. 
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853. 

AfBdavit  in 

(See  Form  380.)  support  of 

application 
for  le^ve  to 
iesue  and 
serve  writ  for 
service  out  of 
the  jurisdic- 
tion concur- 
rent with  one 
for  service 
within  the 
jurisdiction 

[Dan.  Pr. 
265.] 


day  of ,  19—.  354. 

Let  this  concurrent  writ  be  issued  with  liberty  to  serve  it  [or,  Direction  for 
if  defendant  to  be  served  is  neither  a  British  subject  nor  in  British  service  of 
dominions  (x),  notice  of  it!  on  the  defendant  at in  the  king-  oonourrent 

'  wnf"  TOP 

dom  of ,  or  elsewhere  in  the  said  kingdom.    The  time  for  the  service  out  of 

defendant  to  enter  an  appearance  is  to  be days  after  service,  ^jjf  ^/"7^^'°' 

[Dan.  Pr. 

266.] 
Before  applying  the  action  must  have  been  provisionally  assigned  to  a  Judge: 
P.  M.  R.  (8). 

(<)  Concurrent  Writs.  A.  For  service  within  the  jurisdiction. — See  0.  VI. 
1,  and  headnoto,  supra;  Smalpage  v.  Tonge,  17  Q.  B.  D.  644.  Such  a  writ 
may  be  issued,  though  there  is  but  one  dft.  The  oonourrent  writ  cannot  be 
issued  after  the  expiration  of  twelve  months  from  the  issue  of  the  originaJ. 
writ;  but  where  the  original  writ  has  been  kept  aJive  by  renewal,  the  renewal 
applies  to  the  concurrent  writ  also,  and  vice  versd.  The  fact  that  the  writ  is 
not  marked  "  concurrent "  is  not  a  good  ground  for  setting  aside  service  thereof : 
Cox  V.  Grou,  C.  A.  14  AprU,  1902  (not  reported),  overruling  Collins  v.  N. 
British  Insurance  Co.,  (1894)  3  Ch.  228.  Upon  sealing  a  concurrent  writ  a 
fee  of  2s.  6d.  is  payable  by  »  stamp  impressed  thereon:  Ord.  as  to  S.  C. 
Fees,  1884,  Sched.  No.  2 ;  Ord.  as  to  Stamps,  &c.  July,  1884,  Sched.  Where  an 
original  writ  is  lost,  a  concurrent  writ  can  (within  twelve  months  from  the 
issue  of  the  original)  be  issued  without  an  order,  and  the  filed  duplicate  of  the 
original  writ  may  be  utilised  to  verify  the  accuracy  of  such  concurrent  writ: 
P.  M..R.  (9). 

B.  For  service  out  of  jurisdiction. — See  O.  VI.  2,  and  headnote,  p.  134; 
Seddington  v.  B.,  1  P.  D.  426;  Smalpage  v.  Tonge,  17  Q.  B.  D.  644;  Indigo 
Co.  v.  Ogilvy,  (1891)  2  C!h.  p.  33;  Manitoba,  ^o.  Corp.  v.  Allan,  (1893)  3 
Ch.  432.  No  such  writ  can  be  issued  without  leave,  application  for  which  is 
made  without  summons  at  the  Chambers  of  the  Judge  to  whom  the  action  is 
assigned.  The  unsealed  writ  and  affidavit  in  support  must  be  left  with  the 
Master.  Leave  must  be  given  by  the  Judge  in  person:  O.  LV.  15.  The 
Master  will  therefore  submit  the  affidavit  to  the  Judge.  If  leave  be  granted 
it  will  be  indorsed  on  the  writ:  see  next  Form. 

(«)  See  Seton,  6,  No.  6.  This  direction  is  indorsed  on  the  writ  after  leave 
has  been  obtained  from  the  Judge,  as  pointed  out  in  preceding  note.  It  must 
bear  a  5s.  stamp,  which  must  be  duly  obliterated  before  the  direction  will  bo 
acted  on  in  the  Central  Office:  P.  M.  R.  (5),  (6).  Where  the  original  writ  is 
issued  for  service  out  of  the  jurisdiction,  a  concurrent  writ  for  service  within 
the  jurisdiction  may  be  obtained  without  leave. 
{x)  See  0.  XI.  6. 
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Section  V. — Renewal  of  the  Writ  of  Summons. 

[Dan.  Pr.,  pp.  266,  267.] 

Senewal  of  Writ  of  Summons. — Summary  of  Material  Provisions  of  Z.  S.  C. 

1883. 

Obdeb. 

Original  writ  in  force  for  twelve  months VIII.  1. 

Concurrent  writ  in  force  for  same  period  as  original  writ VI.  1. 

May  be  renewed  for  six  months  from  time  to  time,  if  Court  or 
Judge  satisfied  that  reasonable  efforts  have  been  made  to  serve 
defendant.  The  renewed  writ  must  be  sealed:  and  will  after 
renewal  prevent  the  Statute  of  Limitations  running  as  from  date 
of  original  writ  VIII.  1. 

Production  of  the  writ  marked  with  the  seal  of  the  Court  will 
be  evidence  of  its  renewal  ;,       2. 

Lost  writ. — ^Where  writ  has  been  lost  the  Court  or  a  Judge  may 
order  a  copy  to  be  sealed  and  served  in  lieu  of  the  original „       3. 


355. 

Affidavit  in 
support  of 
appUoation 
to  renew 
writ(y). 
[Dan.  Pr. 
267.] 


Formal  parts :  see  Form  8 . 

1 .  The  original  [or,  concurrent]  writ  of  summons  in  this  action 
day  of — '-,  19—. 


was  issued  on  the 


2.  (Show  date  of  issue  of  origmal  writ  and  last  renewal,  if  any. 
That  defendant  has  not  been  served,  and  what  efforts  have  been 
made  to  serve  him,  and  reasons  for  belief  that  he  is  evading 
service,  or  give  reason  for  extending  the  time  for  service  thereof.) 

3.  (Show  means  of  knowledge.) 


iy)  Having  regard  to  0.  LII.  14,  no  order  need  be  drawn  up  on  this  appli- 
cation. The  procedure  to  be  followed  is  as  follows:  the  affidavit  with  the 
original  or  concurrent  writ  are  taken  to  the  Master  of  the  Judge  to  whom  the 
action  has  been  assigned,  who,  if  satisfied  with  the  contents  of  the  affidavit, 
will  endorse  thereon  a  direction  that  the  writ  be  renewed.  A  fee  of  3s.  is 
payable  on  such  memorandum:  by  a  stamp  impressed  or  adhesive:  Ord.  as  to 
S.  C.  Pees,  1884,  Sched.  No.  67;  Ord.  as  to  Stamps,  &c.  July,  1884,  Sohed. 
The  application  should  be  made  before  the  expiration  of  the  twelve  months, 
which  must  be  computed  from  the  date  of  issue  of  the  writ,  and  not  from  date 
of  amendment  of  it:  Re  Jones,  25  W.  B.  303.  There  is  power,  however,  to 
enlarge  the  time:  0.  LXIV.  7.  The  Court  is  jealous  of  "exercising  such  power, 
where  to  do  so  would  defeat  the  Statute  of  Limitations:  Doyle  v.  Kaufman, 
3  Q.  B.  D.  7,  340;  Bewett  v.  Barr,  (1891)  1  Q.  B.  98.  Notwithstanding  the 
expiration  of  the  twelve  months  limited  by  0.  VIII.  1,  and  even  though  not 
renewed  under  that  rule,  a  writ  of  summons  still  continues  effectual  for  all 
purposes  except  that  of  service:  Re  Kerly,  Son  ^  Verden,  (1901)  1  Ch.  467. 
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356. 

{Beaming:  as  in  Form  175.)  Memorandum 

''  o  I  1  j»  '"'^  renewed 

Seal  in  pursuance  of  order  \or,  fiat],  dated  the  — —  day  of  writ  of 

,  19 — ,  a  renewed  writ  of  summons  in  this  action  indorsed  piJ^^'pr. 

as  follows: —  267.] 

{Copy  original  writ  and  the  indorsements.) 

Dated  the day  of ,  19 — . 

Original  writ  issued day  of ,  19 — . 

Last  renewal day  of ,  19 — . 

{Name  and  address  of  solicitor  or  party  issuing 

the  vjrit:  see  Form  31.) 


357. 
Formal  parts:  see  Form  39.  Summons  for 

on  the  part  of  the  plaintiff,  that  a  copy  of  the  writ  of  su(m'mon,8,'  copy  writ  in 

issued  in  this  action  on  the day  of  — — ,  19 — ,  may  be  sealed  lieu  of  the 

by  the  proper  officer  and  served  upon  the  defendant  [or,  may  be  where  same 
sealed  as  a  renewed  writ]  in  lieu  of  the  original  writ;  such  writ  man*  Pr 
Jiaving  been  lost.  267.] 


Section  VI. — Amending  the  Writ  of  Summons. 

[I>an.  Pr.,  pp.  268—271.] 

Amendment  of  Writ. — Summary  of  Material  Provisions  of  £.  S.  C.  1883. 

Leave  to  amend. — Court  or  Judg&may  allow  plalntifE  to  aJter  or       Obdee. 
.amend  his  indorsement,  at  any  stage  of  the  proceedings,  in  such 


manner  and  on  such  terms  as  may  be  just .- XXVIII.  1. 

Amendment  without  order,  when. — Plaintiff  may  without  leave 
.amend  his  claim,  whether  indorsed  on  the  writ  or  not,  once 
before  expiration  of  time  limited  for  reply  and  before  replying, 
or,  where  no  defence  is  delivered,  at  any  time  before  the  expira- 
tion of  four  weeks  from  appearance  of  defendant  who  shall  have 
last  appeared,  or,  where  defence  is  delivered  but  no  order  for 
reply  is  made,  within  ten  days  from  delivery  of  the  defence  or 
the  last  of  the  defences „         2. 

(a)  See  0.  VIII.  1;  and  App.  A.,  Part  I.,  No.  18;  App.  G.  No.  20.  Upon 
sealing  a  renewed  writ,  a  fee  of  Is.  6f2.  is  payable:  by  a,  stamp  impressed 
thereon:  Ord.  as  to  S.  G.  Pees,  1884,  Sohed.  No.  2;  Ord.  aa  to  Stamps,  ■&c. 
July,  1884,  Sched. 

(a)  See  O.  VIII.  3;  and  headnote,  p.  136.  This  rule  was  introduced 
to  obviate  the  difBculty  which  arose  in  Davies  v.  Garland,  1  Q.  B.  D.  250.  It 
is,  however,  seldom  resorted  to,  as  the  pit.  can  issue  without  leave,  within  one 
year  of  issue  of  the  writ,  a  concurrent  writ,  which  is  equivalent  to  the  original, 
and  may,  with  leave,  do  the  same  thing  after  on©  year.  If  b,pplication  is  made 
by  em  parte  summons,  an  affidavit  is  required  proving  the  loss  of  the  original 
writ,  and  the  correctness  of  the  copy  which  it  is  proposed  to  use.  If  a  writ 
-  of  summons  has  been  lost,  the  filed  copy  may,  by  leave,  and  on  undertaking, 
to  produce  the  original  at  the  Central  Office  when  found,  be  treated  as  a,  dupli- 
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Obdeb. 

Time  for  amendment. — Within  time  limited  by  order,  or,  if  

none  limited,  within  fourteen  days  XXVIII.  7. 

Amendm-ents,  how  made. — They  may  be  written  or  printed „        8. 

Marking  date. — Date  of  order  giving  leave  to  amend,  and  date 
of  amendment,  must  be  marked  „        9. 

Service  of  amended  writ. — Where  an  indorsement  is  amended 
the  amended  document  must  be  delivered  to  the  opposite  party 
within  the  time  allowed  for  amendment  „         10. 

Costa. — Coets  of  and  occasioned  by  amendment  made  pursuant 
to  rule  2  must  be  borne  by  the  party  making  the  same,  unless 
otherwise  ordered  „        13, 

Amendment  by  adding  or  substituting  defendant. — In  such  case 
the  plaintiff  must  file  an  amended  copy  of  the  writ,  and  serve  it 
on  the  new  defendant XVI.  13. 

Drawing  up  order. — Unless  an  order  to  amend  is  special,  it 
need  not  be  drawn  up  .'. LH.  14. 


358. 

Rules  of 
practice 
masters  as  to 
amendment 
of  writ  of 
summons  {b). 


If  no  time  is  specified  in  an  order  to  amend,  the  amendment; 
must  be  made  within  fourteen  days. 

In  Chancery  actions  an  amendment  to  a  writ  of  sumtnons  pur- 
suant to  an  order  of  Court  or  Judge,  maj  be  made  either  on  an 
undertaking  to  get  the  order  drawn  up,  or  on  a  separate  memoran- 
dum or  certificate  being  left  for  filing,  signed  or  initialled  by  the 
Judge  or  Registrar,  showing  the  order  to  have  been  made. 

In  all  the  Divisions  an  amendment  of  a  writ  of  summons  may 
be  made  by  leave  of  a  Master  (or  the  Chief  Cleric  of  the  Writ 
Department)  (on  payment  of  fee)  before  service;  but  not  after 
service  without  order. 

A  plaintiff  who,  pursuant  to  Order  XXVIII.,  rule  2,  amends  a 
special  indorsement  under  Order  III.,  rule  6,  should  file  at  the 
Writ,  &c.  Department  a  copy  of  the  writ  bearing  such  amended 
special  indorsement,  and  obtain  on  the  amended  indorsement  of 
the  original  writ  the  seal  of  the  department,  as  proof  that  such 
copy  has  been  filed  (c) . 


oate.  When  a  copy  writ  is  sealed  in  lieu  of  the  original,  no  fee  is  taken. 
A  note  should  be  made  on  the  face  of  the  copy,  near  the  seal,  showing  that 
it  is-  so  sealed  under  the  above  rule  pursuant  to  order,  setting  out  the  name 
of  the  Judge,  and  date  of  the  order;  and  an  entry  be  made  in  the  Cause  Book 
of  the  sealing  and  name  of  the  Judge,  date  of  order,  and  date  and  time  of 
filing:  P.  M.  R.  (9). 

(6)  See  P.  M.  R.  (13).  It  is  the  practice  in  aU  cases  of  amendment  jso 
require  an  amended  copy  of  the  writ  to  be  filed,  showing  the  amendments  in 
red  ink.  Where  the  amendments,  however,  are  long  or  complicated,  a  new 
amended  writ  is  issued  and  a  copy  thereof  filed.  The  amended  writ  so  issued 
bears  the  date  of  the  original  writ,  but  is  sealed  with  the  date  of  issue.  It 
is  not  necessary  in  these  cases  that  the  amendments  should  be  distinguished  by 
a  different  coloured  ink,  but  the  amended  writ  so  issued  and  the  copy  filed  are 
marked  "amended  writ." 

(c)  See  Pascton  v.  Baird,  (1893)  1  Q.  B.  139;   Gurney  v.  Sm^U,  (1891)  2 
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Where,  without  an  order  being  drawn  up,  leave  is  given  to 
amend  by  adding  a  plaintiff  not  under  disability,  or  a  plaintiff 
under  disability  suing  by  a  next  friend,  the  written  consent  of 
such  plaintiff  to  be  added,  or  of  the  next  friend,  as  the  case  ma^y 
be,  is  to  be  filed  at  the  Writ  Department  before  the  leave  to  amend 
is  acted  upon. 

A  plaintiff  can  be  struck  out  only  by  special  leave  given  in  the 
order  to  amend;  a  defendant,  by  special  leave,  or  by  general  leave 
to  amend  and  on  the  written  statement  (to  be  filed)  of  the  plain- 
tiff's solicitors  that  a  notice  of  discontinuance  under  Order  XXVI. 
has  been  duly  given. 

Writs  of  summons  issued  out  of  a  district  registry  cannot  be 
amended  by  order  or  fiat^of  Master  unless  the  action  has  been 
removed  to  London  by  appearance  or  otherwise. 

No  writ  issued  out  of  a  district  registry  can  be  amended  in  the 
Central  Office  unless  the  duplicate  filed  in  the  District  Registry 
has  been  previously  received  in  the  Central  Office  (d) . 

If  a  solicitor  has  caused  an  appearance  to  be  entered  by  mistake, 
the  mistake  may  be  rectified  with  the  consent  in  writing  of  the 
solicitor  for  the  plaintiffs,  and  on  the  fiat  (on  the  production  of 
such  consent)  of  a  Practice  Master  {or  the  Chief  Cleric,  Writ 
Department)  to  be  given  on  a  praecipe  with  a  2s.  stamp. 
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359. 

Formal  parts:  see  Form  39  or  44.  Summons, 

on  the  part  of  the  plaintiff  [or.  Take  notice  that  the  plaintiff"  °l^f'^^'^ 
intends  to  apply,  Sc],  that  he  may  be  at  liberty  to  amend  the  amend 

writ  of  summons  issued  in  this  action  on  the day  of ,  man.  pr 

19 — ,  and  the  copy  thereof  filed  at  the  Central  Office  [or,  with  the  268.] 

Q.  B.  584;  Moberts  v.  Plant,  (1895)  1  Q.  B.  597;  and  MUott  v.  Roberts,  36 
Sol.  J.  92.     The  indorsement  is  marked  "Amended  the        day  of  ,  19     , 

under  O.  XXVIII.  r.  2."  No  fee  is  payable,  nor  is  any  fiat  or  order  required.  If 
the  defendant  has  not  appeared,  it  is  the  usual  practice  for  him  to  be  re-served 
personally  with  the  writ  as  amended,  and  his  time  for  appearance  counts  from 
such  re-service;  but  as  to  filing  an  amended  writ  in  default,  unless  substan- 
tially a  new  claim  is  made,  see  Jamaica  BaUway  Co.  v.  Colonial  Bank,  (1905) 
1  Ch.  677,  C.  A.,  cited  p.  140.  If  the  defendant  has  appeared,  the  writ  with 
the  amended  specially  indorsed  claim  must  be  delivered  to  him  at  the  address 
for  service,  and  his  time  for  delivering  defence  counts  from  such  delivery. 

(d)  If  the  District  Registrar  faUs  to  comply  with  the  request  to  forward 
documents  to  London,  it  is  the  practice  of  the  Writ  Department  to  allow 
amendments  to  be  made  by  filing  an  amended  copy  without  first  obtaining 
filed  copy  from  the  District  Registrar. 

(e)  The  application  should,  generally,  be  at  Chambers  and  not  by  'motion: 
Wilson  V.  Church,  9  C.  D.  552;  Marriott  v.  M.,  26  W.  E.  416.     As  a  rule, 
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Registrar  of  the  District  Registry  at  — — ],  by  {Here  specify  the 
nature  of  the  amendment  which  it'  is  desired  to  make ;  as  thus : 
adding  the  name  of  John  Jones  as  plaintiff  thereto;  or,  by  striking 
out  the  name  of  John  Jones  as  defendant  thereto,  and  adding  his 
name  as  a  plaintiff;  and  othertwise  in  relation  thereto  as  the  appli- 
cant may  be  advised); 

If  a  notice  of  motion  for  an  infumction  or  for  a  receiver  is 
pending  (/),  add :  without  prejudice  to  the  notice  of  motion 
for  an  injunction  [or,  for  a  receiver]  in  this  action; 
//  an  injunction  has  been  obtained,  add :  without  prejudice 
to  the  injunction  awarded  in  this  action; 
If  notice  of  trial  has  been  given  (g),  add :  without  prejudice 
to  the  notice  of  trial  in  this  action; 
(Conclude) :  And  that  the  costs  of  this  application  may  be  costs  in 
the  action. 

Formal  parts :  see  Form  39  or  44. 

on  the  part  of  the  plaintiff  [or,  Take  notice  that  the  plaintiff 

-to  amend  (A),    intends  to  apply,  Sc.'],  that  he  may  have days'  further  time 

270.]  to  amend  the  writ  of  summons  in  this  action,  pursuant  to  the  order 

dated  the day  of ,  19- 


360. 

Summons  or 
notice  for 
further  time 


[if  the  time  has  expired,  add: 


notwithstanding  the  expiration  of  the  time  limited]  (i);    and  that 
the  costs  of  this  application  may  be  costs  in  the  action. 


361. 

Prmcipe  for 
amended  writ 
of  summons 


{Heading  as  in  Form  175.) 

Amend,  in  pursuance  of  order  [or,  fiat]  dated  the  day 

of ,  19 — ,  the  writ  of  summons  in  this  action  by  {Set  out 

amendments  when  required). 


Dated,  &c. 


{NanDe  and  address  of  solicitor  or  party  issuing 
the  amended  writ:  see  Form  31.) 


no  afSdavit  is  required  in  support  of  the  application:  Oonybeare  v.  Lewis,  29 
W.  E.  391.  Unless  the  order  embodies  aaiy  special  terms,  or  includes  any  special 
directions,  it  need  ntot  be  drawn  up,  but  the  production  of  a  note  or  memo- 
randum of.  such  order  signed  by  a  Judge,  Registrar,  Master,  or  District 
Registrar,  will  be  sufficient  authority  for  such  amendment:  0.  LII.  14.  Upon 
Bueh  note  or  memorandum  a  fee  of  3s.  is  payable,  by  a  stamp  impressed  pr 
adhesive:  Ord.  as  to  S.  0.  I'ees,  1884,  Sched.  No.  67;  Ord.  as  to  Stamps,  &o. 
July,  1884,  Sched. 

(/)  See  Dan.  Pr.  269. 

(^)  See  Earl  de  la  Warr  v.  Cavendish,  V.-C.  W.,  22  Dec.  1865,  Reg  Lib.  A. 
2421. 

(A)  See  0.  XXVIII.  7;  and  headnote,  p.  137. 

(»)  See  0.  LXIV.  7. 

(A)  See  R.  S.  C.  App.  G.  No.  19.     Whenever  a  writ  of  summons  requires 
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362. 

Formal  parts :  see  Form  39  or  44.  Summons  or 

.  notice  to 

on  the  part  of  the  defendant  A.  B.  [or,  Take  notice  that  the  strikeout 

defendant  A.  B.,  intends  to  apply,  dc],  that  the  amendments  amendments 
made  in  the  writ  of  summons  in  this  action  since  the  order  dated  [Aan.  Pr. 
the day  of ,  19 — ,  may  be  disallowed  and  may  accord- 
ingly be  struck  out;  and  that  the  said  writ  of  summons  and  the 
copy  thereof  filed  at  the  Central  Office  [or,  with  the  Registrar  of 

the  District  Registry'at ]  may  be  restored  to  the  state  in  which 

they  respectively  were  before  such  amendments  were  made;  and 
that  the  plaintiff  may  be  ordered  to  pay  to  the  said  defendant  his 
costs  occasioned  by  such  amendments,  and  of  striking  out  the  same, 

and  of  this  application.        

«  363. 

Formal  parts :  see  Form  39  or  44.  Summons  or 

on  the  part  of  the  defendant  A.   B.  [or,  Take  notice  that  the  discharge ir- 

defendant  A.  B.,  intends  to  apply,  c^c],  that  the  order  made  in  to^'jJ,ena'^^d 

this  action  and  dated  the day  of ,  19 — ,  whereby  it  iwas  to  strike  out 

ordered  that  (Recite  the  ordering  part)  may  be  discharged;    and  foan.  Pr"  ^ 

that  the  amendments  made  (Continue  as  in  Form  362  to  the  end).  -^"O 

amendment,  it  is  now  the  practice  to  require  an  amended  copy  of  the  writ  to 
be  filed,  showing  the  amendments  in  red  ink.  On  issuing  an  amended  writ  of 
summons,  a  fee  of  2s.  6d.  is  payable,  by  a  stamp  impressed  thereon:  Ord.  as  to 
S.  C.  Fees,  1884,  Sched.  No.  2;  Ord.  as  to  Stamps,  &c.  July,  1884,  Sohed. 

As  to  Writs  issued  out  of  District  Registry. — ^Writs  of  summons  issued  out  of 
a  District  Eegbtry  cannot  be  amended  in  the  Central  Office,  unless  the  action 
has  been  removed  to  London  by  appearance  or  otherwise.  No  such  writ  can 
be  amended  in  the  Central  Office,  unless  the  duplicate  filed  in  the  District 
Kegistry  has  been  previously  received  in  the  Central  Office:  P.  M.  R.  13; 
Form  358.  If  the  District  Registrar  fails  to  comply  with  the  request  ifco 
forward  documents  to  London,  it  is  the  practice  to  allow  amendment  to  be 
made  by  filing  an  amended  copy  without  first  obtaining  the  filed  copy  from 
the  District  Registry:  Ibid. 

Service  of  Amended  Writ. — Where  an  indorsement  is  amended,  the  amended 
writ  must  be  delivered  to  the  opposite  party  within  the  time  allowed  for 
amendment:  0.  XXVIII.  10.  Where  a  dft.  is  ladded  or  substituted  the 
amended  writ  must,  unless  otherwise  ordered,  be  served  upon  such  new  dft. 
in  the  same  way  as  if  it  had  been  an  original  writ:  0.  XVI.  13.  With  the 
exception  of  such  rule  13,  the  rules  contain  no  provision  for  re-serving  an 
amended  writ.  0.  LXVII.  4,  provides  that  where  noappearance  has  been  entered 
for  a  party,  all  writs,  &o.  of  which  personal  service  is  not  requisite  may  be 
served  by  filing  with  the  proper  officer.  This  rule  applies  to  an  amended  writ 
which  may  be  served  by  filing  in  default  unless  substantially  a  new  claim  is 
made,  and  it  is  otherwise  ordered  on  giving  leave  to  amend  or  unless  personal 
service  is  made  a  condition  of  giving  judgment  by  default  {Jamaica  Railway 
Co.  v.  Colonial  Bank,  (1905)  1  Ch.  677,  C.  A.),  in  which  case  the  amendment 
was  by  adding  a  pit.  Homer,  L.  J.,  in  his  judgment,  said  that  in  the  majority 
of  cases,  a  pit.  who  amends  his  writ  will  be  well  advised  in  serving  the  amended 
writ  personally  on  the  dft.  who  has  not  appeared.  The  copy  of  an  amended 
writ  need  not  bear  the  marking  required  by  0.  XXVIII.  9,  to  be  on  the  amended 

(V)  See  note  (t)  next  page. 
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364. 

Summons  or 
notice  for 
payment  of 
defendant's 
costs  of  claim 
indorsed  on 
writ  of  sum- 
mons, but 
abandoned  by 
amendment. 
[Dan.  Pr. 
270.] 


365. 

Memorandum 
ioT  the  re- 
gistry, or  re- 
registry,  of  a 
■writ  of  sum- 
mons, special 
■case,  or 
originating 
summons,  as 
a  lis  pendens 

[Dan.  Pr. 

372.] 


Formal  parts:  see  Form  39  or  44. 
on  the  part  of  the  defendant  A.  B.  [or,  Take  notice  that  the 
defendant  A.  B.,  intends  to  apply,  c0c.],  that  the  pilaintiff  may  be 
ordered  to  pay  to  him  so  much  of  his  costs  of  this  action  as  haVe 
been  occasioned  by  the  plaintiff's  claim  for  (State  what)  indorsed 
on  the  writ  of  summons  in  this  action  but  since  struck  out  or 
abandoned  by  the  plaintiff;  and  also  the  said  defendant's  costs  of 
this  application.  

Section  VII. — Registering  the  Action  as  a  Lis  Pendens  (m). 

[Dan.  Pr.,  pp.  271—273.] 


Land  Registry, 
Land  Charges  Department. 

Filed  for  registration  (o),  the 
—    day    of   • ,    19—,    by 


A.  B.,  of  (pktce  of  business). 

Plaintiff's  solicitor. 

[Or,  by  A.  B.,  of  {place  of 
Plaintiff  in  person.] 


Lis  Pendens. 

A  (p)  writ  of  summons  issued 
out  of  [or,  A  special  case — or, 
An  originating  summons — ^filed 
in]  the  Chancery  Division  on 
the day  of ,  19 —  (g) . 

Title  of  the  Cause. 

(Set  out  the  ndmes  of  all  the 
parties.) 


writ  itself:  Hanmer  v.  Clifton,  (1894)  1  Q.  B.  238.  If  the  writ  be  amended 
after  appearance  to  the  original  writ,  a  second  appearance  is  not  necessary: 
Paxton  V.  Baird,  (1893)  1  Q.  B.  139. 

(V)  The  a.pplication  should  in  general  be  made  at  Chambers:  Wilson  v. 
Church,  9  0.  D.  562;  Marriott  v.  M.,  26  W.  B.  416. 

(ot)  See  the  Judgments  Act,  1839  (2  J  3  Vic.  u.  11),  ».  7;  the  Judgments 
Act,  1855  (18  &  19  Vic.  c.  15),  s.  6.  A  Us  pendens  was  formerly  registered 
in  the  Department  for  Judgments  of  the  Central  Office:  0.  LXI.  1  (b).  But 
by  the  Land  Charges  Act,  1900  (63  &  64  Vic.  c.  26),  a.  1,  the  business  of  the 
Registrar  of  Judgments  was  transferred  to  the  Land  Registry.  By  order  of  the 
Lord  Chancellor,  dated  3rd  August,  1900,  that  section  was  directed  to  come 
into  operation  on  1st  September,  1900.  The,  doctrine  of  lis  pendens  does  not 
apply  to  chattels  other  than  chattel  interests  in  land:  Wigram  v.  Buekley, 
(1894)  3  Ch.  483.  As  to  the  effect  of  registering  an  administration  action  a« 
a  Us  pendens,  see  Price  v.  P.,  35  C.  D.  297.  As  to  the  doctrine  of  lis  pendens, 
see  Dart,  V.  &  P.  982,  983. 

(»)  A  Us  pendens  is  now  registered  at  the  oiEce  of  Land  Registry,  No.  33, 
Lincoln's  Inn  Fields.  See  preceding  note  (m) .  A  form  of  memorandum  may  be 
obtained  at  the  Registry.  A  fee  of  2s.  6d.  is  payable  on  registering  a  lis 
pendens  in  respect  of  each  name,  and  a  fee  of  Is.  on  re-registering.  Such  fees 
are  payable  in  stamps,  which  are  sold  at  the  office  of  Land  Registry:  0.  as  to 
Fees  under  the  Land  Charges  Acts,  August,  1900.  See  Eaton  &  Purxjell  on  the 
Acts. 

(o)  If  for  re-registry,  say,  "Filed  for  re-entry.'' 

(p)  If  for  "re-registry,  say,  "A  re-entry  of  a  writ  of  summons"  [Of,  "of 
a  special  case" — Or,  "of  an  originating  summons"]. 

(?)  If  for  re-registry,  add  here,  "  Entered  before  on  the  day  of  , 

19—."  I 
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NAME,  ETC.,  OF  THE  PEESON  WHOSE  ESTATE  IS  INTENDED  TO  BE 

AFFECTED. 


Surname. 

Christian  name 
or  names. 

Usual  or  last  known  place     j      Title,  trade, 
of  abode.                  1     or  profession. 

i 

Brown 

Edward  James , . 

No.    800,    Oxford    Street,  |  Linen-draper, 
in    the  county  of    Mid-  i 
dlesex. 

Land  Registry,  Land  Charges  Department. 

Satisfaction  is  acknowledged  between  A.  B.  plaintiff,  and  CD. 


366. 

Acknowledg- 
ment of  satis- 
faction of  a  lis 
pendens  (r)  ,- 
defendant,  as  to  a  writ  of  summons  issued  out  of  [or,  a  special  case  [Dan.  Pr. 

— or,  an  originating  summons — filed  in]  the  Chancery  Division  of  ^^^'^ 

the  High  Court  of  Justice  on  the  day  of  ,  19 — ;    a 

memorandum  of  which  said  writ  of  summons  [or  as  may  be]  was 

left  in  the  Registry  of  Judgments  [or,  in  the  Land  Registry]  on 

the day  of ,  19 — ,  to  affect  the  estate  of  the  said  CD. 

And  I,  the  said  A.  B.  [m;  I,  E.  F.,  the  executor — or,  adminis- 
trator— of  the  said  A.  B.],  do  hereby  expressly  nominate  and 
appoint  C  H . ,  of  (place  of  business) ,  solicitor,  to  witness  and  attest 
the  execution  of  this  acknowledgment  of  satisfaction. 

Signed  by  the  said  A.  B.  [or,  E.  F.J  in  the 
presence  of  me,  the  undersigned  G.  H.,  ouq  of 
the  solicitors  of  the  Supreme  Court  of  Judica- 
ture. And  I  hereby  declare  myself  to  be  the 
solicitor  for  and  on  behalf  of  the  said  A.  B. 
[or,.  E.  F.],  expressly  named  by  him,  and 
attending  at  his  request,  to  inform  him  of  the 
nature  and  effect  of  this  acknowledgment  of 
satisfaction  (which  I  accordingly  did  before  the 
same  was  signed  by  him);  and  I  also  declare 
that  I  subscribe  my  name  as  witness  thereto,  as 
such  solicitor. 

Filed  on  the day  of ,  19 — , 

By  G.  H.,  of  {place  of  business), 

Solicitor. 


A.  B., 
the  above-named 
plaintiff. 
tOr,E.F.,the 
•v  executor — or,  ad- 
ministrator  —  of 
the  above-named 
plaintiff  A.  B.,J 
the  day  of 


19—. 


(>•)  A  Us  pendens  can  be  vacated  in  manner  following: — (1)  By  acknow- 
ledgment of  satisfaction  signed  by  the  pit.  in  the  presence  of  a  solicitor: 
Crown  Debts  and  Judgments  Act,  1S60  (23  &  24  Vic.  c.  115),  s.  2.  Form  thereof 
above.  For  a  certificate  of  entry  of  satisfaction  a  fee  of  2s.  6d.  is  payable 
for  each  name:  Ord.  as  to  Fee,  Aug.  1900.  (2)  By  an  order  of  course  made 
on  petition  (a)  by  pit.,  or  (b)  by  dft.  with  consent  of  plt.'s  solicitor.    (3)  Where 
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.    367. 

Summons  FortTMl  pavU .'  See  Form  39 . 

of^^aatTsfection  On  the  part  of  the  plaintiff  [or,  defendant  A.  B.J,  that  the  proper 
°*  * '"  officer  of  the  Land  Registry  may  be  at  liberty  to  enter  satisfaction 
[Dan.  Pr. '  in  the  books  kept  by  him  for  that  purpose,  in  respect  of  the  writ  of 
^^^■-'  summons  issued  in  this  action,  on  the day  of ,  19 — ,  and 

registered  on  the day  of ,  19 — ,  as  a  Us  pendens,  against 

[or,  in  the  name  or  names  of],  &c. 


Section  VIII. — Service  of  Writ  of  Summons  or  of  JSTotice 

THEREOF. 
[Dan.  Pr.,  pp.  273—288.] 

Service  of  Writ  of  Smnmons  or  of  Notice.. — Smmnary  of  Material  Provisions  of 

B.  S.   C.  1883. 

Aaceptance  of  service. — ^No  service  required,  where  defendant,         Oedee. 

by  Ms  solicitor,  undertakes  to  accept  service,  and  enters  an    

appearande. IX.  1. 

A  solicitor  not  entering  an  appearance  pursuant  to  Ms  written 

undertaking  is  liable  to  attachment XII.  18. 

Personal  service. — ^When  service  is  required,  the  writ  must, 

wherever  it  is  practicable,  be  served  personally  IX.  2. 

Mode  of  service  in  case  of  particular  defendants : — 

Husband  and  wife. — On  both  .* „     3. 

Infant.— On  father  or  guardian,  or   (if  none)  on  person  ; 

with  whom  infant  resides;  but  the  Court  may  order  or 

adopt  service  on  the  infant  .'  „     4. 

Lunatic,  ^c. — On  committee  of  lunatic,  or  on  the  person 

with  whom  person  of  unsound  mind  not  so  found  resides  „     5. 

Corporation  aggregate. — On  mayor  or  other  head  officer, 
town  clerk,  clerk,  treasurer,  or  secretary  (in  the  absence 

of  statutory  provision)  „     8. 

Hundredors. — ^On  high  constables  or  any  one  of  them;   or, 

if  none,  on  acting  chief  officer  of  police  of  the  county...  „'    8. 

InJiaiitants  of  any  county  of  any  city  or  town,  or  of  any 
franchise,  liberty,  city,  town,  or  place,  not  being  part  &f 
a  hundred  or  otlier  like  district. — On  some  peace  officer 

thereof „     8. 

Corporation,  society,  or  fellowships  or  any  body  or  number 

of  persons,  whether  corporate  or  unlncorporate. — Where  , 

by  any  statute  provision  is  made  for  service,  service  to 

be  in  such  manner  as  by  such  statute  provided ,/    8. 

consent  is  withheld  although  action  is  at  an  end  or  is  not  being  bona  fide 
prosecuted  (a)  by  petition  or  motion  in  Court,  or  (b)  summons  at  chambers: 
Lis  Pendens  Act,  1867  (30  &  31  Vic.  c.  47),  s.  2. 

(«)  If  the  pit.  declines  to  enter  satisfaction,  the  cheaper  and  quicker  course 
is  to  apply  by  summons,  in  the  form  above  givem:  see  Dan.  Pr.  273;  Pooley  v. 
Bosanquet,  7  C.  D.  541.  The  Ct.  can  include  in  a  judgment  dismissing  a  plt.'s 
action  an  order  vacating  a.  lis  pendens  improperly  registered  against  a  dft. : 
Baxter  v.  Middleton,  (1898)  1  Ch.  313.  A  lis:  pendens  improperly  registered 
against  a  person  not  a  party  to  the  action  may  be  discharged,  though  the  action 
is  being  actively  prosecuted  against  the  dft.:  Sohofield  v.  Solomon,  54  L.  J. 
Ch.  1101. 
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Actions  to  recover  land  in  case  of  vacant  possession. — Service         Oeder. 
(where  impossible  to  effect  otherwise)  may  be  effected    -^— — ^^— 
by  posting  copy  of  the  writ  on  a  conspicuous  part  of 

the  property  IX.  9. 

Partners  sued  as  such  in  firm  name. — On  any  one  or  more  of 
the  partners,  or  at  the  principal  place  within  the  juris- 
diction, of  the  business  of  the  partnership  upon  any 
person  having  at  the  time  of  service  the  control  or  man- 
agement of  tbe  partnership  XLVIIIa.  3. 

Notice  to  be  given  to  the  person  served  of  the  capacity  in 

which  he  is  served  „  4. 

Indorsement  of  date  of  service. — ^The  person  serving  the  writ 
must,  within  three  days  after  service,  indorse  on  the  writ  the  day 
of  the  month  and  week  of  service.  Every  affidavit  of  service  of 
such  writ  must  mention  the  day  on  which  such .  indorsement 

was  made IX.  15. 

Substituted  service  (see  p.  146)  X. 

Service  out  of  jurisdiction  (see  p.  150)  XI. 


(1.)  AcceptanCK  of  Service. 

V,  Acceptance- 

of  service  of 
I  accept  service  of  the  writ  of  summons  in  this  action  [^or,  if  writ  of  sum- 

indorsed  "hereof"]  on  behalf  of  the  defendant  A.  B.,  and  under-  undertaking 

take  to  enter  an  appearance  for  him    thereto   for,  if   indorsed  tp  appear 

„ ,  „-i  ■      n  I-     '     '  thereto  {t). 

hereto    J  m  due  course.  [Dan.  Pr. 

Dated ,  19-.  273.] 

X.  Y., 
Solicitor  for  the  defendant  A.  B. 


369. 

(2.)  Special  Modes  of  Service.  '  ^'  Summons 

that  service 

{Same  as  Form  137.)  '     ,  on  husband 

or  wife  may 
be  dispensed 

with. 

[Dan.  Pr. 
274.] 

(i)  See  0.  IX.  1.  As  to  attachment  against  solicitor  in  default  of  his  entering 
an  appearance  pursuant  to  his  undertaking,  see  O.  XII.  18.  An  undertaking 
by  a  solicitor,  acting  on  the  authority  of  a  dft.,  to  enter  an  appearance  con- 
stitutes a  contract  on  tne  part  of  the  dft.,  and  is  enforceable  against  the 
solicitor  by  attachment  at  any  time  within  six  years,  provided  the  action 
continues  effective:  Se  Kerly,  Son,  ^  Verden,  (1901)  1  Ch.  467.  An  application 
to  enforce  by  attachment  an  undertaking  to  enter  an  appearance  by  a  solicitor 
should  be  made  and  intituled  in  the  matter  of  the  solicitor  by  virtue  of  tho 
Court's  jurisdiction  over  its  officers:  Re  Kerly,  ubi  sup.  A  mere  acceptance 
of  service  without  an  express  undertaking  to  appear  is  not  enforceable  by 
attachment:  The  Anna  and  Bertha,  64  L.  T.  332. 

Personal  service. -'See  Dan.  Pr.  274;  Chitty's  Arch.  232;  Seton,  11;  Banque 
Eusse  V.  Clark,  W.  N.  (1894)  203;  Jay  v.  Budd,  (1898)  1  Q.  B.  12;  PhUlipsoa 
V.  Emanuel,  56  L.  T.  858. 

D.— F.  10 
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370. 

Summons 
that  service 
made  on  an 
infant  shall  be 
deemed  good 
fiervice. 
{Dan.  Pr. 
274.] 

371. 
Affidavit  in 
eupport. 
fDan.  Pr. 
^74.] 

372. 

l^otloe  of 
■eerviee  on 
3>artner  or 
manager  («). 
[Dan.  Pip. 
374.J 


(Same  as  Form  94.) 


{Smne  as  Form  95.) 


(Short  title  and  reference  to  the  record.) 
Take  notice  that  the  writ  served  herewith  is  served  on  you  as  a 

partner  in  the  above-named  defendant  firm  of  [or,  as  the 

person  having  the  control  or  management  of  the  partnership  busi- 
ness of  the  above-named  defendant  firm  of (if  the  manager 

be  also  a  partner,  add:  and  also  as  a  partner  in  the  said  firm)  (a;). 

Dated day  of ,  19 — .- 

L.  M., 
Plaintiff's  Solicitor. 


(3.)  Substituted  Service. 

Substituted  Service. — Sum/mary  of  Material  Provisions  of  R.  8.  0.  1883. 

Okdbe. 

Where  prompt  personal  service  cannot  be  effected  Court  may  

order  substituted  or  other  service,  or  direct  the  substitution  for 

service  of  notice,  by  letter,  advertisement,  or  otherwise IX.  2. 


Every  application  for  an  order  for  substituted  service  must  be 
supported  by  affidavit  


LXVII.  6. 
X. 


373. 

Summons  [ex 
parte)  for 
order  for  sub- 
stituted or 
otter  service, 
or  for  the  sab- 
etitution  for 
service  of 
notice  (t/). 
JDan.  Pr. 
379.] 


Formal  parts :  see  Form  39 . 

On  the  part  of  the  plaintiff,  that  service  of  the  writ  of  summons 

issued  in  this  action  on  the  day  of  ,  19 — ,  by  (Hera 

describe  the  mode  of  service  proposed ;  as :)  leaving  a  copy  thereof, 
together  with  a  copy  of  the  order  to  be  made  hereon,  at  the  place 

(«)  See  O.  XLVIIIa.  4.  Service  on  a  person  having  control  of  the  business 
is  not  good  without  this  notice.  But  a  partner  may  be  served  with  or  without 
the  notice.  No  appearance  need  be  entered  by  a  person  served  as  being  in 
control  of  the  business  unless  he  is  a  member  of  the  firm:  0.  XLVIIIa.  6. 

(«)  It  would  appear  that  this  form  of  notice  is  the  safest  in  practice,  aa 
whether  a  person  is  known  to  be  (1)  a,  partner,  (2)  a  manager,  or  (3)  where 
there  is  some  doubt  as  to  whether  he  is  partner  or  manager,  the  notice  is 
■equally  good. 

(y)  See  0.  IX.  2;  0.  LXVII.  6.    There  are  three  modes  in  which  service  may 
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of  residence  situate  at -,  and  at  the  place  of  business  situate  at 

,  of  the  defendant  A.  B.  (2), 

Or,  by  sending  a  copy  of  the  said  writ  of  summons,  together  [By  Post.] 
with  a  copy  of  the  order  to  be  made  hereon,  through  the  post 
in  a  prepaid  envelope  addressed  to  the  defendant,  A.  B., 
at («). 

Or,  by  the  publication  by  advertisement  of  the  said  writ  of  [Byadvertise- 
summons,  and  of  the  order  to  be  made  hereon,  once  in  the 
"London  Gazette,"  once  in  the  "Times,"  and  once  in  the 
"Daily  News"  newspapers  \_or  as  may  be}{b). 

Or,  by  serving  the  said  writ  of  summons,  together  with  a  copy  [By  substi- 
of  the  order  to  be  ma^e  hereon,  upon  (Describe  the  proposed 
substitute,  as:  C.  D.  and  E.  F.,  of  the  firm  of  Messrs. 
D.  &  F.,  of  (place  of  business),  solicitors,  or  one  of  them)  (c), 

may  be  deemed  good  service  of  the  said  writ  of  summons  upon  the 

said  defendant  A.  B. 


be  ordered,  where  prompt  personal  service  eannot  be  effected:  (1)  by  substituted 
service  on  some  agent  of  dft. ;  (2)  by  leaving  a  copy  of  the  writ  at  dft.'s 
place  of  business,  &c.,  and  inserting  advertisement;  (3)  by  substitution  of 
notice  to  dft.  for  service  upon  him.  As  to  the  principles  on  which  the  Ct.  acts 
in  directing  substituted  service,  see  Hope  v.  Hope,  4  De  G.  M.  &  G.  328,  342; 
Watt  V.  Barnett,  3  Q.  B.  D.  183,  363;  Me  Vrquhart,  24  Q.  B.  D.  p.  726; 
Re  Slade,  30  W.  R.  28;  Jay  v.  Budd,  (1898)  1  Q.  B.  12;  and  see  note  in 
Ann.  Pr.  0.  X.  "Principles." 

Substituted  service  will  not  be  ordered  where,  when  the  writ  was  issued,  per- 
sonal service  was  impossible:  Fry  v.  Moore,  23  Q.  B.  E.  395;  Wilding  v.  Bean, 
(1891)  1  Q.  B.  100;  Field  y.  Bennett,  56  L.  J.  Q.  B.  89;  aad  see  Jay  v. 
Btidd,  (1898)  1  Q.  B.  12 ;  Mighell  v.  Sultan  of  Johore,  (1894)  1  Q.  B.  149. 

(s)  See  Cook  v.  Dey,  2  C.  D.  218;  Crane  v.  JuUion,  2  C.  D.  220;  Capes 
V.  Brewer,  24  W.  E.  40;  Mellows  v.  Bannister,  31  W.  R.  238. 

(o)  Dymond  v.  Croft,  24  W.  R.  842;  Rafael  v.  Ongley,  34  L.  T.  124;  in 
the  latter  case  advertisements  were  directed  in  addition. 

(6)  See  Cook  v.  Dey,  2  0.  D.  218;  Crane  v.  Julllon,  2  C.  D.  220;  Waters 
V.  W.,  24  W.  R.  190;  Whitley  v.  Honeywell,  24  W.  R.  851;  Rafael  v.  Ongley, 
34  L.  T.  124;  O'Sheehy  v.  O'S.,  34  L.  T.  367;  Mellows  v.  Bannister,  W.  N. 
(1882)  183;  31  W.  R.  238;  Coulburn  v.  Carshaw,  32  W.  R.  33;  Wolverhampton 
Banking  Co.  v.  Bond,  29  W.  R.  599.  For  form  of  order,  see  R.  S.  C.  App. 
K.,  No.  21 ;  Seton,  4,  5,  Nos.  1 — 4.  Unless  the  order  otherwise  directs,  a  copy 
of  the  order  and  of  the  writ  will  be  deemed  to  have  been  served  on  the  day 
following  the  day  on  which  a  prepaid  letter  containing  such  copy  shall  have 
been  posted:  P.  M.  R.  (17) ;  and  see  Re  Faulconer,  61  L.  T.  56. 

(c)  Waters  v.  W.,  24  W.  R.  190;  Dymond  v.  Croft,  24  W.  R.  842;  O'Sheehy 
V.  O'S.,  34  L.  T.  367;  Mellows  v.  Bannister,  31  W.  R.  238;  CoiMurn  v. 
Carshaw,  32  W.  R.  33.  In  Waters  v.  W.,  O'Sheehy  v.  O'S.,  Mellows  \.  Ban- 
nister, and  Coulburn  v.  Carshaw,  the  action  was  ordered  to  be  advertised  as 
well.  The  order  for  substituted  service  must  be  served  upon  the  substitute 
at  the  same  time  that  the  writ  of  summons  is  served. 

10  (2) 
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374. 

Affidavit  in 
support  (rf), 
[Dan.  Pr. 
282.] 


Formal  parts . 
1 .  On  the  — 


see  Form  8. 
day  of 


,  19 — ,  the  writ  of  summons  in  this 
action,  which  is  now  produced  and  shown  to  me  marked  A,  was 
issued  out  of  the  Central  Office  of  the  Supreme  Court  against  the 
defendant  A.  B.  The  said  writ  was  subscribed  and  indorsed  in 
the  manner  and  form  prescribed  by  the  Rules  of  the  Supreme 
Court. 

2.  {8how  in  detail  what  efforts  hav>e  been  made  to  effect  per- 
sonal service  of  the  writ  of  svxrrimMS  on  the  defendant,  and  that  it 
is  impracticable  to  effect  such  personal  service  prom/ptly  (e) .) 

3 .  {State  how  the  substituted  or  other  service  is  proposed  to  be 
effected,  and  show  that  there  is  reasonable  probability/  that  by 
the  service  proposed  the  writ  wiM  corrte  to  the  Imoidedge  of  the 
defendant  {f).) 

4.  [If  defendant  is  believed  to  be  evading  service']  {State- 
deponent's  belief  and  the  facts  on  which  he  bases  such  belief). 

5 .  {State  whether  defendant  is  in  the  jurisdiction,  or  whether 
he  is  believed  so  to  be.) 

6.  {Show  means  of  knouMedge.) 


375. 

Affidavit  of 
service  of  writ 
of  summons 
where  order 
made  for 
substituted  or 
other  service 
or  for  the 
substitution 
of  notice  for 
service  (g). 


Formed  parts :  see  Form  8 . 

1.  I  did,  on  day,  the  day  of 


19 — ,  serve  the 


above-named  defendant  A.  B.  with  a  true  copy  of  the  writ  of 

summons  in  this  action,  and  a  true  copy  of  the  order  dated 

day  of ,  19 — ,  for  substituted  service  herein,  by  {Here  describe 

the  mode  in  which  the  service  was  effected,  lOhich  should  be  in 
strict  accordance  with  the  terms  of  the  order  permitting  service 
other  than  personal  service  [i.e.,  by  posting  the  same  at  the  Post 

Office  at,  &c.  on  the ■  day  of ,  19 — ,  enclosed  in  a  prepaid 

envelope  addressed  to  the  said  defendant  at J)  [or  as  may  be\ 

pursuant  to  the  said  order. 

2.  That  the  said  writ  of  summons  appeared  to  me  to  have  been 
regularly  issued  out  of  the  [Central  Office  of  the  Supreme  Court, 
or  ithe District  Registry  of  the  High  Court  of  Justice]  against 

{d)  See  0.  X.  The  affidavit  will  be  submitted  by  the  Master  to  the  Judge,, 
who  must  himself  make  the  order:  0.  LV.  15. 

(e)  As  to  the  number  of  calls  at  dft.'s  residence,  and  the  appointments  to 
serve  the  writ  that  should  be  made,  see  notes  in  Ann.  Pr.  to  0.  X. 

(/)  Cooh  V.  Dey,  2  C.  D.  218;  Capes  v.  Brewer,  24  W.  R.  40;  Furber  v. 
King,  29  W.  E.  535. 

(?)  See  0.  IX.  2,  and  App.  B.,  Part  I.,  Nos.  8,  8a. 
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the  above-named   defendant   at   the   suit   of   the   above-named 
plaintiff. 

3.  I  did,  on  the day  of ,  19 — ,  indorse  on  the  said  writ 

the  day  of  the  month  and  the  week  of  the  said  service  on  the  said     ' 
defendant  (h) . 


376. 

Formal  parts:  see  Form  39.  Summons  for 

on  the  part  of  the  plaintiff  [or  as  may^  he'],  that  seiTice  of  the  service  of  an 

originating  summons,  dated  the  day  of  ,  19 — ,  issued  g"mmoj^«) 

in  this  action  [or,  matter]  at  the  instance  of  the  applicant,  together  [Dan.  Pr. 
with  a  copy  of  the  order  to  be  made  hereon,  upon  (Describe  the       '■' 
proposed'  substitute;  as  thus: 

C.  D.,  of  (residence  and  occupation). 

Or,  €.  D.,  and  E.  F.,  members  of  the  firm  of  D.  &  F.,  of 

(place  of  business),  or  upon  either  of  them), 
may  be  deemed  good  service  on  the  defendant  A .  B .  [or  as  may  6e] .    • 


377. 

Formal  parts:  see  Form  39.  Summons  for 

on  the  part  of  the  plaintiff  [pr  as  May,  be],  that  servibe  of  the  service  of  an 

summons,  dated  the day  of ,  19 — ,  issued  in  this  action  o'^^™^^ 

■^  '  aummons(«). 

[or,  matter]  at  the  instance  of  (Proceed  as  in  Form  376  to  the  [Dan.  Pr. 


end). 


860.] 


(A)  Such  indorsement  is  required  in  the  case  of  substituted  service  within 
three  days,  at  most,  after  Such  service:  sec  O.  IX.  16. 

(»)  Although  O.  LXVII.  5,  or  any  other  rule  does  not  expressly  require 
that  an  originating  summons  shaU  be  served  personally,  it  is  the  practice  to 
require  it  to  be  served  in  the  same  manner  as  a  writ  of  summons ;  it  is  obvious 
that  no  originating  proceeding  can  be  served  other  than  personally.  As  to 
service  of  a  writ  of  summons,  see  p.  144.  As  to  subetituted  service,  see  O. 
LXVII.  6.    The  application  is  ex  parte. 

(A)  The  application  is  ex  parte.  As  to  service  of  an  ordinary  summons, 
see  Dan.  Pr.  849.  Where  the  party  to  be  served  is  a  party  to  the  pro- 
ceedings and  has  appeared  by  a  solicitor  or  in  person,  the  summons  is 
served  on  the  solicitor,  or  by  prepaid  registered  post,  at  the  address  for 
service  of  such  person  a^i  the  oaae  may  be:  0.  LXVII.  2,  7.  Where  no  appear- 
ance has  been  entered,  the  service  will  be  efEected  by  filing  the  summons  with 
the  proper  ofScer:  Ibid.  4;  0.  XIX.  10.  A  summons  may  be  served  without  any 
special  leave  upon  any  dft.  who  has  been  duly  served  with  a  writ  of  summons, 
but  has  failed  to  appear  within  the  time  limited:  O.  LII.  8.  As  to  the  time 
of  the  day  for  service,  0.  LXIV.  11.    As  to  substituted  service,  0.  LXVII.  6. 
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378. 

Affidavit  of 
service  of  an 
originatingi 
summons  on 
a  substitute, 
[Dan.  Pr. 
850.] 


Formal  parts :  see  Form  8 . 
1.  I  did,  on  the  of  — 


19 — ,  serve  G.  D.,  the  defen- 
dant [or,  respondent],  with  a  true  copy  of  the  originating  summons 
in  this  action  \_or,  matter],  which  originating  summons  appeared 
to  me  to  have  been  regularly'  issued  out  of  the  Central  Office  of  the 
Supreme  Court  lor,  the  Manchester  or  Liverpool  District  Eegistry 
of  the  High  Court  of  Justice]  against  the  defendants  [or,  respon- 
dents (Z)],  on  the  application  of  the  plaintiffs  [or,  applicants  (to)], 

and  which  was  dated  the  of  ,  19 — ,  by  leaving  with 

{Name  of  substitute),  at  (State  where),  in  the  (county)  of , 

a  true  copy  of  the  said  summons. 


379. 

Notice  for 
insertion  in 
newspapers, 
in  substitu- 
tion for  per- 
sonal service 
of  writ  of 
summons  (»). 
[Dan.  Pr. 
281.] 


Formal  parts:  see  Form  31. 

To  the  above-named  defendant  A.  B. 

Take  notice,  that  this  action  was,  on  the 


of 


19,- 


commenced  against  you,  and  that  the  plaintiff  by  his  writ  of 
summons  claims  (Here  copy  claim  indorsed  on  lorit),  and  that  the 

Court   has   by   order   dated    the  ■ of  ,  19 — ,  authorised 

service  of  the  said  writ  of  summons  on  you,  by  the  insertion  of 
this  notice  once  in  the  "  London  Gazette,"  and  once  in  each  of  the 
following  newspapers  [or  as  may  &e]. 

And  further  take  notice,  that  you  are  required  to  appear  to  the 
said  writ  of  summons  within  eight  days  after  the  insertion  of  the 
last  of  the  said  notices  in  manner  aforesaid,  inclusive  of  the  day  of 
such  insertion;  and  that  in  default  of  your  so  doing  the  plaintiff 
may  proceed  therein,  and  judgment  may  be  given  in  your  absence. 


(4.)  Service  out  of  the  Jurisdiction. 

[San.  Pr.,  pp.  282—288.] 

Service  out  of  the  Jurisdiction. — Summary  of  Material  Provisions  of  S.  S.  0. 

1883. 
Cases  in  which  such  service  allowed: — whenever  Ordeb. 

(b)  The  whole  subject-matter  of  the  action  is  laud  situate 

within  the    jurisdiction   (with    or  without    rents  or 
profits),  or  the  perpetuation  of  testimony  relating  to 

land  within  the  jurisdiction XI.  1  («). 

(6)  Any  act,  deed,  will,  contract,  obligation,  or  liability 
affecting  land  or  hereditaments  situate  within  the 
jurisdiction,  is  sought  to  be  construed,  rectified,  set 

aside,  or  enforced  in  the  action „      (J). 

(o)  Any  relief  is  sought  against  any  person  domiciled  or  ordi- 
narily resident  within  the  jurisdiction „      (o). 

(T)  If  the  names  do  not  appear  in  the  title  they  should  be  here  stated. 
(ni)  Name  them  if  not  stated  in  the  title. 

(n)  For  cases  in  which  advertisements  have  been  directed,  see  note   (4), 
p.  147.     For  form  of  order,  see  Seton,  5,  No.  i. 


S.  8.] 
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(d)  The  action  is  for  the  administration  of  the  personal  estate      Obdeb., 

of  any  deceased  person,  who  at  the  time  of  his  death ■ 

was  domiciled  within  the  jurisdiction,  or  for  the  exe-, 

cution  (as  to  property  situate  within  the  jurisdiction) 

of  the  trusts  of  any  written  instrument,  of  which  the 

person  to  be  served  is  a  trustee,  which  ought  to  be 

executed  according  to  the  law  of  England XI.  1  (<i). 

(e)  The  action  is  founded  on  any  breach,  or  alleged  breach, 

within  the  jurisdiction  of  any  contract  wherever  made, 
which,  according  to  the  terms  thereof,  ought  to  be  per- 
formed within  Qie  jurisdiction,  unless  the  defendant  is 
domiciled  or  ordinarily  resident  in  Scotland  or  Ireland  „  (e). 
(/)  Any  injunction  is  sought  as  to  anything  to  be  done 
within  the  jurisdiction,  or  any  nuisance  within  the 
jurisdiction  is  sought  to  be  prevented  or  removed, 
whether  damages  are  or  are  not  also  sought  in  respect 

thereof „       (/). 

(jr)  Any  person  out  of  the  jurisdiction  is  a  necessary  or 

proper  party  to  an  action  properly  brought  against 

some  other  person  duly  served  within  the  jurisdiction        .„       (^). 

Discretion  of  Jtidgre  where  defendant  is  in  Scotland  or  Ireland. 

— In  such  cases,  where  it  appears  there  is  a  concurrent  remedy  in 

Scotland  or  Ireland,  the  Court  or  Judge  is  to  have  regard  to  the 

comparative  cost  and  convenience  of  proceeding  in  England  or 

in  place  of  residence  of  defendant  and,  particularly  in  cases  of 

small  demands,  to  the  powers,  &c.  of  the  Scotch  and  Irish  Courts 

respectively , „  2. 

Evidence  in  stepport  of  application  for  leave  to  serve. — Every 
application  must  be  supported  by  affidavit .  or  other  evidence 
stating  (1)  that  in  deponent's  belief  the  plaintiff  has  a  good  cause 
of  action;  (2)  showing  in  what  place  or  country  defendant  is  or 
may  probably  be  found:  (3)  whether  he  is  a  British  subject  or 
not;  (4)  the  grounds  upon  which  the  application  is  made,  that  is, 
the  facts  which  bring  the  case  within  one  of  the  sub-sections  of 
O.  XI.  1;  (5)  if  leave  is  asked  to  serve  in  Scotland  or  Ireland, 
showing  that  there  is  no  effective  concurrent  remedy  in  those 
countries,  or  if  there  be,  the  comparative  cost  and  convenience 
of  proceeding  in  England.  No  leave  is  to  be  granted  unless  it  is 
made  to  appear  to  the  Court  or  a  Judge  that  the  case  is  a  proper 

one  for  service  out  of  the  jurisdiction „  4. 

Time  for  appearance. — ^This  must  be  limited  by  the  order „  5, 

Notice  in  lieu  of  writ. — ^Must  be   given  where   defendant   is 

neither  a  British  subject,  nor  in  British  dominions „  6. 

Such  notice  must  be  served  in  the  same  manner  as  writs  of 

summons „  7. 

And  the  procedure  laid  down  in  r.  8  must  be  adopted „  8. 

As  to  service  out  of  the  jurisdiction,  see  Seton,  13 — 18 ;  Chitty's  Arch.  244 — 
249;  Clay  on  Writs  of  Summons;  Piggott  on  Service  out  of  the  .Jurisdiction;: 
Encycl.  Laws  Engl.  tit.  "Service  out  of  the  Jurisdiction." 


38o: 

In  the  High  Court  of  Justice,  Affidavit  iik, 

Chancery  Division.  ':^XJL 

{Name  of  Judge.)  for  leave  to 

In  the  matter  of  the  Supreme  Court  of  Judicature  Acts,  1873  su"^^,  or 

to  1899.  notice  of  a 

i      1  •       1  K         •  11  ^■'^*  °^  aum- 

And  m  the  matter  oi  an  mtended  action  between  A.  B.,  plain-  mens,  out  of 
tife,  and  E.  P.,  defendant  {p).  tk.V(o)!"^"^ 

fDau.  Pr. 
(o)  See  O.  XI.  4.  ^86.1 

(jb)  See  Stigand  v.  Stigand,  19  O.  D.  460. 
Practice  on  maJeing  the  Application  : — 

(li)  One  application  is  to  be  made  before  the  issuing  of  the  writ,  both  fo» 


152  .  THE  WRIT  OF  SUMMONS.  [Ch.  VI. 

I,  A.  B.,  of  (dc. :  see  Form  8),  the  above-named  plaintiff  [or 
as  may  be]  {q),  make  oath  and  say  as  follows: — 

1.  This  action  is  trought  for  the  purpose  of  (Here  state  the 
cause  of  actwm  in  respect  of  which  the  action  is  brought,  bringing 
the  case  within  one  of  the  seven  classes  mentioned  in  E.  8.  C. 
Order  XI.  r.  1,  and  in  headnmte,  ante,  p.  150  (r) ;  as  thus : 

(«)  taking  an  account  of  what  is  due  to  me  [or,  the  plaintiff]  for 

principal,  interest,  and  costs,  on  a  mortgage  dated  the 

day   of  ,  19—,  and   made   between    {State   parties), 

;■  whereby  the  amount  due  under  the  said  mortgage  was 

charged  upon  land  and  houses  situate  at ,  in  the  county 

of ,  within  the  jurisdiction  of  this  .Court;  and  of  having 

the  said  mortgage  enforced  by  foreclosure  or  sale;  or, 
recovering  possession  of  certain  lands,  tenements,  aild  here- 
ditaments, known  as  The  Blackacre  Estate,  situate  at , 

in  the  county  of  ,  within  the  jurisdiction  of  this 

honourable  Court;  or, 

(6)  rectifying  a  settlement  dated  the  day  of  ,  and 

made  between  {State  parties),  whereby  certain  lands  situate 

at ,  in  the  county  of ,  within  the  jurisdiction  of  this 

honourable  Court,  were  settled  upon  certain  trusts  therein 

leave  to  issue  it,  and  for  leave  to  serve  it,  or  to  give  notice  of  it, 
out  of  the  jurisdiction.  '       ' 

(2.)  The  application  must  be  supported  by  the  affidavit  required  by  O.XI. 

4.    No  motion  is  to  be  made  or  summons  issued. 
(3.)  The  unsealed  writ  is  to  be  left  at  the  Chambers  of  the  Judge,  with  an 

office  copy  of  the  affidavit  above  mentioned. 
(4.)  If  the  order  is  made  upon  the  application,  the  following  memorandum 
is  indorsed  upon  the  writ:   (JJhambera  and  date)  Let  this  writ  be 
issued,  with  liberty  to  serve   [or,   if  a  foreigner  and  -in  a  foreign, 

country,  notice  Of]  it  on  the  dft.  ,  at ,  or  elsewhere  in  the 

(kingdom)  of .     The  time  for  the  dft.  to  enter  an  appearance 

is  to  be  (J,nsert  the  time)  after  service;  see  Stigand  v.  S.,  19  0.  D. 

460.     The  order  must  be  made  by  the  Judge  in  person.     A  fee  of 

5s.  is  payable  on  the  memorandum  giving  leave  to  issue  the  writ. 

]jeave  cannot  be  given  by  a  District  Registrar  (0.  XXXV.  6).    In 

the  CD.  the  affidavit  is  left  with  the  Master,  who  submits  it  to  the 

Judge.     For  cases  as  to  service  out  of  the  jurisdiction,  see  Dan.  Pr. 

282—284;   Seton,  14—19.     For  form  of  order,  see  R.  S.  C.  App. 

K.,  No.  20;  Seton,  7,  No.  7. 

(s)  The  affidavit  may  be  made  by  the  solicitor  of  pit.,  or  by  any  other  person 

who  can  depose  to  the  facts:  Great  Aiostralian  Gold  Mining  Co.  v.  Martin,  5 

C.  D.  1;   Chemiache  Fabrik,  4o.  v.  Badische,  ^c,  90  L.  T.  733.     It  should 

•conform  strictly  to  the  rule:  Collins  v.  N.  British  Insurance  Co.,  (1894)  3  Ch. 

228;  Dickson  v.  Law,  (1895)  2  Ch.  62. 

(r)  The  plt.'s  case  must  come  within  one  of  the  instances  given  in  the  rule: 
Me  Eager,  22  C.  D.  86 ;  Ee  BmfieLd,  32  C.  D.  123 ;  S.e  Anglo-African  Steamship 
■Co.,  32  0.  D.  348;  Re  CUf,  (1895)  2  Ch.  21. 
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mentioned,  and  under  which  the  defendant  E.  F.  claims 
to  be  entitled;  or, 

(c)  having  the  accounts  taken  of  a  partnership  between  me  [or, 
the  plaintiff]   and  the  defendant   E.   F.,    under  certain 

articles  of  partnership  dated  the  day  of  — — ,  19 — , 

and  made  between  myself  \or,  the  plaintiff]  of  the  one  part 
and  the  defendant  E.  F.  of  the  other  part,  for  carrying  on 

the  business  of ,  at ,  within  the  jurisdiction  of  this 

honourable  Court;  or, 

{d)  the  administration  of  the  personal  estate  of  G.  H.,  de- 
ceased, who  at  the  time  of  his  decease  was  domiciled  within 
the  jurisdiction  of  this  honourable  Court;  or, 

executing  the  trusts  of  a  settlement  dated  the day  of 

,  19 — ,  and  made  between  A.  B.   of  the  first  part, 

C.  D.  of  the  second  part,  and  the  defendant  E.  F.  and  one 
Gr.  H.,  as  trustees,  of  the  third  part,  whereby  the  sum  of 
lOjOOOZ.  Console  [or  as  iriay  be]  was  settled  upon  certain 
trusts,  under  which  I  am  [or,  tlie  plaintiff  is]  beneficially 
interested;   or, 

(e)  recovering  damages  for  breach  of  a  contract  made  at , 

within  the  jurisdiction  of  this  honourable  Court  [or,    at 

,  in  the  (kingdom)  of  ],  whereby  the  defendant 

E.  F.  agreed  to  sell  and  deliver  to  me  [or,  to  the  plaintiff], 

on   the day   of ,  19 — ,  at  in   the   City  pf 

London,  certain  goods  made  by  him  in  [Paris], in  the  way 

of  his  trade  of  a ,  for  the  price  of  £ ,  which  I  [or, 

the  plaintiff]  agreed  to  pay  him  for  the  same  (s) ;  or, 

(/)  obtaining  an  injunction  to  restrain  the  defendant  from 
transferring,  or  otherwise  parting  with,  ten  debenture  bonds 
of  the  London,  Chatham  and  Dover  Railway  Company; 
or, 

obtaining  an  injunction  restraining  the  defendant,  his 
servants  and  agents,  from  polluting  the  waters  of  the  river 
- — ;  which  runs  through  the  farm  known  as  — — ,  in  the 

county  of  ■ ,  within  the  jurisdiction  of  this  honourable 

Court,  of  which   I  am  [or,  the  plaintiff  is]  occupier,  by 
sending  into  the  said  river  the  refuse  of  the  dyeworks 
belonging  to  the  said  defendant  situate  higher  up  the  said 
river) . 
2.  I  am  advised  and  verily  believe  that  I  have  [or,  the  said 

(»)  There  must  be  an  actual  breach  within  the  juriadiotion:  0.  XI.  1  (e). 
The  fact  of  mere  damages  being  incurred  within  the  jurisdiction  is  not  suffi- 
cient: Shearman  v.  Fmdlay,  32  W.  R.  122. 
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plaintiff  has]  a  good  cause  of  action  against  the  said  defendant^ 
in  respect  of  the  matters  aforesaid  (t). 

3.  The  said  defendant  resides,  or  may  probably  be  found,  at 

,  in  the  (kingdom)  of  — — ,  out  of  the  jurisdiction  of  this- 

honourable  Court,  and  is  [o?;  is  not]  a  British  subject  (m);  or. 

The  said  defendant  is  domiciled  [or,  ordinarily  resident]  within 
the  jurisdiction  of  this  honourable  Court  (a;),  but  is  temporarily 

residing  or  may  probably  be  found  at  ,  in  the  (kingdom) 

of ,  out  of  the  jurisdiction  of  this  honourable  Court. 

4.  The  amount  or  value  of  the  property  in  dispute  [or,  The 
amount  sought  to  be  recovered]  is  £ or  thereabouts. 

5.  (//  the  defendant  is  resident  in  Scotland  or  Ireland,  show 
that  there  is  no  concurrent  remedy,  in  Scotland — or  in  Ireland,  as: 
the  case  may  be — or,  if  there  is,  the  expediency  in  point  of  cost 
and  convenience  of  proceeding  in  England  (y),  and  particularly,, 
in  the  case  of  a  small  demand,  that  it  is  not  ivithin  the  power  or 
jurisdiction,  under  the  Statutes  establishing  or  regulating  them,,  of 
anyof  the  Sheriffs'  Courts  or  Small  Debts  Courts  in,  Scotland— or 
of  the  C-hnl  Bill  Courts  in  Ireland — as  the  case  may  be  (2).) 


381. 

Affidavit  Formal  parts :  as  in  Form  8 . 

i  application  to  1  •  This  action  is  brought  for  the  purpose  of'  (State  cause  of 

Ijnrisdiotion  enforcing  a  certain  agreement  of  partnership,  dated  the : 

*  neoessary  or  ^^7  °^ »  ^^ — '  made  between  myself  [or,  the  plaintiff]  of 


necessary  or 
proper  party 


(<)  See  Great  Australian  Mining  Co.  v.  Martin,  5  C.  D.  pp.  11,  17,  18. 

(u)  Where  dft.  is  resident  in  Scotland  or  Ireland  ihe  omission  to  state. that, 
he  is  a  British  subject  is  immaterial:  Fowler  v.  Barstow,  20  G.  D.  240. 

(«)  See  0.  XI.  1  (c). 

(y)  See  O.  XI.  2,  and  headnote,  p.  151;  Tottenham  v:  Barry,  12  0.  D. 
797;  Williams  v.  Cartwright,  (1895)  1  Q.  B.  p.  147.  On  this  rule  the  following- 
cases  may  be  consulted,  viz.:  Lenders  v.  Anderson,  12  Q.  B.  D.  50;  Ex  p. 
McPhail,  12  C.  D.  632;  Earvey  v.  Dougherty,  56  L.  T.  322;  Marshall  v.  M.,. 
38  C.  D.  330;  Me  Bwland's  Trade  Marh,  41  C.  D.  542;  Re  J>e  Penny,  (1891> 
2  Ch.  63. 

(z)  There  is  no  power  in  actions  for  breach  of  contract  to  aUow  service  on. 
dfts.  domiciled  in  Scotland  or  Ireland:  Lenders  v.  Anderson,  12  Q.  B.  D.  60; 
see  also  Agnew  v.  Usher,  14  Q.  B.  D.  78.  In  Speckhart  v.  Campbell,  W.  N.. 
(1884)  24,  leave  was  given  to  serve  dfts.  resident  in  Aberdeen,  and  having  not 
place  of  business  within  the  jurisdiction,  on  allegation  that  they  had  sold,, 
within  the  jurisdiction,  articles  infringing  the  plt.'s  patent.  'And  see  Fowler 
V.  Barstow,  20  0.  D.  240,  that  on  application  to  discharge  the  order,  the  dft. 
is  entitled  to  go  into  evidence  showing  that  no  cause  of  action  has  arisen  within, 
the  jurisdiction.  As  to  submission  by  dft.  to  the  jurisdiction,  see  Re  Orr~ 
22  0.  B.  456. 
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the  first  part,  the  defendant  C.  D.,  of  the  second  part,  and  to  an  action 

E.  F..  of  ■ in  the  Eepublic  of  France  [or  as  may  he],  of  another 

the  third  part).  T^lL^^^^ 

2.  The  defendant  CD.  has  been  duly  served  within  the  juris-  tion(a). 
diction  of  this  Court  with  the  writ  of  summons  in  this  action  (6). 

3.  The  said  E.  F.  resides  at aforesaid,  out  of  the  juris- 
diction of  this  Court,  but  is  a  necessary  or  proper  party  to  this 
action.    He  is  [or,  is  not]  a  British  subject. 

4.  I  am  advised  and  verily  believe  that  I  have  [or,  the  sai4 
plaintiff  has]  a  good  cause  of  action  against  the  said  C.  D.  and 
E.  F.  in  respect  of  the  matters  aforesaid  (c) . 

5 .  The  amount  or .  value  of  the  property  in  dispute  [or,  the 
amount  sought  to  be  recovered]  is  £ or  thereabouts. 


382. 

{Title  and  reference  to  the  record,  as  in  the  Writ  of  Summons.)    Notice  of  writ 

To  (t   H    of ^^  ^^"^  °* 

XO  tr.  Xl.,  01  .  service,  to  be 

Take  notice,  that  A.  B.,  of  ,  has  commenced  an  action  given  out  of 

against  you,  G.  H.,  in  the  Chancery  Division  of  His  Majesty's  tion''{S™ 
High  Court  of  Justice  in  England,  by  writ  of  that  Court,  dated  t^*'"-  ^'^• 

the day  of ,  a.d.  19 — ,  which  writ  is  indorsed  as  follows 

{Copy  in  full  the  indorsements) ;  and  you  are  required  within 

(a)  See  O.  XI.  1  (y).  In  this  case  the  writ  should  be  issued  for  eervioei 
within  the  jurisdiction,  making  both  the  party  within  and  the  party  out  of  the 
jurisdiction  dfts.  The  writ  will  be  marked  "not  for  service  out  of  the  juris- 
diction without  order."  After  serving  dft.  within  the  jurisdiction,  leave 
must  be  obtained  to  issue  and  serve  a,  concurrent  writ  or  notice  of  writ  on 
dft.  out  of  the  jurisdiction.  As  to  the  meaning  of  necessary  or  proper  party, 
see  Masses  v.  Meynes,  21  Q.  B.  D.  330;  Tlie  Elton,  (1891)  P.  265;  WittedH 
V.  Galbraith,  (1893)  1  Q.  B.  577.  Leave  to  serve  company  in  Ireland,  managing 
director  having  been  served  within  the  jurisdiction,  was  given  in  Croft  v. 
King,  (1893)  1  Q.  B.  419;  see  also  Williams  v.  Cartwright,  (1895)  1  Q.  B.  142. 
A  third  party  notice  cannot  be  served  on  a  person  domiciled  or  ordinarily  resi- 
dent in  Scotland:  Speller  v.  Bristol  Steam  Navigation  Co.,  13  Q.  B.  D.  96; 
but  in  ordinary  cases  a  third  party  notice  may,  by  leave  of  the  Ct.,  be  served 
out  of  the  jurisdiction:  Swansea  Shipping  Co.  v.  Dunoan,  I  Q.  B.  D.  644; 
JDubout  v.  Maepherson,  23  Q.  B.  D.  340. 

(i)  Collins  V.  North  British,  ^c.  Co.,  (1894)  3  Oh.  228. 

(c)  A  good  cause  of  action  must  be  shown  against  both  dfts.:  Yorkshire 
Tannery  Co.  v.-Eglinton,  ^c,  Co.,  33  W.  E.  162. 

((i)  See  0.  XI.  6.  For  form  in  the  text,  see  O.  II.  5,  App.  A.,  Part  I., 
No.  9.  The  notice  is  to  be  given  where  dft.  is  neither  a  British  subject  nor 
in  British  dominions.  As  to  mode  of  service  of  the  notice,  see  0.  XI.  7.  The 
fact  that  a  copy  of  the  order  giving  leave  to  issue  and  serve  is  not  indorsed 
on  the  notice  will  not  render  service  of  the  notice  invalid:  Meynolds  v.  Cole- 
man, 36  C.  D.  453.  Service  on  a  foreigner  out  of  the  jurisdiction  of  a  writ 
instead  of  notice  of  it  is  a  nullity,  and  not  a  mere  irregularity  capable  of 
being  cured  un^er  0.  LXX.  1:  Heioitson  v.  Fabre,  21  Q.  B.  D.  6. 
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days  (e)  after  the  receipt  of  this  notice,  inclusive  of  the  day  of  such 
receipt,  to  defend  the  said  action,  by  causing  an  appearance  to  be 
entered  for  you  in  the  said  Court  to  the  said  action;  and  in  default 
of  your  so  doing,  the  said  A.  B.  may  proceed  therein,  and  judg- 
ment may  be  given  in  your  absence. 

You  may  appear  to  the  said  writ  by  entering  an  appearance 
personally  or  by  your  solicitor  at  the  Central  Office,  Royal  Courts 
of  Justice,  London. 

(Signed)        A.  B.,  of ,  dc. 

or, 
X.  Y.,  of 


-,dc. 
Solicitor  for  A.  B.  (/). 

N.B. — This  notice  is  to  be  used  where  the  person  to  be  served  is 
not  a  British  subject,  and  is  not  in  British  dominions. 


383. 

The  like, 
where  'writ 
issued  from 
district 

rp  registry  (y). 

Sf  [Dan.  Pr. 


{Title  and  reference  to  the  record,  as  in  the  Writ  of  Summons.) 
ToG.  H.,  of . 

Take  notice,  that  A.  B.,  of  — 


,  has  commenced  an  action 
against  you,  G.  H.,  in  the  Chancery  Division  of  His  Majesty's 
High  Court  of  Justice  in  England,  by  writ  of  that  Court,  dated 

the day  of ,  19 — ,  which  writ  is  indorsed  as  follows  {Copy 

in  full  the  indorsements);  and  you  are  hereby  required  within 

days  (e)  after  the  receipt  of  this  notice,  inclusive  of  the  day  of 

such  receipt,  to  defend  the  said  action  by  causing  an  appearance 
to  bo  entered  for  you  thereto;  and  in  default  of  your  so  doing  the 
said  A.  B.  may  proceed  therein,  and  judgment  may  be  given  in 
your  absence. 

If  you  reside  or  carry  on  business  within  the  above-named 
district,  appeacance  is  to  be  entered  at  the  office  of  the  registrar  for 
that  district  (Insert  address  of  office) . 

If  you  do  not  either  reside  or  carry  on  business  within  that 
district,  appearance  is  to  be  entered  either  at  the  office  of  the  said 


(e)  Here  insert  the  time  fixed  for  appearance  by  the  order  or  fiat  giving 
leave  to  serve  the  writ,  or  to  give  notice  of  it  out  of  the  jurisdiohion.  As  to 
this  time,  see  Form  387,  p.  158  et  seq. 

(/)  See  0.  IV.  1,  2. 

(j5r)  See  O;  XI.  6;  0.  II.  3;  App.  A.,  Part  I.,  No.  10.  An.indorsement  of 
service  must  be  made  on  the  writ  itself. 
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registrar   or   at   the   Central   Office,    Eoyal   Courts   of   Justice, 
London. 

(Signed:  as  in  Form  382.) 
This  notice  was  served  by,  dc.  (i). 
N.B. — This  notice  is  to  be  used  where  the  person  to  be  served  is 
not  a  British  subject,  and  is  not  in  British  dominions. 


384. 

The  President  of  the Division  of  the  High  Court  of  Justice  Letter 

presents  his  compliments  to  His  Majesty's  Principal  Secretary  of  requeBt  fof 

State  for  Foreign  Affairs,  and  begs  to  enclose  a  notice  of  a  writ  of  service 

°  .                 .■          e  i  *.  J         abroad  (ft), 

summons  issued  in  an  action  of v.  pursuant  to  order, 

out  of  the  High  Court  of*  Justice  in  England  for  transmission  ,to 
the  Ministry  of  Foreign  Affairs  in  {name  of  country),  with  the 
request  that  the  same  may  be  served  personally  upon  (name  of 
defendant  to  be  serxted),  against  whom  proceedings  have  been  taken 
in  the  English  Court,  and  with  the  further  request  that  such 
evidence  of  the  service  of  the  same  upon  the  said  defendant  may 
be  officially  certified  to  the  English  Court,  or  declared  upon  oath, 
or  otherwise,  in  such  manner  as  is  consistent  with  the  usage  or 
practice  of  the  Courts  of  the  {name  of  country)  in  proving  service 
of  legal  process. 

The  President  begs  further  to  request  that  in  the  event  of  efforts 
to  effect  personal  service  of  the  said  notice  of  writ  proving  in- 
effectual the  Government  or  Court  of  the  said  country  be  requested 
to  certify  the  same  to  the  English  Court. 


385. 

{Title  and  reference  to  the  record,  as  in  t'fie  Writ  of  Summons.)     Request  for 

I  [or,  we]  hereby  request  that  a  notice  of  writ  of  summons  in  this  abroad  (i) 
action  be  transmitted  through  the  proper  channel  to  {name  of 
country),  for  service  [or,  substituted  service]  on  the  defendant 
{naming  him),  at  {address  of  defendant),  or  elsewhere,  in  {name 
of  country) . 

And  I  [or,  we]  hereby  personally  undertake  to  be  responsible 
for  all  expenses  incurred  by  His  Majesty's  Principal  Secretary  of 
State  for  Foreign  Affairs  in  respect  of  the  service  hereby  requested, 
and  on  receiving  due  notification  of  the  amount  of  such  expenses 

(i)  The  indorsement  of  service  must  be  made  on  the  writ  itself. 
(k)  O.  XI.  8.    The  procedure  under  this  rule  has  been  applied  by  order  of 
the  L.  C.  to  Germany,  Russia,  France,  Spain  and  Belgium. 
(0  0.  XI.  8. 
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386. 

Letter 
forwarding 
request  for 
substituted 
service  (»»). 


387. 

Table  of 
:  -times  to  be 
.■^^  limited  for 
•,-|%  entering 
, ,  j    appearance 

after  service 
'  [;jt'  out  of  the 
.,;,.,  jurisdiction 

of  writ  or 

notice  of 

writ(M). 

[Dan,  Pr. 

287.] 


I  [or,  we]  undertake  to  pay  the  same  to  the  Chief  Clerk  at  the 
Foreign  Office,  and  to  produce  the  receipt  for  such  payment  to  the 
proper  officer  of  the  High  Court. 

Dated,  &c.  (Signature  of  Solicitor.) 


The  President  of  the Division  of  the  High  Court  of  Justice 

presents  his  compliments  to  His  Majesty's  Principal  Secretary  of 
State  for  Foreign  Affairs,  and  begs  to  enclose  a  notice  of  a  writ  of 

summons  in  the  case  of v.  ,  in  which  the  plaintiff  has 

obtained  an  order  of  the  English  High  Court  (which  is  also  en- 
closed) giving  leave  to  bespeak  a  request  that  the  said  notice  of 

writ  may  be  served  by  substituted  service  on  the  defendant  • , 

at ,  in  the  (name  of  cowitry) . 

The  President  requests  that  the  said  notice  of  writ  and-  order 
may  be  forwarded  to  the  proper  authority  in  (name  of  country), 
with  the  request  that  the  same  may   be  transmitted  by  post 

addressed  to  the  defendant  at [the  last  known  place  of  abode, 

or,  the  place  of  business],  of  the  said  defendant,  or  there  delivered 
in  such  manner  as  may  be  consistent  with  the  usage  or  practice  of 
the  Courts  of  (name  of  country),  for  service  of  legal  process  where 
personal  service  cannot  be  effected;  and  with  the  further  request 
that  the  same  may  be  officially  certified  to  the  English  Court,  or 
declared  upon  oath,  or  otherwise,  in  such  manner  as  is  consistent 
with  the  practice  of  the  Courts  of  the  (name  of  country)  in  proving 
service  of  legal  process. 


Postal  Table  of  Time 
occupied. 

Name  of  Place. 

Days  for 
appearance. 

Days. 
11 

Hours. 

15 

11 

30 

4 

Africa  : 

North  Coast      

10 

17 

West  Coast   

■42 

Amsterdam ■ 

10 

15 

Antigua 

38 

Antwerp 

10 

29 

Argentine  Republic  

66 

28 

Ascension    

61 

5 

Athens 

20 

39 

Auckland  (New  Zealand),  cid  San  Francisco  . . 

88 

(j»)  0.  XI.  8. 

(»)  This  Table  was  resettled  and  issued  by  the  Senior  Registrar  in  July, 
1886.  The  time  allowed  for  entering  appearance  is,  as  a  general  rule,  double 
the  ordinary  time  it  takes  to  reach  the  place  where  the  dft.  is,  or  probably 
may  be  found,  and  the  first  column  of  the  Table  contains  the  approximate  time 
occupied  in  course  of  post  from  London  to  the  places  mentioned  in  the  second 


•S.  8.] 


SERVICE  OF  WRIT  OF  SUMMONS  OR  NOTICE. 


169 


Postal  Table  of  Time 
occupied. 


Bays. 
16 

18 

1 
13 

1 
32 

1 
18 

1 
15 

1 

9 
18 


1 

2 

45 

23 

14 

2 
20 
21 
29 
3 
6 
21 
41 
■32 
35 
24 
21 
•24 

2 
40 

20 

21 

43 

5 

8 

2 

42 

8 

36 

14 

14 

1 

35 

36 


Hours. 

18 
6 
2 

8 

22 

2 
18 


12 
10 


12 


15 


12 

8 

12 


Name  of  Place. 


Bahamas , 

BaMa    

Bale 

Barbadoes    

Barcelona , 

Batavia 

Bayonne .' 

Belisie  (British  Honduras),  vid  New  Orleans 

Berlin  

Bermuda,  via  Halifax   

Berne    

Beyrout    

Bombay   

Bordeaux 

Borneo  (North) 

Bremen     

Brindisi« 

Brisbane 

British  Columbia    

British  Guiana 

Brussels   

Buda  Festh , 

Buenos  Ayres 

Bushire  (Persian  GuU) 

Busreh  (Persian  Gulf)   

Cadiz    

Cairo 

Calcutta  

Caldera,  vid  Panama 

Callao  

Cameroons  (Africa)    

Cape  Coast  Castle 

Gape  Town , 

Carthageua  (Columbia) 

Channel  Islands 

Christiania 

Cobija , 

Cologne    , 

Colombo  (Ceylon) 

Colon    

Congo  (Africa)    

Constantinople,  I'id  Varna    , . . , . 

Constantinople,  vid  Brindisi    

Copenhagen     -, 

Coquimbo,  i-id  Magellan 

Cyprus 

Delagoa  Bay  ,  . . . 

Demerara 

Dominica , 

Dresden    

Falkland  Islands 

Fernando  Po  


Days  for 
appearance. 


40 

44 

10 

34 

14 

72 

12 

46 

12 

38 

12 

26 

44 

10 

90 

12 

14 

98 

64 

38 

10 

12 

66 

50 

66 

16 

20 

50. 

90 

72 

78 

56 

50 

56 

12 

14 

88 

10 

48 

50 

94 

24 

14 
92 
24 
80 
38 
38 
12 
78 
80 


column.  To  the  time  allowed  for  appearing  after  service  abroad  there  has  in 
all  cases  been  added  the  eight  days  allowed  for  appearing  after  service  within 
the  jurisdiction,  and  where  the  place  is  difBoult  of  access  a  slight  further 
addition  has  been  made. 

It  is  generally  advisable  to  allow  a  certain  area  for  service,  not  limited  to  the 
actual  place  whea:e  the  dft.  is,  or  probably  may  be  found,  but  in  such  oaaes 
care  should  be  taken  to  allow  sufficient  time  to  admit  of  service  at  the  most 
distant  part  of  that  area;  c.t/.,  when  the  service  is  to  be  at  Paris  or  else- 
where in  the  Republic  of  France,  -the  time  allowed  for  Nice,  and  not  for  Paris, 
should  be  inserted. 
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Postal  Table  of  Time 

Name  of  Place. 

DaysfOT 
appearance.. 

Days. 
44 

Hours. 

8 

4 
17 

15 

14 
16 

8 

10 
14 

23 

12 
22 

12 
12 

6 
12 

12 

16 
20 

13 
20 

Fiji   

100 

2 

Florence  

14 

1 

12 

38 

Gaboon  (Africa) 

84 

1 

Geneva     

12 

1 

Genoa  

12 

4 

Gibraltar 

16 

3 

Gothenburg     

14 

14 

Goree  (Africa) 

36 

10 

Grand  Canary    

28 

14 

Grenada  

36 

24 

Grey  Town 

66 

14 

38 

26 

Guayaquil,  vid  Panama    

60 

12 



Hague,  The    

10 

1 

12 

16 

Havana    

40 

37 

Hong  Kong     

82 

24 

Honolulu     

56 

10 

30 

36 

Inhambane  (Africa) 

78 

1 

12 

38 

Iquique,  vid  Panama 

84 



Ireland 

10 

18 

Jamaica   , 

44 

12 

Jedda  (Arabia)    

32 

12 

33 

King  George's  Sound    

74 

21 

Kurrachee  

SO 

31 

T.Bp-na  ^Afrii-flA      

70 

23 

La  Guayra 

54 

3 

20 

47 

Loanda  (Africa) 

102 

1 

Lucerne 

12 



Lyons   

10 

5 

Madeira    , 

18 

20 

Madras 

48 

2 

Madrid 

14 

3 

Malaga     

16 

4      , 

Malta    

IS 

Man  (Isle  of)  

10 

1 

Marseilles 

12 

14 

'Martinique 

36 

20 

Mauri'tiTis     

48 

40 

Melbourne    ■-, 

88 

1 

Milan 

14 

35 

MoUendo,  vid  Panama 

78 

19 

Monrovia  (Africa)  , 

46 

23 

Monte  Video    , 

60 

15 

Montserrat  (W.  Indies)     

38 

3 

Moscow    

18 

27 

Moulmein     

62 

26 

Mozambique,  vid  Brindisi     

60 

1 

'Munich     

14 

24 

Muscat 

66 

2 

Naples 

16 

26 

Natal    

60 

8 

Newfoundland    '.,,'.'.' 

24 

10 

New  York    

28 

1 

Nice 

14 

9 

Nova  Scotia  (Halifax)    '.'.'.'.'. 

26. 

1 

Nuremberg 

12 

3 

Odessa ,.,, 

18 

38 

Old  Calabar  (Africa) '...'.'.'. 

84 

4         1 

Oporto , 

16 

8.] 
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26 
16 
36 
20 
16 
50 
15 
26 
33 
10 
29 
25 

2 
28 
21 

2 

34 
18 
15 
13 
1 
3 
16 
10 
13 
53 
16 
27 
2 
25 
24 


18 

23 

42 

17 

28 

3 

1 

1 

6 

43 

9 

10 

3 

14 

1 

39 

43 

2 

25 

1 

8 

42 

43 

21 

1 


15 


18 
13 


23 

13 

2 

12 

12 


12 


10 


6 
12 


13 
10 


4 
20 


Panama    

Paris ■ 

Payta,  vid  Panama    

Pekin 

Fenang     . . . , 

Pemambuoo    

Perth  (W.  Australia)     

Point  de  Galle     

Port  au  Prince 

Port  Darwin    

Porto  Rico  (San  Juan) 

Puerto  Cabello    

Punta  Arenas  (Magellan)     

Quebec '. 

Quillimane  (Africa)  

Rangoon 

Riga 

R6union    : 

Rio  dc  Janeiro 

Rome    

Rotterdam   

Saigon  (Cochin  China) 

St.  Helena  

St.  Kitts 

St.  Lucia 

St.  Nazaire  (France)      

St.  Petersburg    : 

St.  Thomas 

St.  Vincent 

St.  Vincent  (W.  Indies)    

Samoa 

San  Francisco   

Santa  Martha  (Columbia)     .  i 

Santander    

Santos  (Brazil)    

Savanilla 

Scotland  (mainland) 

Scotland  (islands)  

Senegal    

Seychelles 

Shanghai 

Sierra  Leone   

Singapore    

Stockholm   

Strassburg , 

Stuttgart 

Suez 

Sydney 

Tenertffe 

Tiflis  (Caucasus)     

Tneste 

Trinidad 

Turin 

Valparaiso,  vid  Magellan 

Valparaiso,  rid  Panama    

Venice 

Vera  Cruz    

Vienna     

Vigo 

Wellington  (New  Zealand),  vid  San  Francisco 

Yokohama  

Zanzibar 

Zurich 


52 
10 
64 

142 
60 
40 
80 
48 
40 

108 
3S 
58 
74 
28 
66 
SS 
16 
64 
50 
16 
10 
76 
44 
40 
36 
12 
16 
42 
28 
36 

114 
40 
62 
14 
58 
66 
10 
14 
44 
54 
92 
42 
64 
16 
10 
12 
22 
94 
26 
28 
16 
38 
12 

94 

14 
68 
14 
14 
94 
.94 
■  50 
12 


D. — F. 
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388. 

Indorsement 
to  be  made  on 

I^n!^.^  Til  is  writ  was  serVed  by  me  at 

service  (o).  "^ 

[Dan.  Pr.        tho  - —  day  of ,  19—. 

■■'  Indorsed  the day  of  ■ 


(5.)  Indorsenienl  on  Writ  of  service  thereof. 

-  on  the  defendant  C.  D.,  on 


,  19-. 
(Signed) 


(Address) 


Section  IX. — Setting  aside  the  Writ  of  Summons  or  service 

THEREOF. 

[Dan.  Pr.,  pp.  289,  290.] 

HMIbnj  tisidf    Writ   of   Stimmom,   ^-c. — Sumnini-i/    of  MriioyinJ   Provisions 
of  P.  S.  C.  1883. 

No  eonclitional  appeuranoe  is  necessary. — A  defendant,  before         Ordkii. 

appearing,  and  without  any  conditional  appearance,  may  serve     

notice  of  motion  to  set  aside  service  of  the  writ  or  of  notice  of 

the  writ,  or  to  discharge  the  order XII.  30. 

Power  of  amendment.— ^The  Court  or  a  Judge  may  at  any  time 
amend  any  defect  or  error  in  any  proceedings  XXVIII.  12. 

Non-compliance  with  any  of  the  liules  of  Court  or  with  any 
rule  of  practice  will  not  render  the  proceedings  void  unless  the 
Court  or  a  Judge  shall  so  direct,  but  such  proceedings  may  be  set 
aside  either  wholly  or  in  part  as  irregular,  or  amended,  or  other- 
wise dealt  with,  as  tlie  Court  shall  think  fit  LXX.  1. 

Application  to  set  aside:  ivhen  and  how  to  be  made. — ^No  ap- 
plication to  set  aside  proceedings  for  irregularity  will  be  alloiwed 
unless  made  in  a  reasonable  time,  nor  if  party  applying  has 
taken  a  step  after  knowledge  of  the  irregularity ,,     2. 

Upon  such  application  the  objections  intended  to  be  insisted 
on  must  be  stated  in  the  notice  of  motion ,,     3. 


389, 

Notice  of 
motion  or 
summons  to 
set  aside  wilt 
of  summons 

[p)- 

[Dan.  Pr. 
289.] 


Formal  parts :  see  Form  32  or  39 . 
on  tho  part  of  the  defendant  CD.,  that  the  writ  of  summons  in 
this  action  and  all  subsequent  proceedings  therein  may  be  set  aside 

//  there  are  other  defendants  than  the  applicant,  add:  as 

against  the  said  defendant  C.  D., 

(o)  See  0.  IX.  15;  App.  A.,  Part  I.,  No.  1.  This  indorsement  is  to  be  made 
by  the  person  serving  the  writ  within  three  days,  at  most,  after  service;  and 
every  afSdavit  of  service  of  the  writ  must  mention  the  day  on  which  such 
indorsement  was  made:  0.  IX.  15.  The  rule  applies  to  substituted  as  well  as 
other  service;  Ibid.  The  time  for  making  the  indorsement  may  be  extended, 
and  liberty  given  to  the  pit.  to  proceed  by  default  as  if  the  indorsement  had 
been  made  in  due  time:  Hastings  v.  Hvrleij,  16  C.  D.  734;  Sproat  v.  Peclcetf, 
W.  N.  (1883),  76.  And  for  form  of  order,  see  Hhopherd  v.  Hilcork,  W.  N. 
(1886)  84. 

(S)  The  application  must  be  made  promptly,  and  before  applicant  takes  ii 
fresh  step  in  the  action:  0.  LXX.  2,  and  headnotp.;  supra ;  Poynolds  v.  Coleman, 
36  C.  D._453;  Fry  v.  Moore,  23  Q.  B.  D.  395. 
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on  the  ground  that  (Here  specify  the  objection  or  objections  in- 
tended to  be  insisted  upon  (q) ;  as  thus : 

the  said  writ  of  summons  was  issued  for  service  out  of  the 

jurisdiction  of  this  Court,  without  the  leave  of  the  Court  or  a 

Judge  0-);  or, 

the  said  writ  of  summons  has  no  statement  indorsed  thereon 

of  the  nature  of  the  claim  made  or  of  the  relief  or  remedy; 

required  in  the  action  (s);  or, 

the  said  writ  of  summons  has  no  statement  indorsed  thereon 

of    the    amount    claimed    bj'    the   plaintiff    for    debt    and 

costs  (^);  or, 

the  said  writ  of  summons  has  no  address  for  service  indorsed 

thereon  (u) ;  or, 

the  address  for  service  indorsed  on  the  said  writ  of  summons 

is  iUusory  and  fictitious  (m)); 
and  that  the  plaintiff  may  be  ordered  to  pay  to  the  said  defendant 
CD.  his  costs  of  this  application. 


390. 

Formal  parts :  see  Form  32  or  39 .  Notice  of 

on  the  part  of  the  defendant  C.  D.,  that  the  concurrent  writ  of  ™otionor 

•          i-i-           •                                  1          J!  in  summons  to 

summons  issued  in  this  action  on  the day  of ,  19 — ,  and  set  aside  con- 
all  subsequent  proceedings  therein  may  be  set  aside.  of^imwns* 
//  there  are  other  defendamts  than  the  applicant,  add :  as  [Dan.  Pr. 
against  the  said  defendant  C.  D., 
on  the  ground  that  {Here  specify  the  objection  or  objections  in- 
tended to  be  insisted  upon ;  as  thus : 

the  said  concurrent  writ  of  summons  was  issued  more  than 
twelve  months  after  the  issuing  of  the  original  writ  of  sum- 
mons in  this  action  {y),  which  original  writ  has  not  been 
renewed  («)); 
and  that  the  plaintiff  may  be  ordered  to  pay  to  the  said  defendant 
CD.  his  costs  of  this  application. 


((?)  Soe  O.  LXX.  3;  Baillie  v.  OoocUcin,  33  C.  D.  604.  There  is  no  jurisdic- 
tion to  hear  the  application  unless  the  notice  of  motion  states  the  grounds  of 
the  application.  The  applicant  is  confined  to  the  grounds  of  objection  stated 
in  his  application:  Petty  v.  Daniel,  34  C.  D.  p.  180. 

(r)  See  O.  XI.  4. 

(»)  O.  II.  1;  O.  III.  1. 

(0  0.  III.  7. 

(«)  O.  IV. 

(y)  0.  VI.  1. 

(a)  O.  VIII.  1. 

11    (2) 
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THE  WRIT  OF  SUMMONS, 


[Ch.  VI. 


391. 

Affidavit  in 
support. 
[Dan.  Pr. 
290.] 


Formal  parts :  see  Form  8 . 

1 .  On  the day  of ,  19—,  I  was  served  With  the  paper 

writing  now  produced  and  shown  to  me,  and  marked  A  (a),  and 
which  purports  to  bo  a  copy  of  a  (concurrent)  writ  of  summons 
issued  out  of  the  Chancery  Division  of  this  honourable  Court  on 
the day  of ,  19 — . 

2.  {Verify  the  objections  intended  to  be  insisted  upon.) 

3.  (Show  means  of  knowledge.) 


392. 

Sumnions  to 
set  aside  ser- 
vlee  of  writ 
of  summons. 
[Dan.  Pr. 
289,  290.] 


Formal  parts:  see  Form  39. 
on  the  part  of  the  defendant  CD.,  that  the  service  of  the  writ  of 
summons  [or,  concurrent  writ  of  summons]  in  this  action  on  the 
said  defendant  [or,  the  notice  in  lieu  of  service  of  the  writ  of 
summons  in  this  action  given  to  the  said  defendant]- 

If  the  service  was  effected  out  of  the  jurisdiction,  add:  at 

,  in  the  (kingdom)  of ,  out  of  the  jurisdiction  of  this 

honourable  Court 
and  all  subsequent  proceedings  in  this  action  may  be  set  aside. 
If  there  are  other  defendants  than  the  applicant,  add:  as 
against  the  defendant  CD., 
on  the  ground  that  (Here  specify  the  objection  or  objections  in- 
tended to  be  insisted  upon ;  as  thus : 

the  said  writ  of  summons  was  served  after  the  expiration  of 
twelve  months  from  the  day  of  the  date  of  the  issue  thereof, 
and  without  having  been  duly  renewed  (b) ;  or, 
the  said  concurrent  writ  of  summons  Was  served  after  the  ex- 
piration of  twelve  months  from  the  day  of  the  date  of  the 
issuing  of  the  original  writ  of  summons  in  this  action,  and 
without  having  been  duly  renewed  (c);  or, 
such  service  was  effected  [or,  such  notice  was  given]  out  of 
the  jurisdiction  of  the  Court,  and  without  the  leave  of  the 
Court  or  a  Judge  (d)); 
And  that  the  plaintiff  may  be  ordered  to  pay  to  the  said  defendant 
CD.  his  costs  of  this  application. 


(ffl)  For  form  of  memorandum  of  exhibit,  sec  Form  27. 

(S)  See  0.  VIII.  1. 

(e)  0.  VI.  1;  0.  VIII.  1. 

W  0.  XJ, 
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393. 

Formal  parts :  see  Form  32 .  Notice  of 

on  the  part  of  the  defendant  C.  D.,  that  the  order  [or,  fiat]  dated  charge  order 

the  day  of ,  19—,  in  this  action,  whereby  liberty  was  o^thg^'^^ri  °"* 

given  to  serve  the  writ  of  summons  in  this  action  on  the  said  diction,  and 

defendant  [or,  to  give  notice  in  lieu  of  service  of  the  writ  of  *ervke*'if.^ 

summons  in  this  action  to  the  said  defendant]  at  ,  in   the  [Dan.  Pr. 

(kingdom)  of  ,  out  of  the  jurisdictibn  of  this  honourable 

Court,  may  be  discharged;  and  that  the  service  of  the  said  writ 
on  the  said  defendant  [or,  the  notice  in  lieu  of  service  of  the  said 
writ  given  to  the  said  defendant],  and  all  subsequent  proceedings 
in  this  action,  may  be  set  aside  •     * 

[If  there  are  othe£  defendants  than  the  applicant,  add:  as 
against  the  said  defendant  C.  D.J 

on  the  ground  that  {Here  state  the  ground  for  the  application ;  as 
thus  : 

the  land  which  is  the  subject-matter  of  this  action  is  not,  nor 
is  any  part  thereof,  situate  within  the  jurisdiction  of  this 
honourable  Court  (/);  or, 

the  land  [or,  hereditaments]  affected  by  the  deed  [or,  will;  or 
as  may  be],  which  is  the  subject-matter  of  this  action,  is  not,  - 
nor  is  any  part  thereof,  situate  within  the  jurisdiction  of  this 
honourable  Court  (gr);  or, 

the  said  defendant  is  not  domiciled  or  ordinarily  resident 
within  the  jurisdiction  of  this  honourable  Court  (A);  or, 
G.  H.,  the  intestate  [or,  testator],  whose  personal  estate  is 
sought  to  be  administered  in  this  action,  was  not  at  the  time 
of  his  death  domiciled  within  the  jurisdiction  of  this  honour- 
able Court  (i);  or, 

(e)  See  0.  XI.;  Great  Australian  Oold  Mining  Co.  v.  Martin,  5  0.  D.  1. 
A  dft.  who  alleges  that  leave  to  serve  a  writ  out  of  the  jurisdiction  was 
wrongly  given  should  apply  to  set  aside  the  order  giving  leave:  Preston  v. 
Lament,  1  Ex.  D.  361;  'Fowler  v.  Barstow,  20  C.  D.  240.  The  objection  cannot 
be  taken  in  the  defence:  Preston  v.  Lamont,  ubi  supra.  The  application  should 
be  made  promptly:  O.  LXX.  2.  An  appearance  under  protest  does  not  deprive 
the  dft.  of  his  right  to  object  to  the  jurisdiction:  Firth  v.  Be  las  Rivas,  (1893) 
1  Q.  B.  768;  but  if  dft.  appears  unconditionally,,  he  submits  to  the  jurisdiction, 
as  to  the  whole  claim,  even  though  part  of  it  is  outside  0.  XI.  1:  Manitoba, 
§0.  Corp.  y.  Allan,  (1893)  3  Ch.  432.  On  tbe  application  the  Ct.  may  limit  tho 
plt.'s  right  to  recover  to  such  part  of  the  claim  as  is  within  the  provisions  for 
service  out  of  the  jurisdiction:  Thomas  v.  Duchess  of  Hamilton,  17  Q.  B.  D. 
692;  Manitoba,  #£>.  Corp.  v.  Allan,  (1893)  3  Ch.  432. 

(/)  See  0.  XI.  1  (a). 

dff)  0.  XI.  1  (6). 

(A)  0.  XI.  1  (o), 

(t)  0.  XI.  1  (d). 
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THE  WKIT  OF  SUMMONS. 


[Ch.  VI. 


394. 

Notice  of 
motion  to  dis- 
charge order 
for  service  of 
writ  of  sum- 
mons on  a 
foreigner  out 
of  British 
dominions, 
and  to  set 
aside  service 

ip)- 

[Dan.  Vc. 
290.] 


there  is  no  property  situate  within  the  jurisdiction  of  this 
honourable  Court  subject  to  the  trusts  of  the  indenture  of 
settlement  [or  as  may  he\  of  which  the  trusts  are  sought  to 
ho  executed  in  this  action  (/c);  or, 

there  has  been  no  breach  within  the  jurisdiction  of  this 
honourable  Court  of  the  contract  to  enforce  which  this  action 
is  brought  {I) ;  or, 

the  acts  to  restrain  which  this  action  is  brought  are  not 
intended  to  be  done  within  the  jurisdiction  of  this  honourable 
Court  (to)  ;  or, 

the  said  defendant  C.  D.  is  not  a  necessary,  or  proper  party 
to  this  action  (n) ;  or, 

the  application  for  the  said  order  was  not  supported  by  the 
evidence  requived   by   the   Eules   of   the    Supreme   Court, 
Order  XI.,  rules  2  and  4  (o)). 
And  that  the  plaintiff  may  be  ordered  to  pay  to  the  said  defen- 
dant CD.  his  costs  of  this  application. 


Formal  par  Is :  see  Form  32. 
on  the  part  of  the  defendant  CD.,  that  the  order  \or,  fiat]  dated 

the day  of ,  19 — ,  in  this  action,  whereby  liberty  was 

given  to  serve  the  writ  of  summons  in  this  action  on  the  said 
defendant  at ,  in  the  (kingdom)  of ,  out  of  the  jurisdic- 
tion of  this  honourable  Court,  may  be  discharged;  and  that  the 
service  of  the  said  writ  on  the  said  defendant  and  all  subsequent 
proceedings  in  this  action  may  be  set  aside 

[if  there  are  other  defendants  than  the  applicant,  add:  as 

against  the  said  defendant  C  D.J, 
on  the  ground  that  the  said  defendant  was  not  at  the  time  of  such 

seiTice  a  British  subject,  and  was  then  resident  at ,  in  the 

(kingdom)  of  ,  out  of  British  dominions.      And  that  the 

plaintiff  may  be  ordered  to  pay  to  the  said  defendant  C  D.  his 
costs  of  this  application. 


(/.:)  0.  XI.  1  (d). 

(J)  0.  XI.  1  (e). 

(«0  0.  XI.  1  (/). 

(«)  0.  XI.  1  (i7). 

"(o)  Sec  0.  XI.  2,  as  to  evidence  where  dft.  is  i-csidcnt  in  Scotland  or  Ireland; 
Ibid.,  i,  where  dft.  is  resident  elsewhere. 

(^p)  Service  of  a  writ  on  a  foreigner  resident  out  of  British  dominions  is  a 
nullity,  and  not  an  irregularity  capable  of  being  waived:  Ilewitson  v.  Fabre, 
21  Q.  B.  D.  6. 
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395. 

Formal  parts:  see  Form  8.  Affidavit iu 

t      /-^  support. 

1 .  On  the  day  of ,   19  — ,  I  [or,  the  above-named  [Dan.  Pr. 

defendant  C.  D.J  was  served  at  — — ,  in  the  (kingdom)  of ,  '■^^"■^ 

out  of  the  British  dominions,  with  the  paper  writing  now  produced 
and  shown  to  me,  and  marked  A.  (q),  and  which  purports  to  be  a 
copy  of  a  writ  of  sumtnons  issued  out  of  the  Chancery  Division  of 
this  honourable  Court  on  the day  of ,  19 — 

2.  (Verify  the  facts  relied  on  as  a  ground  for  setting  aside  the 
ttcrvice  of  the  writ.) 

3.  {Show  means  of  knowledge.) 


(j)  For  form  of  memoraudum  of  exhibit,  seo  Form  27. 
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CHAPTER  VII. 

APPEARANCE  AND  PEOCEEDINGS  IN  DEFAULT  OF 
APPEARANCE. 

[Van.  Fi:,  pp.  291—308.] 


Section  1. — Appearance. 

[San.  Pr^  pp.  291—299.] 

Appearance. — Summary  of  Material  Provisions  of  E.  S.  C.  1883. 

Oedee. 
Where  to  be  entered : — 


1.  In  general. — Except  where  otherwise  provided,  in  London      XII.  1. 
Such  appearance  to  be  in  Central  Office  „     2. 

2.  Where   writ  issued  in   District  Registry. — If   defendant 

resides  or  carries  on  business  within  the  district,  he 

must  appear  in  the  Begistry  ' „     4. 

If  otherwise,  he  may  appear  either  in  the  Kegistry  or  at 
the  Central  Office  „     5. 

Where  action  to  proceed. — Where  the  defendant  or  defendants, 
or  all  who  appear,  appear  in  a  registry,  the  action  will  (subject  to 
power  of  removal — Ord.  XXXV.  13 — 16)  proceed  in  the  Registry  „     G. 

If  any  defendant  appears  in  London,  the  action  will  proceed 
there,  but  if  he  is  a  merely  formal  defendant,  or  hag  no  substan- 
tial cause  to  interfere  in  the  conduct  of  the  action,  an  order  may 
be  made  for  the  action  to  proceed  in  the  Registry  „     7. 

Time  for  appearance. — Any  time  before  judgment;  but  if  after 
time  limited  by  the  writ,  defendant  will  have  no  further  time  to 
put  in  defence,  &o-.  than  if  he  had  appeared  according  to.  the  writ  „     22. 

Mode  of  appearance. — A  memorand'um  must  be  delivered  to  the 
proper  officer,  dated  on  the  day  of  deliveryj,  containing  the  name 
of  defendant's  solicitor,  or  stating  that  defendant  defends  in  per- 
son. A  duplicate  of  such  memorandum  musit  be  delivered,  which 
will  be  sealed  and  returned  to  the  person  entering  the  appear- 
ance. Such  duplicate  is  a  certificate  that  appearan^se  was  entered 
on  the  day  indicated  by  the  seal „     8. 

If  two  or  more  defendants  appear  by  the  same  solicitor  at  the 
same  time,  the  names  of  them  all  must  be  inserted  in  one  memo- 
randum'   ^^     17. 

Form  of  m,emorandum. — The  memorandum  must  be  in  the  pre- 
scribed form  (App.  A.,  Pt.  II.,  No.  1)  j,     13. 

Entry  in  cause  hook. — On  receipt  of  memorandum  the  officer 
must  enter  the  appearance  in  the  cause  book „     14. 

Notice  of  appearance. — Must  be  given  the  same  day  to  plaintiff 
or  his  solicitor — ^suoh  notice  'to  be  in  the  prescribed  form  (App.  A., 
Pt.  II.  No.  2),  and  to  be  given  either  by  being  served  at  address 
for  service,  or  by  prepaid  letter  posted  to  the  address.  In  either 
case  the  sealed  duplicate  memorandum  must  accompany  the  notice  9. 

Address  for  service. — If  defendant  appears  by  a  solicitor,  such 
solicitor  must  state  in  the  memorandum  his  place  of  business  and 
if  appearanoe  is  in  London,  an  address  for  service  within  three 
miles  of  the  Royal  Courts  of  Justice;  if  in  a  District  Registry,  an 
address  for  service  within  the  district 10. 

Defendant  appearing  in  person  must  similarly  state  an  address  " 

for  service,  and  his  own  address  21 

The  memorandum  cannot  be  received  without  the  address ;  and  " 

if  the  address  is  illusory  or  fictitious  the  appearance  may  bo  sot 
aside j2 


S.  1.]  APPEARANCE. 

Appearance  in  case  of  particular  defendants  : —  OltDEll. 

1.  Infants. — Infants  appear  by  guardian  ad  litem:  aiBdavit 

in  prescribed  form  must  be  filed  (App.  A.,  Pt.  II.,  No.  8)         XVI.  18. 

2.  In  actions  for  recovenj  of  land. — (S'or  summary  of  these 

I'ules,  see  section  (3),  hcadnotc,  p.  172) XII.  23-29. 

3.  -Ip^peai-iince  bij  third  party. — (See  Porm  ISO)  XVI.  40. 

4.  Appearance  by  party  served  with  order  to  carry  on  pro- 

eeediiigs.     (See  Porm  166)  XVII.  5. 

5.  Appearance  by  party  served  irith  notice  of  judgment  or 

order.     (See  Porm  1161)  XVI.  41. 

6.  Appearance   to   coitnierclaim   by  person  not  originally  a 

party    to    the  action. — (See  Porm  418)   XXI.  13. 

7.  Partners. — Partners  sued  in  the  name  of  their  firm  must 

appear  individually  in  their  own  names;  but  all  subse- 
quent proceedings  will  continue  in  the  name  of  the  firm    XLVIIIa.  5. 

Where  a  writ  is  served  upon  a  person  having  control 
of  the  business,  no  appearance  is  necessary  unless  he  is 

a  member  of  the  firm  sued  ,,        6. 

A  person  served  as  a  partner  may  appear  under  pro- 
test, denying  that  he  is  a  partner.     (See  Porm  398) ,,        7. 

Miscellaneous  provisions. — A  solicitor  not  appearing  pursuant 

to  written  undertaking  is  liable  to  attachment  XII.  18. 

Defendant  may,  without  entering  a  conditional   appearance, 
move  to  set  aside  service  of  writ,  &c ,,     30. 
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(1.)  Ordinart/  Appearance. 
(Short  title  and  reference  to  the  record.) 
1,  the  defendant  A.  B.,  of  (residence  and  addition),  authorize 
Mr.  C.  D.,  of  (place  of  business),  to  appear  to  and  defend  this 
action  on  my  behalf. 

A.  B. 


19- 


B.  No.  — . 


In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge.) 

Between  A.  B. 

and 
CD.  and  others 


396. 

Authority  by 
defendant  to 
solicitor  to 
enter  an 
appearance 
for  him  and 
defend. 
[Dan.  Pr. 
2s)l.] 

397. 

Memorandum 
of  appearance 
(a). 
[Dan.  Pr. 

292.] 


Plaintifi, 


Defendants. 


Enter  an  appearance  for  C.  D.,  one  of  the  defendants  in  this 
action. 

Dated  this  —  day  of  — ,  19—. 

X.  Y.,  of , 

whose  address  for  service  (h)  is , 

Agent  for of , 

Solicitor  for  the  defendant  CD. 

(a)  See  0.  XII.  8,  13,  17,  and  headnote,  preceding  page;  App.  A.,  Part  II., 
No.  1.  The  fee  payable  upon  entering  the  appearance  is  is.  for  each  dft. 
appearing. 

(6)  See  O.  XII.  10;  and  headnote,  preceding  page.  If  this  address  be  beyond 
three  miles  from  the  Royal  Courts  of  Justice,  an  address  for  service  within  three 
miles  thereof  must  be  given.  If  appearance  entered  in  District  Registry,  an 
address  for  service  within  the  district  must  be  given. 


170  APPEARANCE  ANIJ  PROCEEDINGS  IN  DEFAULT.       [Oil.  VII. 

[Or,  C.  D., 

of (c), 

Defendant  in  person. 
The  address  for  service  of  C.  D.  is (c)]. 


398. 

Appearance  {Heading  US  in  Form  397.) 

by  defendant  ^     t-,  i  l  ^     l 

sued  as  Enter  appearance  for  C.  D.,  a  person  served  as  a  partner,  but 

proteBt  (^"'^^'^  who  denies  that  ho  is  a  partner  in  the  above-named  defendant  firtn 
[Dan.  Pr.        \j)r,  Served  as  a  partner  in  the  above-named  defendant  firm  of 

■-'  ,  but  who  denies  that  he  was  a  partner  of  that  firm  at  the  time 

of  the  accruing  of  the  alleged  cause  of  action]. 
Dated  {&c. :  Continue  as  in  Form  397  to  the  end). 


293.] 


399. 

Notice  of  {Heading  as  in  ¥ovm.  S97 .) 

a^soliStorV)^       Take  notice  that  I  have  this  day  entered  an  appearance  at  the 
.>?s*i'  ^^'        Central  Office,  Royal  Courts  of  Justice  [or,  at  the  office  of  the 

Registrar  of  the District  Registry],  for  the  defendant  CD. 

to  the  writ  of  summons  in  this  action . 

Dated  the day  of ,  19 — . 

(Signed)        X.  y.,  of , 

Agent  for ,  of  ■ 


Solicitor  for  the  Defendant. 
A  sealed  duplicate  of  the  Appearance  is  annexed  hereto. 
To  the  plaintiff. 

(c)  See  0.  XII.  11;  and  headnote,  p.  168.  A  dft.  in  person  may  change 
his  address  for  service  (without  order  to  change  address)  by  leave  of  Master, 
but  must  forthwith  give  notice  to  the  other  side:  P.  M.  R.  (11).  No  further 
statement  of  claim  can  be  required  where  writ  is  specially  indorsed  under 
0.  III.  6;  see  0.  XX.  1  (o).  The  indorsement  on  the  writ  amounts  to  a 
statement  of  claim,  and  service  of  the  writ  is  delivery  of  a  statement  of 
claim  to  the  dft.,  so  that  dft.  lias  ten  days  from  the  time  limited  for  appear- 
ance within  which  to  deliver  his  defence:  Anlaby  v.  Prcetorius,  20  Q.  B.  D. 
764,  0.  A. 

(e)  See  0.  XLVIIIa.  7.  Appearance  under  protest  does  not  preclude  the  pit. 
from  otherwise  serving  the  firm,  and  obtaining  judgment  in  default  of  appear- 
ance if  no  partner  has  entered  an  appearance  in  the  ordinary  form :  Ibid.  The 
pit.  may  therefor|e  disregard  the  appearance  under  protest,  and  may  proceed 
to  serve  the  writ  in  the  prescribed  manner.  If  no  appearance  bo  eoitercd  to  the 
second  service,  he  may  then  continue  the  action  in  the  ordinary  way. 

(/)  See  0.  XII.  9;  App.  A.,  Part  II.,  No.  2.  The  notice  must  bo  accom- 
panied by  sealed  duplicate  of  the  memorandum  of  appearance. 


S.  1.]  APPEARANCK.  i'l 

400. 

(Headinq  r/s  it/  Form  397.)  Notice  of 

_  appearance  in 

Take  notice  that  I,  the  defendant  CD.,  have  this  day  entered  per.^on. 
an  appearance  in  person  at  the  Central  Office,  Uoyal  Courts  of  293.] 

Justice  [or,  at  the  office  of  the  Eegistrar  of  the District 

Registry]  to  the  writ  of  sumlnoais  in  this  action. 

Dated  this day  of ,  19 — . 

(Signed)        CD.,  of , 

Defendant  in  person. 
A  sealed  duplicate  of  the  Appoarunec  is  annexed  hereto. 


401. 

(Same  as  Form  96.)  Affidavit  in 

support  of 
entry  of 

appearance  as 

guardian  (y). 
[Dan.  Pr. 
294.] 

(2.)  Appccufance  after  Judgment  (h). 

Formal  parts :  see  Form  32  or  39 .  Notice  of 

on  the  part  of  the  defendant  A.  B.,  that  upon  the  said  defendant  summons,  for 
submitting  to  be  bound  by  the  judgment  given  on  the  trial  of  this  ^^^"^ '° 

action  on  the day  of ,  19 —  [or  as  ntay  &e],  and  bj  th,e  [Dan.  Pr. 

proceedings  in  this  action,  he  may  be  at  liberty,  notwithstanding       '-' 
the  said  judgment,  to  enter  an  appearance  to  the  writ  of  summons 
in  this  action. 


ig)  See  0.  XVI.  18;  App.  A.,  Part  11.,  No.  8. 

(A)  See  0.  XII.  22;  and  headnotc,  p.  168.  After  judgment,  appearanoe 
cannot  be  entered  without  leave;  which  may  be  obtained  by  motion  or  sum- 
mons: see  Dan.  Pr.  299.  When  a  memorandum  of  appearance  by  a  dft.  is 
handed  in  without  a  previous  search  for  judgment — for  which  search  the 
proper  fee  (i.e.,  2s.  6d.:  Ord.  as  to  S.  C.  Fees,  1884,  Sohed.  No.  46)  should 
be  taken — and  judgment  has  been  already  signed,  the  appearance  must  not  be 
entered  in  the  usual  way,  bat  the  stamp  on  the  memorandum  of  appearance 
must  be  retained  as  a  used  stamp,  and  not  treated  as  fit  for  allowance.  Tho 
duplicate  is  not  to  be  sealed,  but  the  party  who  has  handed  in  the  memorandum 
may  be  informed  without  further  payment  that  judgment  has  been  signed.  A 
note  should,  in  such  cases,  be  made  in  the  Cause  Book,  that  a  memorandum  of 
appearance  was  brought  in  after  judgment  signed,  and  the  fee  should  be 
accounted  for  amongst  the  appearance  fees:  P.  M.  B.  (11).  In  such  cases  the 
words  "  tendered  after  judgment "  are  written  across  the  stamped  memorandum 
of  appearance;  the  unstamped  copy  being  handed  back  to  the  solicitor  without 
being  sealed,  and  the  officer  at  the  same  time  informing  him  that  his  appearance 
is  too  late, 
(i)  For  form  of  order,  see  Seton,  23,  No.  4. 
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403. 

Memorandum 
of  appear- 
ance in  such 
case. 

[Dan.  Pr. 
296.] 


{Heading  as  in  Form  397.) 
Enter  an  appearance  for  the  defendant  A.  B.  in  this  action, 

jDursuant  to  order,  dated  the day  of ,  19 — . 

Dated  {Continue  as  in  Form  397  to  the  end). 


404. 

Notice  of 
appearance  in 
such  case  (/c) . 
[Dan.  Pr. 
296.] 


{Heading  as  in  Form  397.) 
Take  notice  that  pursuant  to  the  leave  given  by  the  order  made 

in  this  action,  dated  the day  of ,  19—,  I  have  {Continue 

as  in  Form  399  to  the  end) . 


(3.)  Afpearance  in  Action  for  the  Recovery  of  Land. 

Appearance  in  Action  for  the  Recovery  of  Land — Summary  of  Material 
Provisions  of  B.  S.  C.  1883. 

Appearance  by  person  in  possession,,  though  not  a  defendant. —       Obdee. 

Any  person  not  named  as  defendant  may,  by  leave,  appear  and  

defend,  on  filing  an  affidavit  showing  he  is  in  possession  of  the 

land  either  by  himself  or  his  tenant  XII.  25. 

Appearance  as  landlord. — Any  person  appearing  to  defend  as 
landlord,  in  respect  of  property  whereof  he  is  in  possession  only 
by  his  tenant,  must  state  in  his  appearance  that  he  appears  aa 
landlord „     26. 

Notice  of  appearance. — Where  person  not  named  as  defendant 
has  obtained  leave  to  appear  and  defend,  he  must  appear  in  the 
usual  way,  and  give  notice  forthwith  of  such  appearance,  and  in 
all  subsequent  proceedings  he  must  be  named  as  a  defendant  ...  „     27. 

Limiting  defence  to  part  of  property. — A  person  appearing  may 
limit  his  defence  to  part  only  of  the  property  mentioned  in  the 
writ,  describing  such  part  with  reasonable  certainty  in  hia  memo- 
randum of  appearance,  or  in  a  notice  intituled  in  the  action  and 
signed  by  him  or  his  solicitor.  Such  notice  must  he  served  within 
four  days  after  appearance.  Where  defence  is  not  limited  as 
above  mentioned,  the  appearance  will  be  deemed  an  appearance 
to  defend  for  the  whole  „     28. 

The  notice  must  be  in  prescribed  form  (App.  A.,  Pt.  II.,  No.  3)  „     29. 


405. 

Memorandum 
of  appearance 
(as  landlord), 
and  statement 
limiting  de- 
fence to  part 
of  property 
mentioned  in 
writ(i). 
[Dan.  Pr. 
296.] 


{Title  and  reference  to  the  record.) 
Enter  an  appearance  for  the  defendant  C.  D.  (as  landlord  (ra)) 
in  this  action  [//  the  defendant  limts  his  defence  to  part  (ml(y  of 
the  "property  mentioned  in  the  writ,  add : 

The  said  defendant  limits  his  defence  to  part  only  of  the  pro- 
perty mentioned  in  the  writ  of  summons,  namely,  to  the  close 
called  "  The  Big  field"  {n) — or  as  may  6e]. 
Dated  {dc. :   Conclude  as  in  Form  398). 

(A)  See  0.  XII.  9. 

(0  See  O.  XII.  26,  28,  29;  App.  A.,  Part  II.,  No.  4;  and  headnote,  supra. 

(m)  0.  XII.  26;  and  headnote,  supra. 

{n)  0,  XII.  28,  29;  App.  A.,  Pui-t  11.,  No.  1;  and  headnote,  supra. 
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406. 

(Sec  Form  399.)  Notice  of 

appearance. 
[Dan.  Pr. 
296.] 

407. 

{Title  and  reference  to  the  record.)  Notice  limit- 

Take  notice  that  the  above-named  defendant  CD.  limits  his  part  of  pro- 
defence  to  part  only  of  the  property  mentioned  in  the  writ  of  ^o^Jj^n*^' 
summons,  namely,  to  the  close  called  "The  Big  field"  [or  as  ■«Tit(o). 

7    -I  [Dan.  Pr. 

may  he\.  ^95.] 

Dated  {dc. :   Conclude  as  in  Form  398). 


408. 

Formal  parts:  see  Form  44.  Notice  for 

Take  notice  that  the  defendant  CD.  intends  to  apply,  dc,  tneUver""" 
that  the  time(g')  limited  by  the  Rules  of  the  Supreme    Court,  notice  limit- 
Order  XII.,  rule  28,  for  the  said  defendant  to  serve  a  notice  limit-  (p"). 
ing  his  defence  to  part  only  of  the  property  mentioned  in  the  writ  LP^n'  ^'^' 

of  summons  in  this  action,  may  be  enlarged  to  the day  of 

,  19-; 

If  the  time  limited  has  already  expired,  add :  notwithstand- 
ing that  the  time  limited  for  giving  such  notice  has  expired; 
and  that  the  costs  of  this  application  may  be  costs  in  the  action. 


409 

Formal  parts:  see  Form  44.  Notice  for 

Take  notice  that  the  plaintiff  intends  to  apply,  dc,  that  the  tether  and 

defendant  C  D.  may  be  ordered,  within days,  to  deliver  to  oularsofthe 

the  plaintiff's  solicitor  a  statement  in  writing,  containing  further  ^^^^^  d'f " 
and  better  particulars  of  the  property  to  which  the  said  defendant  limitea((). 
CD.  limits  his  defence  to  this  action;  and  that  in  default  of  such 
statement  being  so  delivered  the  appearance  entered  for  the  said 
defendant  to  the  writ  of  summons  in  this  action  may  be  deemed 
an  appearance  to  defend  for  the  whole  of  the  property  mentioned 
in  the  said  writ. 


(o)  See  O.  XII.  28;  App.  A.,  Part  II.,  No.  3. 
(p)  0.  LXIV.  7. 
(y)  O.  XII.  28. 

(r)  See  O.  XII.  28.    The  part  of.  the  property  to  which  the  defence  is  limited 
should  be  described  with  "reasonable  certainty." 
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410. 

JEx  parte  sum- 
mons for  leave 
for  person  not 
named  as 
defendant  to 
appear  and 
defend  before 
judgment  (s) . 
[Dan.  Pr. 
296.] 


Formal  parts :  see  Form  39 . 
on  the  part  of  A.  B.,  of  (address  and  description)  that  he  may  be 
at  liberty  to  appear  and  defend  this  action  [//  so :  as  landlord  of 
the  above-named  defendant  C.  D.J.  [If  the  applicant  desires  to 
limit  his  defence  to  a  part  only  of  the  property  mentioned  in  the 
writ,  add:  for  {Rere  describe  the  part  to  which  it  is  desired 
to  limit  the  defence)  being  a  part  of  the  piroperty  mentioned  in 
the  said  writ  of  summons.] 


411. 

Notice  of 
motion  or 
summons, 

thelilce,  after  the  above-named  plaintiff  may  be  set  aside;  and  that  the  applicant 
[Dan.  Pr.        may  bo  at  liberty  {Continue  as  in  last. form  to  the  end). 

296.] 


Formal  parts :  see  Form  32  or  39 . 
g  fgj   on  the  part  of  A.  B.,  that  the  judgment  entered  in  this  action  for 


412. 

Affidavit  in 
support  (*). 
[Dan.  Pr. 
296.] 


Formal  parts :  see  Form  8 . 

1 .  This  action  is  brought  to  recover  possession  of  (Here  describe 
the  premises  as  in  the  indorsement  of  claim  on  the  writ  of 
summons). 

2.  I  am  in  possession  of  the  said  premises  \_or,  of ,  being  a 

part  of  the  said  premises]  by  myself  [or,  by  the  aboVe-named 
defendant  C.  D.  as  my  tenant]. 

If  judgment  has  been  signed  against  the  person  named  as 
defendant  in  the  u>rit  of  summons,  add : 

3.  On  the day  of ,  19 — ,  judgment  was  entered  in  this 

action  for  the  above-named  plaintiff.     I  was  not  awa?e  that  this 

■action  had  been  brought  for  the  recovery  of  the  said  premises  of 

whicl'.  I  am  so  in  possession  as  aforesaid,  until  the day  of 

,  19 —  (or  state  other  circumstances  explaining  or  excusing 

the  delay  in  malcing  the  application) . 


413. 

Memorandum 
of  appearance 

[Dan.  Pr. 
296.] 


(Title  and  reference  to.  the  record.) 
Enter  an  appearance  for  A.  B.  (7/  so:  as  landlord  (x))  in  this 

action,  pursuant  to  order  dated day  of ,  19 . 

Dated  (dc. :  Continue  as  in  Form  397  to  the  end). 


(«)  See  0.  XII.  25.  For  form  of  order,  see  Seton,  22,  No.  2.  The  application 
is  ex  parte,  if  before  judgment,  but  after  judgment  it  is  made  by  motion  or 
summons  with  notice  to  the  pit.;  see  Dan.  Pr.  296. 

(0  See  0.  XII.  25. 

(«)  0.  XII.  27. 

(»)  0.  XII.  26.  Notice  of  appearance  must  be  given  forthwith:  O.  XII.  27- 
ace  headnoto,  p.  172.     For  form  of  notice,  see  Form  399. 


.s.  1.] 


APPEARANCE. 
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(4.)  Appearm-ce  by  Parties  added  to  the  Proceedings 
{Same  as  Form  150.) 


(Same  as  Form  151.) 


(Same  as  Form  166.) 


(Same  as  Form  1161.) 


19—.    B.  No.  — 
In  the  High  Court  of  Justice, 
Chancery  Division. 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

(by  original  action.) 
and  between  the  said  CD.  .     Plaintiff, 

and 
the  said  A.  B.  and  E.  P.     Defendants, 
(by  counterclaim.) 

(y)  See  0.  XVI.  49;  App.  A.,  Part  II.,  No.  5. 
(s)  O.  XVI.  49. 

(o)  0.  XVII.  5;  App.  A.,  Part  II.  No.  6. 
(J)  O.  XVI.  40. 

(e)  O.  XXI.  12,  13;  App.  A.,  Part  II.,  No.  7.     It  is  not  necessary  for 
pit.  to  enter  an  appearance  when  made  dft.  to  a  conntorclaim. 


414. 

Memorandum 
of  appearance 
by  third  party 
served  with 
notice  (y). 
[Dan.  Pr. 
297.] 

415. 

Summons  for 
leave  to 
appear  after 
time  expired 

[Dan.  Pr. 

297.] 

416. 

Memorandum 
of  appearance 
by  party 
added  by 
order  to  con- 
tinue pro- 
ceedings (ff) . 
[Dan.  Pr. 
297.] 

417. 

Memorandum 
of  appearance 
by  party 
served  with 
notice  of 
judgment  or 
order  (4) . 
[Dan.  Pr. 
297.] 

418. 

Memorandum 
of  appearance 
by  party 
added  by 
counterclaim 
(e). 

[Dan.  Pr. 
297.] 
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Enter  an  appearance  for  tJie  defendant  E.  F.  to  the  oounterclaim 
of  the  ahove-nam'ed  defendant  0.  D.  in  this  action. 

Dated  the day  of ,  19—. 

(Signed)        , 

of  (d) . 

Agent  for , 

of . 


Solicitor  for  the  said  defendant  E.  F. 


419. 

Bequest  of 
solicitor  of 
defendant 
that  appear- 
ance entered 
by  him  for  a 
defendant 
may  be  with- 
drawn (e). 
[Dan.  Pr. 
298.] 


420. 

Consent  of 
plaintiff  to 
withdrawal. 
[Dan.Pr. 
298.] 


(5.)  Proceedings  to  set  aside  Irregular  Appearance. 

(a.)  At  the  instance  of  the  Defendant. 
(Short  title  and  refereinee  to  the  record.) 

I  hereby  request  that  the  appearance  entered  by  me  on  the 

day  of ,  19 — ,  for  the  defendant  C.  D.,  as  his  solioitor  [or, 

ag-ent],  may  be  withdrawn,  such  appearance  having  been  entered 
by  mistake. 

Dated  this day  of :,  19 — . 

(Signed)         X.  Y., 
of,  do. 

(Short  title  and  reference  to  the  record.) 
I  consent  to  the  appearance  entered  in  this  action  for  the  defen- 
dant CD.  being  withdrawn. 

Dated  this day  of ,  19—. 

•  G.  H., 
'  of,  &c.. 

Plaintiff's  solicitor  \or,  agent]. 


421. 

Smninons  for 
withdrawal  of 
appearance 

[Dan.  Pr. 

•298.] 


Formal  parts :  see  Form  39 . 
on  the  part  of  the  defendant  E.  F.,  that  the  appearance  entered 
in  his  name  in  this  action  by  mistake  may  be  withdrawn,  and  such 
appearance  may  be  struck  out  of  the  Cause  Book  kept  at  the 
Central  Office  \_or,  by  the  Registrar  of  the  District  Tiegistry  at 
].  

(a!)  If  this  address  be  beyond  three  miles  from  the  Boyal  Courts  of  Justice, 
an  address  for  service  within  three  miles  thereof  must  be  given. 

(e)  If.  a  solicitor  has  caused  an  appearance  to  be  entered  by  mistake,  the 
mistake  may  be  rectified,  with  the  consent  in  writing  of  the  solicitor  for  the 
pit.,  and  on  the  fiat  (on  the  production  of  such  consent)  of  a  Practice  Master 
or  the  chief  clerk.  Writ  Department,  to  be  given  on  a  prascipe  with  a  2s.  stamp: 
r.  M.  R.  (13). 

(/)  An  order  is  required,  where  any  proceeding  has  been  taken  in  the  action: 
Dan.  Pr.  298. 
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422. 

Formal  parts:  see  Form  39.  Summons 

to  set  aside 
on  tho  part  of  the  defendant  CD.,  that  the  appearance  entered  unauthorized 

on  behalf  of  the  applicant,  and  all  subsequent  proceedings  in  this  ^f^ 

action  as  against  the  applicant,  may  be  set  aside  as  irregular  on  &^'  ^''' 

the  gi'ound  (A)  that  Mr.  X.  Y.,  the  solicitor  who  entered  such 

appearance,  acted  without  any  authority  from  the  applicant. 

And  that  the  said  X.  Y.  may  be  ordered  to  pay  the  costs  of  the 

applicant  of  this  application,  and  consequent  thereon :  such  costs 

to  be  taxed  as  between  solicitor  and  client  (i) . 


423. 

Formal  parts :  see  Form  8.  Affidavit  in 

support. 

1 .  I  have  not  been  served  with  the  writ  of  summons  in  this  [Dan.  Pr. 
action,  nor  have  I  given  instructions  for  any  appearance  to  be       '•' 
entered  therein  on  my  behalf. 

2.  On  the day  of ,  19 — ,  an  appearance  was  entered 

on  mj  behalf  by  Mr.  X.  Y.,  of ,  solicitor.    The  plaintiff  has 

acted  on  such  appearance  {State  shortly  the  steps  talcen  by  plain- 
tiff in  the  action). 

3.  I  have  never  given  any  retainer  in  this  action  to  the  said 
X.  Y..  nor  have  I  in  any  other  manner,  either  by  myself  or  any 
agent,  authorized  him  to  act  as  my  solicitor  in  this  action;  and 
the  said  appearance  was  entered  by  him  on  my  behalf  without  any 
authority  from  me. 


424. 

(&.)  At  the  instance  of  the  Plaintiff.  Summons 

to  set  aside  an 

Formal  parts :  see  Form  39 .  appearance. 

rDan  Pr 
on  tho  part  of  the  plaintiff,  that  the  appearance  entered  for  the  299.] 

defendant  A.  B.  to  the  writ  of  summons  in  this  action  may  be  set 

(^)  This  application  can  be  made,  where  the  pit.,  without  having  served  the 
dft.  wiii  process,  haa  accepted  the  appearance  of  the  unauthorized  solicitor. 
For  practice  where  dft.  has  been  served,  and  a  solicitor  appears  for  him  without 
authority,  see  Dan.  Pr.  298. 

(h)  See  O.  LXX.  3. 

(»)  See  Dan.  Pr.  2^8,  and  note  (A);  Se  Grey,  65  L.  T.  743;  N  ewbig  gin-by - 
the-Sea  Gas  Co.  v.  Armstrong,  13  C.  D.  310,  312;  Nurse  v.  Durnford,  13 
C.  D.  764;  Geilinger  v.  Oibbs,  (1897)  1  Ch.  479.  These  cases  relate  to  the  case 
of  an  action  commenced  without  authority,  but  the  principle  appears  to  apply. 

D.— F.  12 
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aside,  on  the  ground  that  (Here  specify,  the  irregularity  on  the 
ground  of  which  it  is  sought  to  have  the  appearance  set 
aside  (k) ;  as :  . 

tho  address  for  service  stated  in  the  memorandum  of  the  said 
appearance  is  illusory  and  fictitious  (?);  Or, 
the  said  appearance  was  entered  by  and  in  the  name  of  X.  Y., 
■who  is  neither  the  defendant  nor  a  solicitor  of  the  Supreme 
Court  of  Judicature  ('jwl) ) ; 
And  that  the  said  appearance  may  be  struck  out  of  the  Cause 
Book  {n)  kept  at  the  Central  Office  \or,  by  the  Eegistrar  of  the 

District  Eegistry  at ]  accordingly.     And  that  the  plaintiff 

may  be  at  liberty  to  proceed  in  the  same  maimer  as  if  the  said 
defendant  A.  B.  had  failed  to  appear  to  the  writ  of  summons  in 
this  action;  and  that  the  said  defendant  A.  B.  may  be  ordered  to 
pay  to  the  plaintiff  the  costs  of  this  application. 
425.  ■  

Affidavit  in 

[mn°  Pr.  Formal  parts :  see  Form  8 . 

2^^-]  ,  1.  On  the day  of ,  19^,  the  writ  of  summons  in  thie 

action  was  regularly  issued  out  of  the  Chancery  Division  of  this 
honourable  Court  against  the  above-named  defendant  A.  B.  at  the 
suit  of  the  above-named  plaintiff;  and  the  said  writ  was  duly 
served  on  the  said  defendant  A.  B.  on  the  — —  day  of ,  19 — . 

2.  {Here  state  the  entry  of  an  appearance  for  the  defendant, 

and  show  hoiv  the  same  is  itrregular ;  as  thus :  On  the day  of 

,  19 — ,  a  memorandum  of  appearance  for  the  said  defendant 

was  delivered  to  the  proper  officer  at  the  Central  Office  [or,  to  the 

Eegistrar  of  the  District  Eegistry  at ],  which  memorandum 

purported  to  be  signed  by  X.  Y.  as  solicitor  for  the  said  defendant 
A.  B.  [or,  by'  the  said  A.  B.  the  defendant  in  person],  and  con- 
tained a  statement  that  the  address  for  service  of  the  said  X.  Y. 

[or,  of  the  said  A.  B.J  is  at  No.  55,  in Street,  in  the  ciby 

of .) 

3.  The  said  address  for  service  is  illusory  and  fictitious.    There 

is  but  one  street  in  the  said  city  of ,  named  Street. 

There  is  no  house  in  the  said Street,  numbered  65.     There 

are  forty  houses  only  in  the  said  street,  which  are  numbered  frola 
1  to  40  inclusively. 

(7e)  See  0.  LXX.  3.  The  pit.  must  take  no  step  in  the  action  before  making 
the  application:  0.  LXX.  2. 

(0  See  6.  XII.  12;  A.  v.  B.,  W.  N.  (1883)  174;  mell  v.  Cave,  33  W.  E. 
208.  If  the  dft.  has  appeared  in  person,  the  application  should  be  served  on 
him  personally;  if  he  defends  by  a  solicitor,  then  service  should  be  on  such 
solicitor:  see  Dan.  Pr.  299. 

(w)  See  0.  XII.  8. 

(»)  0.  V.  13;  0.  XIL  14. 
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Section  II. — -Proceedings  in  Default  of  Appearance. 

[Dan.  Pi:,  pp.  299—307.] 

Proceedings  in  default  of  Appearance. — Summary  of  Material  Provisions  of 

R.  S.  C.  1883. 

The  affidavit  of  Service. — ^Where  defendant  faila  to  appear,  and       Oedeb. 

plaintiff  desires  to  proceed  upon  default  of  appearance,  he  must, 

before  taking  such  proceedings,  file  an  affidavit  of  service  of  the 

writ,  or  of  notice  thereof  XIII.  2. 

Judgment  in  default  of  appearance  in  particular  actions : — 

A.  Liquidated  demand. — Final  judgment  may  be  entered  for 

any  sum  not  exceeding  the  sum  indorsed  on  the  writ 
with  interest  at  the  rate  specified,  or  (if  no  rate  speci- 
fied) at  the  rate  of  five  per  cent,  per  annum  to  the  date 

of  judgment,  and  costs  „       3. 

Such  judgment  may  be  entered,  and  execution  issued, 
against  defendants  in  default,  without  prejudice  to  the 
right  of  plaintiff  to  proceed  against  defendants  who 
have  appeared  .* „       4. 

B.  Detention  of  goods  and  pecuniary  damages  or  either  of 

them. — ^Interlocutory  judgment  may  be  entered,  and  a 
writ  of  inquiry  issued  to  assess  the  value  of  the  goods 
and  damages,  or  the  damages  only.  But  the  value  and 
amount  of  damages  may  be  ascertained  in  any  way 
(other  than  by  writ  of  inquiry)  which  the  Court  or  a 

Judge  may  direct „       5. 

Interlocutory  judgment  may  be  signed  against  defen- 
dants in  default,  and  the  value  and  damages  assessed 
against  such  defendants  at  the  same  time  as  the  trial 
of  the  action  against  those  who  have  appeared.  Such 
value  and  damages  may  be  ascertained  in  any  way 
(other  .than  by  writ  of  Inquiry   or  trial)   which  the 

Court  or  a  Judge  may  direct  „       6. 

■C.  Detention  of  goods  and  pecuniary  damages  or  either  of 
them,  and  liquidated  demand. — ^Final  judgment  may  be 
entered  for  the  liquidated  demand,  and  interlocutory 
judgment  for  the  value  of  the  goods  and  damages,  or 

the  damages  only  „       7. 

D.  Recovery  of  Land. — If  no  appearance,  or  appearance 
limited  to  part  only,  judgment  may  be  entered  that 
person  whose  title  is  asserted  in  the  writ  shall  recover 
possession  of  the  land,  or  of  the  part  thereof  to  which 

the  defence  does  not  apply  „       8. 

Where  claim  indorsed  for  mesne  profits,  &e.,  judgment 
may  be  entered  for  recovery  of  the  land;  and  plaintiff 
may  proceed  as  in  preceding  rules  as  to  the  other 

claims  indorsed  on  the  writ „       9. 

Setting  aside  judgment. — Any  judgment  under  the  preceding 
rules  may  be  set  aside  or  varied  upon  such  terms  as  may  be  just  „      10. 

Action  in  District  Registry. — Time  for  entering  judgment. — • 
Where  defendant  had  option  of  appearing  either  in  the  Registry 
or  in  the  Central  OfSce,  judgment  must  not  be  entered  by  plain- 
tiff until  after  such  time  as  a  letter  posted  in  London  on  the 
previous  evening,  in  due  time  for  delivery  to  him  on  the  follow- 
ing morning,  ought,  in  due  course  of  post,  to  have  reached  him...  „      11. 

Default  of  appearance  in  other  actions. — In  actions  not  other- 
wise specially  provided  for,  upon  filing  an  afBdavit  of  service, 
and  (except  in  cases  within  Ord.  III.  6)  a  statement  of  claim, 
action  may  proceed  as  if  defendant  had  appeared,  subject,  as  to 
actions  where  an  account  is  claimed,  to  provisions  of  Ord.  XV.  ...  u    '  12. 

Claim  on  a  bond. — Where  writ  indorsed  with  claim  on  a  bond 
within  8  &  9  Will.  III.  o.  11,  and  defendant  fails  to  appear,  no 
statement  of  claim  is  to  be  delivered,  but  plaintiff  may  deliver  a 
suggestion  of  breaches,  and  proceed  as  mentioned  in  that  statute, 
and  3  &  4  Will.  IV.  c.  42,  ».  16  „      U. 
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Default  of  appearanoe  by  infant  or  person  of  unsotmd  mind. —       Obdeb. 

Plaintiff,  before  proceeding,  must  apply  for  an  order  for  the  ■ 

assignment  of  a;  guardiaji  for  the  defendant.  It  mnst  be  shown, 
that  the  writ  was  duly  served,  and  that  six  clear  days'  notice  of 
the  application  has  been  given  to  the  person  with  whom  or  under 
whose  cai%  the  defendant  is,  and  also  (in  the  case  of  an  infant 
defendant)  if  such  person  is  not  the  father  or  guardian,  to  such 
father  or  guardian XIII.  1. 

Where  writ  indorsed  with  claim  for  an  account. — Order  may 
be  made  for  the  account  claimed  with  all  proper  inquiries  and 
directions XV.  1. 

Delivery  of  pleadings  ivhere  no  appearance  entered  for  defen- 
dant.— Such  deEvery  is  by  filing  with  the  proper  officer XIX.  10. 

Service  of  proceedings  not  requiring  personal  serOTcc— Such 
service  is  effected  by  filing  with  the  proper  officer LIVII.  4. 


426. 

Affidavit  of 
service  of  writ 
of  summons 

[Dan  Pr. 
300.] 


Where  per- 
sonal service 
effected. 


Where  hus- 
band and 
wife  are 
defendants 
and  special 
service  is 
directed  on  one 
of  them  (q) . 


(1.)  The  Affidavit  of  Service. 

Formal  parts:  see  Form  8. 

1.  I  did,  on  day,  the  day  of  ,  19 — ,  serve  the^ 

above-named  defendant,  A.  B.  [or,  each  of  the  above-natned' 
defendants  A.  B.  and  C  B.,  his  wife;  or,  A.  B.,  a  partner  in  the 
above-named  defendant  firm  of  A.  B.  &  Co.;  or,  the  defendant 
partnership;  or,  the  above-named  defendants  {name  of,  cormpany), 
a  company  incorporated  outside  the  United  Kingdom,  registered 
in  England  pursuant  to  the  Companies  (Consolidation)  Act, 
1908,  8.  274 — or  as  may  &e]  (p),  with  the  writ  of  summons  in 
this  action,  which  appeared  to  me  to  have  been  regularly  issued 
out  of  the  Central  Office  of  the  Supreme  Court  of  Judicature  \m, 

the District  Registry  of  the  High  Court  of  Justice]  against 

the  above-named  defendant  \or,  defendants]  at  the  suit  of  the 

above-named  plaintiff,  and  which  "was  dated  the day  of , 

19 — ,  by  {Here  describe  the  'niode  of  service ;  as  thus) : 

If  the  service  was  personal:  delivering  a  true  copy  of  tho 
said  writ  of  suminons  to,  and  leaving  the  same  vnth,  the  said 
defendant  A.  B.  personally,  at  {State  where),  in  the  county 

of  • ,  and  the  said  defendant  C.  B.  personally,  at  {State 

where);  Or, 

delivering  a  true  copy  of  the  said  writ  of  summons  to,  aud 
leaving  the  same  with,  the  defendant  A.  B.  [or,  C.  B.]  per- 
sonally, at  {State  where),  in  the  county  of ,  and  I  at  the 

same  time  served  the  defendant  A.  B.  [or,  C.  B.J  with  the 

(e)  See  0.  XIII.  2;  and  headnote,  preceding  page. 

(p)  Affidavits  of  service  must  state  when,  where,  and  how  and  by  whom 
such  service  was  effected:  see  0.  LXVII.  9. 

(?)  Husband  and  wife,  when  dfts.,  are  both  to  be  served  unless  otherwise 
ordered:  O.  IX.  3. 
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order  made  in  this  action,  dated  the day  of ,  19 — , 

now  produced  and  shown  to  me  and  marked  X.,  by  delivering 
a  true  copy  of  the  said  order  to,  and  leaving  the  same  with,j 
the  defendant  A.  B.  [w,  C.  B.J,  and  showing  to  him  [or,  her] 
a  duplicate  of  the  said  original  order,  duly  passed  and 
entered. 

If  the  defendcmt  seroed  was  an  infant,  and  no  order  has  been  Where  de- 
niade  for  service  on  the  infant  persondlly :  delivering  a  true  infant  (r). 
copy  of  the  said  writ  of  summons  to,  and  leaving  the  same 
with,  C.  B.,  the  father  [or,  the  guardian]  of  the  said  defen- 
dant A.  B.,  who  is  an  infant  under  the  age  of  twenty-one 
years,  at  {State  ivhere),  in  the  county  of . 

//  such  infant  defendcmt  has  no  father  or  guardian :  deliver- 
ing a  true  copy  of  the  said  writ  of  summons  to,  and  leaving 
the  same  with,  CD.,  the  person  with  whom  the  said  defen- 
dant A.  B.  then  resided  [or,  the  person  under  whose  care  the 
said  defendant  A.  B.  then  was],  at  (State  where),  in  the 

county  of :  the  said  defendant  A.  B.  being  an  infant 

under  the  age  of  twenty-one  years,  and  having  no  father  or 
guardian. 

If  the  defendant  served  was  a  lunatic,  and  no  special  order  as  Wiere  de- 
to  service  has  been  miade :  delivering  a  true  copy  of  the  said  lunatic  («). 
writ  of  summoas  to,  and  leaving  the  same  with,  CD.,  the 
committee  of  the  said  defendant  A.  B.,  who  is  a  lunatic,  so 
found  by  proceedings  in  lunacy,  at  (State  where). 

If  the  defendamt  served  was  a  person  of  unsound  mnd,  but  Where  de- 
not  so  found  by  inquisition,  and  7io  special  order  as  to  service  person  of^im- 
has  been  made:  delivering  a  true  copy  of  the  said  writ  of  sound  mind 

11         -1  •i/~iT-»         .    r  ci±   J.      ''O*  so  found 

summons  to,  and  leaving  the  same  with,  O.  D.,  at  (btat&  by  inquisition 
where):  the  said  defendant  A.  B.  being  a  person  of  unsound  '*'• 
mind  not  so  found  by  inquisition,  and  the  said  CD.  beinig 
the  person  with  whom  the  said  defendant  A.  B.  then  resided 
[w,  the  person  under  whose  care  the  said  defendant  A.  B. 
then  was]. 

(?•)  As  to  service  on  an  infant,  see  0.  IX.  4,  and  Forms  92 — 94.  As  to  the 
plt.'s  proceedings,  where  an  infant  dft.  does  not  appear,  see  0.  XIII.  1,  and. 
Form  99. 

(»)  As  to  service  on  a  lunatic,  see  0.  IX.  5;  and  Forms  118,  119. 

(0  As  to  service  on  a  person  of  unsound  mind  not  so  found  .by  inquisition, 
see  O.  IX.  5;  and  Forms  118,  120.  As  to  the  plt.'s  proceedings  where  a  dft. 
who  is  a  person  of  unsound  mind  does  not  appear,  see  0.  XIII.  1;  Form  134. 
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Where  defen* 
dants  are  co- 
partners  sued 
in  their  firm 
name  («). 


Where  the  defendants  are  sued  as  partners  in  the  nctme  of 
their  firm:  delivering  a  true  copy  of  the  said  writ  of 
sumtnons  to,  and  leaving  the  same  personally  with,  A.  B., 

a  partner  in  the  said  defendant  firm  of ,  at  (State  Where) . 

[If  the  partner  was  also  ser&ed  with  notiee  that  he  was  served 
as  a  partner,  add  the  followmg  paragraph :  I  did  also  at  the 
time  of  the  said  service  deliver  to  the  said  A.  B.  a  notice  in 
writing  that  the  said  writ  of  summons  was  served  on  him  as 
a  partner  in  the  said  defendant  firm];    Or, 


delivering  a  true  copy  of  the  said  writ  of  summons  to,  and 
leaving  the  same  personally  [with,  C.  D.  (w)],  at  (State 
where),  being  the  principal  place  within  the  jurisdiction  of 
this  honourable  Court  of  the  business  of  the  above-named 
defendant  partnership,  the  said  CD.  [or,  with  the  person] 
having,  at  the  time  of  such  service,  the  control  or  management 
of  the  said  partnership  business  there. 

I  did,  at  the  time  of  the  said  service,  deliver  to  the  [said 
C.  D.,  or]  person  so  served  as  aforesaid  a  notice  in  writing 
that  the  said  writ  of  summons  was  served  upon  him  as  the 
person  having  the  control  or  management  of  the  partnership 
business  of  the  said  defendant  firm. 


Where  defen- 
dants are  a 
oorporation 


Where  defen- 
dants are  the 
inhahitautB  of 
a  hundred,  or 
like  district 


If  the  defendants  served  were  a  corporation  aggregate: 
delivering  a  true  copy  of  the  said  writ  of  summons  to,  and 
leaving  the  same  with,  C.  D.,  mayor  [or,  town  clerk;  or, 
clerk;  or,  treasurer;  or,,  secretary],  being  the  head  officer  of 
the  above-named  defendant  corporation,  at  (State  mhere);  Or, 

If  the  defendants  served  were  the  inhabitants  of  a  hundred 
or  other  like  district :  delivering  a  true  copy  of  the  said  writ 
of  summons  to,  and  leaving  the  same  with,  CD.,  being  the 
High  Constable  [or,  one  of  the  High  Constables]  of  the  said 

hundred  [tar,  district]  of  ;    or,  being  the  acting  chief 

ofiicer  of  police  of  the  county  of  ,  in  which  the  said 

hundred  [or,  district]  is  situate,  there  being  no  High  Con- 
stable thereof,  at  (State  where). 


(«)  See  0.  XLVIIIa.  3,  4;  and  headnote,  p.  144.  If  no  notice  is  served, 
O.  XLVIIIa.  4  provides  that  the  person  served  is  deemed  to  be  served  as  a 
partner.     For  form  of  notice,  see  Form  372.  ; 

(w)  The  insertion  of  the  name  is  not  essential. 

(»)  0.  IX.  8;  and  headnote,  p.  144. 

(jl)  See  0.  IX.  8;  and  headnote,  p.  144. 
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//  the  defendants  served  were  the  inhabitants  of  any  county  Where  defen- 

of  any  city  or  toidm,  dc. :  delivering  a  true  copy  of  the  eaid  inhabitants  of 

■writ  of  summons  to,  and  leaving  the  same  with,  CD.,  being  *^y  °u™or  °* 

one  of  the  peace  officers  of  the  said  county  of  the  town  of  [or  town,  or  of 

as  may  be'],  at  {State  where) .  Kbert^'city!^' 

town,  or  place, 
not  being  part 
of  a  hundred 
or  other  like 
district  (y).. 

If  the  defendants   served  were  a  limited  company,  incor-  ^^\^g^^^' 
porated  under  the  Companies    {Consolidation)  Act,  1908:  limited 
leaving  a  true  copy  of  the  said  writ  of  summons  at  the  regis-  '^^V^'MW' 
tered    office    of  the  defendants,  the  said  A.  B.  Company, 
Limited,  situate  at ;  (k; 

putting  into  the  post-office  receiving-house,  situate  at  No.  — , 

in  Street,  in    the   (city)   of  ,  an   envelope,   duly 

addressed  to  the  eaid  defendants,   "The  A.  B.  Company, 

Limited,"  at  their    registered    office,  situate  at  ,  such 

envelope  having  the  proper  postage  stamp  affixed  thereto  as 
a  prepaid  letter,  and  containing,  at  the  time  of  the  same 
being  posted  as  aforesaid,  a  true  copy  of  the  said  writ  of 
summons  {a) ;  Or, 

by  leaving  [or,  posting]    a  true  copy  of  the  said  writ  of  On  foreign 
summons  in  an  envelope  addressed  to  [registered  namie],  at  registered  in 
[registered  address],  the  person  authorised  by  registration  in     °^  ^'^  '  '' 
England  to  accept  service  on  behalf  of  the  said  defendant 
company  under  the  statute  8  Edw.  VII.  c.  69,  s.  274. 
If  served  by  post,  add:  the  said  envelope,  containing  the 
copy  writ,  was  posted  by  me  at  {place  of  posting^,  on  the 
said  ,  19—.) 

2.  At  the  time  of  the  said  service  the  said  writ  and  the  copy 
lor,  each  of  the  copiee]  thereof  were  subscribed  and  indorsed  in  the 
manner  and  form  prescribed  by  the  Rules  of  the  Supreme  Court. 

(z)  See  O.  IX.  8;  the  Companies  (Consolidation)  Act,  1908  (8  Edw.  VII. 
0.  69),  s.  116;  and  see  also  o.  285  as  to  meaning  of  word  document  used  in 
8.  116. 

(a)  See  the  Companies  (Consolidation)  Act,  1908,  s.  62;  White  v.  Land  and 
Water  Co.,  W.  N.  (1883)  174;  and  see  Vignes  v.  Stephen  Smith  #  Co.,  Ltd., 
53  Sol.  J.  716. 

(6)  As  to  service  in  England  on  company  incorporated  abroad,  see  note  to 
Ann.  Pr.  O.  IX.  r.  8.  As  to  service  on  foreign  corporation  in  foreign  counti'y, 
see  note  in  Ann.  Pr.  to  0.  IX.  8.    For  affidavit  of  service,  see  Form  428. 
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3.  I  did  afterwards,  namely,  on day,  the day  of , 

19 — ,  indorse  on  the  said  writ  the  day  of  the  month  and  week  of 
the  said  service  [on  the  said  defendant]  (c). 


427. 

Affidavit  of      .    Formal  parts :  see  Form  8. 
sernee  or  writ  ^ 

of  summons  J    (Show  what  efforts  have  been  made  to  serve  the  defendant 

ttie  recovery  personally,  and  that  he  keeps  oy,t  of  the  way  to  evade  service  of  the 

of  vacantBos-  ^''*'^'  ^^  ^^^^  ^^^  some  Other  reason  personal  sernee  cannot  he 

session  (i).  effected.) 

[Dan.  Pr. 

300.]  2i  I  did  on  — ^ — day,  the day  of ,  19 — ,  post  a  true 

copy  of  the  writ  of  summons  in  this  action,  which  appeared  to  me 
to  have  been  regularly  issued  out  of  the  Central  Office  of  the 
Supreme  Court  of  Judicature,  against  the  said  defendant  A.  B.,  at 
the  suit  of  the  aboVe-named  plaintiff,  and  which  was  dated  on 
the  — '—  day  of -,  19 — ,  upon  the  outer  door  of  the  dwelling- 
house  (State  itiher-e),  for  the  recovery  whereof  this  action  is  brought 
[pr,  state  the  posting  of  a  copy  of  the  writ  of  sum'mons  upon  some 
other  conspicuous  part  of  the  property) . 

3.  At  the  time  of  posting  the  said  copy  of  the  said  writ  of 
summons  in  manner  aforesaid  the  possession  of  the  property  in  the 
indorsement  on  the  said  writ  of  summons  mentioned,  and  for  the 
recovery  whereof  this  action  is  brought,  was  vacant:  neither  the 
said  defendant  A.  B.,  nor  any  other  person  or  persons  being  then, 
to  the  best  of  my  knowledge  and  belief,  in  or  upon  the  said 
property,  or  any  part  thereof  (e). 

4.  At  the  time  of  the  posting  of  the  said  copy  writ  in  manner 
aforesaid  memoranda  were  subscribed  to  the  said  writ  of  summons, 
and  to  the  copy  thereof  so  posted  as  aforesaid;  and  indorsements 
were  made  on  the  said  writ,  and  on  the  said  copy  thereof,  in  the 
manner  and  form  prescribed  by  the  Rules  of  the  Supreme  Court. 

.J .   I  did  afterwards,  namely,  on day,  the day  of , 

19 — ,  indorse  on  the  said  writ  of  summons  the  day  of  the  month 
and  week  of  the  service  thereof  in  manner  aforesaid. 


(c)  See  0.  IX.  15;  and  Form  387.    Tliis  paragrapli  in  the  affidavit  must  be 
'repeated  if  there  were  several  services  and  tlie  indorsements  of  service  were 

not  all  made  on  the  same  day. 

(d)  See  0.  IX.  9. 

(e)  See  Isaaes  v.  Diamond,  W.  N.  (1880)'75,  C.  A.;  and  App.  B.,  Part  I., 
Nos.   8,  8a. 
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428. 

Forma]  parts:  see  Form  8.  Affidavit  of 

service  01 

1.  I  did  on  day,  the  ; day  of ,  19 — ,  serve  the  notice  of  a 

above-named  defendant  A.  B.,  who  is  not  a  British  subject  [or,  monsoua 

{if  a  foreign  comfpany)  defendants  {yiame,  of  company),  which  is  foreign  sub- 

a  corporate  body  according  to  the  law  of  {name  of  country)'],  with  foreign  co. 

a  notice  of  the  writ  of  summons  in  this  action,  which  writ  appeared  Soi^ions^ 

to  me  to  have  been  regularly  issued  out  of  the  Central  Office  of  the  (/)■ 

Supremo  Court  of  Judicature  against  the  above-named  defendant  300.]' 

at  the  suit  of  the  above-named  plaintiff,  and  Avas  dated  on  the 

day  of ,  19 — ,  by  delivering  the  said  notice  to,  and  leaving 

the  same  .with,  the  said  defendant  A.  B.,  personally,  at ,  in 

the  (kingdom)  of ,  out  of  British  dominions  [or  as  may  be ; 

see  Form  426;  or  {if  a  foreign  company)  by  delivering  the  said 
notice  to  and  leaving  the  same  with  [the  secretary,  or  other  head 
officer,  as  the  case  may  be]  at  {place  of  service),  the  principal 
place  of  business  of  the  said  defendant  company;  or,  if  substituted 
service  of  the  notice  has  been  allowed,  see  Form  375],  a  true  dupli- 
cate of  which  notice  is  hereunto  annexed  [or,  now  produced  and 
shown  to  me]  marked  A. 

2.  At  the  time  of  the  service  of  the  said  notice,  the  said  ^ynt  and 
the  said  notice  {g)  appeared  to  be  subscribed  and  indorsed  in  the 
manner  and  form  prescribed  by  the  Kules  of  the  Supreme  Court. 

3 .  The  said  notice  at  the  time  of  the  service  thereof  purported  to 
be  signed,  and  was,  as  I  am  informed  and  verily  believe,  signed  by 

,  of  {residence  and  description),  the  above-named  plaintiff  [or, 

by ,  of  {residence),  the  solicitor  for  the  above-named  plaintiff]. 

4.  I  did  afterwards,  namely,  on day,  the day  of , 

19 — ,  indorse  on  the  said  duplicate  notice  marked  A  the  day  of  the 
month  and  week  of  the  service  of  the  said  notice  on.  the  said  defen- 
dant [or,  defendant  company]. 


(2.)  Proceedings  where  no  Appearance  entered  for  Infant  or 

Person  of  unsound  mind.  .„„ 

(See  Forms  99  and  134.  Summons,  or 

^  notice  for 

assignment  of 
a  guardian 

ad  litem  (/»). 

[Dan.  Pr. 

(/)  See  0.  XI.  6,7;  Forms  381,  382;  and  headnote,  p-  150.  ^"'''^ 

{g)  See  0.  IV. 
(A)  See  0.  XIII.  1. 
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430. 

Final  judg- 
ment, where 
aetion  for  a 
liquidated 
demand, 
whether  writ 
specially 
indorsed  or 
otherwise  (A). 
[Dan.  Pr. 
301.] 


(3.)  Proceedings  in  Default  of  Appearance  to  a  Writ  indorsed  for 
a  Liquidated  Demand  (i). 

(Title  and  reference  to  the  record.) 

The day  of . ,  19—. 

The  defendants  [or,  The  defendant  C.  D.J  not  having  appeared 
to  the  writ  of  summons  herein,  it  is  this  day  adjudged  that  the 
plaintiff  recover  against  the  defendants  [or,  the  said  defendant 

C.  D.J  £ ,  and  costs  to  be  taxed  [or,  where  the  costs  are  fixed, 

£ costsj. 

(In  case  of  taxed  costs :   The  ahove  costs  have  been  taxed  and 

allowed  at  £ ,  as  appears  by  a  taxing  officer's  certificate  dated 

this day  of ,  19 — .) 


431. 

I    Judgment  for 
I  recovery  of 
I  damages 
I  for  detention 
of  chattels 

f;   [Dan.  Pr. 

r^o3.] 


(4.)  Proceedings  in  Default  of  Appearance  in  an  Action  for  the 
Recovery  of  Goods  and  Damages,  or  either  of  them  (I) . 

(Title  and  reference  to  the  record.) 

■  day  of ,  19—  (date  of  entering  judgTnent) . 

No  appearance  having  been  entered  to  the  writ  of  summons  for 
the  defendant  [or,  if  only  one  or  some  of  several  defendants  are  in 

(i)  See  0.  XIII.  3,  4;  and  headnote,  p.  179. 

(k)  For  this  form,  see  R.  S.  C.  App.  F.,  No.  1;  Seton,  169,  No.  9.  For 
practice  on  entering  judgments,  see  Dan.  Pr.  303;  0.  XLI.  6;  Seton,  169 — 171. 
As  to  entry  in  District  Registry,  see  0.  XXXV.  1;  Seton,  173 — 175.  As  to  the 
time  for  entering  judgment  in  default  of  appearance  to  writ  issued  from  Dis- 
trict Registry,  where  dft.  can  appear  either  in  the  Registry  or  in  London,  see 
O.  XIII.  11.  As  to  date  of  judgment,  see  0.  XLI.  4.  The  documents  to  be 
left  on  applying  to  enter  judgment  are:^(l)  The  original  writ  of  summons; 
(2)  the  affidavit  of  service;  (3)  a  certificate  of  non-appearance;  (4)  two  forms 
of  judgment.  As  to  entry  of  judgments  in  the  C.  D.,  see  0.  LXII.  2.  A  fee 
of  10s.  is  payable  on  entering  judgment:  see  Ord.  as  to  S.  0.  Fees,  1884, 
Sohed.  No.  58.  In  addition  to  this  fee,  the  proper  fee  at  the  rate  of  Id. 
per  folio  has  to  be  paid  for  marking  one  of  the  forms  of  judgment  as  an 
office  copy. 

Q)  See  0.  XIII.  5,  6.  These  rules  do  not  apply  whei-e  an  injunction  is 
claimed,  but  pit.  must  proceed  under  the  provisions  of  0.  XIII.  12:  Part  v. 
Griffiths,  28  Sol.  J.  339;  and  move  for  judgment  under  0.  XXVII.  11.  In  an 
action  proceeding  in  the  District  Registry,  interlocutory  judgment  must  be 
entered  in  the  Registry  unless  otherwise  ordered:  see  0.  XXXV.  2. 

(m)  For  this  form,  see  R.  S.  C.  App.  F.,  No.  2;  see  also  Seton,  168,  No.  11. 
The  form  in  the  text  is  applicable  (1)  where  the  defendant,  or  all  the  defen- 
dants, if  more  than  one,  fail  to  appear  (0.  XIII.  5),  or  (2)  where  there  are 
several  defendants,  of  whom  some  or  one  fail  to  appear  (Jbid.  6).  In  the 
first  case  the  value  of  the  goods  and  damages  will  be  assessed  by  writ  of  inquiry, 
or  in  such  other  way  as  the  Gt.  may  direct;  in  the  second  case,  they  will  ba 
assessed  at  the  same  time  as  the  trial  of  the  action  or  issue  therein  against  the 
dfts.  who  appear,  unless  the  Ct.  otherwise  direct. 
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default,  say :  for  the  defendant  CD.,  or,  for  the  defendants  G.  H. 
and  M.  N.]  herein,  it  is  this  day  adjudged  that  the  plaintiff  recover 
against  the  defendant  [^or,  against  the  defendant  C .  D . — or,  against 
the  defendants  G.  H.  and  M.  N.]  damages  to  be  assessed  (?*) . 

The  amount  found  due  to  the  plaintiff  under  this  judgment 

having  been  certified  at  the  sum  of  £ as  appears  by  (return  to 

writ  of  inquiry;  or,  official  referee's  certificate;  or,  the  Master's 
finding  under  order)  filed  the day  of ,  19 — . 

It  is  adjudged  that  the  plaintiff  recover  against  the  defendant 
£ and  costs  to  be  taxed  (o) . 


432. 

{Title  and  reference  to  the  record.)  Pinal 

day  of ,  19 —  (date  of  entering  jiidgment).  recOT™ryof°' 

The  defendant  not  having  appeared  to  the  writ  of  summons  specific 

herein,  it  is  this  day  adjudged  that  the  plaintiff  do  have  a  return  interlocutory 

of  the  chattels  in  the  writ  of  summons  mentioned,  that  is  to  say  j^'^^^^''*  ^°^ 

'  •^    the  recovery 

(Here  enumerate  the  chattels  as  in  the  indorsement  of  claim  on  the  of  damages 

. .      J  s  for  their 

writ  of  summons) .  detention. 

Or,  recover  against  the  defendant  their  value  to  be  assessed,  [Dan.  Pr. 
and  damages  for  their  detention  to  be  also  assessed  (p) . 


433. 

Formal  parts :  see  Form  39 .  Summons  to 

on  the  part  of  the  plaintiff,  that  the  value  of  the  goods  and  the  of  goJ^^r 
amount  of  the  damages  [^or,  that  the  amount  of   the  damages]  damages 
which  the  plaintiff  is  entitled  to  recover  against  the  defendants  otherwise 

than  by  writ 

(»)  If  the  writ  is  indorsed  with  a  claim  for  detention  of  goods  and  damages,  °^  inquiry  (q). 
or  either  of  them,  and  for  a  liquidated  demand,  pit.  may  enter  final  judgment   ons^l      "^ 
for  the  liquidated  demand,  and  interlocutory  judgment  as  above  for  ttie  value 
of  the  goods  and  damages:  see  O.  XIII.  7. 

(o)  This  form  of  interlocutory  and  final  judgment  in  one  is  entirely  optional. 
It  is  intended  to  dispense  with,  the  necessity  of  a  separate  final  judgment  in 
cases  where  there  is  no  probability  of  bankruptcy  proceedings.  Where  such 
are  probable,  the  interlocutory  judgment  (Form  438)  should  be  signed,  followed 
by  a  separate  final  judgment  in  Form  440. 

(p)  The  judgment  should  extend  to  costs  only  in  case  it  is  a  final  one, 
i.e.,  for  the  recovery  of  chattels  only  without  damages.  Although  the  form  is 
in  the  alternative,  the  pit.  can  recover  the  chattels  without  any  assessment  of 
their  value  by  applying  under  0.  XLVIII.  1  for  an  order  for  a  writ  of 
delivery  (R.  S.  C.  App.  H.,  No.  10).  See  Ann.  Pr.  0.  XIII.  S  («),  "  Detention 
of  goods,"  and  0.  XLVIII.  1  («»»).  The  use  of  the  form  is  optional,  and  it 
is  questionable  if  it  is  a  final  one  for  bankruptcy  notice,  see  next  note. 

(§')  See  O.  XIII.  5 — 7.  For  a  case  in  which  an  inquiry  was  directed  before 
the  Master  in  Chambers,  see  Maodonald  v.  Antelme,  W.  N.   (1884)  72.     The 
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may  be  ascertained  {Here  specify  the  mode  in  which  it  is  desired 
that  the  value  or  damages  should  be  ascertained;  as  thus(r)  : 

before  a  Judge  [or,  Judges]  without  a  jury;  or, 

before  a  Judge  sitting  with  assessors;  or, 

before  an  official  referee;  or, 

before  an  official  referee  with  assessors;  or, 

before  a  special  referee;  or, 

before  a  special  referee  with  assessors;  or, 

by  an  inquiry  in  Chambers  before  the  Master) . 


434. 

Final  judg- 
ment after 
assessiaeiit 
of  damages. 


435. 

Judgment  for 
recovery  of 
whole  of  land 
mentioned  in 
■writ(i!). 
[Dan.  Pr. 
303.] 


(Same  as  Form  440.) 


(5.)  Proceedings  in  Default  of  Appearance  in  an  Action  for  the 
Recovery  of  Land{s). 

{Title  and  reference  to  the  record.) 
day  of ,  19 — . 

No  appearance  having  been  entered  to  the  writ  of  summons 
herein,  it  is  this  day  adjudged  that  the  plaintiff  recover  possession 
of  the  land  in  the  indorsement  on  the  writ  described  as  {Describe 
the  property  as  in  the  indorsement  on  lorit). 

And  it  is  further  adjudged  that  the  plaintiff  recover  against  the 
defendant  damages  to  be  assessed. 

The  amount  found  due  to  the  plaintiff  under  this  judgment 
having  been  certified  at  the  sum  of  £ as  appears  by  (return  to 

notice  of  motion  or  summons  may  be  served  by  being  filed  at  the  Central  Office, 
or  with  the  District  Registrar:  0.  LXVII.  4.  As  to  proceedings  under  writ  of 
inquiry,  see  Chitty's  Forms,  771 — 778.  For  form  of  judgment  after  assessment 
of  damages,  see  Form  HO. 

(r)  See  0.  XXXVI.  5,  6,  44. 

(s)  See  0.  XIII.  8.  Judgment  can  be  entered  under  this  rule  only  in  oases 
(1)  where  no  dft.  appears;  (2)  where  defence  is  limited  to  part  only.  If, 
therefore,  some  of  the  dfts.  appear,  and  some  do  not,  the  pit.  may  enter  judg- 
ment against  these  in  default,  and  proceed  with  the  action  against  the  others: 
see  0.  XIII.  8.  In  such  case,  the  proceedings  not  requiring  personal  service 
will  be  filed  against  the  dfts.  in  default  in  the  Central  Office  or  with  the 
District  Registrar:  0.  XIX.  10;  0.  LXVII.  4.  A  writ  can  be  specially  indorsed 
under  0.  III.  6,  in  an  action  for  the  recovery  of  land  by  a,  lajidlord  against 
a  tenant  whose  term  has  expired.  For  form  of  indorsement,  see  App.  C,  Sect. 
VII.,  No.  1.  In  such  case,  in  default  of  appearance,  the  judgment  wiE  be 
entered  as  in  Form  435.  If  the  dft.  appears,  the  pit.  can  in  such  case  apply 
for  judgment  under  Ord.  XIV. 

(0  See  0.  XIII.  8;  App.  F.,  No.  3;  Seton,  168,  No.  10;  Chitty's  Forms, 
683.    The  use  of  this  form  is  entirely  optional. 
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writ  of  inquiry;  or,  official  referee's  certificate;  or,  the  Master's 

finding  under  order)  filed  the day  of ,  19—, 

It  is  adjudged  that  the  plaintiff  recover  against  the  said  defen- 
dant £ and  costs  to  be  taxed. 


436. 

(Title  and  reference  to  the  record . )  J  udgment  for 

^  '  the  recovery 
day  of ,  19 — .  of  part  of  the 

The  defence  of  the  defendants,  who  have  appeared  to  the  writ  of  tionea'hi"th& 

summons  herein,  being  limited  to  (Here  describe  the  part  of  the  writ(w)- 

property  to  which  the  defence  is  limited),  part  of  the  land  in  the  303.] 

indorsement  on  the  said  writ  mentioned,  it  is  this  day  adjudged 

that  the  plaintiff  recover  possession  of  {Here  describe  the  property 

to  which  the  defence  does  not  extend),  being  the  residue  of  the  land 

in  the  said  indorsement  mentioned. 


437. 

{Title  and  reference  to  the  record.)  Final  judg- 

j  „  -( Q  ment  for  the 

day  01  -  ,  ly      .  recovery  of 

No  appearance  having  been  entered  to  the  writ  of  summons  Jand,  andof 
herein,  it  is  this  day  adjudged  that  the  plaintiff  recover  possession  amount  for 
of  the  land  in  the  indorsement  on  the  writ  described  as  {Describing  rentT^l  ° 
the  property  as  in  the  indorsement),  and  also  £ in  the  said  pan.  Pr. 


indorsement  claiimed  for  arrears  of  rent  {and  if  arrears  are  not  less 
than  £20,  and  £ for  costs). 


304.] 


438. 

{Title  and  reference  to  the  record.)  Final  judg- 

■  day  of  ,  19—.  ment  for  land, 

•^  ■  .  and  uiterlocu- 

No  appearance  having  been  entered  to  the  writ  of  summons  toryjudg- 

herein,  it  is  this  day  adjudged  that  the  plaintiff  recover  possession  mesne  profits, 

of  the  land  in  the  indorsement  on  the  said  writ  described  as  or  damages 

for  breach'  of 
contract  (t/) . 

(«)  See  0.  XIII.  8.     As  to  limiting  defence  to  part,  see  0.  XII.  28;   and    [^^'^-  ^^■ 
Forms   405 — 413.     On  entering  the  judgment,  in  addition  to  the  documents 
required  in  other  oases  (see  Form  430,  note  (A;)),  the  notice  limiting  thei  defence, 
or  the  certificate  of  the  entry  of  a  limited  appearance,  must  be  produced:  seci 
Seton,  173. 

(a;)  See  O.  XIII.  9.  If  some  of  the  dfts.  to  the  writ  appear,  and  some  do 
not,  the  pit.  must  proceed,  as  pointed  out  in  note  («),  in  respect  of  the  claims 
for  recovery  of  the  land.  But  he  may  enter  final  judgment  in  respect  of  the 
liquidated  amount  against  such  of  the  dfts.  as  have  not  appeared:  0.  XIII.  i. 

(y)  See  O.  XIII.  9,  5,  6,  7.     If  some  of  the  dfts.  appear,  and  some  do  not, 
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(Describing  the  property  as  in  the  indorsement);  and  it  is  also 
adjudged  that  the  plaintiff  recover  against  the  defendant  [mesne 
profits,  or']  damages  to  be  assessed. 


439. 

SummonB  to 
lave  mesne 
profits  or 
damages 
ascertained 
otherwise 
than  by  writ 
of  inquiry. 

440. 

Final  judg- 
ment conse- 
quential on 
ahove  after 
assessment 
of  damages  or 
mesne  profits 


{Sonne  as  Form  433 . 


{Title  and  reference  to  the  record.) 

The  plaintiff  having  on  the day  of  ,  19 — ,  obtained 

interlocutory  judgment  herein  against  the  defendant  for  damages 
[or  as  TTtay  6e]  to  be  assessed,  and  the  amount  found  due  to  the 

plaintiff  having  been  certified  at  £ as  appears  by  [return  to 

writ  of  inquiry;  or,  ofiicial  referee's  certificate;  or,  the  Master's 

finding  under  order — or  as  rric^'be'],  filed  the day  of  ,, 

19 — .  Therefore  it  is  adjudged  that  the  plaintiff  recover  against 
the  defendant  £ and  costs  to  be  taxed. 

The  above  costs  have  been  taxed,  &c. 


441. 

Summons  or 
notice  for 
■order  for  the 
account  (J) . 
[Dan.  Pr. 
304.] 


Partnership. 


(6.)  Proceedings  in  Default  of  Appearamce  where  the  Writ  of 
Surrimons  is  indorsed  with  a  Clcdm  for  cm  Account  under 
R.  S.  C.  Ord.  III.,  rule  8(a). 

ForrrMl  parts:  see  Form  39  or  447  or  44. 
on  the  part  of  the  plaintiff  [or,  if  appearance  has  been  entered  by 
one  of  the  defendants;  or,  Take  notice  that  the  plaintiff  intends  to 
apply,  dc],  that  an  account  may  be  taken  of  {Here  specify  the 
account  required  in  accordance  with  the  indorsement  <m  the  writ ; 
as  for  instance  : 

of  the  partnership  dealings  and  transactions    between    the 

the  pit.  must  proceed,  as  pointed  out  in  note  («),  in  rQspeot  of  the  claim  for 
recovery  of  the  land.  But  he  may  enter  interlocutory  judgment  against  such 
of  the  dfts.  as  have  not  appeared  in  respect  of  the  other  causes  of  action. 

(z)  See  E.  S.  C.  App.  F.  4. 

(«)  Claim  for  an  account.— In  all  cases  in  which  the  pit.,  in  the  first  instajxce, 
desires  to  have  an  account  taken,  the  writ  of  summons  must  be  indorsed  with  a 
claim  that  such  account  be  taken:  0.  III.  8.  For  forms  of  indorsement,  see 
Forms  337—340. 

(6)  Application  for  an  account. — Where  a  writ  of  summons  has  been  indorsed 
for  an  account,  under  0.  III.  8,  or  where  the  indorsement  on  a  writ  of  sum- 
mons involves  taking  an  account,  if  the  dft.  either  fails  to  appear,  or  does  not 
after  appearance,  by  affidavit  or  otherwise,  satisfy  the  Ot.  or  a  Judge  that  there 
is  some  preliminary  question  to  be  tried,  an  order  for  the  proper  accounts,  with 
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plaintiff  and  defendant  under  the  articles  of  partnership  in  the 
indorsement  on  the  writ  of  summons  [or,  in  the  pleadings] 
in  this  action  mentioned,  with  all  necessary  and  proper 
directions. 

Or,  for  the  usual  order  to  administer  the  [real  and]  personal  Adnuuistra- 
estate  of  the  testator  [or,  intestate]  X.  Y.  in  the  indorsement 
on  the  writ  of  summons  [or,  in  the  pleadings]  in  this  action 
mentioned,  at  the.  instance  of  a  creditor  [or,  specific — or, 
pecuniary — or,  residuary  legatee],  including  all  necessary  and 
proper  accounts,  inquiries,  and  directions  in  that  behalf. 

Or,  of  what  is  due  to  the  plaintiff  for  principal,  interest,  and  Sjoredoeure 

costs  on  the  mortgage  dated  the day  of ,  19 — ,  in 

the  indorsement  on  the  writ  of  summons  [or,  in  the  pleadings] 

all  necessary  inquiries  and  directions  now  usual  in  the  Chancery  Division  in 
similar  cases,  shall  be  forthwith  made:  0.  XV.  1. 

How  made. — The  application  may  be  made  at  any  time  after  the  time  for 
entering  an  appearance  has  expired;  and  is  made  at  Chambers,  supported  by 
an  affidavit,  when  necessary,  filed  on  behalf  of  the  pit.,  stating  concisely  the 
grounds  of  his  claim  to  an  account.  Where  any  dft.  has  appeared,  the  appli- 
cation will  be  by  the  summons  for  directions,  or  subsequently  thereto  by  notice 
thereunder.  If  there  is  default  of  appearance  by  any  dft.  the  application 
-against  such  dft.  must  be  by  summons. 

Service  of  summons. — ^This  may  be  either  (1)  on  dft,  personally  (0.  LII.  8), 
or  (2)  by  filing  in  the  Central  Office  or  District  Registry  (0.  LXVII.  4). 

Evidence  required  on  the  application. — (1)  An  office  copy  of  the  summons 
if  filed,  if  served,  an  affidavit  of  service  of  the  summons  for  an  account  (0. 
XIII.  2);  (2)  affidavit  of  ground  of  plt.'s  claim  if  necessary  (0.  XV.  2); 
(3)  certificate  of  non-appearance.  A  fee  of  2s.  6d.  is  payable  on  such  cer'tifi- 
■cate:  see  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  42. 

The  order. — For  forms  of  order,  see  Seton,  1347,  Nos.  1 — 2,  1410,  No.  1. 
For  form  of  adjournment  of  further  consideration,  see  Seton,  181,  No.  3.  If 
it  is  desired  that  the  accounts  and  inquiries  which  are  required  should  be 
preliminary  only,  the  application  should  be  made  under  0.  XXXIII.  2.  After 
an  order  made  under  0.  XV.  it  is  apprehended  that  there  can  be  no  further 
trial  of  the  action,  except  of  issues  raised  by  subsequent  pleadings:  see  Gatti 
v.  Webster,  12  0.  D.  771  j  Clover  v.  WUts  and  Western  Benefit  Building  Sooiety, 
32  W.  R.  895.  A  fee  of  10s.  is  payable  on  the  order:  see  Ord.  as  to  S.  C. 
Pees,  1884,  Sched.  No.  61.  The  order  may  be  made  by  a  District  Registrar, 
except  where  it  is  of  such  a  nature  that  it  requires  to  be  made  by  a  Judge 
in  person,  as  in  the  case  of  an  order  for  administration:  0.  XXXV.  6;  O.LV. 
15a. 

(c)  If  an  order  for  general  administration,  or  for  execution  of  a  trust,  or 
for  accounts  or  inquiries  concerning  the  property  of  a  deceased  person  or  other 
property  held  upon  any  trust,  or  concerning  the  parties  entitled  thereto,  is  re- 
quired, it  must  be  made  by  the  Judge  personally:  see  0.  LV.  15a.  An  account 
cannot  be  directed  under  O.  XV.  on  the  footing  of  wilful  default:  see  Be 
Bowen,  20  C.  D.  538 ;  see,  too.  Re  Gyhon,  29  C.  D.  834. 

{d)  See  Smith  v.  Bavies,  28  C.  D.  650;  31  C.  D.  595.     In  Blake  v.  Harvey. 
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Biedemption. 


in  this  action  mentioned;  and  that  in  default  of  payment  of 
what  shall  be  found  due  on  taking  the  said  account,  the  defen- 
dant may  be  foreclosed  [or,  that  the  property  comprised  in 
the  said  mortgage  may  be  sold  with  the  approbation  of  the 
Judge]. 

Or,  of  what,  if  anything,  is  due  from  the  plaintiff  to  the 

defendant  upon  the  mortgage  dated  the  day  of  , 

19 — ,  in  the  indorsement  on  the  writ  of  summons  [or,  plead- 
ings] in  this  action  mentioned,  and  for  redemption  of  the 
property  comprised  in  the  said  mortgage. 


442. 

Another  form 
of-the  appli- 
cation (e) . 
[Dan.  Pr. 
304.] 


Formal  parts:  see  Form  39  or  44. 
on  the  part  of  the  plaintiff  [or,  Take  notice  that  the  plaintiff 
intends  to  apply,  dc],  that,  pursuant  to  Order  XV.,  rule  1,  of  the 
Rules  of  the  Supreme  Court,  an  order  may  be  made  for  the  account 
claimed  by.  the  indorsement  on  the  writ  of  summons  issued  in  this 

action  on  the day  of ,  19 — ,  With  all  usual  directions  in 

that  behalf.     And  that  the  costs  of  this  application  may  be  costs 
in  the  action. 


(7.)  Defendant's  Proceedings  to  set  aside  a  Judgment  entered  for 
Default  of  Appearance. 

Formal  parts:  see  Form  39. 
on  the  part  of  the  defendant,  that  the  judgment  entered  in  this 

action  on  the day  of  ,  19 —  (//  there  hcnfe  been  any 

"^earance^f  ^ "  '^''^s^Q''*^'*^  proceedings  upon  such  judgment,  state  them ;  as :  and 
[Dan.  Pr.        the  writ  of  sequestration,  issued  on  such  judgment,  on  the  — —  day 

"'''  ^°^'-'        of ,  19 — ),  may  be  set  aside,  and  that  the  defendant  may  be 

at  liberty  to  appear  to  and  defend  this  action . 


443. 

Summons  to 
set  a«ide  a 
judgment 
regularly 
entered  for 


29  C.  D.  827,  doubts  were  expreased  by  Cotton,  L.  J.,  as  to  the  jurisdiction  to 
make  orders  for  foreclosure  under  O.  XV.  In  deference  to  that  opinion, 
Chitty,  J.,  declined  to  make  such  orders:  Bissett  v.  Jones,  32  C.  D.  636. 
But  see  Sorton  v.  Bosson,  80  L.  T.  435,  where  Eomer,  J.,  followed  Smith  v. 
Davies  {supra),  and  the  C.  A.  supported  his  decision,  which  is  now  followed. 

(e)  This  form  of  summons  can  be  obtained  in  the  Central  OjGSce. 

(/)  See  0.  XIII.  10;  and  0.  XXVII.  15.  If  the  judgment  it  is  sought  to 
set  aside  be  regular,  there  must  be  an  affidavit  by  the  dft.  of  a  defence  on 
the  merits:  see  Farden  v.  Riohter,  23  Q.  B.  D.  124;  and  where  the  judgment 
is  irregular,  the  irregularity  must  be  stated:  0.  LXX.  3.     For  cases  in  which 
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444. 
Formal  parts :  see  Form  8 .  Affidavit  in 

1        rni  ■  ...  .  support  (^). 

1 .  The  writ  of  summons  in  this  action  was  issued  on  the [Dan.  Pr. 

day  of ,  19 — ,  out  of  the  Central  Office  of  the  Supreme  Court  ^""'^ 

of  Judicature,  and  was  seized  on  me  {or,  on  the  defendant  A.  B.J 

on  the day  of ,  19 — .     On  the day  of ,  19 — -, 

final  [or,  interlocutory]  judgment  was  entered  for  want  of  an 
appearance,  and  on  (Here  state  the  subsequent  proceedings  in  the 
action,  if  any  h(We  been  taken) . 

2.  I  [or,  The  said  defendant ]  did  not  enter  an  appearance 

to  the  said  writ  of  summons  owing  to  the  following  circumstances : 
{Here  expjkiin  the  cireunistainces  und,er  which  judgment  vms 
allowed  to  go  by  default,  and  account  for  the  delay,  if  any,  in 
making  the  applicatimi) . 

3.  The  plaintiff's  claim  in  this  action  is  for  (Here  state  the 
nature  of  the  plaintiff's  claim,  and  the  facts  upon  which  the 
applicant  relies  as  affording  a  good  defence  to  such  claim) . 

4.  {Here  state,  shortly,  facts  disclosing  a  defence  upon  the 
merits.) 

5 .  For  the  reasons  and  under  the  circumstances  aforesaid,  I  am 
advised  and  verily  believe  that  I  have  [or,  the  said  defendant  has] 
a  good  defence  to  this  action  upon  the  merits. 

6.  {Show  means  of  knowledge.) 


445. 

Formal  parts :  see  Form  39 .  Summons  to 

oh  the  part  of  the  defendant,  that  the  judgment  entered  in  this  judgment  and 

action  on  the  day  of  ,  19—  {If  there  have  been  any  subsequent 

*'  T     •    7  7  prooeediDgs 

subsequent  proceedings  upon  such  judgment,  state  them,  as:        forirregu- 

and  the  writ  of  inquiry  issued  on  the day  of ,  19 — ,  r^an  Pr 

to  assess  damages  under  the  said  judgment,  and  the  final  306.] 

the  Court  allowed  the  judgment  to  be  set  aside  upon  terms,  see  Be  Hartley, 
(1891)  2  Ch.  121  (costs  to  be  plt.'s  in  any  event),  and  Watt  v.  Burnett,  3 
Q.  B.  D.  183  (security  to  be  given  for  amount  of  unsatisfied  judgment  and 
costs);  and  see  Dan.  Pr.  306;  Chitty's  Arch.  266—268.  As  to  the  effect  of 
delay  in  making  the  application,  see  Atwood  v.  CMehcster,  3  Q.  B.  D.  722. 
For  form  of  order  to  set  aside  a  judgment  made  on  motion,  see  Seton,  169, 
No.  16. 

(gr)  This  affidavit  may  be  made  either  by  the  dft.,  or  his  solicitor,  or  some 
other  person  so  connected  with  the  action  as  to  be  able  to  speak  to  the  merits. 
The  affidavit  must  disclose  the  merits,  and  it  seems  that  it  is  not  sufficient  to 
swear  to  merits  generally:  see  Smith  v.  JDobbin,  3  Ex.  D.  338;  Chitty's  Forms, 
99. 

(A)  The  application  should  be  made  within  reasonable  time,  and  the  dft. 
should  take  no  fresh  step  after  knowledge  of  the  irregularity:  0.  LXX.  2. 
See  Dan.  Pr.  306;  Chitty's  Arch.  264—266. 

D. — F.  (  13 
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judgment  entered  in  this  action  on  the  day  of 


19 — ,  and  the  writ  of  fi0ri  facias  [or  as  'rriay  he]  issued  upon 

such  judgment), 
may  he  set  aside  as  irregular,  on  the  ground  («)  that  {Here  spedfif 
the  irregularity  on  the  grownd  of  which  it  is  sought  to  set  the 
judgment  aside ;  as:) 

the  writ  of  summons  in  this  action  was  not  duly  served  on 

the  said  defendant;  or, 

the  said  judgment  was  entered  befbre  the  expiration  of  the 

time  limited  by  the  writ  of  sum'mons  in  this  action  for  the 

said  defendant  to  appear  thereto; 
and  that  the  defendant  m'ay  be  at  liberty  to  enter  an  appearance 
to  the  said  writ  of  summons,  and  defend  this  action;  and  that  the 
plaintiff  may  be  ordered  to  pay  to  the  defendant  his  costs  of  this 
application. 


Formal  parts:  see  Form  8. 


446. 

AfBdavit 

in  support. 

[Dan.  Pr.  1.  On  the day  of ,  19 — ,  the  writ  of  summons  in  this 

'•'  action  was  issued  out  of  the  Central  Office  of  the  Supreme  Court 

of  Judicature  (State  the  subsequent  proceedings  in  the  action, 
showing  how  they  Were  irregular,  and  show  also  that  the  applica- 
tion is  made  as  soon  as  possible  (ifc) ) . 

2.  I  am  advised,  and  verily  believe,  that  I  have  [or,  that  the 
said  defendant  A.  B.  has]  a  good  defence  to  this  action  on  the 
merits  (l) . 

3.  (Show  means  of  TcnoiSi^ge.) 


(i)  See  0.  LXX.  3. 

(Je)  See  note  (h),  preceding  page. 

(J)  It  does  not  seem  to  be  necessary  to  show  a  good  defence  upon  the  merits, 
as  it  is  where  the  judgment  sought  to  be  set  aside  is  regular:  see  per  Parke, 
B.,  .in  Mall  v.  Scotson,  23  L.  J.  Exch.  85 ;  but  it  is  advisable  to  make,  at 
least,  a  general  statement  of  this  description. 
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CHAPTER  VIII. 

PROCEEDINGS  AFTER  APPEARANCE  AND  BEFORE 

PLEADINGS. 

[Dan.  Pr.,  pp.  308—320.] 


Section*!.— Summons  for  Directions. 

[San.  Pr.,  pp.  308—312.] 

Summons  for  Directions. — Sttmmary  of  Material  Provisions  of  JR.  S.  G,  1883. 

Summons  for  directions  to  be  taken  out  in  all  actions. — Except)      Oeder. 

in  the  oases  hereinafter  mentioned,  the  plaintiff  in  every  action  is  

to  take  oat  a  summons  for  directions  returnable  in  not  less  than 

four  days XXX.  1  (a). 

When  to  be  taken  out. — Such  summons  is  to  be  taken  out  after 
appearance,  and  before  the  plaintiff  takes  any  fresh  step  other 
than  application  for  an  injunction,  or  for  a  receiver,  or  the  enter- 
ing of  judgment  in  default  of  defence  under  O.  XXVII „     1  (6). 

Under  0.  XIV. — ^Where  the  plaintiff  applies  for  judgment 
under  this  order,  or  the  defendant  applies  for  a  statement  of  claim 
under  O.  XVIIIa.,  the  Judge  may  deal  with  such  application  as 
if  summons  for  directions  had  been  taken  out  „      1  (c). 

In  what  cases  rule  inapplicable. — ^This  rule  does  not  apply  to 
Admiralty  actions  within  J.  A.  1873,  s.  34,  or  to  actions  in  which 
the  writ  is  specially  indorsed  under  O.  III.  6;  to  actions  to  be 
tried  without  pleadings  under  0.  XVIIIa.,  or  to  any  proceeding 
commenced  by  originating  summons;  but  in  any  such  action  or 
proceeding  »  summons  for  directions  may  be  taken  out  at  the 
instance  of  any  party  thereto „      1  (d"). 

Interlocutory  proceedings. — ^Upon  hearing  the  summons  the 
Judge  is,  as  far  as  practicable,  to  make  an  order  with  respect 
to  s3l  proceedings  to  be  taken  in  the  action,  and  as  to  the  costs  ' 
thereo:^  and  more  particularly  with  respect  to  pleadings,  par- 
ticulars, admissions,  discovery,  interrogatories,  inspection  of  docu- 
ments, inspection  of  real  or  personal  property,  commissions,  ex- 
amination of  witnesses,  place  and  mode  of  trial.  The  order  to 
be  in  prescribed  form  (App.  K.  No.  4a)  „      2. 

No  affidavit  to  be  made. — ^No  a£Bdavit  to  be  used  on  hearing  of 
the  summons  except  by  special  order „      3. 

Parties  to  apply  for  directions. — -On  hearing  of  the  summons 
any  party  to  whom  it  is  addressed  is,  as  far  as  practicable,  to 
apply  for  any  order  as  to  any  interlocutory  matter  in  the  action      „      4. 

Subsequent  applications. — Any  application  subsequent  to  the 
original  summons,  and  before  judgment,  for  any  directions  as  toi 
any  interlocutory  matter  is  to  be  made  under  the  summons  by 
iwo  clear  days'  notice,  stating  the  grounds  of  the  application...       „      5. 

Costs  of  subsequent  applications. — Any  application  which  might 
have  been  made  at  the  hearing  of  the  original  summons  is,  if 
granted  on  any  subsequent  application,  to  be  granted  at  the  cost 
of  the  party  applying,  unless  the  Court  or  Judge  is  of  opinion 
that  it  could  not  properly  have  been  made  on  the  hearing  of  the 
origfinal   summons   „      6. 
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Oedek. 
Evidence. — On  the  hearing  of  the  summons  the  Court  or  Judge 


may  give  special  directions  as  to  evidence  XXX.  7. 

JDefendant's  applioation  to  dismiss  in  default  of  issue  of  sum- 
mons.— If  the  plaintiff  does  not,  within  fourteen  days  from  entry 
of  the  defendant's  appearance,  ikke  out  a  summons  for  directions, 
defendant  may  apply  for  an  order  to  dismiss  the  action.  On  such 
application  the  Judge  may  either  dismiss  the  action,  or  may  deal 
with  such  application  as  if  it  were  a  summons  for  direclxons. ,,      8. 


447. 

5?s*i'  ^^'        °^  ^^^  P^^*'  °^  *'^®  plaintiff  to  show  cause  whj  an  order  for 
directions  should  not  be  made  in  this  action  as  follows: — [The 

(a)  0.  XXX.  in  its  present  form  has  effected  a  considerable  change  in  practice 
in  the  Chancery  Division.  The  Order,  which  came  into  operation  on  25th 
October,  1897,  and  which  was  amended  by  R.  S.  C.  July,  1902,  makes  its  pro- 
visions compulsory  in  aU  actions,  subject  to  the  exoeptione  mentioned  in 
r.  1  ((?).  On  the  return  of  the  summons  for  directions  the  Master  directs  plead- 
ings to  be  delivered,  fixing  the  time  for  the  several  stages,  and  orders  the  rest 
of  the  summons  to  stand  over.  ^ 

Summons  for  directions. — The  form  in  the  text  is  in  official  use,  and  is  a 
modification  of  that  prescribed  by  R.  S.  C.  1883,  App.  K.  No.  3a.  It  is  a 
condition  precedent  to  the  issue  of  the  summons  that  an  appearance  shall  have 
been  entered  for  a  dft..  If  all  the  dfts.  make  default  in  appearance,  no  simi- 
mons  for  directions  can  be  issued,  but  the  pit.  must  proceed  in  ordinary  course. 
So  soon,  however,  as  one  dft.  has  appeared,  the  pit.  is  bound  by  the  provisions 
of  0.  XXX.  He  must  take  no  fresh  step  in  the  action  (with  the  exception  of 
those  mentioned  in  0.  XXX.  1  (6)),  but  must,  within  fourteen  days  from  the 
entry  of  the  first  appearance,  issue  a  summons  for  directions.  If  he  fails  to  do 
so,  any  dft.  who  has  appeared 'may  apply  under  0.  XXX.  8  for  an  order 
dismissing  the  action.  The  summons  is,  by  O.  XXX.  1  (o),  to  be  made  return- 
able in  not  less  than  four  days,  that  is,  four  whole  days  must  expire  before 
the  return  day.  A  fee  of  10s.  is  payable  on  issuing  the  summons  by  a  stamp 
impressed  or  adhesive:  Ord.  as  to  S.  C.  Fees,  1884,  No.  10;  Ord.  as  to  Stamps, 
&c.  July,  1884,  Sohed. 

The  order  gives  the  Ct.  very  complete  control  over  the  procedure  in  an 
action,  and  such  directions  may  be  given  as  the  circumstances  render  desirable. 
It  seems  that  the  Judge  has  power  to  disregard  settled  rules  of  practice,  as  in 
Magnus  v.  Plumbers'  Co.  (unreported),  where  Stirlii^,  J.,  made  an  order  for 
discovery  by  dft.  before  delivery  of  statement  of  claim  by  pit.  The  Ct.  of 
Appeal  refused  to  give  leave  to  appeal  from  this  decision.  Again,  it  seems 
that  time  fixed  by  rule  jnay  be  varied  by  an  order  on  summons  for  directions  : 
Baxter  v.  Boldsworth,  (1899)  1  Q.  B.  266. 

Where  one  of  several  defendants  is  in  default  of  appearance,  the  plaintiff 
must  file  statement  of  claim  in  default  against  him,  or  enter  judgment  agaiush 
him  under  0.  XIII.  if  applicable,  even  though  the  order  for  directions  directs 
trial  without  pleadings  against  the  appearing  defendants:  Me  Norman,  W.  N. 
(1900)  159. 

After  a.  summons  for  directions  has  been  issued,  all  subsequent  interlocutory 
applications  must  be  made  by  either  party,  not  by  way  of  summons,  but  by  a 
notice  for  further  directions:  0.  XXX.  6.  Such  notice  is  issued  at  the  Chambers 
of  the  Judge  to  whom  the  action  is  attached  in  the  same  way  as  summonses 
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applicant  should  specificallft/  state  in  the  summons  what  he  appli 
for,  and  should  strike  out  what  he  does  not  apply  for.'] 

Pleadings  

Particulars   

Admissions  

Discovery  

Interrogatories 

Inspection  of  documents 

Inspection  of  real  or  personal  property 

Commissions  

Examination  of  witnesses  

Place  of  trial  

Mode  of  trial  

Any  other  interlocutory  matter  or  thing  


(Same  as  Form  44.) 


Formal  parts:  see  Form  39. 
on  the  part  of  the  defendant  [or,  of  the  defendant  C .  D . J,  that  the 
plaintiff  having  failed  to  issue  a  summons  for  directions,  this 

are  issued.  No  fee,  however,  is  payable.  It  must  be  slerved  two  dear  daysi 
before  the  return  day.  AU  rules  giving  power  to  apply  by  separate  summons 
for  interlocutory  purposes  are  in  fact  overruled  by  O.  XXX.  so  far  as  the  pit. 
is  concerned;  the  dft.,  however,  retains  any  rights  he  had  in  this  respect 
prior  to  the  introduction  of  this  order.  Care  must  be  taken  to  comply  with 
the  provisions  of  the  rule,  for,  if  a  summons  be  issued  where  a  notice  (would 
have  served  the  purpose,  the  party  issuing  the  summons  will  be  saddled  with 
the  extra  costs.  The  practitioner  must  always  bear  in  mind  that,  after  a 
summons  for  directions  has  once  been  issued,  a  notice  and  not  a  summons 
should  be  issued  for  all  subsequent  interlocutory  applications  up  to  trial,  after 
which  0.  XXX.  ceases  to  have  any  effect. 

Under  a  summons  for  directions  (or  on  notice  issued  thereunder)  orders  may 
be  made  to  stay  or  dismiss  the  action.  The  Judges  of  the  Chancery  Division 
have  on  many  occasions  decided  that,  under  a  summons  for  directions,  orders 
may  be  made  under  the  provisions  of  O.  XV.  See,  for  instance,  as  to  an  order 
for  foreclosure,  Horton  v.  Bosson,  80  L.  T.  43S.  Where  an  order  has  been 
made  in  Court,  as,  e.g.,  for  appointment  of  a  receiver,  directions  under  such 
order  should  be  given  upon  a  summons  to  proceed,  and  not  on  summons  for 
directions.  For  forms  of  order  under  O.  XXX.,  see  E.  S.  C.  1883,  App.  K., 
Nos.  4B.,  4D.  As  to  the  practice  under  0.  XXX.,  see  Stringer's  "Practice  on 
Summons  for  Directions";  End.  Laws  Engl.  tit.  "Summons  for  Directions"; 
•Notes  in  Ann.  Pr.  to  0.  XXX. 

(J)  See  Form  44,  and  note  (m)  thereto.    See  also  preceding  note  (o). 


448. 
Notice  for 
further 
directions  (b). 
[Dan.  Pr. 
311.] 

449. 

Summons  by 
defendant  to 
dismiss  action, 
plaintiff  hav- 
ing made 
default  in 
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issuing  a  action  may  stand  dismissed  for  want  of  prosecution  (if  all  defen- 
™Uomtc).  dants  do  not  apply  against  the  applicant),  with  costs,  to  be  taxed 
312' l'  ^^'        ™*^  P^^*^  ^y  *'^^  plaintiff  to  the  applicant. 


450. 

Summons,  or 
notice  for 
statement  of 
uames  of 
persons  who 
were  partners 
in  defendants' 
firm  when 
cause  of  action 
accrued  (d) . 
[Dan.  Pr. 
313.] 


451. 

Summons  or 
notice  that 
action  may 
proceed  in 
District 
Registry  («). 


Section  II.— Other  Proceedings  on  the  part  of  the 
Plaintiff. 

[Dan.  Pr.,  pp.  313—318.] 

(1.)  Plaintiff's  application  for  a  statement  of  Names  of 
Co-partners  in  Defendant's  Finn. 

(Same  as  Form  61.) 


(2.)  Plaintiff's  application  that  the  Action  may  he  retained  in 
a  District  Registry. 

Formal  parts:  see  Porm^  39  or  44. 
on  the  part  of  the  plaintiff  [or.  Take  notice  that  the  plaintiff 
intends  to  apply,  &c.],  that  notwithstanding  the  defendant  C.  D. 
has  entered  an  appearance  in  London  [or,  has  served  a  notice  of 
his  desire  that  this  action  should  be  removed  to  London],  this 
action  may  be  ordered  to  proceed  in  the  District  Registry  at . 


(c)  See  0.  XXX.  8,  and  note  (a),  p.  196.  If  the  dft.  omits  to  issue  a  sum- 
mons to  dismiss,  he  cannot  afterwards  rely  on  the  irregularity  of  the  pit.  in 
not  issuing  a  summons  for  directions  before  delivering  statement  of  claim: 
Kemp  V.  Colman,  80  L.  T.  54. 

(ji)  See  0.  XLVIIIa.  1. 

(e)  Retaining  Action  in  the  District  Registry. — Notwithstanding  appear- 
ance in  London  (0.  XII.  7),  or  removal  to  London  (0.  XXXV.  13,  14),  the  Ct. 
or  a  Judge,  if  satisfied  that  tlie  dft.  appearing,  or  giving  notice  of  removal,  is 
a  merely  formal  dft.,  or  has  no  substantial  cause  to  interfere  in  the  conduct  of 
the  action,  or  that  there  is  other  good  cause  for  proceeding  in  the  Distriofc 
Registry,  may  order  the  action  to  proceed  there:  0.  XII.  7;  0.  XXXV.  14;  • 
see  Smith  v.  Bell,  W.  N.  (1883)  196. 
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(3.)  Plaintiff's  application  to  sign  Judgment  notmthstanAing 
Appearance,  lahere  Writ  indorsed  under  Order  HI., 
rule  6(f). 

Application  for  Filial  jMlgment  under  0.  XII'. — Stiminari/  of  its  Provisions. 
\_Dan.  Pr.,  pp.  313— 318. J 

Application  for  order. — Where  the  defendant  appears  to  ii  writ       Oedee. 

specially  indorsed  under  0.  III.  6,  the  plaintiff  may,  on  affidavit,  ■ 

made  by  himself  or  by  any  other  person  who  can  swear  positively 
to  the  facts,  verifying  the  cause  of  action  and  the  amount  claimed  . 
(if  any),  and  stating  that  in  the  belief  of  the  deponent  there  is 
no  defence  to  the  action,  apply  to  a  Judge  for  liberty  to  enter 
final  judgment  for  the  amount  so  indorsed,  together  with  interest 
(if  any),  or  for  the  recovery  of  the  land  claimed  (with  or  without 
mesne  profits)  and  costs.  The  Judge  may  thereupon,  unless  the 
defendant  by  afiidavit,  bjr  his  own  vird  voce  evidence,  or  other- 
wise, satisfies  him  that  he  has  a,  good  defence  on  the  merits,  or 
discloses  such  facts  as  may  be  deemed  sufiicient  to  entitle  him 
to  defend,  make  an  order  empowering  the  plaintiff  to  enter 
judgment   accordingly    XIV.  1  (rt). 

If  on  the  hearing  of  the  application  it  appears  that  any  claim 
which  could  not  have  been  specially  indorsed  under  0.  III.  6  has 
been  included  in  the  indorsement  on  the  writ,  the  Judge  may 
amend  by  striking  out  such  claim,  or  may  deal  with  the  claim 
specially  indorsed,  and  allow  the  action  to  proceed  as  to  the 
residue ,,       1  (J). 

Application:  leheii  and  how  mrule. — By  summons  returnable 
not  less  than  four  clear  days  after  service,  accompanied  by  a  copy 
of  the  affidavit  and  any  exhibits  referred  to  therein „       2. 

Proceedings  on  the  application. — Defendant  may  show  cause 
against  the  application  by  affidavit,  or  (except  in  action  for  the 
recovery  of  land)  by  offering  to  bring  into  Court  the  sum  in- 
dorsed on  the  writ,  or  the  Judge  may  allow  the  defendant  to  be 
examined  upon  oath  „       3  (o). 

The  affidavit  must  state  whether  the  defence  goes  to  the  whole, 
or  to  part  only,  and  (if  so)  to  what  part  of  the  claim  „       3  (5). 

The  Judge  may  order  the  defendant,  or,  in  the  case  of  a  cor- 
poration, any  officer  thereof,  to  attend  and  be  examined  upon 
oath  or  to  produce  documents  „      3(c). 

Judgment  for  part. — If  defence  set  up  applies  only  to  part  of 
the  claim,  or  any  part  of  such  claim  is  admitted,  the  plaintiff 
may  have  judgment  for  the  part  not  defended  or  admitted,  the 
defendant  being  allowed  to  defend  for  the  residue  „      4. 

Separate  judgment. — Where  one  defendant  has  a  defence,  and 
another  defendant  has  none,  the  former  may  be  permitted  to 
defend:  the  plaintiff  being  at  liberty  to  sign  judgment  and  issue 
-execution   against  the  other  „      5. 

Terms  of  leave  to  defetid. — Leave  to  defend  may  be  given  un- 
conditionally, or  subject  to  such  terms  as  to  giving  security,  or 
time,  or  mode  of  trial,  or  otbierwise,  as  the  Judge  may  think  fit      „,      6. 

Sinninarij  disposal  of  action. — With  consent  of  all  parties,  the 
action  may  be  finally  disposed  of  without  appeal  in  a  summary 
wav ,,,      7. 


(/)  For  cases  in  which  the  writ  can  be  specially  indorsed  under  0.  III.  G, 
see  Forms  322—336,  and  notes  thereto;  Dan.  Pr.  259,  260;  Chitty's  Arch. 
269 — 277;  and  see  notes  to  0.  III.  6  in  Ann.  Pr.  As  to  amendment  of 
the  indorsement,  see  0.  XIV.  1  (S),  the  effect  of  which  is  to  partially  overrulo 
Paxton  V.  Baird,  (1893)  1  Q.  B.  139;  Gurneij  y.' Small,  (1891)  2  Q.  B.  584; 
and  .see  Roberts  v.  Plant,  (1895)  1  Q.  B.  597;  and  0.  XXVIII.  2. 
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Mreationa  as  to  trial,  §e. — Where  leave  is  given  to  defend,  the       Ordee. 

Judge  may  give  all  sudh  directions  as  to.  further  conduct  of  the  

action  as  on  a  summons  for  directions  under  O.  XXX. ;  and  may 

order  the  action  to  be  forthwith  set  down  for  trial XIV.  8  (n). 

A  special  list  is  to  be  kept  for  the  trial  of  causes  in  which  leave 
to  defend  has  been  given,  and  in  which  the  Judge  is  of  opinion 
that  a  prolonged  trial  will  not  be  requisite;  and  the  Judge  may 
order  the  action  to  be  put  into  such  list „      8  (b). 

Costs. — ^The  costs  of  and  incident  to  all  applications  under 
the  order  are  to  be  dealt  with  by  the  Judge,  or  referred  to  the 
Judge  at  the  trial.  If  no  trial  takes  place,  or  no  order  as  to  costs 
is  made,  the  costs  are  to  be  costs  in  the  cause  „      9  (a). 

If  plaintiff  applies  under  the  order  where  the  ease  is  not  within 
it,  or  where  plaintiff  knew  that  defendant  relied  on  a  contention 
which  would  entitle  him  to  unconditional  leave  to  defend,  the 
Application  will  be  dismissed,  with  costs  to  be  paid  forthwith 
by  plaintiff  „       9  (J). 

Relief  from  forfeiture. — A  tenant  has  the  same  right  to  relief 
after  a  judgment  under  0.  XIV.  for  recovery  of  land  on  the 
ground  of  forfeiture  for  non-payment  of  rent  as  if  the  judgment 
had   been   given   after  trial   „      10. 


452. 

Summons  for 
liberty  to  sign 
final  judg- 
ment, not- 
withstanding 
'  appearance 

(?)■ 

[Dan.  Pr. 
313.] 


Formal  parts:  see  Form  39    {inserting  after  the  title  upon 
reading  the  affidavit  of  [the  plaintiff — or  as  may  &e]), 
on  the  part  of  the  plaintiff,  that  he  maj  be  at  liberty,  notwith- 
standitig  that  the  defendant  has  appeared,  to  sign  final  judgment 

in  this  action  against  the  defendant  for  the  sum  of  £ ,  being 

the  amount  indorsed  on  the  writ, 

If  interest  is  claimed,  add :  together  with  interest, 

Or,  if  writ  is  indorsed  for  recovery  of  land :  for  possession  of 

the  land  in  the  indorsement  of  the  writ  described  as  {describe 

the  property  as  in  the  indorsenAent),  together  with  £ for 

rent  or  mesne  profits; 
and  for  the  costs  of  this  action:  to  be  taxed. 


(g)  See  0.  XIV.  2;  and  headnote,  p.  199.  The  summons  must  be  made 
returnable  not  less  than  four  clear  days  after  service.  No  summons  for 
directions  under  0.  XXX.  need  be  taken  out:  O.  XXX.  1  (4).  If  leave  to  defend 
is  given  the  Judge  may  give  all  necessary  directions,  as  on  such  a  summons: 
0.  XIV.  8  (a).  If,  however,  the  summons  be  dismissed,  the  pit.  must,  before 
taking  any  further  step  in  the  action,  issue  a  summons  for  directions.  The 
dismissal  of  the  summons  will  be  no  bar  to  a  fresh  application  upon  fresh 
materials:  Wagstaf  v.  Jaoobowitz,  W.  N.  (1884)  17;  Dombey  v.  Play  fair, 
(1897)  1  Q.  B.  368.  For  forms  of  order  for  judgment,  see  R.  S.  C.  App.  K. 
No.  6;  Seton,  167,  No.  8.  For  forms  of  orders  giving  liberty  to  defend,  either 
unconditionally  or  on  terms,  see  R.  S.  C.  App.  K.  Nos.  7,  7a,  8,  9,  9a.  The 
practice  under  0.  XIV.  will  be  found  fully  stated  in  the  notes  under  r.  1  in 
Ann.  Pr.  A  fee  of  5s.  is  payable  on  the  order,  by  a  stamp  impressed  thereon: 
Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  66;  Ord.  as  to  Stamps,  &c  Julv 
1884,  Sched.  "" 
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453. 

Formal  parts :  see  Form  8 .  Affidavit  in 

1.  The  defendant  C.  D.  is  justly  and  truly  indebted  to  me  \or,  [Dan.  Pr. 

to  A.  B.  the  plaintiff]  in  the  sum  of  £ ,  for  {State  considem-  ^^^-^ 

and  was  so  indebted  at  the  commencement  of  this  action. 


The  particulars  of  the  said  claim  appear  by  the  indorsement  on 
the  writ  of  summons  in  this  action. 

2.  I  verily  believe  that  there  is  no  defence  to  this  action. 

3.  (//  the  affidavit  is  made  by  a  person  other  than  the  plaintiff : 
I  am  duly  authorized  by  the  plaintiff  to  make  this  affidavit,  and 
it  is  within  my  own  knowledge  that  the  said  debt  was  incurred 
and  is  still  due  and  owing  (i) . 


454. 

Formal  parts:  see  Form  8.  AffidaTitin 

1 .  I  am  advised  and  believe  that  I  have  a  good  defence  to  the  [Dan.  Pr. 
whole  of  the  plaintiff's  claim  in  this  action  upon  the  merits.  ^    'J 

Or,  I  am  advised  and  believe  that  as  to  £ ,  being  part  of 

the  plaintiff's  claim  in  this  action,  I  have  a  good  defence  to 
this  action  upon  the  merits. 
2.*  (Here  state  the  facts  on  which  the  defendant  relies' as  afford- 
ing a  defence  to  the  plaintiff's  clai/m,  or  to  part  thereof,  or  as  the 
ease  may  he.) 


(A)  See  0.  XIV.  1  (a);  May  v.  Chidley,  (1894)  1  Q.  B.  451.  For  another 
form  of  this  affidavit,  see  Chitty's  Forms,  102 — 106.  This  affidavit  must  bo 
made  by  the  pit.  or  by  some  person  who  can  svrear  positively  to  the  faots. 
For  contents  of  the  affidavit,  see  headnote,  p.  199.  Any  documents  evi- 
dencing the  plt.'a  case  ought  to  be  exhibited  in  the  first  instance,  as  leave  to 
reply  may  be  refused. 

(i)  Chirgwin  v.  Russell,  (1910)  1  K.  B.  41,  C.  A. 

(Je)  As  to  the  contents  of  this  affidavit,  see  O.  XIV.  1  (a),  3  (o),  (6),  and 
headnote,  p.  199;  Runnacles  v.  Mesquita,  1  Q.  B.  D.  416.  The  affidavit 
should,  where  possible,  be  made  by  the  dft.  himself:  Shelford  v.  Louth  Ry. 
Co.,  4  Ex.  D.  317.  The  affidavit  must  state  whether  the  defence  alleged  goes 
to  the  whole  or 'to  part  only,  and  (if  so)  to  what  part  of  the  plt.'a  claim: 
Wallingford  v.  Mutual  Society,  5  App.  Oas.  p.  704.  The  Ct.  or  Judge  has  a 
discretion  to  allow  the  pit.  to  reply  to  the  dft.'s  affidavit:  Davis  v.  Spenae, 
1  C.  P.  D.  719;  Gfirvin  v.  &repe,  13  Ch.  D.  174;  and  see  Chitty's  Forms,  107, 
note.  The  power  given  by  0.  XIV.  1  (a),  3  (o),  of  ordering  the  Idft. 
to  attend  and  be  examined  (see  headnote,  p.  199),  ought  to  be  exercised  only 
in  exceptional  cases:  Millard  v.  Baddeley  and  others,  W.  N.  (1884)  96.  As  to 
dft.  being  let  in  to  defend  upon  offering  to  bring  money  into  Ct.,  see  O.  XIV. 
3  (o).  There  is  a  discretion  in  the  Judge:  Crump  v.  Cavendish,  5  Ex.  D.  211; 
Rotheram  v.  Priest,  28  W.  E.  277.  There  is  no  jurisdiction  to  order  money 
paid  into  Ct.  as  a  condition  of  defending  the  whole  claim  to  be  paid  out  to 
pit..  Maple  v.  Shrewsbury,  19  Q.  B.  D.  463,  unless,  under  O.  XXII.  7,  after 
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455. 

Final  Judg- 
ment, where 
order  made 
under  R.S.C., 
O.XlV.(l}. 
[Dan.  Pr. 
316.] 


(Title  and  reference  to  the  record.) 

—  day  of ,  19—  (date  of  entering  judginent). 

The  defendants  having  appeared  to  the  writ  of  summons  herein, 

and  the  plaintiff  having,  by  the order  dated  the day  of 

,  19 — ,  obtained  leave  to  sign  judgment  under  the  Eules  of 

the  Supreme  Court,  Order  XIV.,  rule  1,  for  (Here  recite  the 
order;  as: 

the  sum  of  £ ,  the  amount  indorsed  on  the  writ"  of  sum- 
mons, together  with  interest  and  costs:  Or, 

for  the  sum  of  £^ — ,  being  part  of  the  plaintiff's  claim  in 
this  action:  Or, 

against  the  said  defendant  C.  D.  for  the  sum  of  £ ,  being 


:  Or, 

for  the  recovery  of  the  land  in  the  indorsement  on  the  writ  of 

summons  described  as ): 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  said 
defendants  [or,  against  the  said  defendant  C.  D.]  the  sum  of 

£ [or,  possession  of  the  land  in  the  indorsement  on  the  writ 

described  as ],  and  costs  to  be  taxed. 


leave  to  defend,  it  is  paid  into  Ct.  in  satiafaotion:  Lomer  v.  Waters,  (1898)' 
2  Q.  B.  326.  A  dft.  who  has  paid  money  into  Ct.  as  a  condition  of  bedn^. 
let  in  to  defend,  and  succeeds  in  the  action,  is  entitled  to  immediate  repay- 
ment, notwithstanding  an  appeal  against  the  judgment:  Yorkshire  Bankings 
Co.  V.  Beatson,  4  C.  P.  D.  213.  For  form  of  order  giving  leave  to  defend 
unconditionally,  see  K.  S.  C.  App.  K.  No.  7;  Chitty's  Forms,  110;  and  Egerton 
V.  Anderson,  W.  N.  (1884)  95.  For  form  of  order  giving  leave  to  defend  on 
bringing  money  into  Ct.,  see  R.  S.  0.  App.  K.  No.  8;  Chitty's  Forms,  111.  For 
form  of  order  for  judgment  as  to  part,  and  leave  to  defend  as  to  residue,  se& 
R.  S.  C.  App.  K.  No.  9;  Chitty's  Forms,  112.  For  form  of  bond  to  secure 
payment  when  security  ordered,  see  Chitty's  Forms,  117,  118. 

(0  See  0.  XIV.  1  (a);  App.  F.,  No.  5;  Seton,  167,  No.  8.  For  forms  of 
judgment  against  a  married  woman  alone,  or  with  others,  for  antenuptial  debts,, 
or  against  a  widow  on  contract  during  coverture,  see  App.  F.,  Nos.  1e  to  iJ. 
As  to  entering  the  judgment,  see  Form  430,  note  (Jc).  The  order  giving  leave 
to  enter  the  judgment  must  be  produced  to  the  officer,  together  with  the 
original  writ  of  summons.  A  fee  of  10s.  is  payable  on  entering  the  judgment: 
by  a  stamp  impressed  thereon:  see  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  58; 
Ord.  as  to  Stamps,  &o.  July,  1884,  Sched.  An  order  to  sign  judgment  unless 
a  sum  is  paid  by  the  dft.  before  a  certain  day,  need  not  be  served  on,  the 
dft.  before  judgment  is  signed  upon  it:  Hopton  v.  Robertson,  W.  N.  (1884), 
77;  23  Q.  B.  D.  126,  n. 
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(4.)  Plaintiff's  application  for  order  for  an  Account,  where  Writ 
of  Summons  indorsed  under  R.  S.  C,  Order  III.,  rule  8  (w). 


456. 


(Same  as  Forms  441,  442.)  Summons  or 

notice  for 
order  for  an 
account, 
where  writ  in- 
doraed  under 
O.  III.  8(«). 
[Dan.  Pr.  304, 
317.] 

(5.)  Plaintiff's  proceedings  where  the  Defendant  has  paid  money 

into  Court. 

Payment  into  Court  before  Defence. — Summary  of  Material  Provisions  of 

R.  S.  C.  1883. 

• 

Payment  in  and  notice  thereof. — In  action  for  debt  or  damages       Obdeb. 

defendant  may  before  or  at  the  time  of  delivering  his  defence, 

or  at  any  later  time  by  leave  of  the  Court  or  a  Judge,  pay  into 
Court  a  sum  of  money  by  way  of  satisfaction,  which  shall  be 
taken  to  admit  the  claim  or  cause  of  action  in  respect  of  which 
the  payment  is  made XXII.  1. 

Notice  of  such  payment  before  defeonoe  is  to  be  given  in  the  pre- 
scribed form  (App.  B.,  No.  3)  „      4. 

Payment  out. — ^When  payment  into  Court  is  made  before  de- 
livery of  defence,  the  money  paid  in  will  be  paid  out  to  the  plain- 
tiff on  his  request,  or  to  Ms  solicitor  on  his  written  authority. . .         »      5  (a) . 

Acceptance  of.  payment  in  satisfaction. — Plaintiff  may,  witbin 
four  days  after  receipt  of  the  notice  of  payment,  give  notice,  in. 
the  prescribed  form  (App.  B.,  No.  4),  aocoepting  the  payment 
in  satisfaction  of  his  claim.  If  the  entire  cause  of  action  is  satis- 
fied, he  may,  after  four  days  from  service  of  such  notice,  tax  his 
costs,  and  in  case  of  non-payment  within  forty-eight  hours  after 
taxation,  sign  judgment  for  the  taxed  costs  „      7. 

Funds  in  Court  in  all  the  Divisions  are  now  regulated  by  the  Supreme  Court 
Funds  Rules,  1905.    For  form  of  request  for  lodgment  in  Court,  see  Form  468. 


457. 
In  the  High  Court  of  Justice,  Request  for 

Chancery  Division.  T^^IT 

(Short  title  and  reference  to  the  record.)  money  lodged 

Ledger  credit.     {If  same  as  title  of  cause  state  "As  above.")       tion(o). 
To  the  Assistant  Paymaster-General,  [^*°-  ^'• 

Royal  Courts  of  Justice,  W.C. 

I  hereby  request  that  payment  of  the  sum  of  £ paid  into 

Court  in  the  above  action  may  be  made  to 

(m)  This  application  may  be  made  as  well  where  the  dft.  has  appeared  as 
where  he  has  made  default  in  appearance:  see  0.  XV. 

(«)  See  0.  XV.  2. 

(o)  Payment  out  of  money  paid  in,  in  satisfaction. — When  money  haa  been 
lodged  in  action  for  debt  and  damages  under  0.  XXII.,  payment  of  the  money 
will  be  made  to  the  person  in  satisfaction  of  whose  claim  it  has  been  lodged, 
or  to  the  person  otherwise  entitled  thereto,  or,  on  the  written  authority  of 
either  such  person  respectively,  to  his  solicitor:   unless  an  order  restraining 
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458. 

Notice  accept- 
ing sum  paid 
into  Court  by 
defendant  {p). 
[Dan.  Pr. 
318.] 


//  request  is  signed  hy  the  plaintiff's  solicitor  {or  other  person 

on  his behalf)  say :  "  the  said  plaintiff "  {Naming  him). 

But  if  signed  hy  the  plaintiff,  say :  "me  the  said  plaintiff" 
{Naming  him);  or,  "X.  Y.  the  solicitor  to  m©  the  said 
plaintiff"  {Naming  the  plaintiff). 

{Signature) . 

{Address) . 

{Bate) ,  19—. 


Formal  parts :  see  Form  31 . 

Take  notice  that  the  plaintiff  accepts  the  sum  of  £ ,  paid 

by  you  \pr,  by  the  defendant  A.  B.,  or  as  may  &e]  into  Court,  in 
satisfaction  of  the  claim  in  respect  of  which  it  is  paid  in  [or,  in 
satisfaction  of  his  entire  cause  of  action]. 


459. 

Judgment  for 
costs,  ■where 
the  amount 
paid  in  is 
accepted  in 
satisfaction  of 
the  entire 
cause  of 
action  {q). 
[Dan.  Pr. 
318.] 


day  of 


{Title  and  reference  to  the  record.) 
,  19-. 


The  defendant  having  paid  into  Court  in  this  action  the  sum  of 
£- — ,  in  satisfaction  of  the  plaintiff's  claim,  and  the  plaintiff 
having  by  his  notice,  dated  the day  of ,  19 — ,  accepted 

such  payment  has  been  lodged  at  the  Pay  Office  prior  to  the  issue  of  the  Pay- 
master's direction  for  payment:  S.  C.  Funds  Rules,  1905,  c.  44  (A).  For 
form  of  request  in  the  text,  see  Ibid.,  App.  No.  14  (A).  If  payment  is  to 
be  made  to  the  plt.'s  solicitor,  the  pit.  must  himself  sign  the  request;  but  if 
payment  is  to  be  made  to  the  pit.  in  person,  the  request  may  be  signed  either 
by  the  pit.  or  by  his  solicitor.  In  the  case  of  a  firm,  one  partner  may  sign 
his  own  name  "for  self  and  partners  "  trading  as,  &c.  A  fee  of  Is.  is  payable 
on  tills  request:  by  a  stamp  impressed  thereon:  Ord.  aa  to  S.  C.  Fees,  1884, 
Sehed.  No.  106;  Ord.  as  to  Stamps,  &c.  July,  1884,  Sched.;  Pay  Office  Regu- 
lations, Oct.  1905. 

(j))  See  0.  XXII.  7;  App.  B.,  Part  II.,  No;  4. 

(g)  See  0.  XXII.  7;  App.  F.,  No.  16.  On  entering  judgment  the  dft.'s 
notice  of  payment  in,  a  duplicate  of  the  plt.'s  notice  of  acceptance,  and  the 
Taxing  Master's  certificate,  must  be  produced  to  the  officer.  As  to  the  fee 
payable  on  the  judgment,  see  note  Q)  to  Form  455.  The  order  only  applies  to 
actions  for  recovery  of  debt  or  damages.  In  other  cases  the  Ct.  has  a  dis- 
cretion as  to  costs:  Nichols  v.  Evens,  22  0.  D.  611.  In  Moon  v.  Dickinson, 
38  W.  R.  278,  it  was  held  that  where  the  pit.  iioeepted  the  money  paid  in  in 
satisfaction  of  a  claim  for  damages,  the  entire  cause  of  action  not  being 
thereby  satisfied,  he  was  not  entitled  to  tax  his  costs  under  this  order.  And 
see  M'llwraith  v.  Green,  14  Q.  B.  D.  766,  where  pit.,  having  accepted  the 
money  paid  in  in  respect  of  one  breach  in  satisfaction  of  the  whole  cause  of 
action,  was  held  entitled  to  his  costs  under  this  order.  Where  money  is  paid 
in  with  a,  defence  setting  up  tender,  the  pit.  cannot  tax  under  the  order:  see 
Griffiths  V.  Ystradyfodwg  School  Bd.,  24  Q.  B.  D.  307,  for  in  such  case  the 
costs  belong  to  the  dft. 
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that  sum,  in  satlisfaotion  of  his  entire  cause  of  action,  and  the 
plaintiff's  costs  herein  having  heen  taxed,  and  the  defendant  not 
having  paid  the  same  within  forty-eight  hours  after  the  said 
taxation:  It  is  this  day  adjudged  that  the  plaintiff  recover  against 
the  defendant  costs  to  be  taxed. 

The  above  costs  have  been    taxed  and  allowed  at  £ ,  as 

appears  by  a  Taxing  Officer's  certificate,  dated  the day  of 

— .  19-. 


Sectiok  III. — Pboceedings  on  the  part  of  the  Defendant. 

[San.  Pr.,  pp.  318—320.] 

(1.)  Obtaining  disclosure  from  the  Plaintiff  and  his  Solicitor. 


460. 


Formal  parts :  see  Porm  31.  Demand 

whether  writ 
Take  notice  that  you  are  hereby  required  by  me  [or,  on  behalf  issued  by  or 

of]  the  defendant  C .  D .  to  declare  forthwith  in  writing,  pursuant  ^L  or  privity 

to  the  Rules  of  the  Supreme  Court,  Order  VII.,  rule  1,  whether  of  solicitor 

the  writ  of  summons  issued  in  this  action  out  of  the  Central  Office  jg  indorsed 

of  the  Supreme  Court  of  Judicature  on  the day  of ,  19 — ,  r5)^^^°'pj!^' 

and  served  on  me  [or,  on  the  above-named  defendant  C.  D.],  on  3i8.] 

the day  of ,  19 — ,  and  whereon  is  indorsed  a  statement 

that  the  same  was  issued  by  you,  has  been  issued  by  you  or  with 

your  authority  or  privity. 

(To  be  signed  by  defendant  in  person,  or  by  his  solicitor,  and, 

adding  the  address  of  the  person  signing  the  same.) 


461. 

Formal  parts :  see  Form  31 .  Declaration 

•        »  •       1  •  •  •         1    ^°  reply 

Take  notice  that  the  writ  of  summons  in  this  action  mentioned  thereto. 

or  referred  to  in  your  notice  dated  the  day  of  ,  19—,  ^^g*'.-  ^'"• 

was  ]or,  was  not]  issued  by  me  [or,\  with  Iny  authority  or  privity]. 


(r)  Disclosure  by  Solicitor  of  Pit. — ^The  solicitor  whose  name  is  indorsed  on 
the  writ  must,  on  demand  in  writing  made  by  or  on  behalf  of  any  dft.  who 
has  been  served  therewith  or  has  appeared  thereto,  declare  forthwith  in  writing- 
if  such  writ  was  issued  by  him  or  with  his  authority  or  privity;  and  if  tho 
solicitor  declares  that  the  writ  was  not  so  issued,  all  proceedings  upon  the 
same  will  be  ptayed,  and  no  further  proceedings  taken  thereupon  without  special 
leave:  0.  VII.  1;  see  Seton,  131;  and  Chitty's  Forms,  41. 
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462. 

Summons  or 
notice  to  stay 
j)rooeedings 
until  reply. 
[Dan.  Pr. 
318.] 


Formal  parts:  see  Form'  39  or  44. 
on  the  part  of  the  defendant  [or,  of  the  defendant  0.  D.],  [or, 
Take  notice  that  the  defendant  [or,  the  defendant  C.  D.J  intends 
to  apply,  <&c.\  that  all  proceedings  upon  the  writ  of  summons  in 
this  action  may  be  stayed, 

If  there  are  other  defendants  than  the  applicant,  add:  as 

against  the  applicant, 
until  E.  F.,  whose  name  is  indorsed  on  the  said  writ  of  summons 
as  that  of  the  solicitor  issuing  the  same,  shall  have  declared  to  the 
said  defendant  whether  the  said  writ  of  summons  was  so  issued  by 
him  or  with  his  authority  or  privity;  and  that  the  plaintiff  A.  B. 
may  be  ordered  to  pay  to  the  applicant  the  costs  of  this  application. 


463. 

Affidavit  iu 
support. 
[Dan.  Pr. 

318.] 


Formal  parts :  see  Form  8 . 

1 .  On  the  ■ day  of ,  19 — ,  I  [or,  the  above-named  defen- 
dant C.  D.J  was  served  with  the  document  now  produced  and 
shown  to  me,  and  marked  A  (s),  and  which  purports  to  be  a  copy 
of  a  writ  of  summons  and  of  the  indorsements  thereon  issued  out 
of  the  Central  Office  of  the  Supreme  Court  of  Judicature  on  the 
day  of ,  19 — . 

2.  On  the day  of ,  19—,  I  served  Mr.  E.  F.,  whose 

name  is  indorsed  on  the  said  document  as  that  of  the  solicitor 
issuing  the  said  writ  of  summons,  with  a  demand  in  writing  by 
[or,  on  behalf  of]  the  defendant  0.  D.,  requiring  the  said  Mr.  E.  F. 
to  declare  forthwith  whether  such  writ  was  issued  by  him  or  with 
his  authority  or  privity,  by  delivering  the  said  demand  to  the  said 
Mr.  E.  F.  personally  [or,  by  leaving  the  said  demand  with  a  clerk 

or  servant  of  the  said  Mr.  E.  F.  at ,  the  address  for  service 

indorsed  on  the  said  writ] . 

3.  The  said  Mr.  E.  F.  has  not  declared  whether  the  said  writ 
was  or  was  not  issued  by  him  or  with  his  authority  or  privity. 

4.  (Show  means  of  Imoidedge.) 


464. 

Application 
■for  names  and 
places  of  resi- 
dence of 
persons  suing 
as  co-partners 
in  the  name  of 
their  firm  {t). 
[Dan.  Pr. 
319.] 


(Same  as  Form  52.) 


(«)  For  form  of  memorandum  of  exhibit,  see  Form  27. 
(<)  See  0.  XLVIIlA.  2. 
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465. 

{Same  as  Form  51.)  SummoDs  or 

notice  for 
statement  of 

co-partners  in 

plaintiffs'  firm 
at  time  of 
aooruing  of 
cause  of 

(2.)  Removal  of  the  Action  from  a  District  Beqistry  to  London,  action («<). 

[Dan.  Pr.  77,  , 

Removal  of  Action  from  District  Registry. — Summary  of  Material  Provisions  °'-^-i 

of  R.  S.  G.  1883. 

Where  Defendant  entitled  to   remove  as  of  right,  subject  toi       Oedee. 

o.  xxxr.  14.—  

A.  Where  writ  specially  indorsed,  and  no  notice  given  by  plaiiL-> 
tiff,  within  four  days  after  appearance,  of  intention  to  apply  for 

Bnal  judgment  under  O.  XIV XXXV.  13. 

B.  Where  writ  specially  indorsed,  and  plaintiff  has  applied  for 
final  judgment  under  O.  XIV.,  and  defendant  has  obtained  leave 

to  defend  „         „ 

0.  Where  writ  is  not  specially  indorsed  „         „ 

Mode  of  removal. — Notice  of  removal  must  be  served  upon  the 
other  parties  to  the  action,  and  delivered  to  the  District  Registrar  „       14. 

The  notice  must  be  accompanied  by  a  certificate  signed  by 
defendant  or  his  solicitor,  that  defence  not  delivered,  and  time 
for  delivery  not  expired  „.      15. 

Removal  in  other  cases. — ^In  any  case  not  within  the  previous 
rules,  the  Court  or  a  Judge,  or  the  District  Registrar,  may  order 
removal „       16. 

Removal  from  London  to  District  Registry. — ^Any  party  may 
apply  to  remove  a  cause  or  matter  proceeding  in  London  to  the 
District   Registry   „       17. 

Address  for  service  in  London. — Where  action  removed  from 
District  Registry,  defendant  must  give  notice  to  plaintiff  of  an 
address  for  service  (see  Ord.  IV.  and  XII.  10,  11)  in  London „       18. 

Transmission  of  Documents. — When  defendant  appears  in  Lon-, 
<ion,or  proceedings  are  removed  to  London,  the  original  docimients 
filed  in  the  Registry  must  be  transmitted  to  the  Central  Office „       20. 


466. 
Formal  parts :  see  Form  31 .  Notice  to 

Take  notice  that  the  defendant  CD.  desires  this  action  to  be  remove  action 

irom  District 

removed  from  the  District  Registry  at to  the  London  OiBce  Registry  to 

of  the  High  Court  of  Justice.  Sn^Pr!"'' 

319.]' 


467 
{Short  title  and  reference  to  the  record.)  Certific  t 

•I  hereby  certify  that  the  defence  of  the  above-named  defendant  'liat  defence 

\or,  of  the  above-named  defendant  C.  D.;   or,  where  defen/dant  andthnrfnr' 

defends  in  person,  my  defence]  in  this  action  has  not  been  de-  delivery  not 

expired  (3/). 

(«)  See  O.  XLVIIlA.  1,  and  Form  51. 

(a;)  See  O.  XXXV.  13,  14;  and  headnote,  supra. 

(jf)  Ibid.,  15;  and  headnote,  supra. 
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livered,    and   that   the   time  for   delivering   the   same  has   not 
expired. 

Dated  the day  of ,  19—, 

D.  Z., 

Solicitor  for  the  above-named 
defendant  [or,  0.  D.,  the  above- 
named  defendant  in  person]. 


(3.)  Payment  of  Money  into  Court  in  Satisfaction  (z). 
Request  for  (Short  title  and  reference  to  the  record.) 

lodgment  in 

actionfor  Ledger  credit  to  j         ^^^  ^^  ^.^^^  ^^  cause,.state  "As  above." 

damages  (a).      whlch  lodged.  J 

[Dan.  Pr.  rpQ  the  Agent  of  the  Bank  of  England  (Law  Courts  Branch). 

Please  receive  £ ,  for  The  Account  of  the  Paymaster-General 

for  the  time  being  for  and  on  behalf  of  the  Supreme  Court  pi 
Judicature,  which  amount  is  paid  in  (Insert  one  of  the  following 
statements,  in  accordance  with  the  circumstances): — 

(a)  "  On  behalf  of  defendant  {State  name)  in  satisfaction  of 

claim  of  above-named  "  {State  name  of  party)  [or,  "  with 
defence  setting  up  tender"]. 

(b)  "On  behalf  of  defendant  {State  name)  against  claim  of 

above-named"  {State  name  of   party)  "with   defence 
denying  liability." 

(c)  "To  security  for  costs  account  on  behalf  of"  {State  name 

of  the  party  to  the   action,  and  whether  plaintiff  or 
defendant) . 

{Signature) . 

{Address) 

{Solicitor  for  the) . 

{Bate) ,  19—. 


(z)  See  0.  XXII.  1;  and  headnote,  p.  203. 

(«)  Provisions  [Of  Supreme  Court  Funds  Rules,  1905. — When  money  is  to 
be  lodged  (in  any  aotion  brought  to  recover  a  debt  or  damages)  under  the  pro- 
visions of  0.  XXII.  the  request  must  be  in  the  form  in  the  text  (App.  to 
Rules,  No.  10),  and  must  contain  a  statement  of  the  circumstances  under  which 
the  money  is  to  be  lodged,  in  the  terms  in  the  rule  mentioned.  A  fee  of  \s. 
is  payable  on  the  request,  by  a  stamp  impressed  thereon:  see  Ord.  as  to  S.  C. 
Fees,  1884,  Sohed.  No.  106;  Ord.  as  to  Stamps,  &c.  July,  1884,  Sohed. ;  Pa^ 
Office  Regulations,  Oct.  1905.  A  request  or  authority  for  the  issue  by  the 
Paymaster  of  a  direction  for  the  lodgment  of  funds  in  Ct.  may  be  sent  to  the 
Paymaster  by  post,  and,  if  so  desired  by  the  person  sending  the  same,  the 
Paymaster  wUl  send  such  directions  by  post  to  the  address  specified  by  such 
person:  see  Rule  35. 
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469. 

To  the  Agent  of  the  Bank  of  England  (Law  Courts  Branch).     ^'^Sfor 
Please  receive   the  above-stated  sum  and  place  it  to  the  lodgment  (6). 

^  [Dan.  ~ 


account  of  the  Paymaster-General  for  the  time  being  for  and  on  319.] 
behalf  of  the  Supreme  Court  of  Judicature. 
Supreme  Court  Pay  Office. 

{Signature) 


Pr. 


470. 

To  the  Assistant  Paymaster-General,  Eoyal  Courts  of  Justice,  ?o'^\''%' 
Bank  of  England  (Law  Courts  Branch), ,  19 — .       receipt  (c). 

The  above-stated  sum  has  been  this  day  received  ^^"^  ^''' 

For  the  Bank  of  England, 


{Signature) 


(Short  title  and  reference  to  the  record.) 
Take  notice  that  the  defendant  has  paid  into  Court  £- 


471. 
Notice  of  pay- 
and  ™«"t*"t° 


Court  (rf). 
says  that  that  sum  is  enough  to  satisfy  the  plaintiff's  claim  [or,  the  [Dan.  Pr. 

plaintiff's  claim  for  {Here  specify  the  claim  or  cause  of  action  in 

respect  of  which  the  payment  is  made)]. 

D.  Z., 

Defendant's  Solicitor. 

To  Mr.  X.  Y., 

The  Plaintiff's  Solicitor. 


(4.)  Claim,  by  Defendant  for  relief  over. 
(Same  as  Form  147.) 


(Same  as  Form  148.) 


(Same  as  Form  149.) 


(6)  See  S.  C.  Funds  Eules,  1905,  Eule  30,  App.  No.  10. 
(c)  S.  C.  Funds  Rules,  1905,  Rule  37. 
{d)  See  O.  XXII.  4;  App.  B.,  No.  3. 
(e)  See  O.  XVI.  48;  and  see  Chap.  IV.,  Sect.  III.,  p.  76. 
D.— F.  14 


472. 

Notice  for 
leave  to  issue 
and  serve  a 
third-party 
notice  («). 
[Dan.  Pr. 
^19.] 

473. 

Affidavit  in 
support. 
[Dan.  Pr. 

219.] 

474. 

Third-party 
notice. 
[Dan.  Pr. 
219.] 


CHAPTER  IX. 

THE  PLEADINGS  IN  AN  ACTION. 

[Ban.  Pr.,  pp.  321 — 471.] 


Pleadings  Generally . — Summary  of  Material  Provisions  of  S.  S.  C.  1883. 

Form  of  pleadings. — Every  pleading,  when  necessary,  is  to  be  Oedee. 

divided  into  paragraphs  numbered  consecutively:   dates,  sums  — 

and  numbers  being  expressed  in  figures  and  not  in  words.  Sig- 
nature of  counsel  is  not  necessary,  but  where  pleading  settled 
by  a  counsel  or  pleader  it  must  be  signed  by  him;  and  if  not 
so  settled,  by  the  solicitor!,  or  by  the  party  (if  he  sues  or  defends 
in  person)  XIX.  i. 

The  prescribed  forms  must  be  used  where  applicable,  or  forms 
of  a  li^e  character -(App.  C.  D.  E.) ,,     5. 

Printing  pleadings. — Every  pleading  exceeding  ten  folios  in 
length  must  be  printed ;  if  less  it  may  be  written  or  printed , ,     9. 

Pleadings  must  be  printed  in  the  prescribed  manner LXVI.  3,  7  {>«). 

Furnishing  copies. — ^The  party  printing  must  furnish  copies 
to  the  other  side  upon  payment  of  the  prescribed  charge  therefor         ,,     7  («). 

JDelivery  of  pleadings. — ^To.be  delivered  between  the  parties  XIX.  11. 

(1)  After  appearance.— By  service  on  the  solicitor  or  party 

in  person  ,,      10. 

(2)  In  default  of  appearance. — ^By  filing  with  the  proper  and 

officer LXVII.  4 

Marking  pleadings. — Every  pleading  must  be  marked  on  the 
face  with  (1)  the  date  of  its  delivery;  (2)  the  reference  to  tlie 
record;  (3)  the  Division  to  which  the  Judge  (if  any)  to  whom 
the  action  is  assigned  belongs;  (4)  the  title  of  the  action; 
(5)  the  description  of  the  pleading.  It  must  also  be  indorsed 
with  the  name  and  place  of  business  of  the  solicitor  and  agent, 

or  name  and  address  of  the  party  in  person XIX.  11. 

Time  for  delivery: — 

(a)  Statement  of  claim — subject  to  the  provisions  of  0. 
XIII.  12  as  to  filing  when  there  is  no  appearance, 
within  the  time  specified  by  the  order  to  be  made 
under  0.  XXX.  or  0.  XVIIIa.  3;  or,  if  no  time 
specified,  within  twenty-one  days  from  date  of  order 
made,  subject  to  extension  by  leave  of  Court  or  Judge  XX.  1  (J)  &  (c). 
(6)  Defence  to  specially  indorsed  writ — within  ten  days 
from  time  limited  for  appearance  (unless  in  the 
meantime  plaintifiE  serves  a  summons  under  0.  XIV., 

or   a   summons   for   directions)    XXI.  6. 

Defence  after  leave  to  defend  under  0.  XIV. — within 
time  limited  by  the  order,  or  if  no  time  limited, 

within  eight  days  after  order  7. 

Defence  to  statement  of  claim  delivered  pursuant  to 
an  order  or  filed  in  default  of  appearance  under  0. 
XIII.  12 — within  such  time  as  may  be  specified  in 
such  order,  or  if  no  time  specified,  within  ten  days 
from  delivery,  or  filing  in  default,  of  statement  of 

claim ^^      8. 

ts)  Beply,  if  ordered,  within  the  time  specified  in  the 
order,  or  if  no  time  specified,  within  ten  days  after  the 
delivery  of  the  defence  or  the  last  of  the  defences...        XXIII.  2. 
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(d)  Reply   to  counterclaim   by   any  person   named  in   a.  Order. 

defence  as  party  to  a  counterclaim — within  the  time     

within  which  he  might  deliver  a  defence  if  it  was  a 

statement  of  claim  XXI.  14. 

(ff)  Further   defence  or   reply — within   eig/it   days   after 

ground   of  defence   arises   XXIV.  2. 

(/)  Subsequent  pleadings — within  time  specified  in  order, 
or  if  no  time  specified,  within  four  days  after  pre- 
vious pleading  ^ XXIII.  3. 

Long  Vacation. — No  pleading  can  be  amended,  delivered,  or 
filed  in  Long  Vacation  without  special  leave,  except  in  causes 
intended  to  be  tried  during  the  Autumn  Assizes  at  any  place 
for  which  the  Commission  Bay  is  fixed  for  a  day  prior  to  1st 
December,  when  pleadings  may  be  amended,  delivered,  or  filed 

in  the  Long  Vacation  on  and  after  the  1st  October  LXIV.  4. 

Except  as  above,  Long  Vacation  not  reckoned  in  computation 
of  time  allowed  for  amending,  delivering  or  filing  any  pleading  ,,      5. 

Costs. — Costs  occasioned  by  unnecessary  prolixity  to  be  born© 

by  party  chargeable  with  same  XIX.   2,  6,  & 

LXV.  27  (20). 
Allowances  for  drawing*  pleadings  in  discretion   of  Taxing 

Master „      27  (1). 

Fees  allowed  to  include  any  copy  made  for  use  of  solicitor, 

agent,  or  client,  or  for  counsel  to  settle  ,,       ,,  (2). 

Pleading  matters  arising  pending  the  action  (see  Sect.  I.  (1) ; 

Forms   47S— 484)    : XXIV. 

Amending  pleadings  (see  Sect.  I.  (2^);  Forms  485—495)....      XXVIII. 
Proceedings  in  lien  of  demurrer  (see  Sect.  V.;  Forms  623 — 

•628)   XXV. 

Default  of  pleading  (see  Chap.  X.)  XXVIL 

Judgment  on  admissions  in  pleadings  (see  Sect.  VII. ;  Form 

629) , ; XXXn.  6. 

Contents  of  pleading. — Every  pleading  must  contain,  and  con- 
tain only,  a  statement  in  a  summary  form  of  the  material  facts 
on  which  the  party  pleading  relies  for  his  claim  or  defence,  but 

not  the  evidence  by  which  fliey  are  to  be  proved XIX.  4. 

Sides  of  pleading : — 

Particulars :  when  to  be  given. — Where  party  relies  on  any 
misrepresentation,  fraud,  breach  of  trust,  wilful  default,  or 
undue  influence,  and  in  all  other  cases  where  necessary,  particu- 
lars must  be  stated  in  the  pleadings :  if  particulars  be  of  debt, 
expenses,  or  damages,  and  exceed  three  folios,  the  fact  must  be 
so  stated,  with  a  reference  to  particulars  already  delivered  or  to 

be  delivered  with  the  pleading „       6. 

Further  and  better  particulars  may  be  ordered  „       7. 

The  party  obtaining  an  order  for  particulars  will  have  the 
same  time  for  pleading  after  delivery  of  particulars  that  he  had 
at  the  return  of  the  summons:  in  other  respects  an  order  for 
particulars  is  not  to  operate  as  a  stay  or  to  give  any  extension 

of  time  „       8. 

Specific  denial. — ^Allegations  of  fact  not  specifically  denied 
will  be  taken  as  admitted,  except  as  against  infants,  lunatics, 

or  persons  of  unsound  mind „       13. 

Conditions  precedent. — Conditions  preoedent,  the  performance 

or  occurrence  of  which  is  to  be  contested,  must  be  specified „       14. 

Pleadings  imist  raise  all  grounds  of  defence  or  reply. — AE 
matters  which  show  the  action  or  counterclaim  not  to  be  main- 
tainable, or  to  be  void  or  voidable  in  law,  or  which  would  be 
likely  to  take  the  opposite  party  by  surprise,  must  be  raised 

on   the  pleadings „       15. 

Inconsistency . — No  pleading  must,  except  by  way  of  amend- 
ment, raise  any  new  ground  of  claim  or  contain  any  allegation 
inconsistent  with  the  previous  pleadings  of  the  party  pleading  „       16. 

Denial  must  be  specific— 'Every  allegation  of  fact  (except 
damages)  of  which  the  party  pleading  does  not  admit  the  truth 

must  be  denied  specifically,  not  generally  „       17. 

Joinder  of  issue. — ^Plaintiff  may  join  issue  upon  defence  by 
his  reply,  and  each  party  in  his  pleading  subsequent  to  reply 
may  join  issue  upon  the  previous  pleading.     Such  joinder  of 

14  (2) 
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issue  will  operate  as  a  denial  of  every  material  allegation  of  fact  Obder. 

in  the  previous  pleading,  but  may  except  admitted  facts,  and      ■ 

will  -then  operate  as  a  denial  of  the  facts  not  so  admitted  j XTX.  18. 

lEvaaive  denial. — When  a  party  denies  an  allegation  of  fact 
in  the  previous  pleading,  he  must  not  do  so  evasively,  but 
answer  the  point  of  substance  „       19. 

Denial  of  contract. — A  bare  denial  of  a  contract,  promise, 
or  agreement,  wiU  be  construed  only  as  a  denial  in  fact  of  the 
contract  (express  or  implied),  and  not  of  its  legality  or  suf- 
ficiency in  law  „       20. 

Mffeet  of  documents  to  be  stated. — It  is  sufficient  to  state  the 
effect  without  the  precise  words  of  a  document,  unless  the  pre- 
cise words  are  material  „       21. 

Allegations  of  malice,  §o. — ^Malice,  fraudulent  intention, 
knowledge,  or  other  condition  of  mind  of  any  person,  and  notice 
to  any  person  of  any  fact,  matter,  or  thing,  must  be  alleged 
as  facts  without  circumstances,  unless  (in  the  ca.se  of  notice) 
the  form  or  precise  terms  of  the  notice,  or  the  circumstances 
from  which  it  is  to  be  inferred,  are  material  ,,   22&23. 

Implied  contract  or  relation. — Where  any  contract  or  any  re- 
lation between  any  persons  is  to  be  implied  from  a  number  of 
circumstances,  &o.,  such  contract  or  relation  must  be  alleged 
as  a  fact,  and  the  oiroumstanoes  be  referred  to  generally  „       24. 

Presumption  of  law. — ^Presumption  of  law  in  pleader's  favour; 
need  not  be  alleged,  unless  specifically  denied  -. „       25. 

Technical  objection. — No  technical  objection  must  be  raised 
to  any  pleading  on  the  ground  of  any  alleged  want  of  form „       26. 

Striking  out  pleadings. — ^The  Court  or  a  Judge  may  strike  out 
any  matter  in  a  pleading,  unnecessary,  or  scandalous,  or  tending 
to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action...  „       27. 

As  to  pleadings  generally,  see  1  Chitty's  Arch.  278 — 287;   Seton,  34 — 43; 
BuUen  &  Leake's  Precedents  of  Pleading,  6th  ed. 


Section  I. — Generally. 

[Ban.  Pr.,  pp.  321—345.] 

(1.)  Pleading  Matters  arising  pending  the  Action. 

Summary  of  Material  Provisions  of  H.  8.  C.  1883. 

Obdeb.. 

Before  defence  or  reply. — Any  ground  of  defence  which  has  

arisen  after  action  brought,  but  before  delivery  of  defence,  and 
before  expiration  of  the  time  limited  for  delivery,  may  be  raised 
in  the  defence.  If,  after  delivery  of  defence,  any  ground  of 
defence  arises  to  any  set-oft  or  counterclaim  alleged  therein,  it 
may  be  raised  by  plaintiff  in  his  reply XXIV.  1. 

Further  defence  or  reply. — Any  ground  of  defence  arising 
after  delivery  of  defence,  or  expiration  of  time  for  delivery,  and 
any  ground  of  defence  to  an;^  set-off  or  counterclaim  arising 
after  reply,  or  expiration  of  time  for  reply,  may,  within  eight 
days_  after  such  ground  of  defence  has  arisen,  or  subsequently,  by 
special  leave,  be  pleaded  in  a  further  defence  or  further  reply...  „       2. 

Confession  of  defence. — Plaintiff  may  deliver  a  confession  of 
defence,  and  may  sign  judgment  for  his  costs  up  to  the  time  of 
the  pleading  of  such  defence  unless  otherwise  ordered  „       3. 

As  to  pleading  matters  arising  pending  the  action,  see  Chitty's  Arch.  320 — 
S23;  Blake-Odgers,  232—235;  BuUen  &  Leake,  6th  ed. 
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475. 
Formal  parts :  see  Form  44.  Notdoe  for 

Take  notice  that  the  defendant  intends  to  apply,  do.,  that  deliver  a 

If  the  application  is  not  made  until  after  the  expiration  of  ^^^^^^^u) 
eight  days  from  the  time  at  which  the  neu?  ground  of  defence  [ban.  Pr. 
arose,  add :  notwithstanding  the  expiration  of  the  time  limited    "  '^ 
by  the  Rules  of  the  Supreme  Court,  Order  XXIV.,  rule  2, 

he  may  be  at  liberty  on  or  before  the day  of ,  19 — ,  to 

deliver  a  further  defence  in  this  action,  setting  forth  a  ground  of 
defence  to  the  plaintiff's  claim  which  has  arisen  since  the  delivery 
of  the  defence  [or,  since  the  expiration  of  the  time  limited  for. 
delivering  a  defence]  in  this  action;  and  that  the  costs  of  this 
application  may  be  costs  in  the  action. 


476. 

Formal  parts:  see  Form  8.  Affidavit 

1 .  The  defence  in  this  action  was  deKvered  [or.  The  time  limited  man^^r. 

for  delivering  a  defence  in  this  action  expired]  on  the day  of  ^^^O 

,  19—. 

2.  (State  the  ground  of  defence  which  has  arisen  since  the 
delivery  of  the  defence,  or  since  the  expiration  of  the  time  for  so 
doing,  and  the  date  on  which  such  ground  of  defence  arose;  as 

thus :  On  the day  of ,  19 — ,  by  a  deed  of  release  bearing 

date  on  that  day,  and  made  between  the  plaintiff  of  the  one  part 
and  the  defendant  of  the  other  part,  under  the  hand  and  seal  of  the 
plaintiff,  and  duly  executed  and  delivered  by  him,  the  plaintiff 
released  the  defendant  from  all  liability  under  or  by  virtue  of  the 
contract  for  the  supply  of  1,000  tons  of  coal  mentioned  in  the  first 
paragraph  of  the  statement  of  claim  in  this  action,  and  from  aU 
actions,  claims,  and  demands  by  the  plaintiff  upon,  by  virtue  of, 
or  in  respect  of  the  said  contract.) 

3 .  (//  the  application  is  not  made  until  after  the  expiration  of 
eight  days  from  the  time  when  the  new  ground  of  defence  arose, 
here  account  for  the  delay  in  making  the  appUcati(m.) 


477. 

Formal  parts:  see  Form  44.  Notice  for 

Take  notice  that  the  defendant  intends  to  apply,  dc,  that  he  todeUve*^'* 

may  have days  further  time  to  deliver  his  further  defence  in  further 

defence  (b) 
[Dan.  Pr. 

'  (a)  See  0.  XXIV.  2;  and  headnote,  p.  211.     For  form  of  order,  see  Seton,   322.] 

S5,   No.   6.     Matters  arising  after  action  brought  should  be  pleaded  as   so 

arising:  Mlis  v.  Munson,  35  L.  T.  585. 

(6)  As  to  the  time  within  which  a  further  defence  should  be  delivered,  see 
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this  9,ction,  pursuant  to  the  order  dated  {Order  for  leave  to  deliver 
further  defence);  [If  time  limited  by  the  order  has  expired,  add: 
"notwithstanding  the  time  limited  has  expired;"]  and  that  the 
costs  of  this  application  may  he  costs  in  the  action. 


478. 

Farther 
defence. 
[Dan.  Pr. 
322.] 


{Title  and  reference  to  the  record.) 
Further  Defence: 


1.  By  a  deed  of  release,  dated  the 


day  of 


19-, 


made  between  the  above-named  plaintiff  A.  B.  of  the  one  part  and 
the  above-named  defendant  E.  F.  of  the  other  part,  under  the 
hand  and  seal  of  the  plaintiff  and  duly  executed  and  delivered  by 
him,  the  plaintiff  released  the  defendant  from  all  liability  under 
or  by  virtue  of  the  contract  for  the  supply  of  1,000  tons  of  coal 
mentioned  in  the  first  paragraph  of  the  statement  of  claim  in  this 
action,  and  from  all  actions,  claims,  and  demands  by  the  plaintiff 
upon,  by  virtue  of,  or  in  respect  of  the  said  contract. 

Delivered  the day  of ,  19 — ,  pursuant  to  order  dated 

the day  of ,  19 — . 

by  X.  Y.,  of  (agent  for  G.  H.,  of  ),  solicitor  for  the 

above-named  defendant  E.  F.  [or,  by  E.  F.,  defendant  in  person]. 


479. 

Confession 
of  defence 
arising  after 
commence- 
ment of 
action  (e). 
[Dan.  Pr. 
323.] 


Formal  parts :  see  Form  31 . 

The  plaintiff  confesses  the  defence  stated  in  the paragraph 


of  the  defendant's  defence  [or,  of  .the  defendant's  further  defence] 
in  this  action. 

Delivered  the day  of ,  19 — , 

(Signed)  by  X.  Y.,  of ,  ) 

Plaintiff's  Solicitor. 


0.  XXIV.  2;  and  headnote,  p.  212.  It  would  seem  from  the  language  of 
the  rule  that  a  further  defence  may  be  delivered  without  leave,  within  eight 
days  after  the  ground  of  defence  has  arisen.  As  to  enlargement  of  the  time^ 
see  0.  LXIV.  7.  Before  applying  to  enlarge  the  time,,  a  request  should  be  made 
for  the  written  consent  of  the  other  party:  see  0.  LXIV.  8;  otherwise  the  costs 
of  the  application  at  Chambers  may  be  disallowed  under  the  provisions  of 
0.  LXV.  27  (24).  If  an  order  is  made  such  order  need  not  be  drawn  up,  unless 
it  contains  any  special  directions:  see  0.  LII.  14.  A  fee  of  3s.  is  payable 
on  the  memorandum  to  be  signed  by  the  Master  under  the  last-mentioned  rule: 
by  a,  stamp  impressed  or  adhesive:  see  Ord.  as  to  S.  C.  Fees,  1884,  Sched. 
No.  67;  Ord.  as  to  Stamps,  &c.  July,  1884,  Sched. 

(e)  See   0.   XXIV.    3,   App.   B.,   Part  I.,  No.   S;    and  headnote,  p.   212. 
As  to  the  effect  of  such  a  confession  of  defence,  see  Dan.  Pr.  327;  Newington 
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480. 

(Title  and  reference  to  the  record.)  Judgment  f..r 

ccsts  upon 

The day  of  — — ,  19 —  (date  of  entering  judgment).        oonfesBion  (rf). 

m  ■         •  •  ■  [Dan.  Pr. 

The  defendant  in  his  defence  [or,  further  defence]  herein  having  323.] 
alleged  a  ground  of  defence  which  arose  after  the  commencement 

of  this  action,  and  the  plaintiH  having  on  the day  of  — — , 

19 — ,  delivered  a  confession  of  that  defence:  It  is  this  day 
adjudged  that  the  plaintiff  recover  against  the  defendant  costs  to 
be  taxed. 

The  above  costs  have  been  taxed  and  allowed    at    £ ,  as 

appears  by  a  Taxing  Officer's  certificate,  dated  the day  of 

,  19-. 


Pr. 


481. 

Formal  parts:  see  Form  44.  Notice  for 

leave  to 
Tako  notice  that  the  plaintiff  intends  to  apply,  dc,  that  deliver  a 

//  the  application  is  not  made  until  after  the  expiration  of  the  reply  i 
eight  days  from  the  time  at  ivhich  the  new  ground  of  reply  f^|'?' 
arose,  add :  notwithstanding  the  expiration  of  the  time  limited 
by  the  Rules  of  the  Supreme  Court,  Order  XXIV.,  rule  2, 

he  may  be  at  liberty  on  or  before  the  — -  day  of ,  19 — ,  to 

deliver  a  further  reply  in  this  action  setting  forth  a  ground  of 
defence  to  the  set-off  \_or,  to  the  counterclaim]  set  up  by  the  defen- 
dant, which  has  arisen  since  the  delivery  of  the  reply  [or,  since 
the  expiration  of  the  time  limited  for  delivering  a  reply]  in  this 
action;  and  that  the  costs  of  this  application  may  be  costs  in  the 
action. 


482. 
(See  Form  476,  which  can  be  readily  adapted.)  Affidavit  in 

support. 
[Dan.  Pr. 
322.] 


V.  Lew/,  L.  K.  5  0.  P.  607;  6  C.  P.  180;  Foster  v.  Gamgee,  1  Q.B.D.  666; 
Bridgetown  Waterworks  Co.  v.  Barbados  Water  Supply  Co.,  38  O.  D.  378; 
Harrison  v.  Abergavenny,  67  L.  T.  360.  A  counterelaim  and  set-off  is  a  defeHiCe 
within  this  rule:  Wood  v.  Goodwin,  W.  N.  (1884)  17. 

((f)  See  0.  XXIV.  3;  App.  F.,  No.  15.  For  another  fprm  of  judgment,  see 
Seton,  167,  No.  6.  On  entering  the  judgment  a  duplicate  of  the  confession, 
and  the  Taxing  Master's  certificate,  must  be  produced  to  the  officer  entering  it. 
As  to  the  fee  payable  on  entering  the  judgment,  see  Form  455,  note  (J).  As 
to  setting  aside  the  judgment,  see  Bridgetown  Waterworks  Co.  v.  Barbados 
Water  Supply  Co.,  38  C.  D.  378;  Harrison  v.  Abergavenny,  57  L.  T.  360;  and 
Houghton  v.  Tottenham  B.  Co.,  W.  N.  (1892)  88. 

(e)  See  O.  XXIV.  2;  and  headnote,  p.  212. 


216 
483. 

Notice  for 
furtiier  time 
to  deliver 
further 
reply  (/). 
[Dan.  Pr. 
322.] 

484. 
Further 
reply  (j). 
[Dan.  Pr. 
322.1 
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{Same  as  Form  477,  substituting  plaintiff  for  defendant,  and 
reply  for  defence.) 


{Title  and  reference  to  the  record.) 
Further  Reply. 

1.  {Set  forth  the  ground  of  defence  to  the  set-off  or  counter- 
claim of  the  defendant  which  has  arisen  since  the  delivery  of  the 
reply,  or  since  the  expiration  of  the  time  limited  for  delivering  a 
reply;  see  Form  478.) 

Delivered  the day  of ,  19—  {Conclude  as  in  Form  478, 

substituting  plaintiff  for  defendant.) 


(2.)  Amending  Pleadings. 

. — Summary  of  Material  Provisions  of  R.  S.  C.  1883 

1.   Voluntary  Amendments.                                                                       Oedee. 
A.  Amending  without  leave.  

Statement  of  claim. — ^May  be  amended  once  before  expira- 
tion of  time  limited  for  reply,  i.e.,  the  time  specified  in  the 
order,  or  if  none  specified,  within  ten  days  from  delivery 
of  last  defence,  O.  XXIII.  2),  and  before  reply,  or,  if  no  de- 
I  fence  delivered,  within  four  weeks  from  last  appearance; 
or  where  defence  is  delivered  but  no  order  for  rejuy  is  made, 
within  ten  days  from  delivery  of  the  last  of  the  defences...  XXVIII. 

Set-off  or  counterclaim. — ^May  be  amended  before  expira- 
tion of  time  allowed  for  answering  reply,  and  before  such 
answer  (i.e.,  within  time  specified,  or  if  none  specified,  fo^tr 
days,  0.  XXIII.  3),  or  if  no  reply,  within  twenty-eight  days 
from  defence  „ 

Disallowance  of  amendment. — Opposite  party  may  apply, 
within  eight  days  after  delivery  of  the  amended  pleading, 
for  disallowance  of  the  amendment  „ 

Costs. — Costa  of  and  occasioned  by  an  amendment  without 
leave  must  be  borne  by  the  party  making  the  same,  unless 
otherwise  ordered  '. 

Pleading  to  amended  pleading  under  rules  2  and  3. — The 
opposite  party  must  plead  to  amended  pleading,  or  amend 
his  pleading,  within  the  time  he  then  has  to  plead,  or  within 
eight  days  after  delivery  of  amendment,  whichever  shall  last 
expire.  If  no  pleading  or  amendment  delivered  within  the 
above  times,  the  opposite  party  will  be  deemed  to  rely  on 
his  original  pleading  in  answer  to  the  amendment 


3. 


4. 


13. 


5. 


(/)  As  to  the  time  within  which  a  further  reply  should  be  delivered,  see 
0.  XXIV.  2;  and  headnote,  p.  212. 

(y)  See  0.  XXIV.  2.  As  to  counterclaim  by  pit.  in  reply  to  a  counterclaim 
by  dft.  in  respect  of  matters  arising  after  action  brought,  see  Toke  v.  Andrews, 
8  Q.  B.  D.  428.  , 


«.l.] 
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B.  Amending  by  order.  Oedee. 

General  power  of  Coiirt. — ^The  Court  or  a  Judge  may,  at  

any  stage,  allow  either  party  to  amend  his  pleadings  on  such 
terms  as  may  be  just,  and  all  such  amendments  shall  be  made 
as  may  be  necessary  for  determining  the  real  questions  in 
controversy  between  the  parties   , XXVIII.  1&  12. 

AppUoation :  when  and  how  made. — Application  may  be 
made  to  the  Court  or  a  Judge,  or  to  the  Judge  at  the  trial...  „         6. 

Time  for  amending  after  leave,  and  effect  of  neglect.— \i 
amendment  not  made  within  the  time  limited  by  the  order, 
or  (if  none  limited)  within  fourteen  days  from  date  of  order, 
the  order  will,  on  the  expiration  of  such  respective  times,  be- 
come ipso  facto  void,  unless  the  time  is  extended ,,         7. 

Enlarging  time  to  amend : — 

1.  By  order  LXIV.   7. 

2.  By  consent  in  writing  without  order  „         8. 

2.  Compulsory  Amendments. 

Striking  out. — ^The  Court  or  a  Judge  may  order  to  be  struck 
out  or  amended  any  matter  in  a  pleading  which  may  be  un- 
necessary, scandalous,  or  tending  to  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  action  XIX.  27. 

A  pleading  may  be  struck  out  on  the  ground  that  it  dis- 
closes no  reasonable  cause  of  action  or  answer XXV.  i . 

Irregularity. — An  irregular  pleading  may  be  set  aside  or 
amended,  application  for  which  must  be  made  in  reasonable 
time,  and  the  objections  stated  in  the  summons  or  notice  of 
motion LXX.  1,  2,  3. 

3.  Amendment  in  other  cases. 

On  misjoinder  of  causes  of  action. — ^Where  causes  of  action 
are  wrongly  joined  the  Court  may  exclude  them  and  direct 
consequential   amendments   XVITI.  9. 

On  discontinuance. — The  Court  or  a  Judge  may  order  a 
part  of  the  alleged  cause  of  complaint  to  be  struck  out,  and 
may,  upon  the  application  of  the  defendant,  order  the  whole 
or  any  part  of  his  alleged  grounds  of  defence  or  counterclaim 
to  be  withdrawn  or  struck  out XXVI.  1. 

On  foinder  of  third  parties. — Amendment  of  pleadings  may 
be  directed  where  a  person  appears  pursuant  to  third-party 
notice. XVI.  53. 

Exclusion   of  counterclaim   XXI.  15. 

(See  Form  605.) 

Striking  out  defence. — On  default  of  discovery  XXXI.  21. 

(See  Form  1933.) 

4.  Miscellaneous  provisions  as  to  Amendment. 

Orders  to  amend  when  to  be  drawn  up. — A  simple  order  to 
amend  without  any  special  directions  need  not  be  drawn  up, 
but  the  production  of  a  note  or  memorandum  signed  by  a 
Judge,  Registrar,  Master,  or  District  Registrar,  will  be  suf- 
ficient authority  for  the  amendment LII.  14. 

Printing  amendments. — Amendments  must  be  printed, 
where  they  exceed  two  folios  in  any  one  place,  or  are  so 
numerous  or  of  such  a  nature  as  to  make  the  pleading  incon- 
venient to  read  XXVIII.  8. 

As  to  printing  generally  LXVI.  3. 

As  to  delivering  copies,  &c ,,       7. 

Marking  amendment. — ^The  dates  of  the  order  giving  leave 
to  amend,  and  of  the  amendment  being  made,  must  be  marked 
on  amended  pleading,  in  prescribed  form  XXVIII.  9. 

Delivery  of  amended  pleading. — Amended  pleading  must 
be  delivered  to  opposite  party  within  the  time  allowed  for 
amending _. ,,       10. 

Long  Vacation. — No  pleading  may  be  amended  in  the  Long 
Vacation,  except  in  actions  to  be  tried  at  the  Autumn  Assizes 
at  any  place  for  which  the  Commission  Day  is  fixed  for  a  day 
prior  to  Ist  December,  when  pleadings  may  be  amended  in  the 
Long  Vacation  on  and  after  1st  October  LXIV.  4. 

Except  as  aforesaid  the  time  of  the  Long  Vacation  will  not 
be  reckoned  in  time  allowed  for  amendment ,,      6. 
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Costs. — Where  plaintifiE  is  directed  to  pay  to  defendant  the       Oedee. 

costs  of  the  cause,  the  costs  occasioned  to  defendant  by  any  

amendment  of  the  plaintiff's  pleadings  will  be  deemed  part 
of  STjch  costs  (except  as  to  any  amendment  rendered  necessary 
by  defendant's  default) ;  but  any  sum  paid  by  plaintifE  at  the 
time  of  amendment  will  be  deducted LXV.  27  (31)> 

Where  plaintifE  on  taxation  is  not  allowed  the  costs  of 
■  amendment,  as  having  been  unnecessary,  the  defendant's 
costs  occasioned  by  such  amendment  will  be  taxed,  and  the 

amount  deducted  from  the  costs  payable  by  him  ,,      27  (32)^ 

As   to  amending  pleadings,  see   Chitty's   Arch.    315 — 319;    Seton,  44r— 47; 
Odgers  on  Pleading,  188,  250,  291 ;  BuUen  &  Leake,  14r— 17. 


485. 

Notice  for 
leave  to 
amend  a 
pleading  (h) . 
[Dan.  Pr. 
338.] 


486. 

Notice  to 
enlarge  time 
to  amend  (2). 
[Dan.  Pr. 
342.] 


Formal  parts:  see  Form  44. 

Take  notice  that  the  plaintiff  [or  as  may  &e]  intends  to  apply,. 

dc,  that  he  may  be  at  liberty  to  amend  his  statement  of  claim  [or 

as  may  6e]  in  this  action  by  {Here  specify  the  amendment's  which 

it  is  desired  to  imike) ; 

If  the  application  is  to  amend  the  statement  of  claim,  and 
notice  of  motion  for  an  injunction  or  a  receiver  is  pending  (i), 
add :  without  prejudice  to  the  notice  of  motion  for  an  injunc- 
tion [or,  for  a  receiver]  in  this  action; 

If  the  application  is  to  amend  the  statement  of  claim  and  an 
injunction  has  been  obtained,  add:  without  prejudice  to  the 
injunction  awarded  in  this  action; 

//  the  application  is  to  amend  the  statement  of  claim  and 
notice  of  trial  has  been  given'(k),  add :  without  prejudice  to- 
the  notice  of  trial  in  this  action; 
(Conclude)  and  that  the  costs  of  this  application  may  be  costs  in 

the  action. 

Formal  parts :  see  Form  44. 

Take  notice  that  the  plaintiff  [or  as  may  be]  intends  to  apply,. 
dc,  that  he  may  have days'  further  time  to  amend  his  state- 

(A)  As  to  the  cases  in  which  an  amendment  may  be  made  without  an  order,. 
see  0.  XXVIII.  2,  3;  and  headnote,  p.  216.  No  affidavit  in  support  of 
the  application  verifying  the  materiality  of  the  proposed  amendments  is  neces- 
sary: Cargill  v.  Bower,  4  C.  D.  78;  Chesterfield  v.  Black,  25  W.  R.  409.  If 
the  order  contains  no  special  directions  it  need  not  be  drawn  up:  see  0.  LII. 
14.  As  to  the  fee  payable  on  the  memorandum,  see  Form  477,  and  note  (6) 
thereto. 

(t)  See  Dan.  Pr.  379. 

(A)  See  Earl  de  la  Warr  v.  Cavendish,  V.-C.  W.,  22  Dec.  1865,  Reg.  Lib. 
A.'  2421. 

(I)  As  to  time  to  amend,  see  0.  XXVIII.  7;  and  headnote,  preceding  page. 
As  to  enlargement  of  the  time,  see  0.  LXIV.  7.  Before  applying  to  enlarge 
the  time  a  request  should  be  made  for  the  written  consent  of  the  other  party  i 
see  O.  LXIV.  8;  otherwise  the  costs  of  the  application  may  be  disallowed^ 
under  the  provisions  of  0.  LXV.  27  (24). 
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ment  of  claim  iu  this  action,  pui-suant  to  the  order  dated  the 

day  of ,  19 —  [7/  time  has  expired,  add :  notwithstanding 

the  expiration  of  the  time  limited];   and  that  the  costs  of  this 
application  may  be  costs  in  the  action  {I) . 


487. 

Amended  day  of  ,  19 —  [pursuant  to  order  of ,  Indorsement 

dated  tho day  of ,  19 — ]  (Omit  the  words  in  brackets  if  pleading  {»»). 

amendm.ent  not  made  pursuant  to  an  order) .  ^i^\  ^^ 


488. 
Formal  parts:  see  Form  44.  Notice  to 

Take  notice  that  the?plainti£f  [or,  (the  defendant)  A.  B.,  who  "disallow 

^  .  .       amendmeuts 

has  been  served  with  a  counterclaim  of  the  defendant  C.  D.  in  made  without 
this  action]  intends  to  apply,  dc,  that  man.  Pr 

If  it  is  desired  to  have  all  the  amendments  made  disallowed,  s**.] 
say :  the  amendments  made  by  the  plaintiff  [or,  by  the  defen- 
dant] in  his  statement  of  claim  [or,  in  his  set-off;  or,  in  his 
counterclaim]  in  this  action, 

//  it  is  desired  to  have  part  of  the  amendments  disallowed, 
say :  the  amendments  made  by  the  plaintiff  [or,  by  the  defen- 
dant] in  the  third,  seventh,  eighth,  and  ninth  paragraphs  of 
his  statement  of  claim  [or,  of  his  set-off;  or,  of  his  counter- 
claim] in  this  action;  and  also  the  paragraphs  numbered  14a, 
22  and  23,  introduced  into  the  said  statement  of  claim  [or, 
tho  said  set-off;  or,  the  said  counterclaim  (or  as  may  fee)], 
may  under  the  Bules  of  the  Supreme  Court,  Order  XXVIII., 
rule  4,  be  disallowed,  and  that  the  same  may  be  struck  out  accord- 
ingly, and  that  the  said  statement  of  claim  [or,  the  said  set-off;. 
or,  tho  said  counterclaim]  may  be  restored  to  the  stjate  in  which 
it  was  before  such  amendments  were  made;  and  that  the  plaintiff 
[or,  the  defendant]   may   be   ordered   to  pay  the  costs   of  this 
application . 


489. 

Fonnal  parts:  see  Form  44.  Notice  to 

Take  notice  that  the  defendant  [or  as  may  be;  see  Form  488  amendments 
intends  to  apply,  dc,  that  Torder'^'"' 

If  it  is  desired  to  have  all  the  amendments  disallowed,  say :  [Dan.  Pr. 

344.] 
(I')  See  note  (Z)  previous  page.  ' 

(«»)  See  0.  XXVIII.  9.    The  copy  delivered  to  the  opposite  party  need  not 
necessarily  bear  the  indorsement:  Hanmer  v.  Clifton,  (1894)  1  Q.  B.  238. 
(»)  See  O.  XXVIII.  4.    For  form  of  oiAe^  see  Seton,  44,  No.  1. 
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the  amendments  made  by  the  plaintiff  [or  as  WMy  be]  in  his 
statement  of  claim  [or  as  may  be]  in  this  action, 
7/  it  is  desired  to  haw  part  of  the  amendments  disallowed, 
say:  the  amendments  made  by  the  plaintiff  [or  as  may  be] 

in  the paragraphs  of  his  statement  of  claim  [or  as  may 

be]  in  this  action,  and  also  the  paragraphs  numbered  — -, 

introduced  into  the  said  statement  of , 

since  the  order  dated  the day  of ,  19—  {Date  of<  order  to 

amend),  may  be  disallowed,  and  that  the  same  ma,y  be  struck  out 
accordingly,  and  that  the  said  statement  of  claim  [or  as  may  be] 
may  bo  restored  to  the  state  in  which  it  was  before  such  amend- 
ments were  made;  and  that  the  plaintiff  [or  as  may  be]  may  be 
ordered  to  pay  the  costs  of  this  application. 


490. 
Notice  for  Formal  parts:  see  Form  44. 

pleading,  or         Tako  notice  thut  the  defendant  [or  as  may  be ;  see  Form  488] 

'^^^^nded  intends  to  apply,  Sc,  that  notwithstanding  the  time  limited  by 

pleading,  not-  tlio  Rules  of  the  Supreme  Court,  Order  XXVIII.,  rule  5,  has 

aetimeh^s^    expired,  he  may  be  at  liberty  to  deliver  a  defence  [or,  reply;  or, 

expired  (o).       to  amend  his  defence — vr,  reply — ^to  the  statement  of  claim  of  the 

342.]  plaintiff — or,  to  the  set-off;  or,  the  counterclaim  of  the  defendant] 

in  this  action,  which  has  been  amended  by  the  plaintiff  [or,,  the 

defendant]  under  the  Rules  of  the  Supreme  Court,  Order  XXVIII.,- 

.„.  rule  2  [or,  rule  3]. 

Notice  for  Formal  parts:  see  Form  44. 

payment  ot 

coBts  of  matter  Take  notice  that  the  defendant  intends  to  apply,  dc,  that  the 
amendment  "^  plaintiff  may  be  ordered  to  pay  to  the  said  defendant  his  costs  of 
i;Dan.  Pr.        this  action  up  to  the  time  of  the  amendment  of  the  statement  of 

343  1  .  . 

claim  in  this  action;  and  also  the  costs  of  this  application. 


492. 

The  like.  Formal  parts:  see  Form  44. 

L^an.    r.  Take  notice  thut  the  plaintiff  [or,  the  defendant]  J.  W.,  who 

has  been  served  with  a  counterclaim  of  the  defendant  A.  B.  in 
this  action,  intends  to  apply,  &c.,  that  the  defendant  A.  B.  may 
be  ordered  to  pay  to  the  plaintiff  [or,  to  the  said  (defendant) 
J.  W.]  his  costs  of  the  set-off  [or,  of  the  counterclaim]  set  up  by 
the  said  defendant  in  this  action  up  to  the  time  of  the  amendment 
of  the  said  set-off  [or,  of  the  said  counterclaim];  and  also  the  costs 
of  this  application. 

(o)  See  0.  XXVIII.  6.     As  to  applying  for  consent  to  enlargement  of  the 
time,  see  Form  477,  and  note  (S)  thereto. 
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493. 
Formal  parts:  see  Form  44.  The  like. 

Take  notice  thut  the  defendant  [or  as  may  be;  see  Form  488]  343.] 
intends  to  apply,  dc,  that  the  plaintiff  [or  as  vtay  &e]  may  be 
ordered  to  pay  to  the  said  defendant  [o/*  as  mat/'  be]  so  much  'of 
the  costs  of  the  said  defendant  [or  as  Way  be\  of  this  action  as 
have  been  occasioned  by  , 

the  claim  for  — —,  made  by  the  statement  of  claim  [or,  by 
the  set-off;  or,  by  the  counterclaim  of  the  defendant  A.  B.] 
in  this  action;  or, 

the  defence  of ,  set  up  by  the  defence  [or,  of  reply]  in 

this  action;  or, 

the  allegations  contained  in  the paragraphs  of  the  state- 
ment of  claim  \or  as  'rrtay  6e]  in  this  action; 
and  also  the  costs  of  this  application. 


494. 

Formal  parts:  see  Form  44.  Notice  to 

.      ,  strike  out 

Take  notice  that  the  plaintiff  [or  as  may  be;  see  Form  488]  unnecessary, 

intends  to  apply,  c^e.,  that  Zt^Z^^l 

the  statement  of  claim  [or,  defence;   or  as  nyiy  be']  in  this  matter (p). 
. .  [Dan.  Pr. 

action;  or,  333-335.] 

the  paragraphs  numbered in  the  statement  of  claim  [or 

as  may  be]  in  this  action;  or, 

the  passage  commencing  with  the  words  "  "in  the 

■  line  and  ending  with  the  words  "  "in  the 

line  of  the  paragraph  of  the  statement  of  claim 

[or  as  may  be]  in  this  action, 

may  be  struck  out  as 

unnecessary  (q) ;  or, 

scandalous  and  irrelevant  (r) ;  or, 

tending  to  prejudice  and  embarrass  the  plaintiff  (s);  or, 

(jb)  See  O.  XIX.  27.  As  to  the  mode  of  application,  see  Marriott  v.  M.,  26 
W.  E.  416;  O.  LV.  2  (17).  For  forms  of  order,  see  Seton,  31,  Nos.  1,  2. 
The  application  should  be  made  before  the  close  of  the  pleadings  as  a  rule: 
Cross  V.  Howe,  62  L.  J.  Ch.  342. 

(q)  See  Rassam  v.  Budge,  (1893)  1  Q.  B.  571;  Davy  v.  Garrett,  7  C.  D. 
473;  Knowles  v.  Roberts,  38  C.  D.  263. 

(r)  See  Dan.  Pr.  336 — 338;  Blake  v.  Albion  Life  Assurance  Co.,  24  W.  E. 
677.  As  to  what  constitutes  scandal,  see  Dan.  Pr.  333;  MilUngton  v.  Loring, 
6  Q.  B.  D.  190.  Nothing  is  scandalous  which  is  relevant:  Fisher  v.  Ouien,  8 
C.  D.  p.  653.     As  to  how  scandalous  matter  is  struck  out,  see  Dan.  Pr.  335. 

(s)  S«e  Dan.  Pr.  336;  Liardet  v.  Hammond,^o.  Co.,  31  W.  E.  710;  Smith 
V.  British  Marine  Mutual  Insurance  Association,  W.  N.  (1883)  232;  Davis  v. 
James,  26  C.  D.  778;  Murray  v.  Epsom  Local  Board,  (1897)  1  Ch.  35; 
Saccharin  Corp.,  Ltd.  v.  Wild,  (1903)  1  Ch.  410.  For  notes  on  oases  aa  to 
scandal,  or  embarrassment,  &c.,  see  Seton,  36 — 38;  Dan.  Pr.  333 — 335. 
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tending   to   delay   the  fair  trial   of  this  action  (t)   [or  as 

may  be]; 
and  that  the  defendant  [or  as  mtay  &e]  may  be  ordered  to  pay  the 
costs  of  this  application. 


495. 

Notice  to 
exclude  cer- 
tain causes  of 
action,  and  to 
confine  action 
to  rest  of 
plaintiff's 
«laim  (»). 
[Dan.  Pr. 
36.3.] 


'Formal  parts:  see  Form  44. 

Take  notice  that  the  defendant  C.  D.  intends  to  apply,  dc, 
that  the  plaintiff's  claim  in  this  action  for  (Here  specify  the 
causes  of  action  which  it  is  desired  to  exclude)  may  be  excluded, 
and  that  this  action  may  be  confined  to  the  rest  of  the  causes  of 
action  mentioned  in  the  statement  of  claim  in  this  action. 

If  no  statement  of  claim  has  been  delivered,  say :  mentioned 
in  the  indorsement  of  claim  on  the  writ  of  summons  in  this 
action. 
And  that  the  plaintiff  may  be  ordered  to  amend  the  said  statement 
of  claim  [or,  the  said  indorsement  of  claim]  accordingly;  and  that 
the  plaintiff  may  be  ordered  to  pay  the  costs  of  this  application 
and  of  making  the  said  amendment. 


496. 

Particulars 
of  debt,  ex- 
penses, or 


(3.)  FarticiMff,rs . 

{Title  and  reference  to  the  record.) 

The  following  are  the  particulars  of  the  "debt,"  "expenses," 

or,  "  damages  "  referred  to  in  the  writ  of  summons  herein  [or,  in 

the  statement  of  claim;  or,  defence;  or,  set-off;  or,  counterclaim; 

or,  in  the paragraph  of  the  statement  of  claim;  or  as  the  case 

may  be],  namely: 

(Here  set  out  the  particulars,  either  in  the  form  of  an  account, 
or  in  such  other  form  as  may  be  most  convenient'.) 


Delivered  the 


day  of 


19- 


by  G.  H., 
of , 


To  the  (defendant)  and 

to  Mr. , 

his  solicitor  or  agent. 


Agent  for  M.  N., 

of , 

(Plaintiff's)  solicitor. 


(0  See  Grmj  v.  Webb,  21  C.  D.  802. 

(«)  See  0.  XVIII.  8,  9. 

(a)  Particulars  of  misrepresentation,  fraud,  breach  of  trust,  wilful  default, 
or  undue  influence  relied  on  by  the  pleader,  and  in  other  cases  where  necessary, 
are  to  be  given  in  the  pleadings.  If  the  particulars  be  of  debt,  expenses,  or 
damages,  and  exceed  three  folios,  the  fact  must  be  so  stated,  with  a  reference 
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497. 
„,   Formal  parts:  see  Form  44.  Notice  for 

S°'  Take  notice  that  the  defendant  CD.  [or,  plaintiff]  intends  to  laraty). 
apply,  dc,  that  the  plaintiff  [or,  defendant]  do  within  — —  days  329'°386!i 
after  service  of  the  order  hereon  deliver  to  the  defendant  \_or, 
plaintiff]  particulars  in  writing  [or,  further  and  better  particulars] 
of  (Here  state  shortly  the  particular  matter  of  which  the  particu- 
lars are  required;  as :) 

the  misrepresentation — or,  fraud;  or,  wilful  default;  or,  undue 

influence — alleged  in  the paragraph  of  the  statement  of 

claim  [^or,  defence]  of  the  plaintiff  [or,  defendant]. 
Or,  particulars  in  writing  with  dates  and  items  of  (Stating 
what)  mentioned  in  the  —  paragraph  of  the  plaintiff's  [_or, 
defendant's]  pleadfhg  (describing  it). 

And  that  unless  such  particulars  be  delivered  within days,  all 

further  proceedings  may  be  stayed  until  the  delivery  thereof  (2) . 


498. 

(Short  title  and  reference  to  the  record.)  Particulars 

delivered 
The  following  are  the  particulars  of  fraud  [or  as  may  6e]  alleged  pursuant  to 

in  the paragraph  of  the  plaintiff's  statement  of  claim  in  this  man.  pi-. 

action  [or  as  may  be],  delivered  pursuant  to  order  dated  the ^29, 386.] 

day  of ,  19 — . 

(Here  set  out  the  particulars  in  accordance  with  the  order.) 

Delivered  the day  of ,  19 — , 

ToMr.  Z.,  byX.  Y., 

Defendant's  [or,  plaintiff's]  Plaintiff's  [or,  defendant's] 

solicitor  [or,  agent].  solicitor  [or,  agent]. 

to  full  particulars  already  delivered,  or  to  be  delivered  with  the  pleading: 
O.  XIX.  6.  The  form  in  the  text  is  taken  from  Chitty's  Forma,  218.  As  to 
particulars,  see  Bullen  &  Leake,  37 — 41. 

(y)  See  0.  XIX.  7;  and  headnote,  p.  211;  Chitty's  Forms,  223.  For 
form  of  order  for  particulars,  see  E.  S.  C.  App.  K.,  Nos.  12,  12a  and  13. 
If  particulars  are  not  delivered  by  pit.  within  the  time  mentioned  in  the 
order,  the  dft.  may  apply  for  an  order  dismissingf  the  action  unless  the  par- 
ticulars are  delivered  within  a  specified  time:  see  Bavey  v.  Sentinck,  (1893) 
1  Q.  B.  185.  For  form  of  order  for  further  particulars  of  coun,terolaim,  see 
Seton,  3S,  No.  7.  As  to  the  object  of  particulars,  see  Spedding  v.  Fitzpatrich, 
38  C.  D.  410;  Crompton  v.  Anglo-American,  #c.  Co.,  35  C.  D.  283;  "The 
Bory,"  7  P.  D.  117;  Thompson  v.  BirUey,  31  W.  E.  230;  WooUey  v.  Broad, 
(1892)  2  Q.  B.  317.  Where  a  specific  sum  is  claimed,  particulars  must  be  given 
before  the  defence  is  put  in:  Blackie  v.  Osmaston,  28  C.  D.  119;  seows,  where 
the  claim  is  only  for  an  account:  AuguHinus  v.  Nerinckx,  16  C.  D.  13.  For 
further  instances  of  particulars  ordered  before  defence,  see  Dan.  Pr.  328, 
note   (■«). 

{z)  See  O.  XIX.  8;  and  headnote,  p.  211. 

(;«)  See  Chitty's  Forms,  218,  219. 
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499. 

Notice  for 
leave  to 
amend  par- 
tioalar8(i). 
[Dan.  Pr. 
329.] 


THE  PLEADINGS  IN  AN  ACTION. 


[Ch.  IX. 


Formal  parts:  see  Form  44. 

Take  notice  that  the  plaintiff  [or,  defendant]  intends  to  apply, 

dc,  that  he  may  be  at  liberty  to  amend  the  particulars  of , 

delivered  by  him  herein,  and  that  the  costs  of  this  application  may 
be  costs  in  the  action. 


XX.  1. 


Section  II. — The  Statement  of  Claim. 

[Dan.  Pr.,  pp.  346— 382.J 
The  Statement  of  Claim. — Summary  of  Material  Provisions  of  B.  8.  C.  1883. 

Rules  as  to  delivery  of: —  .  Obdek. 

(«)  None   oan  be  delivered  where   writ  specially   indorsed' 

under  0.  III.  6  

(6)  Subject   to  provisions   of   0.   XIII.   12,  none  shall   be 
delivered  unless  the  same  shall  be  ordered  under  0. 

XXX.  or  0.  XVUlA.  3 

(c)  Where  statement  of  claim  ordered,  it  must  be  delivered 
within  the  time  specified  in  the  order,  or  if  no  time 
flpecified,  within  twenty-one  days  from  date  of  order. 
Claim,  may  be  extended  beyond  relief  claimed  in  writ. — Plain- 
tiff may  alter,  modify,  or  extend  his  claim  without  amending  the 

indorsement  on  the  writ  

Claim  of  relief. — Must  be  specifically  stated,  either  simply  or 

in  the  alternative,  and  prayer  for  general  relief  unnecessary 

Relief  founded  on  separate  facts. — ^Where  plaintiff  seeks  relief 
in  respect  of  several  distinct  grounds,  they  must  be  stated,  as  far 

as  may  be,  separately  and  distinctly  

Stated  or  settled  account. — In  every  ease  where  the  cause  of 
action  is  a  stated  or  settled  account,  the  same  must  be  alleged  with 
particulars,  except  where  a  statement  of  account  is  relied  on  by 
way  of  evidence  or  admission  of  any  other  cause  of  action  which 

is  pleaded  

Amendm,ent  of  statement  of  claim. — Plaintiff  may,  without 
leave,  amend  his  statement  of  claim  once  at  any  time  before  the 
expiration  of  the  time  limited  for  reply  and  before  replying,  or, 
where  no  defence  is  delivered,  at  any  time  before  the  expiration 
of  four  weeks  from  the  last  appearance,  or  where  defence  is  / 

delivered  but  no  order  for  reply  is  made,  within  ten  days  from 

the  delivery  of  the  defence  or  the  last  of  the  defences XXVIII.  2. 

As  to  the  statement  of  claim,  see  Chitty's  Arch.  288 — 296;  Odgers  on  Plead- 
ing, 190—211;  Bullen  &  Leake,  42—519. 


6. 


7. 


8. 


(6)  See  Chitty's  Forms,  227,  note  («).  Leave  to  amend  may  be  given  on 
terms  if  no  injury  wiU  be  caused  to  the  other  party  which  will  not  be  com- 
pensated for  by  costs:   see  Claparede  S;  Oo.  v.  Commercial  Union  Association, 

32  W.  E.  151,  262;   and  Sanders  v.  Hamilton,  96  L.  T.  679.     But  leave  to 
amend  particulars  will  not  as  a  rule  be  allowed  at  the  trial:  Moss  v.  Malinga,. 

33  Ch.  D.  603. 


S.  2.] 


THE  STATEMENT  OF  CLAIM. 
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(1.)  Generally. 
19- 


B.  No. 


In  the  High  Court  of  Justice, 
Chancery  Division  ('d) . 
(Name  of  Judge  (d).) 

Writ  issued  the  — 
Between  A.  B.  . 

C.  D.  . 


■id). 


500. 

G-eneral  form 
of  statement 
of  claim  (c) . 
[Dan.  Pr. 
374,  375.] 


of 


19- 


and 


-(e). 
Plaintiff, 

Defendant  (/). 


Statement  of  Claim  {g) . 

The  plaintiff,  dc.  )  (Here  insert  the  statement   of   the 

[or,]  •         V      plaintiff's  claim;  see  the  several 

The  plaintiff's  claim  is,  dc.  )      forms  of  claim  (h).) 
The  plaintiff  claims  (Statement  of  relief  claimed  (i)). 

Signed  (Signature  of  counsel,  or  soli- 
citor,  or  party  in  person,   as 
may  be (1c).) 
,  19-, 


Delivered  (I)  the day  of 


by  X.  Y.  (g), 

of ;, 

Plaintiff's  solicitor. 
Or,  A.  B.  (g), 
of—, 

Plaintiff  in  person. 


(c)  See  E.  S.  C.  App.  C,  Sect.  I. 

(rf)  See  O.  XIX.  11. 

(e)  This  is  stated  in  the  form  in  E.  S.  C.  App.  C,  although  the  rules  no- 
where expressly  require  it. 

(/)  If  pit.  has  been  wrongly  named  in  the  writ,  and  the  misnomer  has  not 
been  corrected  by  amendment,  it  may  be  corrected  in  the  statement  of  claim 
without  order.  And  similarly  in  the  case  of  a  misnamed  dft.  The  correction 
should  be  made  in  the  title;  thus:  Between  A.  B.  in  the  writ  named  0.  B. 
pit.,  and  C.  D.  in  the  writ  named  B.  D.  dft.:  Dan.  Pr.  375,  and  notes  (r) 
and  (i). 

(ff)  See  O.  XIX.  U. 

(A)  This  statement  must  be  as  brief  as  the  nature  of  the  case  will  admit: 
0.  XIX.  2.  It  must  contain  a  statement,  in  a  summary  form,  of  the  material 
facts  on  which  pit.  relies,  but  not  the  evidence;  the  paragraphs  being  num- 
bered consecutively:  Ibid.,  i.  As  to  the  rules  of  pleading  generally  upon 
which  the  statement  must  be  framed,  see  headnote  at  p.  210.  As  to  rules  of 
pleading  with  regard  to  statements  of  claim,  Ibid. 

(i)  See  O.  XX.  6. 

(A)  O.  XIX.  4. 

(Z)  O.  XIX.  10,  11.  If  dft.  has  not  appeared,  the  statement  of  claim  must 
be  filed:  Ibid.,  10;  O.  LXVII.  i. 

D. — F.  15- 
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501. 

Notice  for 
further  time 
to  deliver 
statement  of 
claim  (m) , 
[Dan.  Pr. 
376.] 


Forntal  parts:  see  Form  44. 

Take  notice  that  the  plaintiff  intends  to  apply,  dc. 


for 


days'  further  time  to  deliver  his  statement  of  claim  in  this  action 
{If  time  has  already  expired,  add:  notwithstanding  the  time 
limited  has  expired). 


502. 

Notice  for 
liberty  to 
amend  claim. 
[Dan.  Pr. 
378.] 

503. 

Notice  to 
disallow 
amendments. 
[Dan.  Pr. 
379.] 

504. 

Notice  to 
strike  out 
unnecessary, 
scandalous,  or 
embarrassing 
matter  in 
claim. 
[Dan.  Pr. 
381.] 

505. 

Notice  for 
particulars. 
[Dan.  Pr. 

386.] 


506. 

Statement  of 
claim  in  an 
action  for 
administra- 
tion (o). 


{See  Form  485.) 


{See  Form  488  or  489.) 


(See  Form  494.) 


{See  Form  497.) 


(2.)  Forms  of  Statement  of  Claim. 

{a)  In  Actions  assigned,  by  the  Supreme  Court  of  Judicature  Act, 
1873,  s.  34,  to  the  Chancery  Divlsion{n). 
Formal  parts :  see  Form  500 . 
The  plaintiff  is  a  creditor  of  X.  Y.,  deceased,  of  whom  the 

(«)  As  to  the  time  for  delivery  of  a  statement  of  claim,  see  O.  XX.  1(c); 
and  headnote,  p.  224.  As  to  enlargement  of  time,  see  O.  LXIV.  7.  In 
the  absence  of  special  directions  by  the  Court  as  to  how  costs  are  to  be  borne, 
the  taxing  master  is  not  to  allow  the  costs  of  more  than  one  extension  of  time, 
unless  satisfied  that  such  extension  was  necessary,  and  could  not,  with  due 
diligence,  have  been  avoided:  0.  LXV.  27  (24).  Before  making  the  applica- 
tion a  request  should  be  made  to  dft.  or  his  solicitor  for  a  written  consent 
under  0.  LXIV.  8,  otherwise  the  costs  may  be  disallowed:  0.  LXV.  27  (24). 
No  order  for  extension  of  time  need  be  drawn  up  unless  containing  special 
directions:  0.  LII.  14. 

(«)  See  E.  S.  C.  App.  C,  Sect.  11. 

(o)  Ibid.,  No.  1.  For  form  of  indorsement,  see  E.  S.  C.  App.  A.,  Part  III., 
Sect.  I.,  No.  1;  and  Form  209.  For  form  of  defence,  see  App.  D.,  Sect.  II.;' 
and  Form  563. 
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defendant  C.  D.  is  executor  [w,  administrator]  and  the  defendant 
E.  F.  is  heir-at-law  [or,  devisee']  (p). 

Particulars  of  the  claim:  — 
Principal  due  on  the  bond  of  the  testator  [or, 

intestate],  duted  the  day  of  ,  19 —  £2,000 

Interest  from  the  ■  of  at  5  per  cent.         250 


£2,250 
The  plaintiff  claims  to  be  paid  the  amount  due  to  him,  or  to 
have  the  real  and  personal  estate  of  the  said  X.  Y.  administered. 

(Signed)  . 

Delivered . 

507. 
Forrrial  parts :  see  Form'  500 .  statement  of 

1.  The  plaintiff  is  residuary  legatee  of  A.  B.  of  the  City  of  action  against 
Bath,  who  died  March  3rd,  19—,  having  made  his  'will  dated  exeoutorson 

.  the  footing 

March  2nd,  19 — ,  and  appointed  the  defendants  his  executors,  who  of  wilful 
proved  his  wiU  April  6th,  19—.  default  (?). 

2.  The  defendants  have  been  guilty  of  wilful  default  in  not 
getting  in  certain  property,  of  the  testator. 

3 .  The  wilful  default  on  which  the  plaintiff  relies  is  as  follows :  — 
C.  D.  owed  to  the  testator  1,000?.,  in  respect  of  which  ^o 
interest  had  bee;n  paid  or  acknowledgment  given  for  iive  years 
before  the  testator's  death.  The  defendants  were  aware  of 
this  fact,  but  never  applied  to  0 .  D .  for  payment  until  more 
than  a  year  after  testator's  death,  whereby  the  said  sum  was 
lost. 

The  plaintiff  claims: — 

1 .  Account  of  testator's  personal  estate  on  footing  of  wilful 

default . 

2.  Administration  of  the  testator's  personal  estate. 

(Signed)  . 

Delivered  . 

(p)  As  to  the  part  in  italios,  by  the.  Land  Transfer  Act,  1897  (60  &  61 
Vict.  c.  65),  real  estate  (which  does  not  include  land  of  copyhold  tenure  or 
customary  freehold  as  to  which  an  admission  or  any  act  by  the  lord  of  the 
manor  is  necessary  to  perfect  the  title  of  a  purchaser  from  the  customary 
tenant)  vests  upon  death  in  the  deceased  owner's  personal  representatives  or 
representative  as  if  it  were  a  chattel  real,  until  by  conveyance  or  assent  it  is 
transferred  to  or  vested  in  the  heir  or  devisee.  As  a  consequence,  the  heir  or 
devisee  cannot  be  sued  until  the  estate  has  become  thus  vested  in  him,  and 
until  that  has  happened  the  action  should  be  against  the  executor  or  adminis- 
trator. 

(?)  See  R.  S.  C.  App.  C,  Sect.  II.,  No.  2.  As  to  allegation  of  wilful  de- 
fault in  the  statement  of  claim,  see  Dan.  Pr.  359,  note  («(),  and  cases  there 
■cited;  and  see  Smith  v.  Armitage,  1i  C.  D.  727. 

15(2) 
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508. 

Statement  of 
claim  in  an 
action  for 
dissolution 
of  partner- 
ship (?•). 


509. 

Statement  of 
claim  in  an 
action  for 
accounts  (»). 


510. 

Statement  of 
claim  in  an 
action  for 
foreclosure 
or  sale  (t). 


Formal  farts :  see  Fovroi  500 . 

1 .  The  plaintiff  oji  December  30, 1875,  entered  into  partnership 
articles  with  the  deifendajit  for  ten  years. 

2.  The   de!fenda/jit    has    broken    the    partnership    articles   as 
follows:— 

a.  . 

b.  ■ . 


c. 


The  plaintiff  claims: — 

1.  Diflsolution. 

2.  Accounts  and  inquiries. 

3.  A  receiver  and  majiager. 


(Signed)  - 
Delivered 


Formal  farts :  see  Form'  500 . 

1.  The  plaintiffs  are  executors  of  A..,  deceased. 

2.  From  the  year  1875  till  his  death  A.  employed  the  defen- 
dant as  his  confidential  agent  in  the  management  of  a  large 
building  estate  at  X. 

3.  The  defendant  as  isuch  agent  received  large  sums  of  money 
for  the  said  A.,  for  which  he  refuses  to  account. 

The  plaintiffs  claim: — 

1 .  Accounts  of  all  sums  received  and  paid  by  the  defendant 

as  agent  of  A. 

2.  Payment  of  the  amount  found  due. 

(Signed) . 

Delivered . 


Formal  farts :  see  Form  500 . 

1 .  The  plaintiff  is  mortgagee  of  lands  belonging  to  the  defen- 
dant. 

2.  The  following  are  the  particulars  of  the  mortgage: — 
(«.)  {Date  cmd  norms  of  mortgagor  and  mortgagee.) 

(r)  See  E.  S.  C.  App.  C,  Sect.  II.,  No.  3.  For  form  of  indorsement,  see 
App.  A.,  Part  III.,  Sect.  I.,  No.  2;  and  Form  211. 

(«)  See  E.  S.  C.  App.  C,  Sect.  II.,  No.  4. 

(«)  See  E.  S.  0.  App.  0.,  Sect.  II.,  No.  5.  This  claim  should  set  out  the 
mortgagor's  covenant  for  payment  of  principal  and  interest  if  it  is  desired  to 
obtain  a  judgment  for  personal  payment  against  the  dft.:  see  Wethered  v. 
Cox,  W.  N.  (1888)  165.  For  form  of  indorsement,  see  App.  A.,  Part  III., 
Sect.  I.,  No.  4;  and  Form  212.  For  forms  of  defence,  see  App.  D.,  Sect.  II., 
No.  1 ;  and  Forms  564,  565. 
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(b.)  (Sum  seewr^.) 
(c.)  (Rate  of  interest.) 
(d.)  (Property  subject  to  iviortgage.) 
(e.)  (Amount  now  due.) 
(If  the  plaintiff's  title  is  a  derivative  title,  state  shortly  the 
assignments  under  which  he  claims.) 

(If  the  plaintiff  is  rriortgagee  in  possession,  add:) 

3.  The  plaintiff  took  possession  of  the  mortgaged  property  on 

the of 19 — ,  and  is  ready  to  account  as  mortgagee  in 

possession  from  that  time. 

The  plaintiff  claims  payment,  or,  in  default,  sale,  or  foreclosure 
[and  possession]. 

(Signed) . 

Delivered ■. 


511. 

Formal  parts :  see  Form  500 .  statement  of 

1 .  The  plaintiff  is  mortgagor  of  lands,  of  which  the  defendant  °^^  ™  ^'^ 
is  mortgagee.  ;  redemp- 

2.  The  following  are  the  particulars  of  the  mortgage: —  ^°^  ^"'' 
(a.)  (Date.) 

(b.)  (Sum  secured.) 

(c.)  (Rate  of  interest.) 

(d.)  (Property  subject  to  mortgage.) 
(If  the  plaintiff's  title  is  derivative,  state  shortly  the  deeds 
under  which  he  clainis.) 

(If  the  defendant  is  mortgagee  in  possession,  add:) 

3.  The  defendant  has  taken  possession  [^or,  has  received  the 
rents]  of  the  mortgaged  property. 

The  plaintiff  claims  to  redeem'  the  said  premises,  and  to  have 
the  same  reconveyed  to  him  [and  to  have  possession  thereof]. 

(Signed)  . 

Delivered  . 


512. 
Formal  parts:  see  Form  500.  Statement  of 

1.  By  a  settlement  on  the  marriage  of  A.  B.  and  C.  B.,  dated  aotiSifor 
January  10,  1870,  Whiteacre  was  demised  to  trustees  for  1,000  raising 

years  on  trust  after  the  deaths  of  A.  B.  and  C.  B.  to  raise  5,000Z.  ottier'cha^ges 

on  land  (x), 

(u)  See  R.  S.  0.  App.  0.,  Sect.  II.,  No.  6.  For  form  of  indorsement,  see 
App.  A.,  Part  III.,  Sect.  I.,  No.  5;  and  Form  213.  For  form  of  defence,  see 
App.  D.,  Sect.  11.,  No.  2;  and  Form  566. 

(«)  See  R.  S.  C.  App.  C,  Sect.  II.,  No.  7.  For  form  of  indorsement,  see 
App.  A.,  Part  III.,  Sect.  I.,  No.  6;  and  Form  215. 
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for  the   younger    children  of  the    marriage  who  should  attain 
twenty-one. 

2.  A.  B.  died  .February  15,  1890. 

3.  C.B.  died  June  10,  1895. 

4.  There  were  five  children  only  of  the  marriage  of  A.  B.  and 
C.  B.,  all  of  whom  are  now  li^dng  and  have  attained  twenty-one. 
The  plaintiff  is  the  second  born  child. 

5.  The  defendants  were  on  April  5,  1897,  appointed  trustees 
of  the  settlement. 

The  plaintiff  claims:  — 

1 .  To  have  5,000Z.  raised  by  sale  or  mortgage  and  distributed 
among  the  persons  entitled. 

(Signed) . 

Delivered . 


513. 

Statement  of 
claim  in  an 
action  for 
sale  and  dis- 
tribution of 
proceeds  of 
'  property  sub- 
ject to  any 
lien  or 
charge  (y). 


514. 

Statement  of 
claim  in  an 
action  for 
breach  of 

trust  (z). 


Formal  parts :  see  Form'  600 . 

1.  On  November  12,  1880,  A.  and  the  defendant  B.  deposited 
with  the  plaintiff  600  Russian  Government  bonds  as  security  for 
a  debt  of  1,000L  and  interest  at  4  per  cent,  due  from  A.  and  the 
defendant  B.  to  the  plaintiff. 

2.  A.  died  March  12,  1881. 

3.  On  March  30,  1881,  administration  of  the  estate  of  A.  was 
granted  to  the  defendant  C . 

4.  800L  and  30Z.  for  interest  is  owing  to  the  plaintiff  on  thb 
security  of  the  said  bonds. 

The  plaintiff  claims: — 

1.  Sale  of  the  said  bonds. 

2.  Application  of  the  proceeds  in  payment  of  his  debt. 

3.  Distribution  of  the  surplus  among  the  parties  entitled. 

(Signed)  . 

Delivered . 


Formal  parts :  see  Form'  500 . 

1.  By  a  settlement  dated  July  3,  1872,  on  the  marriage  of  the 
plaintiffs'  father  and  mother,  of  which  the  defendant  A.  B.  and 
one  CD,  were  trustees,  the  plaintiffs  are  absolutely  entitled  on 
the  deaths  of  their  father  and  mother. 

2.  On  August  5,  1874,  C.  D.  died,  and  the  defendant  E.  F. 
was  appointed  in  his  place. 


(y)  See  E.  S.  C.  App.  C,  Sect.  II.,  No.  8. 
(«)  Ibid.,  No.  9. 


S.  2. J  THE  STATEMENT  OF  CLAIM.  231 

3.  On  December  1,  1879,  the  plaintiffs'  father  died. 

4.  On  January  1,  1880,  the  plaintiffs'  mother  died. 

5.  The  defendants  have  committed  the  following  breaches  of 
trust  by: 

(a.)  Sale  of  '3,000Z.  Bank  Stock  and  investment  of  the  pro- 
ceeds in  the  business  of  the  defendant  A.  B. 

(6.)  Sale  of  leasehold  property  Worth  5,000?.  to  Gr.  H.  for 
1,000L  [without  taking  any  proper  steps  to  ascertain 
its  value  or  to  obtiain  such  value.] 
The  plaintiffs  claim: — 

1.  The  replacement  of  3,000?.  Bank  Stock,  and  51.  per  cent. 

interest  on  the  proceeds  of  the  Bank  Stock  sold  from 
the  date  of  sale  till  replacement. 

2.  Payment  of  4^000?.  and  interest  at  5  per  cent,  per  annum 

from  the  date  of  the  sale . 

(Signed)  

Delivered  . 

515 

Formal  parts :  see  Form  500 .  statement  of 

1.  By  a  settlement  dated  June  10,  1856,  upon  trust  for  A.  B.  claim i"  an 

.  .  .  .         .,  ,  action  for 

and  C .  B .  successively  for  life,  with  remainder  for  their  children  execution  of 

who    should    attain    twenty-one,    the    following   property    was  *  "^"^  '"'' 

assured: — 

(a.)  A  sum  of  5,735?.  14s.  2d.  consolidated  3?.  per  cent. 

annuities. 

(6.)  4,000?.  invested  on  mortgage  of  land  at  X. 

(c.)  One-fifth  of  the  residuary  estate  of  D.  deceased,  subject 

to  a  prior  life  interest. 

2.  On  August  15,  1862,  C.  B.  died. 

3.  On  February  18,  1875,  A.  B.  died. 

4.  On  September  10,  1879,  D.  died. 

5.  A.  B.  and  C.  B.  had  five  children  only,  of  whom  the  plain- 
tiff is  one. 

6.  The  defendants  are  the  present  trustees  of  the  settlement. 
The  plaintiff  claims: — 

1 .  Execution  of  the  trusts  of  the  settlement . 

2.  All  necessary  accounts  and  inquiries. 

3.  A  receiver. 

(Signed)  . 

Delivered  — — ■. 


(a)  See  R.  S.  0.  App.  C,  Sect.  II.,  No.  10.    For  form  of  indorsement,  see 
App.  A.,  Part  III.,  Sect.  I.,  No.  7;  and  Form  216. 
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THE  PLEADINGS  IN  AN  ACTION.  [Cll.  IX. 


516. 

Statement  of 
claim  in  an 
action  for 
rectification 
of  an  instru- 
ment (i). 


517. 

Statement  of 
claim  in  an 
action  for 
specific  per- 
formance {c). 


Formal  parts :  see  Form  500 . 

1.  In  1865  a  marriage  was  arranged  between  A.  B.  and  the 
plaintiff. 

2.  By  an  agreement  contained  in  two  letters,  dated  February  10 
and  12,  1865,  it  wias  agreed  between  C.  B.,  the  father  of  A.  B.,. 
and  D.,  the  father  of  the  plaintiff,  that  each  should  settle  10,000Z. 
on  trust  for  A.  B.  and  the  plaintiff  successively  for  life,  with 
remainder  on  the  usual  trusts  for  the  children  of  the  marriage. 

3.  Byletter,  dated  March  7, 1865, from  D.  to  Messrs.  E.&Co., 
his  solicitors,  he  instructed  them  to  prepare  a  settlement. 

4.  A  settlement,  dated  April  25,  1865,  was  execujted  upon  the 
m'arriage  of  A.  B.  and  the  plaintiff,  accidentally  omitting  to  give 
a  life  interest  to  the  plaintiff  after  the  life  interest  of  A .  B . 

5.  On  May  20,  1882,  A.  B.  died. 

6.  The  defendants  H.  and  K.  are  the  present  trustees  of  the 
settlement. 

7.  The  defendants  L.,  M.,  and  N.  are  the  only  children  of  the 
marriuge. 

The  plaintiff  claims: — 

Rectification  of  the  settlement. 

(Signed)  ■ . 

Delivered . 

Formal  parts:  see  Form  500. 

1.  By  an  agreement  [or,  letters]  dated  [or,  made  verbally  at 

interviews  on  or  about]  the  -— — ■  day  of ,  the  plaintiff  agreed 

to  purchase  from  the  defendant  the  Home  Farm,  Kent,  for  £ . 

The  sale  was  to  be  completed  on  the of . 

(7/  the  agreement  was  v^erbal,  add:) 

2.  The  agreement  so  entered  into  has  been  part  performed  as 
follows  (State  how). 

The  plaintiff  claims  specific  performance  of  the  above  agree- 
ment, and  that  the  defendant  'may  he  ordered  to  execute  a  proper 
conmyance  of  the  pr,e)mises  to  the  plaintiff  '{Stating  in  each  case 
what  the  defendant  is  required  specifipally  to  do) . 

(Signed)  • . 

Delivered  

(6)  See  B.  S.  C.  App.  C,  Sect.  II.,  No.  11.  For  form  of  indorsement,  see 
App.  A.,  Part  III.,  Sect.  I.,  No.  8;  and  Form  217. 

(c)  See  R.  S.  O.  App.  C,  Sect.  II.,  No.  12.  The  words  in  italics  are  wrongly 
given  in  the  official  form,  they  should  be  used  when  the  purchaser  is  pit.,  not 
when  dft.  For  form  of  indorsement,  see  App.  A.,  Part  III.,  Sect.  I.,  No.  9; 
and  Form  218.    For  form  of  defence,  see  App.  D.,  Sect.  II.;  and  Form  567. 
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518. 

Formal  parts :  see  Form  500 .  statement  of 

1.  Bv  will,  dated  January  5,  1864,  A.  devised  Whiteaore  to  action  for 
B.,  C,  and  D.  as  tenants  in  comtaon.  partition  or 

2.  On  Maroh  10,  1865,  A.  died.  estate  (<?). 

3.  On  March  20,  1865,  A.'s  will  was  proved. 

4.  On  June  25,  1867,  B.  conveyed  to  the  plaintiff  his  share  of 
Whiteaore. 

5.  On  July  30,  1869,  0.  conveyed  his  share  to  the  defendants 
on  trust  for  sale. 

6.  By  will,  dated  November  5,   1872,  D.  devised  his  share 
among  his  children  equally. 

7.  On  December  2,  1872,  D.  died. 

8.  On  December  15,  1872,  D.'s  will  was  proved. 

9.  There  were  ten  children  of  D.  living  at  his  decease,  some  of 
whom  have  since  died. 

[10.  Whiteaore  consists  of  a  mansion  house  and  grounds. 
11.  A  sale  of  the  property  and  a,  division  of  the  proceeds  will 
be  more  beneficial  than  a  division  of  the  property.] 
The  plaintiff  claims: — 

A  division  of  Whiteaore  among  the  parties  interested. 
[Or,  a  sale  of  Whiteaore  and  distribution  of  the  proceeds 
among  the  parties  interested.] 

(Signed)  . 

Delivered . 


519. 

Formal  parts :  see  Form  500 .  statement  of 

1.,  By  will,  dated  August  10,  1882,  A.  devised  Whiteaore  and  action  for 
10,000Z.  to  defendant  on  trust  for  plaintiff.  M^fand°* 

2.  On  August  15,  1882,  A.  died.  care  of 

*    3.  On  August  30,  1882,  probate  was  granted  to  the  defendant,  estate (e). 
the  sole  executor. 

4.  The  plaintiff  is  an  infant  twelve  years  old. 

The  plaintiff  claimB: — 

1.  That  the  plaintiff  may  hecome  a  ward  of  Court. 

2.  Administration  of  the  trusts  of  the  will  of  A.  so  far' 9,8 


necessary. 


(Signed)  - 
Delivered 


(d)  See  E.  S.  0.  App.  C,  Sect.  II.,  No.  13. 

(e)  See  E.  S.  C.  App.  C,  Sect.  II.,  No.  14. 
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THE  PLEADINGS  IN  AN  ACTION.  [Ch.  IX. 

(6.)  In  Actions  included  in  R.  8.  C,  Order  III.,  rule  6. 

(The  indorsement  in  such  case  eonstitutes  the  Statement  of 
Claim  (/).    For  forms  of  indorsement,  see  Forms  322 — 336.) 


(c.)  In  Actions  for  Damages  for  preach  of  Contract  or  Dutjf 
520.  arising  out  of  Contract  {g) . 

Statement  of        Formal  parts :  see  Form  600. 

claim  m  an  ^  . 

action  ty  1 .,  The  plaintiff  Jbas  suffered  damage  ,bj  breach  of  contract  for 

i^UeTof^Sds  sale  and  delivery  by  the  .defendant  to  the  plaintiff  of  100  tons  of 
for  not  Scotch  pig  iron  at  51.  per  ton  to  be  delivered  on  rail  at  Middles- 

delivering  (A).  jjjjj,jj^gj^  Q^  ^j^g  j5^j^  q£  J^laroh,  1882. 

2.  The  defendant  did  not  deliver  any  [or, tons,  as  the  case 

may  he]  of  the  said  iron. 

Particulars  of  damage: — 

Loss  of  profit  at  11.  per  ton  on  100  tons £100 

The  plaintiff  claims  lOOJ. 

(Signed) . 

Delivered . 

521. 

:,,Sta,tementof        Formal  parts:  see  Form  500. 

[    action  by  1  •,  The  plaintiff  has  suffered  damage  by  breach  of  a  contract 

buyer  against  between  the  plaintiff  and  the  defendant  for  sale  and  deliverrv  of 

seller  of  goods  n  i  '      < 

for  delivering   100  sacks  of  nour  known  as  seconds  at  35s.  per  sack. 

to^cratrac"m        ^•'  ^^  sacks  delivered  were  inferior  to  seconds,  and  20  sacks  were 

not  delivered. 

Particulars  of  damage: — 

£ 

80  sacks  at  4s 16 

20  sacks  at  5s 5 


The  plaintiff  claims  21?.  £21 

(Signed)  — 
Delivered  - 


(/)  See  0.  XX.  1  (a).  For  forms  of  defence  in  such  cases,  see  R.  S.  C. 
App.  D.,  Sect.  IV.;  and  Forms  668 — 570. 

(_g)  For  forms  of  statement  of  claim  in  actions  on  contract,  see  Bullen  & 
Leake,  69 — 333.  The  words  "Place  of  trial"  have  been  omitted  from  these 
forms:  see  0.  XXXVI.  r.  1. 

(A)  See  R.  S.  C.  App.  C,  Sect.  V.,  No.  1.  For  form  of  indorsement,  eeo 
App.  A.,  Part  III.,  Sect.  IV. 

(»)  See  R.  S.  C.  App.  C,  Sect.  V.,  No.  2.  For  form  of  indorsement,  see 
App.  A.,  Part  III.,  Sect.  IV. 
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522. 

Formal  parts :  see  Form  500 .  statement  of 

1.  The  plaintiff  has  suffered  damage  by  breach  of  a  charter-  action  by 
party  dated  the  10th  of  March,  1882,  between  the  plaintiff  and  ^^^^^i^^'^ 
the  defendant  of  the  ship  "Mary."  charterer  for 

2.  The  ship  was  detained  at  the  port  of  loading.  beyraid'the 
Particulars  of  damage: —  demiu-rage 
1882— Jan.  1  \                                                             £ 

to       j- 10  days'  detention  beyond  the  de- 
Jan.  10  J      murrage  days  at  261.  per  day     250 
The  plaintiff  claims  2501. 

(Signed)  . 

Delivered . 


(*)• 


Formal  parts :  see  Form  500 .  523. 

1 .  The  plaintiff  has  suffered  damage  by  breach  of  contract  by  Statement  of 
biU  of  lading  of  goods  shipped  by  the  plaintiff  on  boai'd  the  action  by 

"  Jane,"  signed  by  defendant,  dated  the  1st  of  January,  1882.       shipper 

2.  50  bales  of  cotton  were  delivered  in  a  damaged  condition.       master  on  a 
Particulars  of  damage:-  tedamate^ 

50  bales  at  21 £100  togoods(;). 

The  plaintiff  claims  1001. 

(Signed)  . 

Delivered . 


524. 

Formal  parts :  see  Form  500 .  statement  of 

1.  The  plaintiff  has  suffered  damage  by  breach  of  contract  by  aotirai'by*'^ 
bill  of  lading  of  goods  shipped  by  the  plaintiff  signed  by  the  shipper 
master  of  the  ship  "Mary"  as  the  defendant's  agent,  dated  the  owner  on  a 
1st  of  January,  1882.  Km^g^^ 

2.  50  quarters  of  wheat  were  delivered  in  a,  damaged  condition,  and  short 
and  100  quarters  were  not  delivered.  eivery(«>). 

Particulars  of  damage: — 

£ 

100  quarters  at  40s 200 

50  quarters  at  4s 10 


£210 
The  plaintiff  claims  210Z. 

(Signed)  — 
• Delivered  - 


(A)  See  R.  S.  0.  App.  C,  Sect.  V.,  No.  3.    For  form  of  indorsement, 
R.  S.  C.  App.  A.,  Part  III.,  Sect.  IV. ;  and  Form  280. 
(?)  See  R.  S.  0.  App.  C,  Sect.  V.,  No.  4. 
(m)  See  R.  S.  C.  App.  C,  Sect.  V.,  No.  5. 
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THE  PLEADINGS  IN  AN  ACTION. 


[Ch.  IX. 


525. 

Statement  of 
claim  in  an 
action  on  a 


Formal  parts :  see  Form  500 . 

The  plaintiff  was  interested  to  the  amount  of  £- 


marine  poUcy   marine  policy  of  insurance  for  that  amount,  dated  the 
against  under'  ■*■         '^ 

18 — ,  on  the  ship  "  Hero,"  suhscribed  by  the  defendant  for  £• 


under  a 
of , 


writer  («) . 


Particulars:  — 

1.  Valued  or  open:— Valued  at  20,000?. 

2.  Voyage: — ^At  and  from  Cardiff  to  Valparaiso. 

3.  [Or,  Time:^ — ^From'  noon  of  1st  January,  1882,  to  noon  of 

1st  January,  1883  .J 

4.  Premium  to  defendant: — £ per  cent. 

5.  Perils  insured  against  causing  loss: — Of  the  seas. 

6.  Loss: — Total  [or,  exceeding  3  per  cent.J. 
The  plaintiff  claims  £ . 

(Signed) . 

Delivered  . 


526. 

olaim'in'an°         Formal  parts :  see  Form  500 . 

action  by  Tj^e  plaintiff  has  suffered  damage  from  the  defendants'  negli- 

againstrail-     gence  in  carrying  the  plaintiff  as  a  passenger  by  railway  from 
for^nerfi?'™^   London  to  Brighton,  causing  personal  injuries  to  the  plaintiff,  in 
gence  {o).         a  Collision  near  Hayward'e  Heath  on  the  15th  January,  19 — . 
Particulars  of  expenses,  &c.: — 

£   s.   d. 
Loss  of  15  weeks'  salary  as  clerk  at  21. 

perweet    30     0     0 

Dr.  Smith     10  10     0 

Nurse  for  6  weeks    3     0     0 


The  plaintiff  claims  5001. 


£43  10     0 


(Signed)  - 
Delivered 


527. 

Sta.tement  of        Formal  parts :  see  Form  500. 

claim  in  an  in. 

action  by  1 .  The  plaintiff  has  suffered  damage  from  the  defendant's  negli- 

BolioitoTf  ™*   S^^^^  i^  ^is  conduct  for  the  plaintiff,  as  his  solicitor,  of  business 
negligence(^).  undertaken  by  the  defendant  on  the  plaintiff's  retainer. 

(»)  See  K.  S.  C.  App.  C,  Sect.  V.,  No.  6.  For  form  of  indorsement,  see 
R.  S.  0.  ^pp.  A.,  Part  III.,  Sect.  IV.;  and  Form  292. 

(o)  See  E.  S.  0.  App.  C,  Sect.  V.,  No.  7.  For  form  of  indorsement,  see 
App.  A.,  Part  III.,  Sect.  IV.;  and  Form  297. 

Cp)  See  E.  S.  C.  App.  C,  Sect.  V.,  No.  8.  For  form  of  indorsement,  see 
App.  A.,  Part  III.,  Sect.  IV.;  and  Perm  272. 
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2.  Tho  negligence  was  in  making  an  application  under  Order 
XrV.,  rule  1,  in  the  case  of  A.  B.  (the  plaintiff)  v.  0.  D.,  where 
the  case  was  one  of  unliquidated  damages  and  not  of  debt. 
Particulars  of  damage: — 

Taxed  costs  paid  to  defendant  on  dismissal  of  summons 

£ . 

Tho  plaintiff  claims  £ . 

(Signed) . 

Delivered . 


Formal  parts:  see  Form  600.  528. 

1 .  By  a  repairing  covenant  contained  in  a  lease  under  seal  from  statement  of 

the  plaintiff  to  the  defendant,  dated  the  1st  of  January,  1876,  of  a  action  by 

house,  No.  401,  Picca'dilly,  for  seven  years  from  the  25th  day  of  againsttenant 

December,  1875,  the  defendant  covenanted  to  keep  the  premises  in  fo>^  breach  of 

.  ,.  .  covenant  to 

such  repair  and  condition  as  therein  mentioned.  repair  (?). 

2.  The  premises  were  during  the  term  out  of  such  repair  as  was 
required  by  the  covenant. 

3 .  They  were  yielded  up  out  of  such  repair  at  the  expiration  of 
the  term. 

4.  Particulars  of  dilapidations  were  delivered  to  the  defendant's 
solicitor  on  the of ,  188 — ,  and  exceed  three  folios. 

The  plaintiff  claims  £ . 

(Signed)  . 

Delivered . 

Formal  parts :  see  Form  500 .  529. 

1 .  The  plaintiff  has  suffered  damage  by  breach  of  promise  by  Statement  of 

the  defendant  to  marry  her  on  the ■  day  of [or,  within  a  action  for" 

reasonable  time,  which  elapsed  before  action]  \or,  on  the  death  of  ^^'^ach  of 

^  .  promise  of 

A.  B.,  which  happened  before  action].  marriage (i). 

2.  The  defendant  refused  to  miarry  the  plaintiff  on  the of 

188 —  [oTj  within  a  reasonable  time]  [or,  on  the  death  of 


A.  B.]. 

Particulars  of  special  damage: — 
{As  the  case  may  he,  if  any.) 
The  plaintiff  claims  £- 


(Signed)  - 
Delivered 


(j)  See  R.  S.  0.  App.  C,  Sect.  V.,  No.  9.  For  form  of  indorsement,  see 
App.  A.,  Part  III.,  Sect.  IV.;  and  Form  294. 

(r)  See  E.  S.  C.  App.  C,  Sect.  V.,  No.  10.  For  form  of  indorsement,  see 
App.  A.,  Part  III.,  Sect.  IV.;  and  Form  299. 
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THE  PLEADINGS  IN  AN  ACTION.  [Ch.  IX. 


530. 

statement  of 
olaim  in  an 
action  for 
damageB  for 
conversion  of 
goods  (<). 


631. 

statement  of 
claim  in  an 
action  of 
detinue  («). 


532. 

Statement  of 
claim  in  an 
action  for 
damages  for 
t  negligent 
:  driving  (x). 


{d.)  In  Actions  claiming  Injunctions,  Damages,  or  Declarations 
of  Bight  founded  on  Wrongs  (s). 

Formal  parts:  see  Form  500. 

The  plaintiff  has  suffered  damage  by  the  defendant  wrongfully 
depriving  the  plaintiff  of  two  casks  of  oil  by  refusing  to  give  them 
up  on  demand  [or,  throwing  them  overboard  out  of  a  boat  in  the 
London  Docks,  dc.]. 

(If  any  special  daniage  is  claimed,  add:) 

Particulars  {Fill  them  in) . 

The  plaintiff  claims  lOOZ. 

(Signed) . 

Delivered . 


Formal  parts :  see  Form  500 . 

The  defendant  detained  from  the  plaintiff  the  plaintiff's  goods 
and  chattels,  that  is  to  say,  a  horse,  harness,  and  gig. 

The  plaintiff  claims  a  return  of  the  said  goods  and  chattels,  or 
their  value,  and  lOL  for  their  detention. 

(Signed)  . 

Delivered . 


Formal  parts :  see  Form  500 . 

The  plaintiff  has  suffered  damage  from  personal  injuries  to  the 
plaintiff  and  damages  to  his  carriage,  caused  by  the  defendant  or 
his  servant  on  the  15th  of  January,  1882,  negligently  driving  a 
cart  and  horse  in  Fleet  Street. 
Particulars  of  expenses,  &c.:  — 

£   s.    d. 

Charges  of  Mr.  Smith,  surgeon 10  10     0 

Charges  of  Mr.  Jones,  coachmaker 14     6     0 


The  plaintiff  claims  150Z. 


£24  15     6 


(Signed)  - 
Delivered 


(s)  For  forms  of  statements  of  claim  in  actions  for  wrongs,  see  Bnllen  & 
Leake,  334—519. 

(<)  See  R.  S.  C.  App.  C,  Sect.  VI.,  No.  1. 

(«)  See  E.  S.  0.  App.  C,  Sect.- VI.,  No.  2.  For  form  of  indorsement,  see 
App.  A.,  Part  III.,  Sect.  IV.;  and  Form  281. 

(«)  See  E.  S.  C.  App.  C,  Sect.  VI.,  No.  3.  Dates  and  items  of  the  expenses 
should  be  given.  For  form  of  indorsement,  see  App.  A.,  Part  III.,  Sect.  IV.  • 
and  Form  297. 
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533. 

Formal  parts :  see  Form  500 .  statement  of 

The  plaintiH,  as  executor  of  C.  D.,  deceased,  brings  this  action  action  under 
for  the  benefit  of  Eva  the  wife,  and  William  and  Margaret  and  ^eu^a  a^F'i 
Dorothea,  the  children  of  C .  D .  [or  as  the  case  may  he\  who  have 
suffered  damage  from  the  defendant's  negligence,  in  carrying  the 
said  C.  D.  by  omnibus,  whereby  the  said  C.  D.  was  killed  in 
Cornhill  on  the  15th  of  January,  1882. 

Particulars  pursuant  to  statute  are  delivered  herewith. 

The  plaintiff  claims  500Z. 

(Signed)  • . 

Delivered  . 

534. 

Formal  parts :  see  fform  500 .  statement  of 

The  plaintiff  has  suffered  damages  from  injuries  to  his  ship,  the  action^for" 
"Betsy,"  and  the  cargo  on  board  thereof,  by  a  collision  with  the  damages  for 
ship,  the  "Jane,"  caused  by  the  negligent  navigation  thereof  by  ships (2). 
the  defendant  or  his  servants  on  the  river  Thames,  on  the  1st  of 
February,  1883. 

Particulars  of  loss  and  expenses: — 

1.  Charges  of  Jones  &  Co.,  shipwrights,  450L  2s. 

2.  Loss  of  use  of  ship  from  1st  of  February,  1883,  to  1st  of 

March,  1883,  280L 
Particulars  of  damage  to  cargo: — 
{Insert  them.) 

The  plaintiff  claims  £ 

(Signed)  . 

Deiivered . 

535. 
Formal  parts:  see  Form  500.  statement  of 

The  defendant  has  infringed  the  plaintiff's  patent,  No.  14,084,  aotiou™oran 
granted  for  the  term  of  14  years,  from  the  21st  of  May,  1880,  for  injuiotion  for 

.      .  ■       ,  p  P-  1         \       ■,  n  infringement 

certain  improvements  m  the  manuiacture  pi  iron  and  steel,  whereof  of  patent  («). 
the  plaintiff  was  the  first  inventor. 

The  plaintiff  claims  an  injunction  t,o  restrain  the  defendant 
from  further  infringement,  and  lOOL  damages. 

Particulars  of  breaches  are  delivered  herewith. 

(Signed) . 

Delivered  — ■ — . 

(y)  S«e  B.  S.  C.  App.  C,  Sect.  VI.,  No.  4.  For  form  of  indorsement,  see 
App.  A.,  Part  HI.,  Sect.  IV.;  and  Form  298. 

(«)  See  R.  S.  C.  App.  0.,  Sect.  VI.,  No.  5.    Dates  and  items  should  be  given. 

(ffl)  See  B.  S.  C.  App.  C,  Sect.  VI.,  No.  6.  For  form  of  indorsement,  see 
App.  A.,  Part  III.,  Sect.  IV.;  and  Form  311.  For  form  of  defence,  see  App. 
D.,  Sect.  VI. 
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536. 

Statement  of        Formal  parts :  see  Form  500 . 

action  for"  The  defendant  has  infringed  the  plaintiff's  copyright  in  a  book 

damages  for     entitled  "  The  History  of  Kome,"  mgistered  on  the dai/^  of 

infringement 

of  copy-  ■         - 

right  (A).  Particulars  of  special  damage  are  as  follo-ws: — 

£ 

Loss  of  sale  of  50  copies 50 

Loss  of  profit  in  the  copyright  50 


537. 

Statement  of 
claim  in  an 
action  for  an 
injunction, 
&o.  for  in- 
fringement 
of  trade 
mark(<!). 


538. 

Statement  of 
claim  in  an 
action  for 
damages  for 

seduction  {d) . 


£100 


The  plaintiff  claims  1001. 


(Signed)  - 
Delivered 


Formal  parts :  see  Form  500 . 

1.  The  defendant  has  infringed  the  plaintiff's  trade  mark. 

2 .  The  trade  mark  is  {Describe  it) . 

(If  the  plaintiff  is  not  the  original  proprietor  of  the  trade  marlc 
show  shortly  how  his  title  is  derived.) 

3.  The  following  are  the  acts  complained  of,  viz. : — 

{Set  them  out.) 
The  plaintiff  claims  an  injunction  to  restrain  the  defendant,  his 
servants,  and  agents,  from  infringing  the  plaintiff's  said  trade 
mark,  and  in  particular  from  {Stating  any  particular  injunction 
sought) . 

The  plaintiff  also  claims  an  account  or  damages. 

(Signed)  . 

Delivered 

Formal  parts :  see  Form  500 . 

The  plaintiff  has  suffered  damage  from  the  seduction  and 
carnally  knowing  by  the  defendant  ,of  G.  H.^  the  [daughter  and] 
servant  of  the  plaintiff. 

(6)  See  E.  S.  C.  App.  C,  Sect.  VI.,  No.  7.  For  form  of  indorsement,  see 
App.  A.,  Part  III.,  Sect.  IV.;  and  Form  312.  The  words  italicised  should  be 
omitted,  as  registration  is  not  necessary  under  the  Copyright  Act,  1911  (1  &  2 
Geo.  V.  0.  46),  which  came  into  force  in  the  United  Kingdom  on  1st  July,  1912. 
For  forms  of  defence,  see  App.  D.,  Sect.  VI. 

(c)  See  E.  S.  0.  App.  C,  Sect.  VI.,  No.  8. 
App.  A.,  Part  III.,  Sect.  IV.;  and  Form  313. 
D.,  Sect.  VI. 

(d)  See  E.  S.  C.  App.  C,  Sect.  VI.,  No. 
and  medical  attendance  should  be  given.     For  form  of  indorsement,  see  App. 
A.,  Part  III.,  Sect.  IV.;  and  Form  301.     For  form  of  defence,  see  App.  D., 
Sect.  VI. 


For  form  of  indorsement,  see 
For  form  of  defence,  see  App. 


9.     Dates  and  items  of  nursing 
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Particulars  of  special  damage  are  as  follows:  — 

Loss  of  service  from  the  1st  of  March       £  s.  d. 

to  the  30th  of  November,  1882 100  0  0 

Nursing  and  medical  attendance  10  10  0 


£110  10     0 
The  plaintiff  claims  500L 

(Signed)  — 
Delivered  - 


539. 

Formal  parts :  see  Form  500 .  Statement  of 

1.  The  plaintiff  is  the  owner  [or,  lessee]  and  occupier  of  a  action  for 
house,  700,  Regent  Street,  London,  W.,  in  which  are  the  following  j/'^jj™?,';'"''  "* 
ancient  lights: — 

1.  The  kitchen  window  in  the  basement  on  the  south  side. 

2.  The  two  fcfck  dining-room  windows  on  the  ground  floor 

on  the  south  side. 

3.  The  landing  window  and  back  drawing-room  window  on 

the  south  side. 

2.  The  defendant  is  erecting  a  building  which  will,  if  not 
stopped,  materially  diminish  the  light  coming  through  the  said 
windows. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant,  his 
contractors,  servants,  and  workmen,  from  continuing  the  erection 
of  the  building,  so  as  to  obstruct  or  diminish  the  access  of  light  to 
the  said  windows  or  any  of  them. 

The  plaintiff  will  also,  if  necessary,  claim  to  have  the  said 
building  pulled  down,  or  damages  for  the  injury  he  will  sustain 
if  the  same  is  completed  and  not  pulled  down. 

(Signed)  — — . 
Delivered  . 

540. 

Formal  parts :  see  Form  500 .  statement  of 

The  plaintiff  has  suffered  damage  from  offensive  and  pestilential  aoticmTo'^" 
smells  and  vapours  caused  by  the  defendant  in  the  plaintiff's  restrain  a 
dwelling-house.  No.  15,  James  Street,  Durham.  smells (/). 

The  plaintiff  claims: — 
1.  501. 

(e)  See  E.  S.  C.  App.  C,  Sect.  VI.,  No.  10.  For  foi-m  of  indorsement,  seo 
App.  A.,  Part  III.,  Sect.  IV.;  and  Form  309.  For  form  of  defence,  see  App. 
D.,  Sect.  VI.;  and  Form  594. 

(/)  See  E.  S.  C.  App.  C,  Sect.  VI.,  No.  11.  For  form  of  indorsement,  see 
App.  A.,  Part  III.,  Sect.  IV. 

D.— F,  16 
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2. 


541. 

Statement  of 
claim  in  an 
action  to 
restrain  a 
nuisance  by 
pollution  of 
vater  {g). 


Ad  injunction  to  restrain  the  defendant  from  the  con- 
tinuance or  repetition  of  the  said  injury  or  the  com- 
mittal of  any  injury  of  a  like  kind  in  respect  of  the 
same  property. 

(Signed)  — — . 

Delivered . 


Formal  parts :  see  Form  500 . 

1.,  The  plaintiff  is  the  owner  [or,  lessee]  and  occupier  of  a 
farm!  known  as ,  through  which  there  runs  a  river  known  as 


2.  The  defendant  or  persons  in  his  employ  pollute  the  water  in 
the  said  river  by  passing  into  the  same  the  refuse  of  the  defen- 
dant's dye  works,  situate  higher  up  the  said  river. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant,  his 
servants  and  agents,  from  sending  from  the  said  dye  works  into 
the  said  river  any  matter  so  as  to  pollute  the  waters  thereof,  or  to 
render  them  unwholesome  or  unfit  for  use,  to  the  injury  of  the 
plaintiff  [or  as  the  case  wvay  he\. 

(Signed)  . 

Delivered . 


542. 

Statement  of 
claim  in  an 
action  to  re- 
cover moneys 
on  ground  of 
fraudulent 
prospectus  (A). 


Formal  parts:  see  Form  500. 

1.  On  31st  January,  19 — ,  the  defendant  issued  a  prospectus 
to  the  public  relating  to  the  A.  B.  Company,  Limited. 

2.  On  1st  February,  19 — ,  the  plaintiff  received  a  copy  of  this 
prospectus.. 

3.  The  plaintiff  subscribed  for  100  shares  in  the  Company  on 
the  faith  of  this  prospectus. 

4..  The  prospectus  contained  misrepresentations,  of  which  the 
following  are  particulars: — 

(a.)  The   prospectus   stated  " "  whereas  in 

fact 

(6.)  The  prospectus   stated  " "  whereas  in 

fact 

(c.)  The   prospectus    stated  " "  whereas  in 

fact 


(?)  See  E.  S.  C.  App.  C,  Sect.  VI.,  No.  12.     Fot  form  of  defence,  sea 
App.  D.,  Sect.  VI.;  and  Form  594. 

(h)  Seo  E.  S.  C.  App.  C,  Sect.  VI.,  No.  13. 
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5.  The  defendant  knew  of  the  real  facts  as  to  the  above  par- 
ticulars. 

6.  The  following  facts,  which  were  within  the  knowledge  of 
the  defendant,  are  material,  and  were  not  stated  in  the  pro- 
spectus:— ■ 


(6.) . 

7 .  The  plaintiff  has  paid  calls  to  the 
,000L 
The  plaintiff  claims: — 

1.  Repayment  of  1,000Z.  and  inte 

2.  Indemnity. 

Company  to  the  extent  of 

rest. 

(Signed) . 

Delivered . 

Formal  parts :  see  Form  500 . 

543. 

statement  of 

The  plaintiff  has  suffered  damage  from  the  defendant  inducing  °l^™  ™  *" 
the  plaintiff  to  buy  the  goodwill  and  lease  of  the  George  public-  damages  for 
house,  Stepney,  by  fraudulently  representing  to  the  plaintiff  that  g^je  of  a" 
the  takings  of  the  said  public-house  were  iOl.  a  week,  whereas  in  lease  («). 
fact  they  were  much  less,  to  the  defendant's  knowledge. 
Particulars  of  special  damage: — 
{Fill  them,  in.) 

The  plaintiff  claims  £ . 

(Signed)  . 

Delivered . 

544 

Formal  parts:  see  Form  500.  Statement  of 

Tho  defendant  maliciously  and  without  reasonable  and  probable  "l^™  ^'°-  ^'^ 
cause  preferred  a  charge  of  larceny  against  the  plaintiff  before  a  damages  for 
justice  of  the  peace,  causing  the  plaintiff  to  be  sent  for  trial  on  ^ou«°n m™" 
the  charge  and  imJ)risoned  thereon;  and  prosecuted  the  plaintiff; 
thereon  at  the  Middlesex  Quarter  Sessions,  where  the  plaintiff 
was  acquitted. 

Particulars  of  special  damage:  — 

Messrs.  L.  and  L.'s  bill  of  costs,  65Z. 

Loss  in  business  from  January  1,  1883,  to  February  18,  1883, 
lOOL     The  plaintiff  claims  500L 

(Signed) . 

— Delivered . 

(«)  See  E.  S.  C.  App.  C,  Sect.  VI.,  No.  14. 
(A)  Ibid.,  No.  15. 

16  (2) 
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545. 

eMmTan°*  (e.)  In  Aciims  for  Recovery  of  Land. 

action  by 

landlord  {Same  US  Form  336.) 

against  a 

tenant  whose  

term  has  ex- 
pired, &c.  (Tj. 

546. 

Statement  of        Fomtal  parts :  see  Form  500 . 

olaim  in  an 

action  for  re-        1 .  The  plaintiff  is  entitled  to  the  possession  of  Blackacre,  in  the 

by^heL-at-°    parish  of  [or,  of  No.  2,  Bridge  Street,  Bristol],  in  the  county  of 


law  against 
stranger  (»«). 


2.  On  or  before  the of ,  19 — ,  A.  B.  was  seised  in  fee 

and  in  possession  of  the  premises. 

3.  On  the of  ,  19 — ,  the  said  A.  B.  died  so  seised, 

whereupon — 

4.  The  estate  descended  to  the  plaintiff,  his  eldest  son  and  heir- 
at-liaw . 

6.  After  the  death  of  the  said  A.B.  the  defendant  wrongfully 
took  possession  of  the  premises. 
The  plaintiff  claims: — • 

1.  Possession  of  the  premises. 

2.  Mesne  profits  from  the of ,  19 — (n). 

(Signed) . 

Delivered . 


Section  III. — The  Defence. 

[Dan.  Pr.,  pp.  382—443.] 

The  Defence. — Summary  of  Material  Provisions  of  R.  S.  C.  1883. 

Time  for  delivery : —  ,      Oedee. 

(1.)  To  specially  indorsed  writ — ^within  ten  days  from  time  

limited  for  appearance,  i.e.,  within  eighteen  days  from 
service  of  writ,  unless  plaintiff  serves  summons  under 

O.  XIV XXI.  6. 

(2.)  Where^  leave  to  defend  given  under  O.  XIV. — within 
the  time  limited  by  the  order  giving  leave  or  within 
eight  days  after  the  order  if  no  time  limited  thereby        „       7., 

(0  See  0.  III.  6  (F.).  The  writ  in  such  case  can  be  specially  indorsed.  For 
judgment  in  default  of  appearance,  see  Form  435.  For  proceedings  in  case  of 
appearance  under  0.  XIV.,  see  Chapter  VIII.;  Forms  452 — i55.  For  form  of 
defence,  see  App.  D.,  Sect.  VII.;  and  Form  596. 

(m)  See  R.  S.  C.  App.  0.,  Sect.  VII.,  No.  2.  For  form  of  indorsement,  see 
App.  A.,  Part  III.,  Sect.  IV. ;  and  Form  336. 

(«)  The  claim  for  mesne  profits   should  be  as  follows:    "And I.   for 

mesne  profits,  being  at  the  rate  of 1,  per  annum,  the  annual  rent  at  which 

the  premises  were  let."  So  worded  the  amount  recovered  may  be  inserted  in 
the  judgment  without  assessment. 


3.] 


THE  DEFENCE. 
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(3.)  To  statement  of  olaim  delivered  pursuant  to  order  or       Obdeb, 

filed  in  default  of  appearance — ^within  the  time  limited  

by  the  order  for  directions,  or  by  order  (under  O. 
XXIIIa.  3)  giving  liberty  to  deliver  a  statement  of 
olaim,  or  if  no  tmie  specified,  within  ten  days  from 
delivery  or  filing  in  default  of  the  statement  of  olaija  XXI.  8. 
(4.)  To  amended  statement  of  claim — within  the  oricfinal 
time  for  defence,  or  eight  days  from  delivery  of  the 
amended  statement  of  claim,  whichever  shall  last  expire  XXVIII.  5. 
(5.)  To  counterclaim — ^plaintiff  must  combine  defence  to 
counterclaim  with  his  reply,  which  reply  can  only  be 
delivered  by  order  (subject  to  directions  'under  O. 
XXX.).  The  time  is  usually  stated  in  the  order  giving 
leave,  but  if  not  stated,  the  time  will  be  within  ten 

days  after  defence  XXIII.  2. 

Sules  of  pleading : — 

Specific  statement  of  relief. — HieJief  claimied  in  a  defence,  either 

simply  or  in  the  alternative,  must  be  speoifioally  stated XX.  6. 

Relief  founded  on  separate  facts. — ^Where  defendant  relies  on 
several  distinct  grounds  of  defence  founded  on  separate  and  dis- 
tinct facts,  they  must  be  stated  separately  and  distinctly „     7. 

Mere  denial  insufficient. — In  actions  comprised  in  0.  III.  6,  a 

mere  denial  of  the  debt  is  inadmissible  XXI.  1. 

Defences  to'  actions  on  hills,  §o. — In  actions  on  bills  of  ex- 
change, promissory  notes,  or  cheques,  a  defence  iu  denial  must 

deny  some  matter  of  fact  „     2. 

Defences  to  actions  wnder  0.  111.  6  {A.  and  B.) — ^In  such  cases 
a  defence  in  denial  must  deny  such  matters  of  fact,  from  which 
the  liability  of  the  defendant  is  alleged  to  arise,  as  are  disputed  „     3. 

Where  damages  elai/med. — ^No  denial  or  defence  is  necessary  as 
to  damages:  they  wUl  be  deemed  to  be  put  in  issue  unless  ex- 
pressly admitted „     4. 

Denial  of  right  of  person  in  representative  capacity,  ^o. — ^The 
right  of  any  party  to  olaim  in  a  representative  capacity,  or  the 
alleged  constitution  of   any  partnership   firm,  must  be  denied 

speraficaUy „     3. 

Admissions. — ^The  CJourt  may  make  such  order  as  shall  be  just 
in  respect  to  costs  occasioned  by  the  denial  or  non-admission  of 

allegations  of  fact  which  ought  to  have  been  admitted „     9. 

Pleading  general  issue.- — Where  party  pleads  general  issue, 
intending  to  give  special  taatter  in  evidence  by  virtue  of  an  Act  of 
Parliament,  he  must  insert  in  the  margrin  of  hifl|  pleading  the  words 
"by  statute,"  together  with  the  year,  chapter  and  section  of  the 
Act,  and  specify  whether  the  Act  is  pubUo  or  otherwise.  [This 
rule  is  rendered  practically  obsolete  by  s.  2  of  the  Public  Autho- 
rities Protection  Act,  1893  (56  &  57  Vic.  c.  61).] „     19. 

Plea  in  abatement. — ^No  plea  or  defence  mtist  be  pleaded  in 

abatement „     20. 

"Not  guilty  by  statute." — No  other  defence  must  be  pleaded 
with  such  defence  without  leave.  [This  rule  is  rendered  obsolete 
by  s.  2  of  the  Public  Authorities  Protection  Act,  1893  (56  &  57 

Vic.  c.  61).]  ...., XIX.  12. 

Plea  of  possession. — ^The  title  of  a  defendant  in  an  action  for 
recovery  of  land,  where  he  is  in  possession  by  himself  or  his 
tenant,  need  not  be  pleaded,  except  in  cage  of  defence  on  equit- 
able grounds.    In  ower  cases  a  defence  of  possession  is  sufficient        XXI.  21. 

Pleading  defence  arising  pending  action  XXIV. 

As  to  the  defence,  see  Chitty's  Arch.  297—303;  Odgers  on  Pleading,  212 — 
23.5 ;   Bullen  and  Leake,  520—532,  566—955. 
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547. 
General  form 
of  defence  (o). 
[Dan.  Pr. 
382,  439.] 


(1.)  Generally. 


548. 

Notice  for 
farther  time 
to  deliver 
defence  («). 
[Dan.  Pr. 
441.] 


In  the  High  Court  of  Justice, 
Chancery  Division  (p). 
{Name  of  Judge  {p).) 
Between  A.  B.  . 


and 


19—.    B.  No.  —  (p). 

.     Plaintiff, 
.     Defendant. 


C.  D. 

Defence  (p) . 
(7/  all  defendants  do  not  join,  say :  Defence  of  defendant  CD. 
[or  as  may  be].    If  defendant  has  been  wrongly  named  in  the 
writy  say :  of  C.  D.  (in  the  writ  of  summons  by  mistake  called 
E.  D.)(g).) 
The  defendant  says  that: 
1. 
2. 
3. 

Signed  {Signature  of  counsel,  or  solicitor,  or  party 
in  person,  as  the  case  may  be)  (s) . 

Delivered  the day  of ,  19 —  {t), 

by  X.  Y., 
of , 


{Rere  insert  a  statement  of  the  defendant's  defence :  see 
the  several  forms  of  defence {r).) 


Defendant's  Solicitor  (f). 
[Or,  C.  D., 

of , 

Defendant  in  person  (i).j 


{Same  as  Form  501,  substituting  defendant  for  plaintiff,  and 
defence  for  claim.) 


(o)  This  form  is  framed  from  that  given  in  E..  S.  C.  App.  D.,  Sect.  I. 

(p)  See  0.  XIX.  11. 

(?)  See  Dan.  Pr.  440. 

(r)  This  statement  must  be  as  brief  as  the  nature  of  the  case  will  admit: 
0.  XIX.  2.  It  must  contain  a  statetaent,  in  a  summary  form,  of  the  material 
tacts  on  which  dft.  relies,  but  not  the  evidence:  the  paragraphs  being  num- 
bered consecutively:  Ibid.  As  to  rules  of  pleading  generally,  upon  which  the 
defence  must  be  framed,  see  headnote,  p.  210.  As  to  rules  of  pleading 
with  regard  to  defences,  Ibid. 

(»)  See  O.  XIX.  4. 

(0  See  O.  XIX.  11. 

(«)  As  to  times  for  delivery  of  defence,  see  O.  XXI.  6,  7,  8 ;  and  headnote, 
p.   244.      The  effect  of  0.   XXX.   must  be  borne  in   mind.     Where  a  pit. 
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(See  Form  475.) 


(See  Form  485.) 


(See  Forms  488  and  489.) 


(See  Form  494.) 


(See  Form  497.) 
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519. 

Notice  for 
liberty  to  de- 
liver a  further 


[Dan.Pr.385.] 

550. 

Notice  for 
liberty  to 
amend 
defence. 
[Dan.Pr.442.J 

551. 

Notice  to 
disallow 
amendments. 
[Dan.Pr.442.] 

552. 

Notice  to 
strike  out 
unnecessary, 
scandalous,  or 
embarrassing 
matter  in 
defence  («). 
[Dan.Pr.442.] 

553. 

Notice  for 

particulars. 

[Dan.Pr.386.] 


(2.)  Payment  into  Court  by  Defendant. 

Payment  into  Court  with  or  after  Dejence. — Summary  of  Material  Provisions 

of  U.  S.  C.  1883. 

In    aetions 
taonej — 


for    debt    or    damages. — ^Defendant    may  pay  in       Ordek. 


(1  .^  Before,   or  at  the  time  of  delivering  his  defence,   or  ^ 
later  with  leave  of  the  Court,  by  way  of  satisfaction  f 
(2.)  With   defence,   denying   liability,   except   in   actions   or  ( 

counterclaims  for  libel  or  slander ) 

Defence  to  state  payment  in. — Payment  into  Court  must  be 
signified  in  the  defence,  and  the  claim  or  oaune  of  action,  in  satis- 
faction of  which  such  payment  is  made,  must  be  specified 

Tender  before  action. — With  a  defence  of  tender  before  action, 
the  sum  alleged  to  have  been  tendered  must  be  brought  into  Court 


XXII.  1. 


3. 


has  taien  out  a  summons  for  directions  the  dft.  should  not  deliver  a  defence 
until  the  summons  is  heard:  Hobaon  v.  Monies,  W.  N.  (1884)  8.  A  writ  specially 
indorsed  under  0.  III.  6,  is  a  statement  of  claim,  and  service  of  the  writ  is 
delivery:  Anlaby  v.  Prcetorius,  20  Q.  B.  D.  764.  As  to  enlargement  of  time, 
eosts,  application  for  clonseut  before  issuing  summons,  see  Form  601,  note  (»). 
As  to  necessity  for  drawing  up  an  order,  see  Form  477,  note  (S).  Time  for 
delivery  of  defence  does  not  run  between  the  date  of  issue  and  date  of  hearing 
of  a  summons  under  0.  XIV.:  Sobaon  v.  MonJca,  supra.  A  defence,  though 
delivered  out  of  time,  ought  not  to  be  treated  as  a  nullity:  Gill  v.  Wood  fin, 
25  C.  D.  707 ;  but  the  dft.  must  pay  the  costs  occasioned  by  the  delay. 

(a;)  A  paragraph  in  a  defence  which  merely  denies  that  dft.  is  indebted  to 
pit.  will  be  struck  out:  Copley  v.  Jackson,  W.  N.  (1884)  39.    See  O.  XXI.  1. 


THE  PLEADINGS  IN  AN  ACI'ION.  [Ch.   IX. 


Payment   out   to   plaintiff. — When  liability   of  defendant,  in      Oedee. 

respect  of  the  claim  or  cause  of  action  in  satislaction  of  which  the  

payment  into  Court  is  made,  is  not  denied  in  the  defence ;  or  when        XXII. 
payment  is  made  with  a  defence  setting  up  tender — the  money 
will  be  paid  out  to  the  plaintiff,  on  his  request,  or  to  his  solicitor 

on  his  written  authority,  unless  otherwise  ordered ,,  6  (4)  &  {c). 

Where  defence  denies  liability : — 
(a.)  Plaintiff  may,  within  the  time  limited  in  r.  7,  (1)  accept  n 
the  sum  paid  in,  in  satisfaction  of  the  cause  of  action, 
and  will  then  be  entitled  to  have  the  sum  paid  out 
to  him,  and  all  further  proceedings  in  respect  of  such 
cause  of  action  will  be  stayed,  except  as  to  coats;  or 
(2)  may  refuse  to  accept,  and  reply  accordingly... 
(6.)  If  plaintiff  accepts  the  money,  he  may,  after  service 
of  notice  in  the  prescribed  form,  or  after  reply  accept- 
ing the  money,  have  the  money  paid  out  to  himself 
on  request,  or  to  his  solicitor  on  his  written  authority, 

unless  otherwise  ordered  

(o.)  If  he  does  not  accept  the  money,  it  will  remain  in  Court, 
and  only  be  paid  out  pursuant  to  order;  such  order 
may  be  made  at  any  time  before,  or  at,  or  after  the 
trial  of  the  action.  If  he  proceeds  and  recovers  less 
than  the  amount  paid  in,  it  will  be  applied,  subject 
to  the  set-off  of  costs  hereinafter  provided  for,  so  far 
as  is  necessary,  in  satisfaction  of  his  claim  and  of  any 
costs  awarded  to  the  plaintiff,  and  the  balance  paid 
or  credited  to  the  defendant.  If  defendant  succeeds 
as  to  the  whole  cause  of  action  the  amount  will  be  paid 

out  or   credited  to  him   

Aeoeptanoe  of  payment  in  satisfaction. — When  payment  is  sig- 
nified in  a  defence  plaintiff  may,  before  reply,  or  if  no  reply  is 
ordered  within  ten  days  from  delivery  of  defence  or  the  last  of 
the  defences,  accept  the  sum  in  satisfaction;  he  must  give  notice 
in  the  prescribed  form,  and  may  after  four  days  from  service 
of  notice,  in  case  the  entire  cause  of  action  is  satisfied,  tax  his 
costs,  and  in  case  of  non-payment  of  the  costs  within  forty-eight 

hours  after  taxation,  sign  judgment  for  them  „       7. 

Note. — Where  money  is  paid  into  Court  with  defence  setting 
up  tender,  the  latter  part  of  this  rule  cannot  apply,  because  if 
the  dft.  makes  out  his  plea  of  tender  he  is  entitle  to  the  costs. 
The  case  of  payment  in  with- defence  setting  up  tender  must  be 
distinguished  from  a  payment  in  in  satisfaction  or  with  denial 
of  liability:  see  Griffiths  v.  Y stradyfodwg  Sclwol  Board,  24 
Q.  B.  D.  307. 

Consolidated  action. — ^Where  money  is  paid  into  Court  in  two 
or  more  actions  which  are  consolidated,  and  plaintiff  proceeds  to 
trial  and  fails,  the  money  paid  in  and  the  costs  in  all  the  actions 

will  be  dealt  with  in  the  same  manner  as  in  the  action  tried „       8. 

Payment   into    Court   by  some  of  t]i»  defendants. — Provisions 

as  to  „      8a. 

Counterclaim. — A  plaintiff,  or  any  person  made  defendant  to 
a   counterclaim,  may,  in  answer  to   a  counterclaim,  pay  money 

into  Court  in  satisfaction  „      9. 

Money  paid  into  Court  under  Judge's  order,  %c. — Money  paid 
into  Court  under  an  order,  or  certificate  of  a  master,  or  associate, 
will  not  be  paid  out  except  in  pursuance  of  an  order.  Where 
before  defence  defendant  has  paid  in  money  under  0.  XIV., 
he  may  by  his  pleading  appropriate  the  whole  or  any  part  of 
such  money,  and  any  additional  payment,  if  necessary,  to  the 
whole  or  any  portion  of  the  plaintiff's  claim,  or  if  he  pleads  a 
tender,  may  appropriate  the  whole  or  any  part  of  the  money  in 
Court  in  payment  into  Court  of  the  money  alleged  to  have  been 
tendered,  and  the  money  so  appropriated  will  be  deemed  to  be 
money  paid  into  Court  pursuant  to  the  rules,  or  money  paid  into 

Court  with  a  plea  of  tender,  as  the  ease  may  be  „     11. 

Payment  in  the  Chancery  Division. — ^A  party  making  a  lodg- 
ment under  an  order  must  forthwith  give  notice  by  prepaid  letter 
to  the  solicitor  of  the  person  on  whose  application  the  order  was 
made,  or  to  such  person  if  he  has  no  solicitor,  or,  if  the  order  was 
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Obdeb. 

juade  on  his  own  application,  to  the  solicitors  of  the  other  parties  

appearing  therein,  or  such  other  parties  if  they  have  no  solicitors    XXII.  12. 
As  to  payment  into  Court  before  defence  (see  Forms  468 — 471)  ,,  1,  4,  5  («),  7. 


554. 

Formal  parts :  see  Form  44 .  Notice  for 

Take  notice  that  the  defendant  intend?  to  apply,  dc,  that  he  J^o^ey'into'' 

may  be  at  liberty  on  or  before  the day  of ,  19 — ,  to  lodge  Court  by  way 

in  Court  the  sum  of  £ in  satisfaction  of  the  claim  of  the  tiou(2/). 

plaintiff  in  this  action  [or,  the  plaintiff's  claim  for ].  m'^ss'?'^! 

555. 

(iS'ee  Form  468.    If  the  lodgrr^fint  is  made  ivith  a  defence  deny-  Request  for 

ing  liability,  substitute  for  in  satisfaction  of  the  claim  of  the  Qo^™f?*^'^ 
.above-named,  dc,  th^  words  with  defence  denying  liability.) 

556. 

(Sec  Form  469.)  Paymaster's 

direction  for 

lodgment. 

557. 

(See  Form  470.)  Bank  certifi- 

cate of  receipt. 

558. 

(Same  as  Form  471 .)  Notice  of 

payment  mto 

Court  (ffl). 

[Dan.Pr.387.] 

559. 

[Same  as  Form  458.)  Notice  by 

plaintiff 

accepting  sura 
paid  into 
Court  (4). 
[Dan.Pr.387.] 

560. 

Formal  parts:  see  Form  39  or  44.  Summons,  or 

on  the  part  of  the  plaintiff  [or,  Take  notice  that  the  plaintiff:  pi'aintiff''that 
intends  to  apply,  dc],  that,  the  defendant  having  paid  into  Court  oo^ts  of  action 

(y)  See  0.  XXII.  1;  and  headnote,  p.  247.  An  order  is  required  Tin- 
less  the  money  is  paid  before,  or  at  the  time  of,  delivering  the  defence. 

(z)  See  O.  XXII.  1,  2,  3;  S.  0.  Funds  Eules,  1905,  r.  30  (A)  and  (B),  App. 
No.  8.  A  fee  of  Is.  is  payable  on  the  request,  by  a  stamp  impressed  thereon: 
see  Ord.  aa  to  S.  O.  Fees,  1884,  Sched.  No.  106;  Ord.  as  to  Stamps,  &o.,, 
July,  1884,  Sched. 

Lodgments  to  be  distinguished  in  P<xy  Offioe  Boohs. — In  every  case  of  a. 
lodgment  in  the  Chancery  Division  under  the  provisions  of  0.  XXII.,  the  Pay- 
master is  to  cause  an  entry  to  be  made  in  his  books  indicating  the  oiroumstanoes 
under  which  the  money  is  stated  to  be  lodged:  see  S.  C.  Funds  Rules,  1905, 
r.  33.    Requests  and  directions  may  be  sent  by  post:  Ibid,,  r.  35. 

(o)  See  0.  XXII.  4;  R.  S.  C.  App.  B.,  No.  3. 

(6)  See  O.  XXII.  6  (a),  (6),  7;  App.  B.,  No.  4. 
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be  paid  by 
defendant  (<;). 
[Dan.  Pr. 
388.] 


561. 

Kequest  for 
payment  of 
money  lodged 
in  satisf ac- 
tion [d). 

562. 

Bequest  for 
payment  of 
money  lodged 
against 
claim  (e). 


the  sum  of  £ in  satisfaction  of  the  claim  of  the  applicant  in 

this  action  [o/*,  the  claim  of    the  applicant  for  ],  and    the 

applicant  being  willing  to  accept  the  sum  so  paid  into  Court  in 
satisfaction  of  his  said  claim  [or,  having  given  notice  accepting 
the  sum  so  paid  into  Court  in  satisfaction,  dc],  the  costs  of  the 
applicant  of  this  action  may  be  taxed  and  paid  by  the  defendant. 


(See  Form  457.) 


High  Court  of  Justice, 

Chancery  Division. 

(Short  title  and  reference  to  the  record.) 
Ledger  credit  to  \ 

which  money  is  |  (7/  same  title  as  ccmse,  state  "As  above.") 
standing  ] 

To  the  Assistant  Paymaster-General. 

I  hereby  notify  that  the  sum  of  £ paid  in  in  the  aboive 

action  has  been  accepted  by  the  plaintiff  in  satisfaction  of  the 

(o)  Except  in  an  action  for  recovery  of  debt  or  damages,  the  Ot.  has  a  dis- 
cretion as  to  costs:  see  NicJwla  v.  Evens,  22  C.  D.  611.    There  ir   ' — 

jurisdiction  in  an  action  for  recovery  of  debt  to  order  the  pit.  to 
of  the  dft.  incurred  between  the  dates  of  payment  into  Ot.  and 
satisfaction:  Lomer  v.  Waters,  (1898)  2  Q.  B.  326.  It  seems  thai 
be  necessary  (1)  where  pit.'  does  not  deliver  the  notice  within 
time ;  and  (2)  where  the  action  is  not  for  recovery  of  debt  or  dai 
sum  is  ipaid  into  Ct.  under  0.  XXII.  1,  with  a  denial  of  liab 
accepts  the  amount  in  satisfaction  under  Bule  6  (a),  he  can  j 
under  Rule  7:  M'llwraith  v.  Green,  13  Q.  B.  D.  897.  But 
entitled  if  the  money  is  paid  into  Ot.  with  a,  defence  of  tende: 
Ystradyfodwg  School  Board,  24  Q.  B.  D.  307.  In  Beadon  v. 
Ltd.,  28  T.  L.  E.  394,  one  of  several  dfts.  in  a,  joint  cause  ■ 
money  into  Ct.  in  satisfaction  which  was  taken  out  by  the  pi 
held  that  the  action  thereby  came  to  an  end,  and  that  the  oti 
entitled  to  their  costs. 

(d)  See  0.  XXII.  6  (b),  (6) ;  S.  0.  Funds  Rules,  190S,  r.  44, 
No.  14  (A). 

(a)  When  money  has  been  lodged  against  a,  claim  with  a  de 
liability  under  Rule  30  (B),  a  direction  for  payment  wiU  be  issui 
master  upon  receipt  of  a  notification  that  the  pit.  accepts  the 
satisfaction,  and  that  due  notice  has  been  given  of  such  accepts 
a  request  for  payment  of  the  same:  such  notification  and  requei 
form  in  the  text:  S.  0.  Funds  Rules,  1905,  r.  44,  B;  and  Apj 
A  fee  of  Is.  is  payable  on  the  request,  by  a  stamp  impressed  the 
as  to  S.  0.  Fees,  1884,  Sched.  No.  106;  Ord.  as  to  Stamps,  & 
Schcd.  When  a  request  is  made  for  payment  of  money  lodged 
pleading,  the  original  receipted  notice  or  pleading  must  be  p: 
pay-ofiioe:  S.  0.  Funds  Rules,  1905,  r.  44. 
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olaim  in  respect  of  which  it  has  been  paid  in,  and  I  declare  that 
due  notice  has  been  given  of  such  acceptance  thereof,  and  I  request 
that  payment  of  the  said  sum  may  be  made  to  {Conclude  as  in 
Form  457). 

{Signature) . 

{Address) . 

{Date) . 


(3.)  Formis  of  Defence. 

(a)  To  Actions  specially  assigned  by  the  Supreme  Court  of  Judi- 
cature Act,  1873  {f)j  s.  34,  to  the  Chancery  Division  {g).  563. 
Formed  parts :  se^Yovm        .                                                       Defences  to 

^  actions  for 

1.  The  defendants  do  not  admit  the  plaintiff's  claim.  administra- 

tion (A). 

Or, 

The  defendant  A.  B.  admits  the  plaintiff's  claim,  but  not  assets. 

Or, 

The  defendant  O.  D.  admits  assets,  but  not  the  plaintiff's  claim. 

2.  The  claim  is  barred  by  the  Statute  of  Limitations: 

{State  which.) 

3.  Payment  was  made  by  deceased. 

4.  The  claim  is  fraudulent  in  the  following  particulars: 

{Set  out  particulars.) 

5 .  The  defendant  is  entitled  to  a  set  off,  of  which  the  following 
are  the  particulars: 

{Set  out  particulars.) 

6.  The  claim  was  released  by  deed  dated  the of 

7.  Notice  was  given  and  assets  distributed  under  Statute  22  & 
23  Vic.  c.  35,  s.  29. 

^  Particulars  of  the  Notice. 

Advertisements  in  the  "Times"  of  January  1,  1880. 

"  New  York  Herald,"  February,  1881 . 
„  "Bombay  Gazette"   of  January  25, 

1881. 

{Giving  the  titles  of  the  newspapers,  and  the  dates  of  those  in 
which  the  advertisement  appeared.) 

(J)  36  &  37  Vic.  c.  66. 

(jl)  See  B.  S.  C.  App.  D.,  Sect.  II.,  for  the  several  forms  in  this  section. 
(K)  For  form  of  statement  of  claim,  see  App.  C,  Sect.  II.,  No.   1;   and 
Form  506. 
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8.  The  personal  estate  of  the  testator  is  sufficient  to  pay  the 
plaintiff  his  debt  if  established. 

9 .  The  defendant  is  not  heir-at-law  or  devisee  of  the  deceased  (i) . 

(Signed) . 

Delivered . 


564. 

Defences  to 
actions  for 
foreclosure  by 
mortgagee  (^). 


565. 

Defences  to 
action  for 
foreclosure 
by  alleged 
second  in- 
cumbrancer 
who  claims 
priority. 


Formal. parts:  see  Form  547. 

1.  The  defendant  did  not  execute  the  mortgage. 

2.  The  mortgage  was  not  assigned  to  the  plaintiff  {If  more  than 
one  assignment  is  alleged,  say  which  is  denied) . 

3.  The  debt  is  barred  by  the  Statute  of  Limitations  (State 


4.  Payments  have  been  made,  viz.:  — 

10  July,  1874,  1,000?. 
18  October,  1875,  500Z. 

5.  The  plaintiff  took  possession  on  the 
received  the  rents  ever  since. 


of 


6.  The  plaintiff  released  the  debt  by  deed,  dated  1 

7.  The  defendant  conveyed  all  his  interest  to  A. 
dated  25  November,  1880. 

The  defendant  claims: — 

1.  Account. 

2.  Ee-conveyance. 

'(Signe 
■ Delive 

Formal  parts:  see  Form  547. 

1-  \ 

2. 


— ,  and  has 

June,  1882. 
B.  by  deed, 


(   {As  in  preceding  Form.) 


3. 
4. 
5. 


7.  By  a  deed  dated  1st  June,  19 — ^  the  mortgagor,  i 
gaged  the  property  in  question  to  the  defendant  to  se 
and  interest  at  5  per  cent,  per  annum. 

The  defendant  claims: — 

1.  A  declaration  of. priority  and  foreclosure  (and 

(SigM 
Deliv£ 

(i)  See   note   {p),   p.   227. 

(Jc)  For  form  of  statement  of  claim,  see  App.  C,  Sect.  II 
Form  510. 
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(//  the  plaintiff  claims  payment  of  the  mortgage  debt,  the  defen- 
dant must,  if  he  disputes  his  liability,  show  the  grounds  on  which 
he  does  so  as  in  other  cases  of  debt;  or  he  can  claim  indemnity 
against  the  ounter  of  the  Equity  of  Redemption  under  Order  XVI., 
rule  48.) 


actions  for 
re 


566 

Formal  parts :  see  Form  547 .  Defences  to 

1.  The  plaintiff's  right  to  redeem  is  barred  by  the  Statute  of 
Limitations  {State  which).  tion(?)" 

2.  The  plaintiff  assigned  all  interest  in  the  property  to  A.  B. 

3.  The  defendant  by  deed,  dated  the day  of ,  19 — , 

assigned  all  his  interest  in  the  mortgage  debt  and  property  com- 
prised in  the  mortgage  to  A.  B. 

4.  The  defendant  never  took  possession  of  the  mortgaged  pro- 
perty, or  received  the  rents  thereof. 

(Signed)  — — . 

Delivered . 

(//  the  defendant  adrmits  possession  for  a  time  only,  he  should 
state  the  time,  and  deny  possession  beyond  what  he  admits.) 


567. 

Formal  parts :  see  Form  547 .  Defences  to 

1 .  The  defendant  did  not  enter  into  the  agreement.  specific  per- 

2.  A.  B.  was  not  the  agent  of  the  defendant  {if  alleged  by  fo™»anc6(m). 
plaintiff). 

3.  The  plaintiff  has  not  performed  the  following  conditions. — 
{Conditions.) 

4.  The  defendant  did  not  {alleged  acts  'of  part  performance) . 

5.  The  plaintiff's  title  to  the  property  agreed  to  be  sold  is  not 
such  as  the  defendant  is  bound  to  accept  by  reason  of  the  following 
matters; — {State  why.) 

6.  The  Statute  of  Frauds  has  not  been  complied  with. 

7.  The  agreement  is  uncertain  in  the  following  respects — {State 
them). 

8.  Or,  The  plaintiff  has  been  guilty  of  delay; 

9.  Or,  The  plaintiff  has  been  guilty  of  fraud  [or,  misrepre- 
sentation] ; 

10.  Or,  The  agreement  is  unfair; 

(Z)  For  form  of  statement  of  claim,  see  App.  C,  Sect.  II.,  No.  6j  and 
Form  311. 

(m)  For  form  of  statement  of  claim,  see  App.  C,  Sect.  II.,  No.  12;  and 
Form  517.     . 
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11.  Or,  The  agreement  was  entered  into  by  mistake. 

The  following  are  particulars  of  (8),  (9),  (10),  (11)  [or  as  the 
case  may  be]  (n) . 

12.  The  agreement  was  rescinded  under  Conditions  of  Sale, 
No.  11  [or,  by  mutual  agreement]. 

(Signed)  . 

Delivered . 

(In  cases  where  ddniages  are  clainied  and  the  defendant  disputes 
his  liability  to  dcmtages,  he  must  deny  the  agreement  or  the  alleged 
breaches,  or  show  what^er  other  ground  of  defence  he  intends  to 
rely  on,  e.g.,  Statute  of  Limitations,  accord  and  satisfaction,  re- 
lease, fraud,  Sc.) 


568. 

Defences  to 

actions  on 

biUsof 
,  exchange, 
!  promisBOry 

notes  or 
.cheque  (o) . 


(6.)  To  Actions  included  in  Order  III.,  Rule  6,  Classes  A.,  B., 
0.,  D.,  E.  and  F. 

Formal  parts:  see  Form  547. 

1.  The  defendant  did  not  accept  the  bill. 

2.  The  defendant  did  not  make  the  note. 

3.  The  defendant  did  not  draw  the  cheque. 

4.  The  defendant  did  not  indorse  to  A.  B. 

5.  The  defendant  [or,  A.  B.j  did  not  indorse  to  thi 

6.  The  bill  was  not  presented  for  payment. 

7.  The  defendant  had  not  due  notice  of  dishonour. 

8.  The  plaintiff  was  not  the  holder  at  the  commence 
action. 

9.  The  bill  was  accepted  [or,  the  note  was  mad 
accommodation  of  the  plaintiff  without  consideration. 

10 .  The  bill  was  accepted  for  the  accommodation  of 
and  indorsed  to  the  plaintiff  without  consideration. 

11.  The  bill  was  accepted  and  delivered  to  the  drai 
consideration  for  the  purpose  of  his  getting  it  discoui 
defendant,  and  the  drawer,  in  fraud  of  the  defendant,  a 
to  the  said  purpose,  indorsed  the  bill  to  the  plaintiff  ah 
sideration  [or,  with  notice  of  the  said  fraud — or,-  when 

12.  The  defendant  was  induced  to  accept  by  the  f 

(«)  See  0.  XIX.  6. 

(o)  See  U.  S.  C.  App.  D.,  Sect.  IV.  For  forms  of  indorsemi 
specially  indorsed  under  0.  III.  6,  where  actions  are  on  bills  of  < 
see  E.  S.  C.  App.  C,  Sect.  IV.,  Nos.  3,  4,  6,  6;  and  Forms  32 
indorsement  in  cases  within  this  rule  operates  as  the  statement 
XX.  1  (o)),  and  the  dft.  cannot  require  any  further  statement  o 
delivered  under  O.  XX.  1  (S):  see  (?.  v.  H.,  W.  N.  (1883)  23 
Prmtorius,  20  Q.  B.  D.  764. 
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drawer,  who  indorsed  to  the  plaintiff  without  consideration  [or, 
with  notice  of  the  fraud — or,  when  overdue]. 

Particulars  of  the  fraud  are  as  follows: — The  drawer  on  or 
■about  the  15th  of  May,  1882,  falsely  and  fraudulently  stated  to  the 
•defendant  that  he  had  shipped  20  tons  of  pig  iron  for  the  defen- 
dant on  board  the  "  Ajax,"  which  he  had  not  done  {p). 

13.  The  defendant  accepted  the  bill  [or,  made  the  note]  for  and 
on  account  of  the  price  of  50  tons  of  coal  to  be  delivered  by  the 
plaintiff  to  the  defendant  by  the  1st  of  May,  1882,  and  the 
plaintiff  failed  to  deliver  the  goods. 

14.  The  biU  [or,  note — or,  cheque]  was  rendered  void  after  issue 
by  a  material  alteration,  viz.,  by  the  alteration- of  the  date  from 
the  21st  of  January  to  the  2nd  of  January. 

(Signed')  ^^• 
Delivered . 


569. 

Formal  parts :  see  Form  547 .  Defences  to 

1.  The  defendant  did  not  order  the  goods.  anyTimple 

2.  The  goods  were  not  delivered  to  the  defendant.  contract  debts, 

.  other  than 

3.  Ihe  price  was  not  i- -.  bills,  notes, 

^  or  cheques  (?). 

4.)  '    (1. 

5.  >  Except  as  to  £ ,  same  as  12. 

6.  )  (3. 

7.  The  defendant  [or,  A.B.,  the  defendant's  agent]  satisfied 
"the  claim  by  payment  before  action  to  the  plaintiff  [or,  to  C.  D., 
the  plaintiff's  agent]  on  the of ,  19 — . 

8.  The  defendant  satisfied  the  claim  by  payment  after  action  to 
the  plaintiff  on  the of ,  19—. 

(Signed)  — — . 
Delivered . 


570. 

Formed  parts :  see  Form  547 .  Defences  to 

1.  The  bond  [or,  deed]  is  not  the  defendant's  bond  [or,  deed],     bonds  or"on- 

2.  The  defendant  made  payment  to  the  plaintiff  on  the  day  tracts  under 

,  S6S'l  TOr  tril6 

according  to  the  condition  of  the  bond.  ~      payment  of  a 

liquidated 
amount  in 
(jo)  See  O.  XIX.  6.  money  (c). 

(j)  See  E.  S.  O.  App.  D.,  Sect.  IV.    For  form  of  indorsement,  see  B.  S.  C. 
App.  C,  Sect,  rv.,  No.  1;  and  Form  322. 

(r)  For  forms  of  indorsement,  see  E.  S.  0.  App.  0.,  Sect.  IV.,  Nos.  7,  8; 
.and  Forms  330  and  331. 
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3 .  The  defendant  made  payment  to  the  plaintifi,  after  the  day^ 
named  and  before  action,  of  the  principal  and  interest  mentioned 
in  the  bond. 

(Signed) . 

Delivered . 


571. 

Defences  in 
actions  on 
guarantees, 
whether  under 
seal  or  not, 
where  the 
claim  against 
the  principal 
is  in  respect 
of  a  debt  or 
liquidated 
demand  only. 
0.  III.  6, 
Class  (E.)  (.s). 

572. 

Defences  to 
any  action 
of  debt. 


Formal  parts:  see  Form  547. 

1 .  The  principal  satisfied  the  claim  by  payment  before  action. 

2.  The  defendant  was  released  by  the  plaintiff  giving  time  to 
the  principal  debtor,  in  pursuance  of  a  binding  agreement. 

(Signed)  — — . 
Delivered  —- . 


Formal  parts:  see  Form  547. 

1.  As  to  501.  parcel  of  the  money  claimed,  the  defendant  is- 
entitled  to  set  off  for  goods  sold  and  delivered  by  the  defendant  tO' 
the  plaintiff.    Particulars  are  as  follows: — 

£   s.    d. 
1882,  Jan.  25.    To20  tonsof  Silkstone  coalat  IL     r-     -     - 
„     Feb.    1.    To30  tonsof  SilkstonecoalatlZ. 


Total 

2.  As  to  the  whole  [or,  as  to  £ ,  parcel    of 

claimed],  the  defendant  made  tender  before  action  [or 

on  which  it  fell  due]  of  £ ,  and  has  paid  the  same  i 

(Si'gne 
Delive 


573. 

Accord  and 
satisfaction. 


(e.)  Q&neiral  Defences. 

Formal  parts:  see  Form  547. 
1.  On  5th  April,  1882,  a  brown  horse  was  deliv 
defendant  to  and  accepted  by  the  plaintiff  in  disci 
alleged  cause  of  action; 

Or,  On  5th  April,  1882,  an  agreement  between 
and    the   defendant,   whereby   it  was   agreed 


(s)  For  forms  of  indorsement  in  actions  on  guarantees,  see  R. 
Sect.  IV.,  Noa.  10  and  11 ;  and  Forms  333  and  334. 
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plaintiff  and  the  defendant  that  the  defendant  should  deliver 
the  cargo  of  the  "Mary"  at  the  Surrey  Conamercial  Docks 
instead  of  at  Hull,  as  per  charter-party  of  1st  March,  1882, 
was  accepted  in  discharge  of  the  alleged  cause  of  action. 

574. 

2.  The  defendant  became  bankrupt.  Bankruptcy, 

3.  The  plaintiff  became  bankrupt  before  action,  and  the  cause 
of  action  vested  in  the  trustees  of  his  property. 

4.  The  defendant  was  discharged  under  a  scheme  of  arrange- 
ment pursuant  to  the  23rd  section  of  the  Bankruptcy  Act, 
1883(0. 

5 .  The  defendant  compounded  \_0f,  made  an  arrangement]  with 
his  creditors  under  the  3rd  section  of  the  Bankruptcy  Act, 
1890 (m). 

575. 

6.  The  defendant  was  covert  at  the  time  of  making  the  alleged  Coverture, 
contract  [^or,  contracting  the  alleged  debt]. 

576. 

7.  The  defendant  was  an  infant  at  the  time  of  making  the  Infancy, 
alleged  contract  [or,  contracting  the  alleged  debt]. 

577. 

8 .  The  defendant  as  to  the  whole  action  [or,  as  to  £ ,  parcel  Payment  into 

of    the    money   claimed — or,  as  to  the  plaintiff's    claim'  on  the 
guarantee  of  the of ,  19 — ,  or  as  may  he\  has  paid  into 

Court  £ ,  and  says  that  sum  is  enough  to  satisfy  the  plaintiff's 

claim  [or,  the  plaintiff's  claim  herein  pleaded  to]. 

578. 

9.  The  causes  of  action  were  released  by  deed  dated  the  1st  of  Release. 
May,  1882,  between  the  plaintiff  of  the  first  part  and  the  defen- 
dant of  the  second  part. 

579. 

10 .  The  contract  was  rescinded  [or,  the  defendant  was  exonerated  Rescission 

.         ,         1    .      .  OPT  ,     »         1  I  before  breach, 

by  the  plaintiff  J  before  breach. 

Particulars  are  as  follows: — 

An  arrangement  between  the  plaintiff  and  the  defendant,  made 
verbally  on  the  15th  of  April,  1882  [or,  by  letter  from  the  defen- 
dant to  the  plaintiff,  and  answer  of  the  plaintiff  dated  the  14th  and 
15th  of  April,  1882]  (a;). 

580. 

1 1 .  The  debt  was  barred  by  the  Statute  of  Limitations  {State  Statute  of 

7  .  ,  V  Limitations. 

wmch,) . 

(t)  See  Sullen  &  Leake,  6th  ed.  599. 
(«)  Ibid.,  p.  594. 
(k)  See  O.  XIX.  6. 
D.—F.  17 
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581. 

statute  of 
Erauds. 


12.  The  (17th)  section  of  the  Statute  of  Frauds  has  not  been 
complied  with  («/) . 

(Signed)  — — . 
Delivered . 


582. 

Denials. 


583. 

Contributory 
:  negligence. 

584. 

Carriers. 


585. 
Charter- 
parties. 


(d.)  To  Actions  for  Damages  for  Breach  of  Contract  or  Duty  (z). 

Formal  parts :  see  Form  547 . 

1.  The  defendant  did  not  contract  [or,  promise — or,  agree]  as 
alleged. 

2.  The  defendant  did  not  receive  the  goods  for  the  alleged 
purpose  [or,  on  the  alleged  terms]. 

3.  The  defendant  did  not  receive  the  plaintiff  as  a  passenger  to 
be  carried  as  alleged. 

4;  The  defendant  did  not  {Insert  breaches  denied). 

5 .  The  defendant  was  not  ready  and  willing  to  accept  and  pay 
for  the  goods  [or,  to  deliver  the  goods — or  as  Trial/  be']. 

6.  There  was  contributory  negligence  on  the  part  of  the  plaintiff. 

7.  The  plaintiff    did    not  pay  or  tender  the  money  for  the 
carriage . 

8 .  The  damage  or  loss  occurred  from  the  inherent  m 
condition  when  received]  of  the  goods  [or,  horse — or  as ', 

9.  The  loss  occurred  by  reason  of  the  excepted  perih 
in  the  charter-party  [or,  biU  of  lading],  that  is  to  saj 
of  the  seas  [or,  fire — or  as  may  be\. 

10.  The  goods  were  above  the  value  of  10^,  and  ( 
articles  mentioned  in  the  1st  section  of  the  Land  C 
(11  Geo.  IV.  &  1  Will.  IV.  c.  68),  that  is  to  say, 
may  be],  and  their  value  and  nature  were  not  decls 
increased  charge  paid,  &c. 

11.  The  cha,rter-party  was  cancelled  pursuant  tc 
clause  therein,  the  ship  not  having  arrived  at  port  of 
or  before  1st  May,  1882. 

iy)  This  will  now  be  "  The  4th  section  of  the  Sale  of  Goods  . 
not  been  complied  with,"  as  the  provisions  of  s.  17  of  the  Stati 
have  been  repealed  by  the  Saje  of  Goods  Act,  1893  (56  &  5'i 
and  the  provisions  of  s.  4  of  such  Act  substituted  therefor. 

(a)  See  E.  S.  0.  App.  D.,  Sect.  V.  For  forms  of  statement 
App.  C,  Sect,  v.;  and  Forms  520—529.  For  other  forms  of  defe 
on  contract,  see  Bullen  &  Leake,  566 — 9S4. 
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12.  The  alleged  liubility  of  the  defendant  had  ceased  by  reason 
of  cesser  clause  in  the  charter-party,  the  cargo  shipped  having  been 
worth  more  at  the  port  of  discharge  than  the  freight  or 
demurrage. 

586. 

13.  The  loss  was  not  by  the  perils  insured  against.  Insurance. 

14.  The  plaintiff  was  not  interested  in  the  subject-matter  of 
the  insurance. 

15.  The  ship  was  not  seaworthy  at  commencement  of  risk  [or, 
voyage].  '        i 

587. 

16.  The  plaintiff  was    not   ready  and  willing  to  marry  the  Breach  of 
,    M      ,  promise. 

defendant. 

*  (Signed)  — — . 

Delivered . 


(e.)  To  Actions  claimimg  Injunctions,  Damages,  or  Declarations 

of  Bight,  fouled  upon  Wrongs  (a).  tog 

Formal  parts:  see  Form  547.  Defences  to 

all  actions  for 
1.  Denial  of  the  several  acts  [or,  matters]  complained  of.  wrongs  (A). 

(Signed)  . 

Delivered . 


589. 
Formal  parts :  see  Form  547 .  Defences  to 

1.  The    goods    [or,    chattels — or   as   may    &e]    were   not   the  detSSionor 
plaintiff's.  oonTersionof 

2.  The  goods  were  detained  for  a  lien  to  which  the  defendant 
was  entitled. 

Particulars  are  as  follows: — 

1882,  May  3 .  To  carriage  of  the  goods  claimed  from  London 
to  Birmingham: — 

£   s. 

45  tons  at  2s 4  10 

(Signed)  . 

Delivered  . 


(a)  For  forms  in  this  section,  see  R.  S.  C.  App.  D.,  Sect.  VI.. 

(6)  This  form  is  in  practice  considered  insufficient;   a  more  specific  denial 
must  be  pleaded. 

(e)  For  form  of  statement  of  claim,  see  B.  S.  0.  App.  C,  Sect.  VI.,  Noi. 
1  and  2;  and  Forms  530  and  531. 

17(2) 
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590. 
Defences  to         Formal  parts :  See  Fovm  54:7 . 

personal  1  •  Tho  defendant  did  the  acts  complained  of  in  necessary  self - 

bodily  injuries  defence. 

or  injuries  to  t  i  n      i 

onrriages,  2.  There   was   oontrihutory,  negligence   on   the  part   of   the 

fnSnais°by      plaintiff  [or,  the  plaintiff's  servant]. 

trespass  or  (Signed)  — : — . 

gence{d}.  •  Delivered . 


591. 

Defences  to 
actions  for 
infringement 
of  a  patent  (e). 


592. 

Defences  to 
actions  for  in- 
fringement of 
oopyriglit(/). 


I        593. 
*  Defences  to 

actions  for 
.  infringement 

of  trade 

mark  (A). 


Formal  parts:  see  Form'  547. 

1.  The  defendant  did  not  infringe  the  patent. 

2.  The  invention  was  not  new. 

3.  The  plaintiff  was  not  the  first  or  true  inventor. 

4.  The  invention  was  not  useful. 

§.  (Denial  of  any  other  matter  of  fact  affecting  the 
of  the  patent.) 

6.  The  patent  was  not  assigned  to  the  plaintiff. 

(Siigned)  - 

Delivered 

Formal  parts:  see  Form  547. 

1.  The  plaintiff  is  not  the  author  [assignee,  &c.,  -" 
may  bej. 

2.  The  hook  iMtos  not  registered  {g)  ■ 

3.  The  defendant  did  not  infringe. 

*  (Signer 

■ ■  Delivei 

Formal  parts:  see  Form  547. 

1.  The  trade  mark  is  not  the  plaintiff's. 

2.  The  alleged  trade  mark  is  not  a  trade  mark. 

3.  The  defendant  did  not  infringe. 

(Si^gne 

Delive 


(<?)  For  forms  of  statement  of  claim,  see  R.  S.  0.  App.  O.,  S 
3  and  4;  and  Forms  532  and  533. 

(e)  For  form  of  statement  of  claim,  see  B.  S.  0.  App.  0.,  Sec 
and  Form  535. 

(f)  For  form  of  statement  of  claim,  see  B.  S.  0.  App.  C,  Sec 
and  Form  536. 

(y)  Not  now  necessary,  as  registration  is  not  required  und 
right  Act,  1911  (1  &  2  Geo.  V.  «.  46). 

Qi)  For  form  of  statement  of  claim,  see  B.  S.  C.  App.  C,  See 
and  Form  S37. 


S.  3.]  THE  DEFENCE.  261 

5g4. 
Formal  parts :  see  Form  547 .  ^ Dsfs^ioes  to 

1.  The  plaintiff's  lights  are  not  ancient  [or,  deny  his  other  obstruction 
alleged  prescriptive  rights}.  of  %ht(j). 

2.  The  plaintiff's  lights  wiU  not  be  materially  interfered  with 
by  the  defendant's  buildings. 

3.  The  defendant  denies  that  he  or  his  servants  pollute  the  Defences  to 
water  [or,  do  what  is  complained  of].  nuisance  (i). 

(7/  the  defendant  claiim  the  right  by  prescription  or  other- 
wise to  do  what  is  contplained  of,  he  must  say  so,  and  must 
state  the  grounds  of  his  claim,  i.e.,  whether  by  prescription, 
grant,  or  what.) ' 

4.  The  plaintiff  has  been  guilty  of  laiches,  of  which  the  following 
are  particulars: —     • 

1870.  Plaintiff's  mill  began  to  work. 

1871.  Plaintiff  came  into  possession. 
1883.  First  complaint. 

5.  As  to  the  plaintiff's  claim  for  damages,  the  defendant  wiU 
rely  on  the  above  grounds  of  defence,  and  says  that  the  acts  com- 
plained of  have  not  produced  any  damage  to  the  plaintiff. 

(If  other  grounds  are  relied  on,  they  rreust  be  stated^  e.g.,  the 
Statute  of  Lm&tations  as  to  past  damage.) 

(Signed) . 

Delivered . 

595. 

Formal  parts:  see  Form  647.  Defences  to 

4      1-1  n    1         1    ■      «!>(•  actions  for 

1.  The  said  A.  B.  was  not  the  servant  of  the  plamtm.  aeduotion (4). 

2.  The  defendant  did  not  seduce  and  carnally  know  the  said 
A.  B;  •  (Signed)  -^. 

Delivered ., 


(/.)  To  Actions  for  Recovery  of  Land. 


596. 


Formal  parts :  see  Form  547 .  Defences  to 

1.  The  defendant  is  in  possession  of  the  premises  by  himself  recovery °of 
or  his  tenant  (m).  land(Q. 

2.  The  defendant  had  no  notice  to  quit. 

(Signed) . 

Delivered . 

(i)  For  forms  of  statement  of  claim,  see  E.  S.  0.  App.  C,  Sect.  VI.,  Nos. 
10  and  11 ;  and  Forms  539  and  540. 

(ft)  For  form  of  .statement  of  claim,  see  R.  S.  C.  Aipp.  C,  Sect.  VI.,  No.  9; 
and  Form  S38. 

(l)  For  form  of  statement  of  claim,  see  R.  S.  C.  App.  C,  Sect.  VII.,  Nos. 
1  and  2;  and  Forms  545  and  546. 

(to)  As  to  this  defence,  see  0.  XXI.  21;  Zt/ell  v.  Kennedy,  20  0.  D.,  484; 
Jkmford  v.  MoAnulty,  8  App.  Ca.  456. 
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597. 
Defence 
arising  after 
action  and 
before  de- 
livery of 
defence  (») . 

598. 

Defence 
arising  after 
action  and 
after  de- 
livery of 
defence  (o). 


(g.)  Defences  arising  after  Action. 
After  the  comlnencement  of  this  action,  namely,  on  the 

day  of ,  19 —  (State  the  matter  of  defence  relied  upon). 

(Signed) 


Delivered 


Fotmal  farts :  see  Form  547 . 

Further  Defence. 
The  defendant,  by  way  of  further  defence,  says  that: — 
1.  After  the  deKvery  of  the  defence  herein,  namely,  on  the 

—  day  of ,  19 —  (State  the  matter  of  defence  relied  upon) . 

(SigBjod) . 

Delivered . 


Section  IV. — Counterclaim  and  Set-off. 

\_Dan.  Pr.,  pp.  443—453.] 
Counterclaim  and  Set-off. — Summary  of  Material  Provisions  of  R.  8.  C.  1883. 

When  it  may  be  'pleaded. — A  defendant  may  set  off,  or  set  up      Obdes. 

by  way  of  counterclaim  against  tiie  claims  of  the  plaintiff,  any 

right  or  claim,  whether  such  set-off  or  counterclaim  sound  in 
damages  or  not.  Such  set-off  or  counterclaim  has  the  same  effect 
as  a  cross  action.  The  Court  or  a  Judge  may,  on  the  application 
of  the  plaintiff  before  trial,  refuse  permission  to  defendant  to 
avail  himself  of  the  set-off  or  counter-claim 

Misjoinder  of  plaintiff. — ^This  wUl  not  prejudice  a  defendant's 
counterclaim 

Blow  pleaded. — Where  defendant  relies  on  any  grounds  as  sup- 
porting a  right  of  counterclaim  he  must,  in  his  defence,  state  so 
spfeoificaUy  by  way  of  counterclaim  

Title  of  oounterclaim. — Where  defendant  sets  up  a  counterclaim 
raising  questions  between  himself  and  the  plaintiff  along  with 
any  ouer  persons,  he  must  add  to  the  title  of  his  defence  a  further 
title  similar  to  that  in  a  statement  of  claim,  setting  forth  the 
names  of  all  Uie  persons  who  would  be  defendants  in  a  cross 
action ;  and  must  deliver  his  defence  to  such  of  them  as  are  parties 
to  the  action  within  the  time  for  delivery  to  the  plaintiff 

Relief  to  be  spemfically  stated. — ^The  relief  claimed  by  defen- 
dant, either  simply  or  in  the  alternative,  must  be  specifically 
stated,  and  if  sought  in  respect  of  several  distinct  grounds,  they 
must  be  stated  separately  and  distinctly  

Claim  against  person  not  a  party  to  the  action. — Such  person 
must  be  summoned  to  appear  by  being  served  with  a  copy  of  the 
defence,  indorsed  with  a  notice  in  the  prescribed  form  (App.  B., 
No.  2),  the  service  being  regulated  by  the  rules  relating  to  ser- 
vice of  a  writ  of  summons  

Appearance  by  third  party. — Third  party  must  appear  as  if 
he  iaA.  been  served  with  a  writ  of  summons  

Reply  to  counterclaim. — Person  (other  than  a  plaintiff)  named 
in  a  defence  as  a  party  to  a  counterclaim  may  reply  within  the 
time  in  which  he  might  deliver  a  defence  if  it  were  a  statement 
of  claim  ; 


(»)  0.  XXIV.  1. 
(o)  0.  XXIV.  2. 


S.  4.] 
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Amendment. — May   be  made  without   leave,   before   time   for       Oedeb. 

pleading;  to  reply  (i.e.,  four  days  from  delivery):   if  no  reply,  

then  within  twenty-eiffht  days  from  delivery  of  defence XXVIII.  3. 

Exclitsion  of  counterclaim. — Plaintiff  or  any  other  pei'son  named 
in  a  counterclaim  may,  before  reply,  apply  to  have  counterclaim 
excluded XXI.  16. 

Discontintmnce. — If  action  of  plaintiff  ia  stayed,  discontinued, 
or  dismissed,  the  counterclaim  may  nevertheless  proceed ,,     16. 

Judgment  for  balance. — ^Th«  Court  may  give  defendant  judg- 
ment for  balance  if  in  his  favour,  or  such  other  relief  as  he  may 
be  entitled  to  ,,     17. 

Matter  arising  pending  action. — Where  any  ground  of  defence 
to  any  set-off  or  counterclaim  arises  after  reply,  or  after  the  time 
limited  for  reply  has  expired,  the  plaintiff  may,  within  eight 
days  after  defence  has  arisen,  or  at  any  subsequent  time,  by 
special  leave,  deliver  a  further  reply  XXIV.  2. 

Non-appearanoe  of  plaintiff  at  trial. — In  such  case  defendant 
may  prove  his  counterclaim  so  far  as  the  burden  of  proof  lies 
on  him XXXVI.  32. 

Withdrawal  of  counterclaim. — ^Defendant  may  withdraw  his 
counterclaim,  with  spesial  leave   XXVI.  1. 

Coats. — Wien  issues  of  fact  and  law  are  raised  upon  a  oounter- 
olaim,  the  costs  of  the  several  issues  respectively,  both  in  law  and 
fact,  will,  unless  otherwise  ordered,  follow  the  event  LXV.  2. 

For  cases  as  to  counterclaim,  &c.  collected,  see  notes  on  the  subject  under 
O.  21  in  Ann.  Pr.;  Seton,  39,  40;  and  see  Chitty's  Areh.  304—311;  Odg'ers 
on  Pleading,  236—248;  Bullen  &  Leake,  534—544. 


(1.)  Oeneralh/.  ,  „ 

Counterolaim.  General  form 

of  oounter- 
The  defendant  says  that: —  claim {p). 

i  {Here  insert  a  statement  of  the  grounds  of  counterdaim.) 

The  defendant  countercluims : — 

Signed  {q)  {&c. :  Conclude  as  in  Form  547  {r)). 


600. 

In  the  High  Court  of  Justice,  19 — .     B.  No. {q).       General  form 

Chanoery  Division  (r).  L'co^L- 

{Name  of  Judge  {r)..)  claim  («). 

Between  A.  B.  .         .  .     Plaintiff, 

and 
CD..  .         .     Defendant  (r). 

Defence  and  Counterclaim. 
Defence. 
The  defendant  says: — 

I  {Here  state  the  defences.) 

(rt  See  0.  XIX.  4;  App.  D.,  Sect.  I. 

(?)  0.  XIX.  4. 

(?•)  0.  XIX.  11. 

(s)  App.  D.,  Sect.  I. 
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Counterclaim. 

The  defendant  repeats  paragraph  2  of  his  defence,  and  says 
that: — 

(  {Here  insert  a  statement  of  the  grounds  of  counterclaint.) 

The  defendant  counterclaims: — 

Signed  (Sc. :  Conclude  as  in  Form  547  (t)). 


601 

Title  of 


co^terclaim    ^^  ^^0  High  Court  of  Justice, 
where  a  third  Chancery  Division. 

{Name  of  Judge.) 

Between  A.  B.  . 


person  is  made 
a  party  (u). 
XDaa.  Pr. 
446.] 


and 


C.  D. 


19- 


B.  No. 


Plaintiff, 


.     Defendant, 
(by  original  action.) 
And  between  the  said  CD.         .     Plaintiff, 
and 
the  said  A.  B.  and  X.  Y.         .     Defendai 
(by  counterclaim.) 
Defence  and  counterclaim  of  the  above-named  C 


C        602. 

!  Indorsement 
on  counter- 
claim for 
serrioe  on  a 
person  not  a 
party  to  the 
original 
action  (v): 
[Dan.  Pr. 
446.] 


{Reading  as  in  Form'  601.) 
To  the  within-named  X.  Y. 

Take  notice  that  if  you  do  not  appear  to  the  with 
claim  of  the  within-named  C.  D.,  within  eight  day 
service  of  this  defence  and  counterclaim  upon  you,  ; 
liable  to  have  judgment  given  against  you  in  your  ab 

(i)  O.  XIX.  11. 

(«)  0.  XXI.  11;  App.  D.,  Sect.  I.,  Form  2;  and  headi 
Though  a  dft.  may  introduce  into  a  counterclaim  a  third  peie 
such  counterclaim  (0.  XXI.  11 ;  Turner  t.  Sednesford  Gas  Co.,  S 
he  cannot  do  so  where  his  claim  against  the  third  party  is  alte 
claim  against  the  pit.:  Times  Cold  Storage  v.  Lowther,  (1911) 
and  he  cannot  join  a  third  person  to  be  oo-plt.  with  himself  in  c 
against  the  pit.:  Pender  v.  Taddei,  (1898)  1  Q.  B.  798. 

(t))  See  0.  XXI.  12;  App.  B.,  Part  II.,  No.  2. 
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Appearance  to  be  entered  at 

//  the  action  is  proceeding  in  London,  say :  the  Central  Office, 
Royal  Courts  of  Justice,  London. 

If  the  action  is  proceeding  in  a  district  registry,  say :  the 
District  Registry  at ,  in  the  county  of (x). 


603. 

(See  Form  418.)  Memorandum 

^  '  of  ordmary 

appearance 

to  counter- 
ulaim  (y). 

604. 
Formal  parts:  see  Form  31;  for  title,  see  Form  601.  Notice  of 

Take  notice  that  I  have  this  day  entered  an  appearance  on 
behalf  of  X.  Y.  to  the  above  counterclaim  of  C.  D. 


605. 

Formal  parts:  see  Form  44;  for  title,  see  Form  600.  Notice  to 

Take  notice  that  the  plaintiff  [or,  the  defendant  J.  B.,  who  has  counter- 
been  served  with  a  counterclaim'  of  the  defendant  C.  D.;    or,  ^^^'l- 

I  X)fl.ii    Pt* 

X.  Y.,  who  has  been  served  'with  a  counterclaim-  of  the  defendant  447.] 
CD.]  intends  to  apply,  dc,  that  the  counterclaim  of  the  defen- 
dant C .  D .  in  this  action 

If  it  is  sought  to  exclude  paxt  omly^  of  the  counterclaim  set 
up,  add:  whereby  he  claims  {Specify  the  particular  claim 
sought  to  be  excluded) 
may  be  excluded;   and  that  the  said  defendant  C.  D.  may  be 
ordered  to  pay  the  costs  of  and  occasioned  by  the  said  counter- 
claim, and  of  this  application. 


(a)  As  to  appearance  to  a  counterclaim  by  parties  other  than  the  pit.,  see 
O.  XXI.  13,  in  which  the  words  "not  a  defendant  to  the  action  "  muBt  be  read 
to  mean  "not  originally  a  party  to  the  action";  and  see  headuote,  p.  262. 
A  third  party  introduced  by  counterclaim  cannot  appear  gratis:  Fraser 
V.  Cooper,  Hall  ^  Co.,  23  C.  D.  685.  Leave  may  be  given  under  0.  XI.  1 
to  serve  a  counterclaim  on  such  party  out  of  the  jurisdiction:  Me  Luoltie, 
W.  N.  (1880)  12,  being  within  the  principle  of  Ee  Bmfleld,  32  C.  D.  123. 
A  person,  not  a  party  to  the  original  action,  brought  in  as  a  dft.  to  a  counter- 
claim cannot  counterclaim  against  the  original  pit.  and  dft.,  but  may  reply: 
Street  v.  Gover,  2  Q.  B.  D.  498;  Alooy,  ^c.  By.  Co.  v.  GreenhiU,  (1896)  1 
Ch.  19.  A  party  introduced  by  third  party  notice  cannot  counterclaim  against 
the  pit.:  Eden  v.  Weardale  Co.,  28  G.  D.  333. 

(y)  See  O.  XXI.  13;  App.  A.,  J'art  II.,  No.  7. 

(z)  See  O.  XIX.  3;  O.  XXI.  15;  and  headnote,  p.  262.  The  application 
under  O.  XIX.  3,  is  to  be  "before  trial";  under  0.  XXI.  15,  "at  any  time 
before  reply."  For  oases  in  which  a  counterclaim  has  been  excluded,  see  Dan. 
Pr.  448. 
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606. 

Notice  for 
leave  to 
deliver  a 
further  reply 
to  counter- 
claim {a). 

607. 

Notice  for 
liberty  to 
amend 
counter- 
claim (i) . 
[Dan.  Pr. 
450.] 

608. 

Notice  to  dis- 
allow amend- 
ments (c) . 
[Dan.  Pr. 
451.] 

609. 

Notice  to 
strike  out 
unnecessary, 
scandalous,  or 
embarrassing 
matter  in 
counter- 
claim (d). 
[Dan.  Pr. 
460.] 

610. 

Notice  for 
particulars  of 
counterclaim 
or  set-off  (e) . 
[Dan.  Pr. 
450.] 


{See  Form  481.) 


(See  Form  485.) 


(See  Form  488  or  489.) 


(See  Form  494.) 


(See  Form  497.) 


611. 

Counterclaim 
in  respect  of 
money 

lent(/). 


(2.)  Forms  of  Counterclaim. 

Formal  parts:  see  Forms  599 — 601. 

The  defendant  lent  500Z.  to  the  plaintiff  on  1st  M 

The  defendant  counterclaims  500?. 

(Sign 
Deli-v 


(«)  See  0.  XXIV.  2. 

(6)  0.  XXVIII.  6,  7.  As  to  amending  counterclaim  wii 
0.  XXVIII.  3. 

(o)  0.  XXVIII.  i. 

(rf)  0.  XIX.  27. 

(e)  0.  XIX.  6,  7.    For  form  of  order,  see  Seton,  35,  No.  7. 

(/)  See  E.  S.  C.  App.  D.,  Sect.  VIII.  As  to  formal  part 
see  0.  XIX.  11. 


S.  5.]  REPLY  AND  SUBSEQUENT  PLEADINGS. 
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612. 

Formal  parts:  see  Forms  599 — 601.  Counter- 

1.  The  defendant  has  suffered  damage  by  the  plaintiff's  breach  damages  (i^). 
of  a  contract  for  the  sale  and  delivery  by  the  plaintiff  to  the 
defendant  of  5,000  tons  of  Merthyr  steum  coal  at  18s.  6d.  per  ton 

F.  0.  B.  at  Cardiff  by  equal  monthly  deliveries  over  the  first  five 
months  of  19 — . 

2.  The  April  and  May  instalments  were  not  delivered. 
Particulars  of  the  dam!ages: — 

Difference  between  market  price  in  April  and 
May,  and  the  contract  price,  2s.  Qd.  per  ton 

on  2,000  tons £250 

The  defendant  counterclaims  250?. 

(Signed) . 

Delivered . 


Section  V. — Reply  and  Subsequent  Pleadings. 

[JDan.  Pr.,  pp.  453 — 4S7.] 

Jteply   and  Subsequent  Pleadings. — Summary   of  Material  Provisions   of 

M.  S.  C.  1883. 

Obdeb. 

Reply. — ^None  to  be  delivered  unless  ordered XXIIL  1. 

Reply  and  defence  (by  ploMttif)  to  counterclaim,  when  to  be 
delivered. — ^Within  the  time  specified  by  the  order  giving  leave, 
or  if  no  time  specified  therein,  within  ten  days  of  defence  or 
last  of  defences „      2. 

Pleading  subsequent  to  reply. — No  such  pleading  other  than  a 
joinder  of  issue  can  be  pleaded  without  leave,  and  flien.  only  upon 
anch  terms  as  Court  or  Judge  shall  think  fit.  Such  pleading  to 
be  delivered  within  the  time  specified  in  the  order  giving  leave, 
or  if  no  time  specified  therein,  within  four  days  after  delivery 
of  the  previous  pleading  „       3. 

Note.. — The  provisions  of  this  rule  only  apply  to  a  plaintiff. 

If  no  reply  delivered,  pleadings  are  to  be  deemed  to  be  closed 
and  all  material  statements  of  fact  in  the  pleading  last  delivered 
are  to  be  deemed  to  have  been  denied  and  put  in  issue  XXVII.  13. 

As  to  the  reply  and  subsequent  pleadings,  see  Chitty's  Arch.  312 — 314;  Odgers 
on  Pleading,  250—263;  Bullen  &  Leake,  545—554. 


(1.)  Eeply.  613. 

In  the  High  Court  of  Justice,  19—.     B.  No.  — .       General  form 

_.    .   .  of  reply  (A). 

Chancery  Division.  [Dan.  Pr. 

{Name  of  Judge.)  *^2-] 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

(<7)  See  R.  S.  C.  App.  D.,  Sect.  VIII. 

(A)  See  R.  S.  C.  App.  E.,  Sect.  I.    A  simple  reply  is  headed  in  the  same 
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Reply. 
The  plaintiff  as  to  the  defence  says  that: — 

1.  1  {State  any  special  facts  which  plaintiff  desires  to  plead 

2.  I     in  reply.) 

The  plaintiff  as  to  the  counterclaim  says  that: — 
2*  I  {State  reply  to  'counterclaim.)  \ 

Signed  (dc. :  Conclude  as  in  Form  500  (i)  ). 


614. 

Notice  for 
leave  to 
deliver 
reply  (A). 
[Dan.  Pr. 

465;] 


Fonruil  parts:  see  Form  44. 

Taku  notice  that  the  plaintiff  (or,  the  defendant  CD.,  who  has 
been  served  with  a  counterclaim  of  the  defendant  A.  B.)  intends' 
to  apply,  dc. 

that  he  may  be  at  liberty  to  deliver  a  reply  to  the  defence  (and 
counterclaim)  of  the  said  defendant;  and  that  the  costs  of  this 
application  may  be  costs  in  the  action. 


615. 

Notice  for 
leave  to 
deliver  a 
further  reply 
to  counter- 
claim {[). 
[Dan.  Pr. 
466.] 

616. 

Notice  for 
liberty  to 
amend 
reply  (m). 
[Dan.  Pr. 
466.] 


{See  Form  481.) 


(See  Form  485.) 


way  as  the  writ,  a,  reply  to  defence  and  counterclaim  is  heade 
way  aa  the  defence  and  counterclaim.  Am  to  formal  parts  of  i 
0.  XIX.  11.  As  to  what  may  be  pleaded  in  reply  and  the  cas 
Dan.  Pr.  353,  364. 

(»)  See  0.  XIX.  11. 

(A)  As  to  time  for  delivering  reply,  see  0.  XXIII.  2; 
p.  267.  A  person,  not  a  party,  who  is  brought  in  by  counterclaij 
A  reply  (or  more  accurately,  his  defence  to  such  counterclaim),  v 
from  receipt  of  the  counterolaiia :  0.  XXI.  6,  14.  As  to  enlarg< 
see  O.  LXIV.  7.  As  to  consent:  Ibid.,  8.  As  to  costs:  0.  ] 
and  Form  501,  note  (»j).  An  application  to  enlarge  time  for  ] 
general,  to  be  granted,  notwithstanding  default,  on  terms  of  pa} 
JSaton  V.  Storer,  22  C.  D.  91. 

(I)  See  O.  XXIV.  2;  Take  v.  Andrews,  8  Q.  B.  D.  428;  Men 
(1900)  2  Q.  B.  181  (counterclaim  by  pit.  to  dft.'s  oounterolain 
a  new  cause  of  action  allowed. 

(»»)  See  0.  XXVIII.  6. 


s.  5.] 


REPLY  AND  SUBSEQUENT  PLEADINGS. 
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(See  Form  488  or  489.) 


(fifee  Form  494.) 


.     Formal  parts:  see  Form  613. 

Eeplj. 
The  plaintiff  as  to  the  defence  says  that: — 

1.  He  joins  issue. 

2.  The  agreemepat  giving  time  to  the  principal  expressly 

reserved  remedies  against  the  surety. 
The  plaintiff  as  to  the  counterclaim  says  that: — 

1.  The  defendant  was  not  ready  and  willing  to  accept  and 

pay  for  the  goods.  (Signed)  . 

Delivered [. 

In  the  High  Court  of  Justice,  19 — .    B.  No.  — . 

Chancery  Division. 
(Name  of  Jiidge.) 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

Statement  of  Claim. 
The  plaintiff's  claim  is  for  work  done  and  materials  provided  by 
the  plaintiff  for  the  defendant  at  his  request. 
Particulars: — 

19 — .  January  1  to  31  May.    To  rebuilding        £   •  s.    d. 
house  at  Wigan,  as  per  contract  dated  the 

24th  December,  19—  3,400     0     0 

To  extras,  as  per  account  delivered 243     0     0 

£3,643     0     0 
Paid  on  account  3,000     0     0 

Balance  due £643     0     0 

(»)  See  0.  XIX.  27. 

(o)  B.  S.  C.  App.  E.,  Sect.  I. 

(p)  For  this  form,  see  B.  S.  C.  App.  E.,  Sect.  II. 


617. 

Notice  to  dis- 
allow amend- 
ments. 
[Dan.  Pr. 
466.] 

618. 

Notice  to 
strike  out 
unnecessary, 
scandalous,  or 
em1)arrassing 
matter  in 
reply  (m). 
[Dan.  Pr. 
456.] 

619. 

Reply  to 
action  on  a 
guarantee  to 
which  defence 
raised  of  time 
given  to  the 
principal,  and 
counterclaim 
for  non- 
delivery of 
'    (»)■ 


620. 

Example  of  a 
statement  of 
claim,  de- 
fence, and 
reply  (i>). 


Statement  of 
claim. 
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[_un. 


±A. 


Defence  and 
counterclaim. 


Reply. 


The  plaintiff  also  seeks  to  recover  interest  on  the  above  balance 
from  the  31st  May,  19—,  till  payment  or  judgment. 

Signed  {So..:  Conclude  as  in  Form  500). 

Defence  and  Counterclaim.  ' 
Defence. 
Formal  parts:  same  as  in  Form  600  or  601. 
The  defendant  says  that: — 

1 .  Except  as  to  200?.,  parcel  of  the  money  claimed,  the  architect 
did  not  grant  his  certificate  pursuant  to  the  contract. 

2.  As  to  2001.,  parcel  of  the  money  claimed,  the  defendant 
brings  [or,  has  brought]  into  Court  2001.,  and  says  that  sum  is^ 
enough  to  satisfy  the  plaintiff's  claim  herein  pleaded  to. 

Counterclaim. 

The  defendant  says  that: — 

1 .  The  contract  contained  a  clause  whereby  it  was  provided  that 
the  plaintiff  should  complete  the  works  by  the  31st  of  March, 
19—,  or  in  default  pay  to  the  defendant  11.  a,  day  for  every  sub- 
sequent day  during  which  the  works  should  remain  unfinished, 
and  they  so  remained  unfinished  for  61  days  to  the  31st  of  May. 
The  defendant  counterclaim's  61^. 

(Signed)  . 

DeK\       ' 
■     Reply. 
Title:  same  as  in  Defemoe  and  Counterclaim; 
parts :  sante  as  in  Stat&rment  of  Claim. 
The  plaintiff  says  that: — 

1 .  As-  to  the  first  paragraph  of  the  defence,  he  joi 

2.  As  to  the  second  paragraph  thereof,  the  plainti 
£- in  satisfaction. 

The  plaintiff  as  to  the  counterclaim  says  that: — 

3 .  The  liquidated  damages  were  waived  by  orderii 
material  alterations  in  the  works. 

4.  The  defendant  waived  the  liquidated  damages  1 
the  plaintiff  from  having  access  to  the  premises  till 
the  agreed  time. 

Signed  {dc. :  Conclude  as  in  1 


621. 

■Notice  for 
leave  to 
deliver  a 
special  plead- 
ing subse- 


(2.)  Pleadings  subsequent  to  Reply. 

Formal  parts:  see  Form  44. 
Take  notice  that  the  defendant  intends  to  apply, 
may  be  at  liberty  to  deliver  a  rejoinder  in  this  acti( 


s.  6.] 


PROCEEDINGS  IN  LIEU  OF  DEMURRER. 


and  confessing  and  avoiding  [or  as  vrimy  he\  the  allegations  in  the  <i»eiit  to 
plaintiff's  reply.     And  that  the  costs  of  this  application  may  be  [iJan.pi-. 


costs  in  the  action. 


457.] 


622. 


"  (Same  as  Form  501,  substitutinq  reioinder  for  statement  of  Notice  for 

T    .       V                                                              ir       ,1  '  further  time 
«iaim.;  to  deUver  re- 
joinder (»•) . 
[Dan.  Pr. 

457.] 

Section  VI. — Pkoceedings  in  Lieu  or  Demurrer. 

[San.  Pr.,  pp.  457—466.] 

■Proceedings   in   lieu  of  Demurrer. — Summary  of  Material  Provisions   of 

B.  S.  C.  1883. 
»  Oedeb. 

Demurrers  abolished XXV.  1. 

Raising^  points  of  law  by  pleadings. — ^Any  party  may  raise  by 
his  pleading  any  point  of  law:  which  shall  be  disposed  of  by  the 
Judge  who  tries  the  cause  at  or  after  the  trial.  By  consent,  or 
by  order  of  the  Court  or  a  Judge,  such  point  of  law  may  be  set 
■down  for  ]|earing  and  disposed  of  before  the  trial  ^,       2.  --■ 

IHsmissiM  of  action. — ^If  the  decision  of  such  point  of  law  sub- 
stantially disposes  of  the  whole  action,  or  of  any  distinct  cause  of  ■^ 
action,  ground  of  defence,  set-off,  counterclaim  or  reply  iierein,                       ^. 
the  Court/ or  Judge  may  dismiss  the  action,  or  make  such  other                       '' 
■order  as  may  be  just ; ^       3. 

Strikingout  pleading  where  no  reasonable  cause  of  action  dis-  "  ^"*~ 

■closed. — ^Where  pleading  discloses  no  reasonable  ground  of  action 
•or  answer,  or  where  action  or  defence  is  shown  to  be  frivolous 
or  vexatious,  the  Court  or  a  Judge  may  order  the  action  to  be 
stayed  or  dismissed,  or  judgment  to  be  entered  accordingly,  as 
may  be  just ; 4. 

Beclatatory  judgment  or  order. — Court  may  make  binding  de- 
-olaratioJts  of  right,  whether  any  consequential  relief  is  or  could 
be  claimed,  or  not  ^^       5. 

As  to  pleadings  in  lieu  of  demurrer,  and  oases  thereon,  see  Dan.  Pr.  457 
■et  seq. ;  Chitty's  Arch.  324,  325. 


623 

Formal  parts :  see  Form  44.  „  ^.       '  ^ 

^  Notice  that 

Take  notice  that  the  plaintiff  (or,  defendant)  intends  to  apply,  po"itof  law 

fl  ,  1        ,     .  I  •      .  I.    1  -nil  ■■      n  r  ^^  SSt  dOWU 

dc,  that  the  points  ot  law  raised  by  the  defence  [or,  statement  of  for  hearing  (s). 

-claim— or  as  may  he}  of  the  defendant  [or,  plaintiff]  in  this  action  ^^^'^  ^^' 
{State  point  of  law  raised  by  the  pleading),  may  be  set  down  for 
hearing,  and  disposed  of  before  the  trial  of  the  action,  pursuant 
to  the-Rules  of  the  Supreme  Court,  Order  XXV.,  rule  2;  and  that 


dg)  See  0.  XXIII.  3.    For  form  of  order,  see  Seton,  36,  No.  10. 
(r)  As  to  time  for  delivering  pleading  subsequent  to  reply,  see  0.  XXIII.  3- 
^nd  headnote. 

(«)  See   0.   XXV.   2;     and    headnote,  supra.      A  point  of    law  requiring 
serious  argument  should  be  raised  under  this  rule,  and  not  by  an  application 
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until  such  point  of  law  has  been  disposed  of,  all  proceedings  in 
this  action,  except  for  the  determination  of  such  question,  may  be 
stayed;  and  that  the  costs  of  this  application  may  be  costs  in  the 
action. 


624. 

Defence  to 
action  on  a 
guarantee  for 
the  price  of 
goods  (t). 


625. 

Defence  to 
action  for 
verbal  slander 
actionable  ^ 
only  by  reaetja 
bf  special      "" 


626. 

Defence  to 
action  on  a 
marine  policy 
stated  to 
contain 
clauses  that 
the  policy 
was  to  be 
proof  of 
interest  and 
without 
benefit  of 
salvage  (x). 


Defences,  ineluMng  Objection  in  Point  of  Law. 

Formal  parts:  see  Form  547. 
The  defendant  says  that: — 

1.  The  goods  were  not  supplied  to  E.  F.  on  the  guarantee. 

2.  The  defendant  will  object  that  the  guarantee  discloses  a  past 
consideration  on  the  face  of  it. 

(Signed) .' 

V  Delivered . 

I 

Formal  parts:  sfe  Form  547. 

The  defendant  iays  that: — 

1.  The  defendant  did  not  speak  or  publish  the  words. 

2.  The  words  did  not  refer  to  the  plaintiff.  ' 

,3.  The  defendant  will  object  that  the  special  damage  stated  is 
not  sufficient  in  point  of  law  to  sustain  the  action. 

(Signed'^ 

'■ Deliv 

Formal  parts :  see  Form  547 . 
Th(i  defendant  says  that: — 

1.  The  defendant  did  not  make  the  policy. 

2.  The  loss  was  not  by  the  perils  insured  against. 

3.  The  defendant  will  object  that  the  policy  wai 
19  Geo.  II.  c.  37,  s.  1. 

to  strike  out  a  pleading  under  0.  XXV.  4:  Sadswell  v.  Ja( 
p.  284,  per  Lindley,  L.  J.;  Eubbuok  v.  Wilkinson,  (1899)  1 
Where  the  decision  of  the  point  of  law  wUl  snbstantiaUy  dispoi 
action,  it  is  not  entitled  to  precedence  over  other  actions  in  tiie 
only  a  preliminary  point  is  to  be  raised,  application  should  be  i 
as  to  setting  it  down  for  hearing:  per  Pearson,  J.,  Re  Thorniley, 
see  Parsons  v.  Burton,  W.  N.  (1883)  215.  Por  oases  in  which 
of  a  point  of  law  in  the  dft.'s  favour,  the  action  has  been  dism 
XXV.  3,  see  O'Brien  v.  Tyssen,  28  C.  D.  372;  Peroival  V.  Dunn 
An  order  dismissing  an  action  under  this  rule  is  final,  within  C 
it  finaEy  disposes  of  the  rights  of  the  parties,  if  otherwise,  it  is 
Bozson  V.  Altrincham  U.  S.  O.,  (1903)  1  K.  B.  547,  to  this  ex 
Salaman  v.  Warner,  (1891)  1  Q.  B.  734. 

(t)  See  B.  S.  C.  App.  E.,  Sect.  III.,  Ifo.  1. 

(«)  Ibid.,  No.  2. 

(k)  See  R.  S.  C.  App.  B.,  Sect.  III.,  No.  3. 
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hormal  parts:  see  Form  44.  Notice  to 

Take  notice  that  the  defendant  [or,  plaintiff]  intends  to  apply,  ^j'^fj"''' 
dc,  that  the  statement  of  claim  [or,  defence — or,  counterclaim —  which  dis- 
or  as  may  be],  may  be  struck  out  on  the  ground  that  it  discloses  reasonable 
no  reasonuhle  cause  of  action  \_or,  answer — or  as  may  be~\ ;  and  that  cause  of 
except  for  the  purposes  of  the  order  to  be  made  on  this  applica-  answer  (y). 
tion,  all  proceedings  in  this  action  may  be  stayed  [or,  that  this  C?*^^-  ^"^■ 
action  may  be  dismissed — or,  that  judgment  may  be  entered  for 
the  plaintiff  in  accordance  with  his  claim].    And  that  the  costs  of 
the  applicant  of  the  action  and  of  this  application  may  be  taxed 
and  paid  by  the  plaintiff  [or,  defendant — or  as  Tniay  be]. 


628. 

Formal  parts:  see  Form  44.  Notice  that 

Take  notice  that  the  defendant  [or,  the  defendant  CD.]  intends  ye'xatious"'^ 

to  apply,  dc,  that  all  proceedings  in  this  action  may  be  stayed  as  action  may  be 

against  the  applicant  [or,  that  this  action  may  be  dismissed],  on  dismissed  (a). 

the  ground  that  it  is  frivolous  and  vexatious;  and  that  the  plaintiff  ffg*i'  ^'^' 
may  bo  ordered  to  pay  to  the  applicant  his  costs  of  the  action  and 
of  this  application:  such  costs  to  be  taxed. 


Section  VII. — Admissions  in  the  Pleadings  and  Moving 

THEREON. 

[Dan.  Pr.,  pp.  466— 471.] 

629. 
Formal  parts :  see  Form  32  or  39  or  44.  Notice  of 

on  the  part  of  the  plaintiff  [or,  defendant]  [or^  Take  notice  that  ™otion, 

^  ^  \    •  1  T         B     -I  summons,  or 

the  plaintiff  (or,  defendant)  intends  to  apply,  dc],  that  {Here  notice  under 

O.  XX  A  IT 

(y)  See    0.    XXV.    4;     and    headnote,   p.    271;     lie    Batthyany^s    Estate,   6  («). 
Batthyany  v.  Walford,  32  W.  R.  379 ;  Johnston  v.  J.,  33  W.  R.  239 ;  Dadswell   [^an.  Pr. 
V.   Jacobs,  34  C.   D.   278;    Dreyfus  v.  Peruvian  Guano  Co.,  41   C.  D.   151;         '^ 
Mubbuck  V.  Wilkinson,  (1899)  1  Q.  B.  86;   Wyatt  v.  Palmer,  (1899)  2  Q.  B. 
106.    The  application  can  be  made  by  notice  under  the  summons  for  direotionsi 
{Pepperell  v.  Uird,  (1902)  1  Ch.  477),  and  should  be  made  upon  delivery  of 
the  pleading  objected  to:  Tucker  v.  Collinson,  34  W.  R.  354.     Delay  may  be 
fatal  to  the  application:  Cross  v.  Howe,  62  L.  J.  Ch.  342;  Fletcher  v.  Bethom, 
68  L.  T.  438. 

(a)  See  0.  XXV.  4;  and  headnote,  p.  271;  Burstall  v.  Beyfm,  26  C.  D. 
35;  Metropolitan  Bank  v.  Pooley,  10  App.  Cas.  210;  Willis  v.  Earl  Beau- 
champ,  11  P.  D.  59;  Stephenson  v.  Garnett,  (1898)  1  Q.  B.  677.  It  is  un- 
necessary to  refer  in  the  notice  to  "the  inherent  jurisdiction  of  the  Court": 
see  Vinsdn  v.  The  Prior  Fibres  Consolidated,  Ltd.,  W.  N.  (1906)  209.  The 
Ct.  may  look  at  all  the  pleadings,  and  stay  or  dismiss  the  action,  even  after 
reply:  Tucker  v.  Collinson,  34  W.  R.  354. 

(a)  By  0.  XXXII.  6,  any  party  may  at  any  stage  of  a  cause  or  matter, 

D. — E.  18 
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spedftj  the  relief  claimed,  the  right  to  which  appears  on  the 
pleaMi%gs  of  the  opposite  party, ;  as  thus :  an  account  may  be 
taken  of  the  partnership  dealings  between  the  plaintiff  and  the 

defendant  under  the  articles  of  partnership,  dated  the day  of 

,  19 — ,  stated  in  the  statement  of  claim  in  this  action,  and  that 

the  said  partnership  may  be  dissolved). 


Section  VIII. — Proceeding  to  Trial  without  Pleadings. 

[Dan.  Pr.,  pp.  471,  472.] 
Trial  without  Pleadings. — Summary  of  Material  Provisions  of  B.  S.  C.  1883. 

A  plaintiff  may,  without  pleadings,  proceed  to  trial  subject  to       Order. 
the  following  rules: — ■  

Indorsement  of  writ  of  summons. — This  must  contain  a  state- 
ment sufficient  to  give  notice  of  the  nature  of  the  claim,  or  of  the 
relief  or  remedy  required,  and  must  state  that  if  defendant  appears 
the  plaintiff  intends  to  proceed  to  trial  without  pleadings XVIIlA.  1. 

where  admissions  of  fact  have  been  made,  either  on  the  pleadings  or  other- 
wise, apply  to  the  Ct.  or  a  Judge  for  such  judgment  or  order  as  upon  Buohi 
admissions  he  may  be  entitled  to,  without  waiting  for  the  determination  of 
any  other  question  between  the  parties ;  and  the  Ot.  or  a  Judge  may  upon  such 
application  make  such  order,  or  give  such  judgment,  as  the  Ct.  or  Judge  may 
think  just.  As  to  notice  of  admission  in  a  pleading,  see  O.  XIX.  13;  XXXII.  1. 
As  to  giving  notice  to  admit  facts,  see  0.  XXXII.  4.  As  to  moving  on  admis- 
sions, see  Seton,  179;  Chitty's  Arch.  757—759;  Blake  Odgera,  250. 

Mode  of  appKoation. — Under  the  old  rule  it  was  provided  ^'^"^  ^^°  o-^tM- 
cation  should  be  by  motion,  but  the  words  of  the  present  rule 
to  admit  of  the  application  being  made  by  suromons:  see  Pi 
W.  N.  (1884)  10.  In  Gough  v.  Heatley,  32  W.  B.  385,  it 
Pearson,  J.,  that  the  proper  course  was  that  a  summons  s 
adjourned  into  Ct.,  and  set  down  for  hearing  in  the  list  of 
mouses.  But  in  Cooh  v.  Heynes,  W.  N.  (1884)  75,  Kay,  J.,  hel 
the  application  should  be  by  motion,  and  that  is  the  mod 
usually  adopted.  But  in  case  of  conaent,  the  application  shi 
Chambers:  London  Steam  Dyeing  Co.  v.  Digby,  36  W.  R 
Oalcey,  62  L.  T.  724.  An  application  for  an  order  against  di 
must  be  made  by  aU  the  pits,  and  not  merely  by  one:  Se  } 
Ch.  747. 

Time  for  malcing  the  appUoation. — Pit.  may  move  notwitl 
joined  issue  and  given  notice  of  trial:  Srown  v.  Pearson,  21  0. 
pit.  delivered  a  reply,  though  out  of  time,  before  notice  of  mc 
the  motion  was  refused:  Graves  v.  Terry,  9  Q.  B.  D.  170.  i 
to  apply  to  have  an  action  dismissed  upon  the  admissions  oJ 
pleadings  without  putting  in  a  counterclaim :  Pascoe  v.  Miahari 

Implied  admissions  by  default  of  pleading. — In  such  case 
be  set  down  on  motion  for  judgment:  Caroli  v.  Hirst,  W.  N 
W.  B.  839. 

Cross  claims. — Sea  Mersey  Steamship  Co.  v.  SJiuttleworth  ^ 
531 ;  Showell  v.  Bowron,  31  W.  B.  550. 

Form  of  order. — As  to  orders  which  have  been  made  unc 
Dan.  Pr.  470.  A  fee  of  10s.  is  payable  on  entering  the  jud 
by  a  stamp  impressed  thereon:  see  Ord.  as  to  S.  C.  Fees,  Soh( 
as  to  Stamps,  &c.,  July,  1884,  Sched. 
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Notice  of  trial. — Within  ten  days  after  appearance  plaintiff       Oedee. 

must  serve  twenty-one  days'  notice  of  trial  without  pleadings  

in  the  prescribed  form;     (App.  B.,  No.  16  (a).) XVIIIa.  2. 

Application  for  statement  of  claim. — Defendant  may  within  ten 
days  after  appearance  apply  by  summons  for  the  delivery  of  a 
statement  of  claim,  and  the  Judge  may  order  (1)  that  a  state- 
ment of  claim  shall  be  delivered,  in  which  case  the  action  will 
proceed  in  the  usual  manner;  or  (2)  that  the  action  shall  proceed 
to  trial  without  pleadings,  in  which  case  either  party  may  be 
ordered  to  deliver  particulars  of  his  claim  or  defence „         3. 

Particulars. — When  no  order,  is  made  as  to  particulars,  all 
defences  are  open  at  the  trial  to  the  defendant.  Where  par- 
ticulars are  ordered  the  parties  are  bound  by  such  particulars 
so  far  as  regards  the  matters  in  respect  of  which  the  order  for 
particulars  was  made  „         4. 

Special  defences. — ^Where  defendant  has  not  taken  out  a  sum- 
mons under  r.  3,  he  wiU  not  be  allowed  to  rely  on  a  set-off  or 
counterclaim,  or  on  the  defence  of  infancy,  coverture,  fraud, 
Statute  of  Limitations,  or  discharge  under  the  Bankruptcy  Acts, 
unless  he  gives  (within  ten  days  after  appearance)  notice  to  the 
plaintiff  stating  the  grounds  and  particulars  upon  which  he  relies  „         5. 

Pleadings  not  to  be  required  without  order. — ^When  plaintiff 
indorses  his  writ  with  a  statement  that  if  the  defendant  appears 
he  intends  to  proceed  to  trial  without  pleadings,  no  pleadings 
can  be  required  or  delivered  except  by  order  of  the  Judge „         6. 

As  to  trial  without  pleadings,  see  Odgers  on  Pleading,  61 — 64. 


{Same  as  Form  349.) 


{Same  as  Form  814. 


630. 

Indorsement 
on  writ  of 
summons  (4). 

631. 

Notice  of  trial 
without 
pleadings  (c). 


Formal  parts :  see  Form  39 . 


631a. 


Summons  for 

on  the  part  of  the  defendant,  that  notwithstanding  the  plaintiff  aeuTery'^of 
has,  by  the  indorsement  on  his  writ  of  summons,  given  notice  that  statement  of 
he  intends  to  proceed  to  trial  without  pleadings,  the  said  plaintiff      ™ 
may  be  ordered  to  deliver  to  the  defendant  a  statemtent  of  claim. 


(6)  See  O.  XVIIIa.  1,  and  headnote,  supra. 

(c)  See   O.   XVIIIa.   2;    App.   16    (a),  and  headnote,   supra.     The  notice 
must  be  served  within  ten  days  after  appearance,  and  must  be  a  twenty-one ' 
days'  notice:  0.  XVIIIa.  2. 

{d)  See  0.  XVIIIa.  3,  and  headnote,  supra.  The  application  must  be 
made  by  summons,  for  by  0.  XXX.  1  («?),  the  provisions  of  i.  1  of  that 
order  do  not  apply  to  actions  being  under  the  provisions  of  0.  XVIIIa.  Upon 
the  hearing  of  the  summons,  however,  the  Judge  may  deal  with  the  application 
as  if  the  pit.  had  been  entitled  to  take  out,  and  had  taken  out,  a  summons  for 
directions:  0.  XXX.  1  (o).  For  forms  of  special  defence  under  O.  XVIIIa.  6, 
see  Chitty's  Forms,  791. 


18  (2) 
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CHAPTER  X. 
PROCEEDINGS  ON  DEFAULT  OP  PLEADING. 

IDan.  Pr.,  pp.  473—483.] 


Default  of  Pleading. — SiMnmary  of  Material  Provisions  of  £.  8.  C.  1883. 

A.  Default  of  plavntiff  in  delivery  of  statement  of  claim. — Where       Oedbb. 

plaintiff,  being  bound  to  deliver  a/  stajiement  of  claim,  does  ■ 

not  do  so,  defendant  may,  at  the  expiration  of  the  time 

for  delivery,  apply  to  dismiss  for  want  of  prosecution XXVII.  1. 

B.  Default  of  defendant  in  delivery  of  defence: — 

(1.)  In  actions  for  debt  or  liquidated  demand. — ^Plaintiff 
may  enter  final  judgment  for  the  ataount  claimed 
and  costs,  and  issue  execution  thereon  against  defen- 
dant in  default,  and  proceed  with  the  action  against 

those  not  in  default „       2,3. 

(2.)  In  actions  for  detention  of  goods  and  'peeimiary  drnn- 
ages,  or  either  of  them. — ^Plaintiff  may  enter  inter-- 
locutory   judgment  against  defendants   in  default, 
and  proceed  with  the  action  against  those  not  in  de- 
fault.   The  value  of  the  goods,  and  damages  will  b- 
assessed  by  writ  of  inquiry,  or  in  any  other  way  th 
Court  may  direct.     But  where  some  defendants  ar 
not  in  default,  the  damages  against  those  in  defaul 
shaU  be  assessed  at  the  trial  of  the  action  or  issu£ 
against  the  other  defendants  unless  otherwise  ordere 
(3.)  In  actions  for  debt  or  liquidated  demand,  and  also  fo 
detention  of  goods  and  pemmiary  damages,  or  peou 
niary  dawMges  only. — Plaintiff  may  enter  (1)  fins 
judgment  for  debt  or  liquidated  demand,  and  (2)  in 
terlocutory  judgment  for  value  of  goods  and  damage 
or  the  damage  only,  and  proceed  as  in  Hules  4  and 
(4.)  In  actions  for  the  recovery  of  land: — 

(«.)  Generally. — Plaintiff  may  enter  judgment  fo 
recovery  of  possession  D^  person  whose  tit] 

is  asserted  in  the  writ,  with  costs 

(J.)  Where  clown  indorsed  for  mesne  profits,  arreai 
pf  rent  or  double  value  or  damages  for'  hreac 
of  contract  or  wrong  or  injury  to  the  premise 
claimed. — Plaintiff  may  enter  jndgmei 
against   defaulting  defendants,   and  prooee 

as  in  Rules  4  and  S  , 

(6.)  Where  defence  is  to  part  only  of  claim. — In  action 
for  debt,  liquidated  demand,  or  for  pecuniary  dam 
ages  only,  detention  of  goods  with  or  without  pecu 
niary  damages  or  for  any  of  such  matters,  or  fo 
recovery  of  land,  if  defendant  delivers  a  defenc 
purporting  to  answer  part  only  of  the  alleged  caus 
of  action,  plaintiff  may  by  special  leave  enter  judg 
ment,  final  or  interlocutory,  for  the  part  unanswered 
The  unanswered  part  must  consist  of  a  separate  caus 
of  action,  or  be  severable  from  the  rest,  as  in  the  cas 
of  part  of  a  debt  or  liquidated  demand.  AMier 
there  is  a  counterclaim,  execution  on  any  such  judg 
ment  cannot  issue  without  special  leave  
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(6.)  In  other  oases:—;  Osdeb. 

(o.)  Generally. — Action  nlay  be  set  down  by  plain 

tiff  on  motion  for  judgment  XXVII.  11. 

(6.)   Where   there  are  several  defendants. — Action 

may  be  set  down  at  once  against  defendant 

in  default,  if  the  cause  of  action  is  severable, 

or  at  the  same  time  as  it  is  entered  for  trial 

or  set  down  on  motion  for  judgment  against 

the  other  defendants  „         12. 

C.  Default   in  delivery  of  pleadings  subsequent   to   defence. — 

Pleadings  will  be  deemed  to  be  closed,  and  all  material 
statements  of  fact  in  pleading  last  delivered  wUl  be  deemed 
to  have  been  denied  and  put  in  issue  -. „         13. 

D.  Default  by  third  party. — In  any  case  in  which  issues  arise 

other  than  between  plaintiff  and  defendant,  on  default  in 
pleading  the  opposite  party  may  apply  for  such  judgment 
as  upon  the  pleadings  he  may  appear  entitled  to „         14. 

E.  Setting  aside  judgment  by  default. — ^Any  ju^jment  by  default 

may  be  set  aside  upon  sudi  terms  as  the  Court  or  a  Judge 
may  think  fit,  and  where  action  has  been  set  down  on 
motion  for  judgment  under  Kule  11,  such  setting  down 
may  be  dealt  with  as  if  judgment  by  default  had  been 
signed  when  the  case  was  set  down  „         15. 


Section  I. — Default  in  Delivery  of  a  Statement  of 
Claim  (a) . 

{Dan.  Pr.,  pp.  473—475.] 
Formal  parts:  see  Form  44.  632. 

Take  notice  that  the  defendant  [or,  the  defendant  A.  B.]  intends  Notice  to 
to  apply,  Sc,  that  this  action  may  stand  dismissed,  for'wantof"" 

If  there  are  other  defendants  than  the  applicant,  add:  as  ipseou- 
against  the  said  defendant  A.  B.  (c),  [Dan.  Pr. 

for  want  of  prosecution,  the  plaintiff  having  failed  to  deliver  a  *'''■] 
statement  of  claim;  with  costs  to  be  paid  hy  the  plaintiff  to  the 
said  defendant,  and  that  the  costs  of  this  application  may  be  his 
in  any  event. 


(s)  See  0.  XXVII.  1 ;  and  headnote,  supra.  As  to  when  a  pit.  is  bound  to 
deliver  a  statement  of  claim,  see  0.  XX.  1.  Statement  of  claim  must  in  such 
case  be  delivered  within  the  time  limited  by  the  order,  or  if  no  time  specified, 
within  twenty-one  days  from  the  date  thereof. 

(6)  An  application  to  dismiss  for  want  of  prosecution  should  generally  be 
made  at  Chambers:  Freason  v.  Lowe,  26  W.  E.  138.  As  to  costs  of  the  appli- 
cation, where  time  given  to  pit.,  see  Sigginbottom  v.  Anysley,  3  0.  D.  288; 
Button  V.  Muggins,  W.  N.  (1875)  235.  As  to  tender  by  pit.  of  costs  already 
incurred  upon  delivery  of  statement  of  claim,  after  notice  of  application  served, 
see  Bvelyn  v.  E.,  13  O.  D.  138;  Dan.  Pr.  473,  note  (/).  For  forms  of  order, 
see  Seton,  133,  No.  1;  R.  S.  C.  App.  K.,  No.  15.  If  time  is  given  to  the 
pit.,  the  order  should  direct  dismissal  in  default,  "without  further  order:"  see 
Seton,  135.  As  to  effect  of  an  order  of  dismissal,  see  Whistler  v.  SancooJe, 
3  Q.  B.  D.  83;  Dan.  Pr.  474.  Parties  cannot  consent  to  an  enlargement  of  time 
after  an  order  dismissing:  King  v.  Davenport,  4  Q.  B.  D.  402. 

(o)  A  dft.  can  only  have  the  action  dismissed  as  against  himself,  not  aa 
against  other  dfts.:  Ward  v.  W.,  11  Beav.  159;  12  Jur.  592. 
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633. 

Judgment  for 
default  of 
defence  in 
action  for  debt 
OT  liquidated 
demand  (d) . 
[Dan.  Pr. 
476.] 


Section  II.— Default  in  Deliveey  of  Defence. 

IBan.  Pr.,  pp.  475—481.] 

(1.)  In  an  Action  for  a  Debt  or  liquidated  Demand. 

In  the  High  Court  of  Justice,  19—-    B.  No. 

Chancery  Division. 
(Name  of  Judge.) 

Between  A.  B Plaintiff, 

and 
C.  D.  and  E.  P.  .     Defendants, 

day  of ,  19—  (date  of  entering  judgment). 


The  defendants  [or.  The  defendant  CD.]  not  having  delivered 
any  defence:  It  is  this  day  adjudged  that  the  plaintiff  recover 
against  the  said  defendants  [or,  against  the  said  defendant  C.  D.J 
■£- ,  and  £ .costs  {or,  costs  to  he  taxed]  (e). 


634. 

Judgment  for 
defaultof  de- 
fence for  the 
recovery  of 

damages  (/). 
[Dan.  Pr. 
476.] 


(2.)  In  an  Action  for  the  Detention  of  Goods  and  pecuniary 
Darrtages,  or  either  of  them. 

{Reading  as  in  Porm  633.) 

day  of ,  19 —  {date  of  entering  judgment) 

No  defence  having  been  delivered  by  the  defendai 
defendant  CD.]  herein:  It  is  this  day  adjudged  that  t 
recover  against  the  defendants  [or,  against  the  said 
CD.]  damages  to  be  assessed. 

(ji)  See  0.  XXVII.  2,  3;  and  headnote,  p.  276.  As  to  time 
of  defence,  see  0.  XXI.  6,  7. 

(«)  See  K.  S.  0.  App.  V.,  No.  1;  Seton,  IBS,  No.  9.  On 
judgment  a  copy  of  the  statement  of  claim,  if  any,  and  two 
judgment  must  be  produced,  and  the  statement  x>f  claim  filed.  The 
or,  failing  that,  a,  certificate  of  appearance  is  also  required:  se 
Dan.  Pr.  475.  If  the  statement  of  claim  does  not  show  the  dat 
which,  unless  otherwise  ordered  under  0.  XXX.,  must  be  ten  clea 
judgment  is  entered  (0.  XXI.  6),  the  solicitor  must  indorse  sucl 
173.  A  fee  of  2s.  6d.  is  payable  on  the  certificate  of  appearanct 
impressed  or  adhesire;  and  of  10s.  on  the  gudgment:  by  a  sta 
thereon:  see  Ord.  as  to  S.  0.  Fees,  Sohed.  Nos.  42  and  58;  Ord. 
&c.,  July,  1884,  Sched.  As  to  entry  of  judgment  in  a.  District 
O.  XXXV.  1,  2. 

(/)  See  0.  XXVII.  4,  5;  App.  F.,  No.  2;  and  headnote, 
Seton,  168,  No.  12.  As  to  entering  the  judgment,  see  preceding  ] 
forms  of  proceedings  on  writ  of  inquiry,  see  Chitty's  Forms,  770 
entoiing  final  judgment  after  damages  assessed  by  writ  of  inqi 
Pr.  477.    For  form  of  such  judgment,  see  R.  S.  C.  App.  F.,  No. 


S.  2.]  DEFAULT  IN  DELIVERY  OF  DEFENCE. 

Tho  amount  found  due  to  the  plaintiff  under  this  judgment 

having  been  certified  at  the  sum  of  £ ,  as  appears  by  (return  to 

writ  of  inquiry;  or,  official  referee's  certificate;  or,  the  Master's 

finding  under  order)  filed  the  day  of ,  19 —  :    It  is 

adjudged  that  the  plaintiff  recover  against  the  defendant  £ , 

and  costs  to  be  taxed  (gr). 
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635. 

{Heading  as  in  Form  633.)  Final  judg- 

day  of ,  19 —  {date  of  entering  judgment) .  default  of 

The    defendant    [or,    defendants]    not   having    delivered    any  defence 
defence:  It  is  this  day  adjudged  that  the  plaintiff  do  have  a  return  defendant,  or 
of  tho  chattels  in  the  statement  of  claim  mentioned  and  described  ^ffe™^ants 
as  {description  Of  chdttels)  [or,  recover  against  the  defendant  {or,  for  recovery 
defendants)  their  value  to  be  assessed],  and  damages  for  their  chattels,  and 
detention  to  be  also  'assessed.  interloontory 

judgment  for 
damages  for 
their  de- 
tention [h) . 

636. 

(Sowte  as  Form  433 . )  Summons  to 

have  value  of 
snoods  or 


ascertained 
otherwise 
than  by  writ 
of  inquiry  (i). 

{Same  as  Form  UO.)  '  637. 

Final  judg- 

ment  after 

assessment 

(3.)  In  an  Action  for  a  Debt  or  liquidated  Demand,  and  also  for  °    ^™^g^^- 
Detention  of  Goods  and  pecuniary  Damages,  or  pecuniary 
Damages  only.  goo 

{Heading  as  in  Form  633.)  Final  judg- 

day  of ,  19 —  {date  of  entering  judgment).  and  inter-     ' 

The  defendants  [or.  The  defendant  CD.]  not  having  delivered  ^enffor''*^' 
any  defence:  It  is  this  day  adjudged  that  the  plaintiff  do  recover  damages  (A). 

No.  14.    Before  a  pit.  can  sign  judgment  under  0.  XXVII.  i,  5,  lie  must  have  477.] 
issued  a  summons  for  directions,  and  obtained  a  direction  that  the  dft.  shall 
deliver  a  defence  within  a  time  limited.    If  dft.  makes  default,  pit.  will  then  be 
in  a  position  to  enter  judgment  for  default. 

iff)  See  Form  431,  note  (ff). 

(A)  O.  XXVII.  4;  App.  F.,  No.  4;  and  headnote,  p.  276;  .and  see  note  (p) 
to  Form  432. 

(i)  See  note  (?)  to  Form  433. 

(/5:)  See  0.  XXVII.  6;  and  headnote,  p.  276.  As  to  entering  judgment,  sor« 
Form  633,  note  (e).  As  to  issuing  a  summons  for  directions  under  0.  XXX., 
see  note  (/),  preceding  page. 
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against  the  defendants  [or,  the  defendant  CD.]  £ ;  and  it  is 

also  adjudged  that  the  plaintiff  recover  against  the  defendants  [or, 
the  defendant  C.  D.J  damages  in  respect  of  the  matters  mentioned 
m  the  statement  of  claim  in  this  action  [or,  the  value  of  the  goods 
mentioned  in  the  statement  of  claim  in  this  action,  and  also 
damages  for  the  detention  thereof]:  such  damages  [or,  such  value 
and  damages]  to  he  assessed. 


639. 

Summons  to 
have  damages 
asceitained 
otherwise 
than  by  writ 
of  inquiry. 

640. 

Final  judg- 
ment after 
damages 


641. 

Final  judg- 
ment in 
default  of 
defence  for 
recovery  of 

i  land  (2). 
[Dan.  Pr. 

-477.] 


(Same  as  Form  433.) 


(Same  as  Form  440.) 


(4.)  In  an  Action  for  the  Recovery  of  Land. 
(Heading  as  in  Form  633.) 

day  of  — — ,  19 —  (date  of  entering  jvdgntent) . 

No  defence  having  been    delivered    herein:    It   i< 
adjudged  that  the  plaintiff  recover  possession  of  the 
statement  of  claim  herein  described  as  (Describe  the 
in  the  statement  'of  claim),  a,nd  costs  to  be  taxed. 


fliifl     rlipTr 


642. 

Final  judg- 
ment for 
recovery  of 
land  and  for 
liquidated 


(5.)  In  cm  Action  for  the  BecoPery  of  Land,  amd  aU 
Profits,  Arrears  of  Rent  or  Double  Value,  or  1 
Breach  of  Contract. 

(Heading  as  in  Form  633.) 

day  of ,  19 —  '(^t^  of  entering  judgmen 

No  defence  having  been  delivered  in  this  action:  I 

(0  See  0.  XXVII.  7;  and  lieadnote,  p.  276;  Seton,  168,  N 
the  claim  for  recovery  of  land  is  specially  indorsed  under  0.  IE 
ment  in  default  of  defence  may  be  entered  as  of  course  immedi 
dft.'a  time  for  defence  (see  O.  XXI.  6)  has  expired,  and  no  ds 
delivered.  Where  the  claim  is  not  specially  indorsed,  the  dft.'s  t 
is  fixed  by  0.  XXI.  8,  and  he  cannot  commit  default  of  defen 
failed  to  deliver  a  defence  after  an  order  for  directions  under  0. 
a  statement  of  claim,  or  directing  the  delivery  of  a  defence  witl 
statement  of  claim.  In  the  former  case  he  must  deliver  his  det 
time  fixed  by  the  order,  or  if  no  time  fixed,  then  within  ten 
delivery  of  the  statement  of  olaun.  In  the  latter  case  the  ord 
of  defence  must  fix  the  time  for  such  delivery. 
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adjudged  that  the  plaintiff  recover  possession  of  the  land  in  thei  arrears' of 
Statement  of  claim  toentioned;  aud  it  is  also  adiudged  that  the  rent()H)- 

plaintiff  recover  against  the  defendants  £ ,  and  costs  to  be  .177.]' 

taxed 


(Heading  as  in  Form  633.)  643. 

day  of ,  19 — ■  (date  of  entering  judgnient).  mentfor 

No  defence  having  ;been  delivered  in  this  action:  It  is  this  daj  [andj^ald" 
adjudged  that  the  plaintiff  recover  possession  of  the  land  in  the,  interlocutory 
statement  of  claim  mentioned,  and  also  damages  in  respect  of  the  for  mesne 
matters  mentioned  in  the  said  statement  of  claim:  such  damages  damages (m), 

to  be  assessed  (n) .      •  [Dan.  Pr. 

^  ^  477.] 

644. 

(Same  as  Form  433.)  fXT' 

damages 
ascertained 

otherwise 

than  by  writ 
of  inquiry. 

645. 

(Same  as  Form  440.)  Final  judg- 

raent  after 

assessment 
of  damages. 

(6.)  Where  a  Defence  is  delivered  to  Part  of  a  Claim  onlij.  „.„ 

Formal  parts:  see  Form  44.  Notice  for 

Take  notice  that  the  plaintiff  intends  to  apply,  Sc,  that  he  may  iud^t^meDt'for 

be  at  liberty  to  enter  final  for,  interlocutory]  iudsment  for  £ — ■ —  P^r*  o*  "laim 
1  ,  '-     %  ■'Vn  •  p    ,       admitted  (0. 

[or,  for  damages  to  be  assessed — or  as  'nkiy  be\  in  respect  01  the  [Dan.  Pr. 

cause  of  action  alleged  in  the paragraph  of  the  statement  of  *'^'^ 

claim  [or  as  may  be]. 


(7.)  In  any  other  Action.  347 

(Same  as  Form  798 .)  Notice  of 

motion  for 

(ot)  See  0.  XXVII.  8;  and  headnote,  p.  276.     Where  some  or  one  of  the  fDan^p"* ' ''' ' 
■dfts.  make  default,  the  pit.  may,  under  the  above  rule,  enter  judgment  against   478  et  seq.} 
the  defaulting  dft.  or  dfta.,  and  proceed  against  the  other  dfts.  as  mentioned  in 
Eules  4  and  5  of  such  order.     As  to  entering  judgment,  see  Form  633,  and 
note  (e). 

(«)  Where  mesne  profits  are  claimed  at  a  fixed  rate  up  to  judgment,  it  is 
the  practice  to  insert  the  amount  thereof  in  the  judgment  as  a  liquidated  claim. 

(0)  See  O.  XXVII.   9;  and  headnote,  p.  276;  Chitty's  Forms,  17S. 

(j?)  See  O.  XXVn.  11,  12;  and  headnote,  p.  277.  As  to  default  of  pleading 
in  any  case  in  which  issues  arise  in  an  action  other  than  between  pit.  and  dft., 
see  O.  XXVII.  14;  and  headnote,  p.  277. 
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Notice  to  die- 
miss  action 
for  want  of 
prosecution 
on  default  of 
plaintiff  in 
giving  notice 
of  tiial  (?) . 
[Dan.  Pr. 
482.] 


649. 

Notice  of 
motion  or 
summons  to 
get  aside 
judgment 
regularly 
entered  for 
default  of  a 
defence  (r). 
[Dan.  Pr. 
*83.] 


Section  III. — Default  in  Delivery  of  Eeply  or  Subsequent 

Pleading. 


(See  Form  632.) 


IDan.  Pr.,  pp.  482,  483.] 


Section  IV. — Setting  aside  a  Judgment  entered  for 
Default  in  Pleading. 

[Dan.  Pr.,  p.  483.] 

formal  parts :  see  Form  32  or  39 . 
on  the  part  of  the  defendant,  that  the  judgment  entered  in  this 
action  on  the day  of ,  19 —  (//  there  have  been  any  sub- 
sequent proceedings  upon  such  judgment,  state  them.;  as :  and  the 

writ  of  issued  on  such  judgment  on  the day  of  — -, 

19 — ),  may  be  set  aside;  and  that  the  defendant  may  be  at  liberty 

on  or  before  the day  of ,  19 — , 

If  no  appearance  has  been  entered,  say :  to  enter  an  appear- 
ance and 
to  deliver  a  defence  in  this  action. 


(j)  In  default  of  reply  or  subsequent  pleading  within  the  p 
for  that  purpose,  the  pleadings  will  be  deemed  closed;  and  aU  n 
ments  of  fact  in  the  pleading  last  delivered  will  be  deemed  to  hav 
and  put  in  issue:  0.  XXVII.  13;  and  headnote,  p.  277.  Notice 
be  given  by  the  pit.  with  the  reply  (if  any),  or  where  no  orde 
has  been  made,  on  the  expiration  of  four  days  after  the  defence 
defences  has  been  delivered,  or  at  any  time  after  the  issues  of  f 
for  trial:  0.  XXXVI.  11.  If  within  six  weeks  after  the  time  wh< 
comes  entitled  to  give  notice  of  trial,  or  such  extended  time  as  mi 
the  pit.  has  not  given  notice  of  trial,  the  dft.  may  (1)  give  n 
or  (2)  apply  to  dismiss  for  want  of  prosecution:  see  0.  XXXV 
the  practice  on  application  to  dismiss,  see  Form  632,  and  notes  t 
the  practice  where  pit.  is  not  in  default  as  to  all  the  dfts.,  see  ] 
Ambroise  v.  Evelyn,  11  C.  D.  759.  The  application  may  be  madi 
default  of  reply  to  counterclaim:  Iiwmsden  v.  Winter,  8  Q.  £.  I 
V.  B.irH,  31  W.  E..  839.  As  to  the  effect  of  delivering  the  reply  i 
scribed  time,  see  Graves  v.  Terry,  9  Q.  B.  D.  170;  (ribbings 
C.  D.  66;  Montague  v.  Land  Corp.,  56  L.  T.  730. 

(r)  See  0.  XXVII.  15;  and  headnote,  p.  277;  WiUiams  v 
C.  D.  672,  in  which  case  C.  A.  allowed  a  new  defence  to  be 
judgment,  and  reheard  the  case,  there  having  been  fraud  by  the  i 
application,  being  after  judgment,  cannot  be  made  by  notice  ui 
mons  for  directions.  As  to  application  by  a  person  not  a  party, 
Harrison,  12  Q.  B.  D.  165.  As  to  terms  imposed  by  the  Ct.,  se 
(1891)  2  Ch.  121;  WilUnms  v.  Briscoe,  29  W.  R.  713;  and  Httf, 
(1894)  1  Q.  B.  667. 


S.  4. J  SETTING  ASIDE  JUDGMENT  FOR  DEFAULT. 
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650. 

Formal  parts :  see  Form  8.  Affidavit  in 

1.  (If  no  appearafice  has  been  entered,  state  the  date  of  the.  r^^^^^l'^ 
issuing  and  service  of  the  writ  of  summons ;  and  in  any  case  state  483.] 

the  date  of  the  filing  or  delivery  of  the  statement  of  claim,  the 
date  of  entering  the  judgment  by  default,  and  the  subsequent 
proceedings  (if  any)  which  hdve  been  taken  in  the  action,  and 
their  date.    See  paragraph  1  of  Form  444.) 

2.  (Explain  the  circumstances  under  which  judgment  was 
allowed  to  go  by  default,  and  account  for  the  delay  (if  any)  in 
making  the  application.  See  paragraph  2  of  Form  444.) 

3.  The  plaintiff's  claim  in  this  action  is  for  (Here  state  shortly 
the  nature  of  the  plaintiff's  claim,  and  the  facts  upon  which  the 
applicant  relies  as  offending  a  good  defence  thereto). 

4.  I  am  advised  and  verily  believe  that  I  have  a  good  defence  to 
this  action  upon  the  merits. 

5.  (Show  means  of  knowledge.) 


651. 

Formal  parts :  see  Form  32  or  39 .  Notice  of 

on  the  part  of  the  defendant,  that  the  judgment  entered  in  this  "^^"^g^'j^ 

action  on  the  — ^  day  of ,  19 —  {If  there  have  been  any  sub-  set  aside 

sequent  proceedings  upon  such  judgment,  state  them ;  as :  and  the  and^bse- 

writ  of  ' issued  on  such  iudgment  on  the day  of ,  <l»ent  pro- 

•  1  1  1     I         /-Ti-         oeedings  for 

19 — ),  may  be  set  aside  as  irregular,  on  the  ground  that  {tiere  irregularity. 

specify  the  irregularity  (t)  and  nature  of  defence);  and  that  the  ^^g^n"'^'^' 

defendant  may  be  at  liberty,  on  or  before  the day  of  , 

19- 

If  no  appearance  has  been  entered,  say :  to  enter  an  appear- 
ance and 
to  deliver  a  defence  in  this  action;  and  that  the  plaintiff  may  be 
ordered  to  pay  to  the  defendant  his  costs  of  this  application. 


652. 

(iSflwe  as  Form  446.)  Affidavit i« 

support. 

[Dan.  Pr. 

483.] 

(«)  In  the  case  of  a  judgment  obtained  regularly,  the  affidavit  must  state 
facts  vphioh  show  a  substantial  ground  of  defence:  Farden  v.  Riohter,  23 
Q.  B.  D.  124;  Hammond  v.  Sohofleld,  (1891)  1  Q.  B.  p.  45S. 

(<)  See  0.  LXX.  3.  Dft.  is  entitled,  ex  debito  justitm,  to  have  an  irregular 
judgment  set  aside:  Anlaby  v.  Prmtorius,  20  Q.  B.  D.  764.  The  affidavit  in 
such  case  should  disclose  the  nature  of  the  defence:  see  Chitty's  Forms,  83. 


284 


CHAPTER  XI. 

DISCONTINUANCE  AND  WITHDEAWAL  OF  CLAIM 
OE  DEFENCE. 

lJ)an.  JPr.,  pp.  484 — 489.] 


Digeontimianoe,  ^o. — 8/u)rt  /Summary  of  Material  Provisions  of  S.  S.  0.  1883. 

Diseontirmance  by  plaintiff. — ^Haintiffi  may,  at  any  time  before       Order. 

defence,  or  after  defence  before  taking   any  other  proceeding  

(save  any  interlocutory  application),  by  notice  in  writing  whoUy 
disoontinne  his  action,  or  withdraw  any  part  of  his  alleged  cause 
of  complaint.  He  must  pay  the  defendant's  costs  of  the  action, 
or  so  much  thereof  as  is  withdrawn.  Discontinuance  or  with- 
drawal is  no  defence  to  a  subsequent  action.  Except  as  above 
provided,  a  plaintiff  cannot  discontinue  without  special  leave, 
which  may  be  given  at,  before,  or  after  the  trial  upon  such  terms 
as  may  be  just  XXVI.  1. 

Withdrawal  of  defence. — The  Court  or  a  Judge  may  allow  the 
whole  or  any  part  of  the  alleged  grounds  of  defence  or  counter- 
claim to  be  withdrawn  or  struck  out,  but  no  defence  can  be  with- 
drawn without  such  leave  „       „ 

Withdrawal  by  consent. — A.  cause  entered  for  trial  inay  be  wit! 
drawn  upon  production  of  the  written  consent  of  the  parties. 

Entering  judgment  on  disoontimuinee. — ^A  defendant  may  ent< 
judgment  for  costs  on  discontinuance,  if  not  paid  withiji  /ot 
days  after  taxation 

Staying  action  tmtil  costs  paid. — Any  subsequent  action  broug] 
before  payment  of  such  costs  may  be  stayed  

As  to  discontinuance,  &c.,  see  C!hitty's  Arch.  337 — 341;  Si 
Odgers  on  Pleading,  193,  261. 


653. 

^^t^u.          Formal  parts :  see  Form  31 . 
ance(B).              Take  notice  that  the  plain tifi  hereby  wholly  disc 
4S4.]      '        action  [or,  withdraws  80  much  of  his  claim  in  this  aci 
to ]. 

If  not  against  all  the  defendants,  add :  as  agaii 

dant  C.  D. 


(a)  See  0.  XXVI.  1;  App.  B.,  No.  19;  and  headnote,  s«; 
principle  of  discontinuance,  see  Fox  v.  Star  Newspaper  Co., 
636;  (1900)  A.  0.  19.  As  to  what  is  sufficient  notice  of  discont 
Pomerania,  4  P.  D.  195;  Mcllwraith  v.  Green  (1884),  14  Q. 
Moon  V.  Dickinson,  63  L.  T.  371.  As  to  the  effect  of  diseontin 
see  Gold  Beefs  Co.  v.  Dawson,  (1897)  1  Ch.  p.  118;  The  Kro 
Ca.  256. 
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In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge.) 

Between  A.  B.  . 


19—.    B.  No. 


Plaintiff, 


and 


day  of 


C.  D. 
-,19- 


.     Defendant. 
{date  of  entering  jvdgrrtent) . 


654. 

Judgment  for 
costs  on  dis- 
continuance, 
or  withdrawal 
of  part  of 
claim  (b) . 
[Dan.  Pr. 
486.] 


The  plaintiff  having  by  a  notice  in  writing  dated  the day 

of ,  19 — ,  wholly  discontinued  this  action  [pr,  withdrawn  his 

claim  for ;  or,  withdrawn  so  much  of  his  claim  in  this  action 

as  relates  to ;  or  as  the  cam  *inay  be}:  It  is  this  day  adjudged 

that  the  said  defendant  recover  against  the  plaintiff  costs  to  be 
taxed. 

The  above  costs  have  been  taxed  and    allowed    at  £ ,  as 

appears  by  a  taxing  officer's  certificate  dated  the day  of , 

19—. 


(See  Form  2027.) 


655. 

Summons,  or 
notice  to  stay- 
subsequent 
action 
brought 
before  pay- 
ment of 
costs  of  dis- 
continued 
action  (c). 
[Dan.  Pr. 
488.] 


ForwMl  parts :  see  Form  44. 


656. 

Notice  for 

Take  notice  that  the  plaintiff  intends  to  apply,  dc.  that  this  order  that 

,  ,        -      *■  ,         ,    „       ..  •         1  action  be  dis- 

action  may  be  ordered  to  be  wholly  discontinued,  continued  (rf). 

//  as  against  less  than,  all  the  defendants,  add :  as  against  the  ^^*°-  ^^' 

defendant  CD., 

with  costs  to  be  paid  by  the  plaintiff. 


487.] 


(6)  See  0.  XXVI.  3;  App.  F.,  No.  14.  Por  another  form,  see  Seton,  128, 
No.  1.  As  to  oases  on  discontinuance,  see  Dan.  Pr.  487  et  seq.;  Seton,  128 — 
130.  On  entering  the  judgment  the  notice  of  discontinuance  and  the  taxing 
master's  certificate  must  be  produced.  A  fee  of  10s.  is  payable  on  the  judg- 
ment, by  a  stamp  impressed  thereon:  see  Ord.  as  to  S.  C.  Pees,  Sched.  No.  58; 
Ord.  as  to  Stamps,  &c.,  Jtdy,  1884,  Sched.  As  to  iaxatiou  of  costs  on  discon- 
tinuance, see  Harrison  v.  Leutner,  16  0.  D.  559. 

(e)  See  0.  XXVI.  4;  and  headnote,  preceding  page. 

{cT)  See  0.  XXVI.  1.    For  form  of  order,  see  Seton,  128,  No.  2.    Leave  will 
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DISCONTINUANCE  AND  WITHDRAWAL  OP  CLAIM,  ETC.    [Ch.  XI. 


657. 

Notice  to 
strike  out 
part  ai 
claim  (e). 
fDan.  Pr. 
488.] 


Formal  parts:  see  Form  •44. 

Take  notice  that  the  plaintifi  intends  to  apply,  dc,  that  his 

claim  for [o?',  so  much  of  his  claim  as  relates  to ]  may; 

be  struck  out, 

If  as  against  less  than  all  the  defendants,  add :  as  against  the 
defendant  CD., 
with  costs  to  be  defendants'  [or,  defendant  C.  D.'s]  in  any  event. 


658. 

Notice  to 
discontiuue 
.action  on 
special  terms 
by  consent. 
CDan.  Pr. 
488.] 


Formal  parts:  see  Form  44. 

Take  notice  that  the  plaintifi  [or  as  may  he~\  intends  to  apply, 
dc,  that  by  consent  this  action  may  be  discontinued  on  the  terms 
following,  namely:  (State  the  terms);  and  that  all  proper  direc- 
tions may  be  given  for  carrying  the  said  terms  into  effect. 


659. 

Notice  to 
withdraw  or 
strike  out 
defence  or 
counterclaim, 
or  part 
thereof  (/). 
fDan.  Pr. 
488.] 


Forrrml  parts:  see  Form  44. 

Take  notice  that  the  defendant  C 
that  his  defence  [or,  his  counterclaim- 
claim]  delivered  in  this  action 

Or,  so  much  of  his  defence  delivered  in  this 

UP^ 

Or,  so  much  of  his  counterclaim  delivered  in 

claims 

mav  be  withdrawn  or  struck  out. 


D.  intends  to  apply,  dc, 
or,  his  defence  and  counter- 


not  be  granted,  if  to  do  so  would  deprive  the  dft.  of  any  a.A^ 
he  is  fairly  entitled:  Stahlsohmidt  v.  Walford,  4  Q.  B.  D.  2 
Chadwiok,  7  Ch.  D.  878.  Generally  the  order  will  impose  tern 
payment  of  dft.'s  costs:  The  J.  E.  Menkes,  12  P.  D.  106.  S 
V.  Parkinson,  35  W.  B.  545 ;  Musman  v.  Boret,  40  W.  E.  3S2. 

(e)  See  0.  XXVI.  1. 

(/)  See  O.  XXVI.  1.  For  form  of  order,  see  Seton,  : 
Williams  v.  Preston,  20  C.  D.  672;  Swindell  v.  Birmingham  i 
.(1884)  98;  Meal  and  Personal  Advance  Co.  v.  McCarthy,  14  C 
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CHAPTER  XII. 
ACCOUNTS  AND  INQUIRIES,  AND  ISSUES  OF  FACT. 

{^San.  Ft.,  pp.  490—492.] 


Section  I. — Accounts  and  Inquiries.  _„„ 

660. 

Formal  parts:  see  Form  39  or  44.  Summons,  or 

notice  for 

on  the  part  of  the  plaintiS  \or  as  may  6e]  \pr,  Take  notice  that  inquiries  or 
the  plaintiff  {or  as  may  he)  intends  to  apply,  c^c.j,  that  the  follow-  [Dan.  Pr. 
ing  inquiries  and  accounts  [or  as  may  he]  may  he  directed  to  he  ^S"] 
made  and  taken;  that  ie  to  say  {Set  out  the  inquiries  arid  accounts 
in  numhered  faragraphs,  as  thus ;) 

1.  An  inquiry  whether,  &c. 

2.  An  account  of,  &c. 

If  it  is  desired  that  the  inquiries  and  accounts  should  be  irtade 
<md  taken  hefore  an  official  referee  {h),  add:  And  that  such  in- 
quiries and  accounts  may  be  directed  to  be  made  and  taken  before 
the  ofEcial  referee  in  rotation. 

(a)  The  Ct.  or  a  Judge  may,  at  any  stage  of  the  proceedings  in  a,  cause 
or  matter,  direct  any  necessary  inquiries  or  accounts  to  be  made  or  taken,  not- 
withstanding that  it  may  appear  that  there  is  some  special  or  further  relief 
sought  for,  or  some  special  issue  to  be  tried,  as  to  which  it  may  be  proper 
that  the  cause  or  matter  should  proceed  in  the  ordinary  manner:  0.  XXXIII.  2; 
see  Twrguand  t.  Wilson,  1  C.  D.  85.  The  application  is  usually  made  at 
Chambers.  Generally  an  account  will  not  be  directed  against  the  pit.  at  the 
instance  of  a  dft. :  Toulrmn  v.  Reid,Xi.  Beav.  499.  An  application  under  this 
rule  may  be  made  even  after  trial:  see  Barber  v.  Maehrell,  12  C.  D.  S34; 
Taylor  (v.  Mostyn,  33  C!h.  D.  226 ;  and  the  Judge  in  person  can  alone  make  an 
order  for  accounts  and  inquiries  concerning  trust  property  or  the  property  of 
a  deceased  person:  O.  LV.  15a.  The  rule  does  not  authorize  the  sending  of  the 
whole  case  to  Chambers,  but  only  such  accounts  and  inquiries  as  would  other- 
wise be  directed  at  the  trial:  Garnham  v.  Skipper,  29  C.  D.  566.  A  fee  of 
10«.  is  payable  on  the  order,  by  a  stamp  impressed  thereon:  see  Ord.  as  to 
S.  C.  Fees,  1884,  Sched.  No.  61 ;  Ord.  as  to  Stam,p3,  &c.,  July,  1884,  Sched.  The 
inquiries  and  accounts  will  generally  be  made  and  taken  by  the  Master  in  the 
Chambers  of  the  Judge  to  whom  the  action  is  assigned;  but  they  may  be 
ordered  to  be  made  and  taken  before  a  District  Registrar:  J.  A.,  1873  (36  &  37 
Vic.  c.  66),  s.  66;  Re  Somen,  20  Ch.  D.  538;  or  before  a  special  r«sferee  or  . 
arbitrator  respectively  agreed  on  by  the  parties,  or  before  an  official  referee 
or  officer  of  the  Court:  Arbitration  Act,  1889  (52  &  53  Vic.  c.  49),  ».  14. 

(S)  See  Arbitration  Act,  1889,  s.  14,  and  Roohefoueatild  v.  Bouatead,  (1897) 
1  Ch.  196. 
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ACCOUNTS  AND  INQUIKIES,  AND  ISSUES  OF  FACT.       [Ch.  XII. 


//  it  is  desired  that  the  inquiries  and  accounts  should  be  made 
and  taken  before  a  special  referee  or  arbitrator  agreed  on  by  the 
parties {c),  add:  Before  Mr.  A.  B.,  a  special  referee  or  arbitrator 
agreed  on  by  tbe  parties. 

If  it  is  desired  that  the  inquiries  and  accounts  should  be  made 
and  taken  in  a  district  registry  {d),  add :  And  tbat  such  inquiries 
and  'accounts  ma^y  be  directed  to  be  made  and  taken  by  the 
Registrar  of  the  district  registry  at  {State  where). 


Section  II. — Issues  of  Pact. 

[Dan.  Pr.,  pp.  491,  492.] 
Issues  of  Faat.- — Summary  of  Material  Provisions  of  M.  S.   C.  1883. 

Issues  may  be  directed. — ^Wiere  it  appears  to  the  Court  or  a       Obdek. 

Judge  that  tde  issuea  of  fact  in  dispute  are  not  sufficiently  defined,  

the  paities  may  be  directed  to  prepare  issues,  which  will,  if  the 

parties  differ,  be  settled  by  the  Court  or  a  Judge XXXIII.  1. 

Trial  of  questions  of  faet  agreed  upon. — When  the  parties  agree 
as  to  the  questions  of  fact  to  be  decided  between  them,  they  may, 
after  writ  issued  and  before  judgment,  by  consent  and  order  of 
the  Court  or  a  Judge,  proceed  to  trial  of  any  such  questions  of 
fact  without  formal  pleadings.  Such  questions  may  be  stated  in 
an  issue  in  the  prescribed  form:  which  may  be  entered  for  trial 
and  tried  in  the  same  way  as  any  issue  joined  in  an  ordinarv 
action 

Order  for  payment  of  a  sum  of  money. — ^The  Court  or  a  Jud 
may  by  consent  order  that,  upon  the  finding  of  such  issue,  a  si 
of  money,  fixed  by  the  parties,  or  to  be  ascertained  upon  a  qu< 
tion  inserted  in  me  issue  for  that  purpose,  shall  be  paid  by  o 
of  the  parties  to  the  other,  either  with  or  without  costs  .« 

Entry  of  judgment  upon  the  finding. — Upon  the  finding 
such  issue,  judgment  may  be  entered  for  the  sum  so  agreed 
ascertained,  with  or  without  costs,  and  execution  may  issue  fori 
with,  unless  otherwise  agreed,  or  unless  otherwise  ordered  to  enal 
either  party  to  move  to  set  aside  the  finding  or  for  a  new  tr 

Mecord  of  proceedings.- — The  proceedings  upon  such  issue  m 
be  recorded  at  the  instance  of  either  party,  and  the  judgme: 
whether  recorded  or  not,  will  have  the  same  effect  as  any  oti 
judgment  in  a  contested  action  


661. 

Notice  of 
motion, 
summons,  or 
notice  for 
trial  of  an 
issue  on  a 
question  of 
fact  without 
pleadings  («). 
[Dan.  Pr. 
491.] 


Formal  parts :  see  Fonm  32  or  39  or  44. 
on  behaH  of  the  plaintiff  [or,  defendant]  [or,  Take  i 
plaintiff  (or,  defendant)  intends  to  apply,  dc],  that 

(e)  See  Arbitration  Act,  1889,  s.  14. 

(d)  J.  A.,  1873,  s.  66;  Irlam  v.  Irlam,  2  C.  D.  608;  ije 
692;  McDonald  v.  Foster,  6  0.  D.  193;  Sykes  v.  Schofleld,  14 

(e)  See  0.  XXXIV.  9;  and  headnote,  supra.  For  form; 
support  of  the  application,  and  of  agreement,  see  Chitty's  ] 
As  to  directing  issues  to  be  prepared  by  the  parties,  see  O. 


8-  2.]  ISSUES  OF  FACT.  289- 

proceed  to  the  trial  of  the  questions  of  fact  in  dispute  between 
them  without  any  formal  pleadings,  in  accordance  with  the  terms 

embodied  in  the  agreement  between  the  parties,  dated  the day 

of ,  19 — ;  and  that,  except  for  the  purposes  of  the  order  to  be 

made  on  this  application,  all  further  proceedings  in  this  action 
may  be  stayed  until  a^ter  the  determination  of  such  questions  of 
fact,  and  that  the  costs  of  this  application  he  costs  in  the  action. 


(Title  and  reference  to  the  record.)  ■  i8sue(/). 

[Dan.  Pr^ 
Whereas  A.  B.  affirms,  and  CD.  denies  (Here  state  the  ques-  491.] 

tion  or  questions  of  fact  to  be  tried);  and  it  has  been  ordered  by 

the  Honourable  Mr.  Justice that  the  said  question  shall  be 

tried  (Here  state  mode  of  trial,  whether  mth  or  mthout  a  jury) : 

Therefore  let  the  same  be  tried  accordingly. 


headnote.  See  West  v.  White,  4  O.  D.  631;  Clements  v.  Norris,  26  W.  E.  94; 
In  re  The  North  Western  Rubber  Co.,  Ltd.  and  Huttenbaok  ^  Co.  Arbitration, 
(1908)  2  K.  B.  907.  The  granting  of  an  issue  is  a  matter  of  diseretion:  Fernie 
V.  Yoimg,  1  H.  L.  63;  WUliaim  v.  Guest,  10  Ch.  467.  The  C.  A.  will  be  slow- 
to  interfere  with  the  discretion  of  the  Judgie;  Sovill  v.  Eitchoook,  3  Ch.  417; 
MosJcell  V.  Whitworth,  S  Ch.  459;  Williams  v.  Guest,  10  Ch.  467.  As  to  issues, 
generally,  see  Seton,  359 — 370. 

if)  See  O.  XXXIV.  9;  App.  B.,  Part  II.,  No.  15;  Chitty's  Forms,  787,  788. 


D. — F. 


19 
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CHAPTER  XIII. 

EVIDENCE  (a). 

[Dan.  Pr.,  pp.  493—567.] 


663. 


Section  I. — Matters  to  be  Pkoved. 

[Dan.  Pr.,  pp.  493—505.] 

( 1 . )  Admissions  (b). 


-Admissions by  (A.)  By  Agreement. 

agreement  (c) . 

ifDan.  Pr.         Jn  the  High  Court  of  Justice,  19—.    B.  No.  — . 

-496.]  r-,,  -n>.     •    • 

Chancer;;^  Division. 
(Name  of  Jvdge.) 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

Admissions  on  the  part  of  the  plaintiff  ajid  defendant. 
It  is  hereby  agreed,  on  behalf  of  the  plaintiff  s    "    '  "     ' 
respectively,  to  make  the  following  admissions;   a 
admissions,  and  the  documents  mentioned  or  referi 

(«)  Evidence. — As  to  tlie  burden  of  proof,  see  Dan.  Pr.  4 
83.  364—390;  Best,  289—296;  Roscoe,  94—96.    As  to  presnm 
Dan.  Pr.  499;  Taylor,  ss.  70—216;  Best,  317—325.     Aa  to  p 
noticed  in  the  pleadings,  see  Dan.  Pr.  500;  Taylor,  ss.  297, 
22,  23.     As  to  proving  the  substance  of  the  case,  see  Dan. 
8S.  218,  255 — 264.     As  to  the  effect  of  a  variance,  see  Dan 
variance  generally,  see  Taylor,  as.  254 — 296;  Best,  303,  305 
As  to  the  best  evidence,  see  Dan.  Pr.  505 ;  Taylor,  ss.  391 — 3i 
to  hearsay,  see  Taylor,  as.  567 — 606;  Best,  464  et  seg. 

(6)  Admissions. — As  to  admissions  generally,  see  Dan.  ] 
Taylor,  as.  723 — 861;  Eoacoe,  61 — 79.  Admiasions  are,  (1) 
(2)  between  the  parties. 

(1.)  Admissions  on  the  record: — 

(fi)-  Actual;  i.e.,  either  on  the  pleadings  (O.  XIX.  13; 

or  in  answer  to  interrogatories  (0.  XXXI.  24). 
(6)  Implied,  from  the  pleadings  (0.  XIX.  13,  17,  19). 
(2.)  Admissions  between  the  parties: — 
(o)  By  agreement. 
(d)  By  notice. 
See  Seton,  162,  163. 

(o)  As  to  filing  and  marking  admissions,  see  O.  LXI.  15 
Admissions  between  co-dfts.,  to  which  the  pit.  is  not  a  ■ 
entered  as  evidence  as  against  the  pit.:  Sodds  v.  Tuke,  25  C 
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may  be  used  and  read  in  evidence  upon  the  trial  of  this  action  and 
for  all  the  purposes  thereof;  save  and  except  all  just  causes  of 
exception  to  the  admissibility  of  the  same  as  evidence;  that  is  to 
say:— 

1.  That  the  several  deeds  specified  in  the  first  schedule  hereto, 
and  identified  by  our  respective  initials  thereon,  are  the  deeds  of 
the  like  respective  dates  mentioned  in  the  pleadings  of  this  action; 
and  that  the  said  deeds  werfe  respectively  executed  as  they  respec- 
tively purport  to  have  been. 

2.  That  the  several  letters  specified  in  the  first  part  of  the  second 
schedule  hereto,  and  identified  by  our  respective  initials  thereon, 

■  were  respectively  duly  signed  as  they  purport  to  have  been,  and 
were  received  in  due  course  by  the  respective  persons  to  whom  such 
letters  respectively  purport  to  be  addressed,  with  the  enclosures  in 
such  letters  referred  to,  from'  the  persons  by  whom  such  letters 
respectively  purport  to  have  been  written. 

3.  That  the  paper  writing  marked  A.,  identified  by  our  respec- 
tive signatures  at  the  foot  thereof,  contains  true  copies  of  the 
several  letters  specified  in  the  second  part  of  the  second  schedule 
hereto ;  and  that  the  originals  of  such  letters  respectively  were  duly 
signed  as  they  purport  to  have  been,  and  were  received  in  due 
course  {Continue  as  paragraph  2,  to  the  end) . 

4.  That  the  copies  of  letters  contained  in  the  said  paper  writing 
marked  A.,  or  any  of  them,  may  be  read  in  evidence  as  primary 
and  the  best  evidence,  and  not  as  secondary  evidence,  and  shall 

-have  the  same  force  as  if  they  were  the  originals  of  such  letters;, 
and  that  the  said  original  letters  shall  not  be  required  to  be  pro- 
duced, or  any  evidence  required  as  to  the  same,  or  of  the  proper 
custody  thereof,  or  as  to  the  non-production  thereof. 

5.  That  A.  B.,  in  the  statement  of  claim  in  this  action  named, 

died  on  the of ,  19 — ,  intestate,  and  without  having  been 

married. 

6.  That  the  defendant  C.  D.  is  the  eldest  son  and  heir-at-law  of 
E.  F.,  in  the  said  statement  of  claim  named. 

7.  That  the  defendant  C.  D.  is  the  heir  of  the  said  E.  F., 
according  to  the  custom  of  the  manor  of  W. 

We  also  undertake  to  produce,  for  the  purposes  aforesaid,  or  any, 
of  them,  on  the  trial  of  this  action,  and  otherwise,  as  occasion  may, 
require,  such  of  the  documents  specified  in  the  schedules  hereto  as 
are  in  our  possession  respectively. 

Dated  this day  of ,  19 — . 

T.  B.,  plaintiff's  solicitor  [or,  agent]. 
J.  F., -defendant's  solicitor  [or,  agent]. 

19(2) 
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TpE    FIRST    SCHEDULE   ABOVE    KEFEKRED    TO. 

Deeds. 


flmni 
Number. 

Dates. 

Descriplion. 

Parties. 

1       '' 

1854.  January  1 

1861.  December  31 

Lease 

A.  B.  one  part,  and  0.  D. 
other  part. 

B.  F.  first  part,  G.  H. 
second  part,  and  J.  L. 
third  part. 

2 

Conveyance  

THE  SECOND  SCHEDULE  ABOVE  REFERRED  TO. 

Letters. 


Serial 
Number. 


Dates. 


By  whom  written. 


1900.  Apra  1 
„      May  10   


First  part. 

Defendant . 


J.  F.,  defendant's ) 
solicitor.  ) 


1900.  April  12. 
„     May  18  . 


Second  part. 
L.  M. 


P.  E. 


To  wbom  sent. 


PlaintifB. 

T.      B.,     plaintiff's 
s  "" 


N. 

s.  ■ 


664. 

Another  form 
of  admissions 
by  agreement. 
[Dan.  Pr. 
496.] 


(Heading  as  in  Form  663.) 

We,  the  undersigned  solicitors  for  the  plaintiff 
respectiyely,  hereby  agree  to  admit  upon  the  trial 
and  for  aU  the  other  purposes  of  this  action,  that  su( 
ments  mentioned  in  the  schedule  hereto  as  are  then 
be  originals  were  respectively  'written,  sigiied,  or  es 
purport  respectively  to  have  been;  that  such  of  the  s 
as  are  therein  specified  ais  copies  are  true  copies;  ar 
the  said  documents  as  are  therein  stated  to  have  be( 
or  delivered,  were  so  served,  sent,  or  delivered  respe 
aU.  just  exceptions  to  the  admissibility  of  all  suet 
evidence  in  this  actioii. 

(Dated  and  signed,  as  in  Form  663.) 


S.  1.] 


ADMISSIONS. 
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The  Schedule  above  referred  to. 


ORIGINALS. 


Serial 
Numbei. 


Description  of  the  Documents. 


Dates. 


Deed  of  Covenant  between  A.  B.  and 
C.  D.,  one  part,  and  E.  ¥.,  other  part   . . 

Indenture  of  Lease  from  A.  B.  to  C.  D.    . . 

Indenture  of  Release  between  A.  B.  and 
C.  D.,  1st  part,  &o 

Letter  from  deijpndant  to  plaintiff    

Policy  of  Insurance  on  goods  by  ship 
Isabella  on  voyage  from  Oporto  to 
London  

Memorandum  of  agreement  between  CD., 
captain  of  said  ahip,  and  £.  F. 

Bill  of  Exchange  for  £100  at  3  months, 
drawn  by  A.  B.  on  and  accepted  by 
C.  D.,  indorsed  by  B.  F.  and  G.  H 


1st  January,  1898. 
1st  February,  1898. 

2nd  February,  1898. 
1st  March,  1898. 

3rd  December,  1897. 


1st  May,  1890. 


COPIES. 


Original  or  Duplicate 
served,  sent,  or  delivered, 

Serial 

Description  of 

Dates. 

Number. 

Documents. 

■when,  how,  and  by 

whom. 

8 

Register  of  baptism 
of  A.   B.,  in  the 

parish  of  X,  ,..,.. 

1st  January,  1848    .... 

9 

Letter  from  plaintiff 

to  defendant 

1st  February,  19—  .... 

Sent  by  General  Post, 
2nd  February,  19—. 

10 

Notice     to    produce 

papers    

1st  March,  19—   

Served     2nd     March, 

19 — ,  on  defendant's 

11 

Record  of   a   judg- 

solicitor  by  E.   F., 

ment  of  the  Coiurt 

of-. 

of  Queen's  Bench 

in  an  action  F.  S. 

Y.F.N. 

Trinity     Term,      10th 
Victoria. 

12 

Letters     Patent    of 
King      Charles 
Second,     in     the 
Public     Record 

Office. 

1st  January,  1680. 
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(B.)  ByNatioe. 

Admissions   by  Notice. — Summary  of  Matefial  Provisions  of  R.  8.  0.  1883. 

Notice  of  admission  of  facts. — ^Any  party  may  give  notice,  by  his       Oedeb. 

pleading,  or  otherwise  in  writing,  that  he  admits  the  case  of  the  

other  party  XXXII.  1. 

Notice  to  admit  documents'. — -Either  party  may  give  to  the 
other  notice,  in  the  prescribed  form  (App.  B.j  No.  11),  to  admit 
documents;  in  case  of  refusal  the  costs  of  proof  will  in  general 
be  borne  by  the  party  refusing ;  no  coats  of  proof  will  be  allowed, 
unless  such  notice  is  given,  except  where  the  taxing  officer  con- 
siders the  omission  a  saving  of  expense  „    2,  3. 

Notice  to  admit  facts. — Written  notice  to  admit  facts,  in  the 
prescribed  form  (App.  B.,  No.  12),  may  be  given  by  any  party, 
at  any  time  not  later  than  nine  days  before  the  day  for  which 
notice  of  trial  has  been  given.  The  coats  of  proving  such  facts 
wiU  be  borne  by  the  party  neglecting  or  refusing  to  admit  within 
siw  days  after  service  of  the  notice,'  unless  the  Court  or  a  Judge 
certify  that  the  refusal  was  reasonable.  Any  admission  under 
this  rule  wUl  be  deemed  to  be  made  only  for  the  purposes  of  the 
particular  matter  in  which  it  is  made;  leave  may  be  given  to 
amend  or  withdraw  the  admission  „    i,  5. 

Proof  of  signature  of  admissions. ^Av.  affidavit  of  the  solicitor, 
or  his  clerk,  of  the  signature  of  any  admissions  made  pursuant 
to  notice  wiU  be  sufficient  evidence  of  such  admissions,  if  evidence 
be  required  „        7. 

Costs  of  unnecessary  notice. — If  a  notice  to  admit  comprises 
unnecessary  documents,  the  costs  oocasioned  thereby  must  be  borne 
by  the  party  giving  it  ,         9. 


665. 

fTotice 
in  pleading 
or  by  writing 
admitting 
facts  stated 
or  referred  to 
in  pleading 
of  epposite 
party  {d). 
[Dan.  Pr. 
497.] 


Formal  parts :  see  Form  31 . 

Take  notice  that  the  defendant  C.  D.  [or  as  ma 
admits  the  truth  of  the  whole  of  the  case  stated  in  1 
statement  of  claim  [pr  as  may  &e]  in  this  action — or 
admitted,  specify  the  matter  admdtted;  as  thus:  th( 

circumstances  under  which  the  deed  dated  the 

19 — ,  mentioned  in  the paragraph  of  the  stater 

[or  as  may  be]  in  this  action  was  executed  as  set  fori 


666. 

Another  form 
of  notice  ((?). 
[Dan.  Pr. 
497.] 


Formal  parts:  see  Form  31. 

Take  notice  that  the  defendant  C .  D .  [or  as  mc 
admits  the  truth  of  the  following  facts  stated  or  refe 
plaintiflE's  statement  of  claim  [or  as  may  be]  in  this  s 
to  say: — 

1.  ) 

2.  [  (Specify  distinctly  amd  concisely  the  facts 
3. 


((f)  See  O.   XXXII.   1;   and  headnote,  supra.     As  to  proo 
or  copies  by  admission,  see  Seton,  162,  163. 
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667. 

{Headmg  as  in  Form  663.)  fdmafflotsW 

Take  notice  that  the  plaintiff  [or,  defendant]  in  this  cause  [c,j'^'  ' 
requires  the  defendant  [or,  plaintiff]  to  admit,  for  the  purposes  of 
this  action  only,  the  several  facts  respectively  hereunder  specified; 
and  the  defendant  [or,  plaintiff]  is  hereby  required,  within  six 
days  from  the  service  of  this  notice,  to  admit  the  said  several  facts, 
saving  all  just  exceptions  to  the  admissibility  of  such  facts  as 
evidence  in  this  action. 

Dated day  of ,  19—. 

G.  D.,  solicitor  [or,  agent]  for  the  plaintiff  [or,  defendant^. 
To  E.  P.,  solicitor  [or,,  agent]  for  the  defendant  [or,  plainti^. 

The  facts,  the  admission  of  which  is  required,  are: — 

1.  That  John  Smith  died  on  the  1st  of  January,  1870. 

2.  That  he  died  intestate. 

3.  That  James  Smith  was  his  only  lawful  son. 

4.  That  Julius  Smith  died  on  the  1st  of  April,  1876. 

5.  That  Julius  Smith  never  was  married. 


668. 

{Heading  as  ire. Form  663.)  Admission  oJ 

facts,  pur- 
The  defendant  [or,  plaintiff]  in  this  action,  for  the  purposes  of  ^"?'?*  *° 
this  action  only,  hereby  admits  the  several  facts  respectively  here-  [Dan.  Pr.' 
under  specified,  subject  to  the  qualifications  or  limitations,  if  any,  *®^'J 
hereunder  specified,  saving  all  just  exceptions  to  the  admissibility 
of  such  facts,  or  any  of  them,  as  evidence  in  this  action. 

Provided  that  this  admission  is  made  for  the  purposes  of  this 
action  only,  and  is  not  aji  admission  to  be  used  against  the 
defendant  [or,  plaintiff]  on  ajiy  other  occasion,  or  by  anyone 
other  than  the  plaintiff  [or,  defendant — or  partp  requiring  the 
admission]. 

Dated day  of ,  19 — . 

E.  F.,  solicitor  [or,  agent]  for  the  defendant  [or,  plaintiff]. 
To  G.  H.,  solicitor  [or,,  agent]  for  the  plaintiff  [or,  defendant]. 

(e)  See  0.  XXXII.  i,  5,  App.  B.,  No.  12;  and  headnote,  preceding  page. 
This  notice  cannot  be  set  aside:  Crawford  v.  Ohorley,  W.  N.  (1883)  198. 
(/)  See  E.  S.  0.  App.  B.,  No.  13. 
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Facts  admitted. 

Qualifications  or  Tiimitations,   if  aily, 
subject  to  which  they  are  admitted. 

1. 

That  John  Smith  died  on  the  1st  of 
January,  1870. 

1. 

2. 

That  he  died  intestate. 

2. 

3. 

That  James  Smith   was  his   lawful 

3.  But  not  that  he  was  his  only  lawful 

son. 

son. 

4. 

That  Julius  Smith  died. 

4.  But  not  that  he  died  on  the  Ist  of 
April,  1876. 

6. 

That     Julius     Smith  -  never     was 
married. 

5. 

669. 

K^otice  to 
admit  docu- 
ments (^). 
[Dan.  Pr. 
4OT.] 


{Heading  as  in  Form  663.) 

Take  notice  that  the  plaintiff  [or,  defendant — or,  petitioner — 
or,  respondent — or  as  may  he]  in  this  a-ction  proposes  to  adduce  in 
evidence  the  several  documents  hereunder  specified,  and  that  the 
same  may  be  inspected  by  the  defendant  [or,  plaintiff — or,  respon- 
dent— or,  petitioner — or  as  may  be],  his  solicitor  or  agent,  at 
(State  where;  as  thus:  our  office,  situa,te.  No.  10,  " 
Lincoln's  Inn,  Middlesex),  on  {State  when;  as  thus: 
10th  March,  19 — ),  between  the  hours  of  (State  wh 
eleven  o'clock  in  the  forenoon  and  four  o'clock  in  th< 
and  the  defendant  [or,  plaintiff — or,  respondent — or, 
or  as  May  be]  is  hereby  required,  within  forty-eigh 
the  last-mentioned  hour,  to  admit  that  such  of  the  sa 
•as  are  specified  to  be  origina-ls  were  respectively  -writt 
■executed  as  they  purport  respectively  to  have  been; 
are  specified  as  copies  a,re  true  copies;  and  such  doci 
stated  to  have  been  served,  sent,  or  delivered,  were  so 
or  delivered  respectively;  saving  all  just  exceptions  tc 
bility  of  all  such  documents  as  evidence  in  this  actio 

Dated  this day  of ,  19—. 

G.  H.,  solicitor  [or,  agent]  for  the  plaintiff  [or., 
or,  petitioner— or,  respondent— or  as  may  I 
To  Mr.   E.   P.,  solicitor  [or,  agent]  for  the 
defendant— or,  respondent— or,  plaintiff— oi 

(Here  describe  the  documents,  the  manner  of  doin 
he  by  schedule;  as  in  Form  664.) 


(S-)  See  O.  XXXII.  2,  3,  App.  B.,  No.  11;  and  headnote,  p 
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670. 

Formal  parts :  see  Form  44 .  Notice  to 

Take  notice  that  the  defendant  [pr  as  may  &e]  intends  to  apply,  1^^  maMne^ 
<§c.,  that  the  time  limited  by  the  notice  to  admit  documents  served  admission  (h). 

in  this  action  by  the  plaintiff  [pr  as  may  be]  on  the day  of  ^23^]' 

,  19 — ,  for  the  applicant  to  inspect  and  admit  the  documents' 

specified  in  the  said  notice  [or,  that  the  time  limited  by  the  Rules 
of  the  Supreme  Court  to  admit  the  facts  specified  in  the  notice 
served  in  this  action  by  the  plaintiff — or  as  may  &e],  may  be 

(further)  enlarged  to  the  day  of  ,19--;  and  that  the 

costs  of. this  application  may  be  costs  in  the  action. 


671 

I  hereby  make  the  admission  required  to  be  made  by  the  within  Admission  of 
notice  documents. 

If  some  only  of  the  documents  are  admitted,  qualify  the  523.] 
admission;  as  thus:  so  far  as  relates  to  the  documents  dis- 
tinguished therein  by  the  numbers  1,  2,  3,  c&c;  and  I  decline 
to  make  any  other  of  the  admissions  required  by  the  said 
notice. 

Dated  this day  of ,  19 — . 

E.  F.,  solicitor  [or,  agent]  for  the  defendant  [or  as  may  fee]. 


Formal  parts :  see  Form  8 .  672. 

I,  X.  Y.,  of [clerk  to  Mr.  G.  H.,  of ],  the  solicito;r  in  j^^^^te 

this  action  for  the  above-named  plaintiff  {or  as  may  fee],  make  oath  °f  admis- 
and  say  as  follows:  [Dan.  Pr. 

1.  On  the day  of ,  19 — ,  I  was  present  and  did  see  ^^^-^ 

Mr.  E.  F.,  the  solicitor  in  this  action  [or,  matter]  for  the  aboye- 
named  defendant  [or  as  may  fee],  sign  the  admission  hereunto 
annexed  marked  A(fc);  and  the  signature  "E.  F.,"  subscribed 
to  the  said  admission,  is  of  the  proper  handwriting  of  the  said 
Mr.'E..F.  

673 

Formal  parts:  see  Form  8.  ^^^  .    ^ 

1.  On  the  day  of ,  19—,  I  served  Mr.  E.  F.,  the  seryiorof° 

solicitor  in  this  action  for  the  defendant  [pr  as  may  fee],  with  the  refusal  to*^  °* 

notice  in  writing  dated  the day  of ,  19 — ,  now  produced  admit. 

and  shown  to  me,  and  marked  A  (&),   and  addressed  to   (^State 

(A)  Aa  to  the  time  for  admitting  facts  under  the  notice,  see  0.  XXXII.  4; 
iieadnote,  p.  294. 

(i)  See  O.  XXXII.  1;  headnote,  p.  294. 

■(/!;)  For  form  of  memorandum  of  exhibit,  see  Form  27. 
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whom),  and  purporting  to  be  a  notice  to  admit  documents  [or, 
facts]  in  this  action  [or,  matter],  by'  delivering  a  true  copy  of  the 
said  notice  to,  and  leaving  the  same  with. 

If  served  personally,  say:  the  said  Mr.  E.  F.,  personally, 

at . 

If  hot  served  personally,  say:  the  clerk  [or,  servant — or  as 
may  6e]  of  the  said  E.  F.,  at  his  address  for  service,  situate 
at  {State  where). 

2.  The  said  E.  F.  inspected  the  documents  specified  in  the  said 
notice,  at  the  time  and  place  mentioned  in  such  notice. 

Or,  The  said  E.  F.  has  inspected  the  documents  specified  va. 
the  said  notice  since  the  aforesaid  service  thereof. 
Or,  The  said  E.  F.  has  not,  nor  has  the  said  defendant  [or 
as  •may  he\,  nor  any  other  person  on  his  behalf,  inspected  the 
documents  specified  in  the  said  notice,  or  any  of  them,  since 
the  aforesaid  service  of  the  said  notice. 

3.  The  said  defendant  [or  as  may  &e],  and  his  solicitor  [or, 
agent]  in  this  action  [or,  matter],  have  refused  or  neglected  to 
admit  the  said  documents,  or  any  of  them  [or,  to  admit  the  facts 
specified  in  the  said  notice,  or  any  of  them],  as  required  by  the  said 
notice;  and  no  admission  of  the  said  documents  [or,  facts],  or  any 
of  them,  hath  in  fact  been  made  by  the  said  def endar 

person  on  his  behaH  [or  as  may  he\. 

4.  (Show  means  of  Tmowledge.) 


674. 

Notice  for 
leave  to 
supply- 
defect  in 
evidence. 
[Dan.  Pr. 
503.] 


(2.)  Supplying  Defect  in  Evidence. 

Formal  parts :  see  Form  44. 

Take  notice  that  the  plaintiff  [or  as  may  &e]  inter 
de.,  that  he  may  be  at  liberty  to  file  evidence  for  tl 
proving  (State  the  fact  to  be  proved;  as  thus:  the  d 

of  the  indenture  of  settlement  dated  the day  of  - 

the  pleadings  in  this  action  mentioned),  notwithstanc 
time  for  filing  evidence  has  expired;  and  that  the 

action  may  be  postponed  until  the day  of , 

a  time  sufficient  to  allow  the  evidence  to  be  'procun 
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Section  II. — Documentary  Evidence. 

[Driii.  Pf.,  pp.  503—524.] 

(1.)  Documentary  Evidence  ichich  proves  itself  (m). 

,    (A.)  Certified  Copies  of  Public  Documents.  _„, 

I,  A.  B.,  the  rector  [or,  vicar — or,  curate]  of  the  parish  [or,  Certificate 
chapelry]  of ,  in  the  county  of ,  do  hereby  certify  that  extract  from 

(m)  Documentary  evidence. — See  Seton,  150 — 156.  As  to  the  proof  of : — Acta, 
and  journals  of  Parliament,  and  proclamations,  see  Dan.  Pr.  505;  the  Evidence 
Act,  1845  (8  &  9  Vie.  o.  113),  s.  3;  2  Taylor  on  Evid.  ss.  1527—1529;  Pri- 
vate Acta  of  Parliament,  Dan.  Pr.  506,  note  («);  2  Taylor,  s.  1523. — 
Records  of  Courts  of  Justice:   Dan.  Pr.  502;   2  Taylor,  s.   1534;   0.   LXI. 

6,  7.- — British  proclamations,  orders  and  regulations:  Documentary  Evidence 
Act,  1868  (31  &  32  Vic.  c.  37);  Documentary  Evidence  Act,  1882  (45  Vic. 
13.  9);  and  see  Naturalization  Act,  1870  (33  &  34  Vic.  o.  14),  a.  12  (5);  Ele- 
mentary Education  Act,  1870  (33  &  34  Vic.  c.  75),  s.  83;  Post  OfiSce  Act,  1870 
(33  &  34-  Vic.  c.  79),  s.  21:  Salmon  Fishery  Act,  1873  (36  &-37  Vic.  c.  71), 
s.  64;  Poet  OfSce  Act,  1873  (38  &  39  Vic.  c.  22),  s.  9;  Prison  Act,  1877 
(40  &  41  Vic.  c.  21),  s.  51:  Documentary  Evidence  Act,  1882  (45  Vic. 
i;.  9),  s.  2. — British  treaties,  charters,  letters  patent,  grants  from  the  Crown, 
pardons,  and  commissions;  '2  Taylor,  s.  1526. — General  records  of  the  realm 
in  the  custody  of  the  Mast-er  of  the  Rolls:  Public  Record  Office  Act,  1838 
(1  &  2  Vic.  c.  94),  ss.  12,  13;  2  Taylor,  ».  1533.— Eoreign  and  Colonial  Acte 
of  State,  judgments,  &c.:  Dan.  Pr.  508;  Evidence  Act,  1851  (14  &  15  Vic. 
c.  99),  s.  7;  2  Taylor,  s.  1556.— Foreign  law:  Dan.  Pr.  509;  2  Taylor,  ss.  1423 
—1425;  British  Law  Ascertainment  Act,  1859  (22  &  23  Vic.  o.  63);  Foreign 
Law  Ascertainment  Act,  1861  (24  &  25  Vic.  u.  11). — Registers  and  certificates 
of  registry  of  British  vessels:  Evidence  Act,  1851  (14  &  15  Vic.  c.  99),  s.  12; 
Merchant  Shipping  Act,  1894  (^57  &  58  Vic.  u.  60),  ss.  64,  695;  Dan.  Pr.  509; 
2  Taylor,  ss.  1623 — 1630. — Scotch  bankruptcy  proceedings:  Bankruptcy  (Scot- 
land) Act,  1856  (19  &  20  Vic.  c.  79),  ss.  47,  73,  140,  147,  174;  2  Taylor,  s.  1569. 
As  to  when  certified  copies  or  extracts  from  books  or  other  documents  of  a 
public  nature  are  admissible  in  evidence,  see  Dan.  Pr.  509;  Evidence  Act,  1851 
(14  &  15  Vic.  c.  99),  o.  14:  and  see  Evidence  Act,  1845  (8  &  9  Vic.  o.  113), 
8.1;  and  as  to  obtaining  copies  or  extracts  from  such  documents,  see  Evidence 
Act,  1851  (14  &  15  Vic.  c.  99),  s.  14;  Dan.  Pr.  509,  note  (0-  For  a,  list 
of  publio'books  and  documents,  the  contents  of  which  are  now  provable,  either 
by  examined  or  by  certified  copies,  under  Evidence  Act,  1851  (14  &  15  Vie. 
c.  99),  s.  14,  see  2  Taylor,  s.  1600.  For  a  list  of  the  principal  public  registers 
and  documents,  certified  copies  of  which  are  receivable  in  evidence,  by  virtue 
of  some  enactment  having  special  reference  to  them,  see  2  Taylor,  ss.  1602 — 
1611.  As  to  the  statutable  methods  of  proof  of  records  or  other  proceedings 
of  (particular  tribunals,  or  of  public  records  and  documents,  see  2  Taylor, 
S8.  1547,  1580.  As  to  the  proof  of  certificates,  under  statutes  having  special 
reference  to  them,  see  2  Taylor,  ss.  1608 — 1659;  and  see  Naturalization  Act, 
1870  (33  &  34  Vic.  c.  14),  s.  12.  As  to  patents,  specifications,  disclaimers,  and 
other  documents  under  the  Patents  and  Designs  Act,  1907  (7  Edw.  VII.  o.  29), 
8.  79,  see  Dan.  Pr.  510.  As  to  documents  purporting  to  be  sealed  with  the  official 
seal  of  thfe  Treasury  Solicitor,  see  Dan.  Pr.  510;  Treasury  Solicitor  Act,  1876 
(39  &  40  Vic.  o.  18),  s.  1.  As  to  documents  relating  to  Industrial  and  Provident 
Societies:  Dan.  Pr.  511;  Industrial  and  Provident  Societies  Act,  1893  (56  &  57 
Vic.  c.  39),  s.  65;  and  see  Friendly  Societies  Act,  1896  (59  &  60  Vic.  o.  26), 
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a  parish 
register  («). 
[Dan.  Pr. 
609.] 


the  foregoing  is  a  true  copy  of  an  entry  in  the  register  book  of 
baptisms  [or,  marriages — or,  burials]  kept  for  the  said  parish  [or, 
chapelry]  for  the  year  19 — . 

Dated  this day  of ,  19—.  A.  B. 


676. 

Certificate 
under  14  &  IS 
Vic.  c.  99, 
8.  14. 
[Dan.  Pr. 
510.] 


Pursuant  to  the  statute  14  &  15  Vic.  c.  99,  I  hereby  certify] 
the  above  to  be  a  true  copy  of  [or,  a  true  extract  from]  the  original 
book  [or  other  document]  in  my  custody;  and  that  I  am  the  officer 
to  whose  custody  the  said  original  is  entrusted. 

X.  Y., 
One  of  the  Masters  of  the  Supreme 
Court  of  Judicature. 


677. 

Notice  for 
inspection  of 
bankers' 
books  (o). 
[Dan.  Pr. 
512.] 


(B.)  Evidence  of  Entries  in  Bankers'  Books. 

Formal  parts:  see  Form  44. 

Take  notice  that  the  plaintiff  [or  as  may  6e]  intends  to  apply, 
c^c,  that  the  plaintiff  [or  as  may  6e]  in  this  action  be  at  liberty 

s.  100.  As  to  documents  deposited  under  the  Assurance  Companies  Act,  1909 
(9  Edw.  VII.  c.  49),  s.  17;  Dan.  Pr.  511.  As  to  documents  filed  with  the 
Registrar  of  Joint  Stock  Companies:  the  Companies  (Consolidation)  Act,  1908 
(8  Edw.  VII.  c.  69),  s.  243  (7).  As  to  bankers'  books:  Dan.  Pr.  511; 
Bankers'  Books  Evidence  Act,  1879  (42  &  43  Vic-,  c.  11).  As  to  judicial 
notice  of  signature  of  Judges  of  the  Supreme  Ct.  and  of  the  seals  of  the 
Central  OfEce,  and  of  the  District  Registries:  Dan.  Pr.  513;  Evidence  Act, 
1845  (8  &  9  Vic.  c.  113),  a.  2;  J.  A.,  1873  (36  &  37  Vic.  o.  66),  s.  61; 
1  Taylor,  ss.  6,  14;  0.  LXI.  6,  7;  0.  XXXVII.  4.  As  to  proof  of  documents 
thirty  years  old,  see  Dan.  Pr.  519;  1  Taylor,  s.  87;  and  see  Vendor  and  Pur- 
chaser Act,  1874  (37  &  38  Vie.  o.  78),  s.  2. 

(»)  Extracts  from  registers,  ^c. — ^As  to  the  admissibility  in  evidence  of 
certified  extracts  from  parish  registers,  see  Evidence  Act,  1851  (14  &  16  Vic. 
c.  99),  s.  14;  of  copies  of  entries  under  the  General  Registry  Acts,  Bijths  and 
Deaths  Registration  Act,  1836  (6  &  7  Will.  IV.  o.  86),  a.  37;  Births  and  Deaths 
Registration  Act,  1874  (37  &  38  Vic.  c.  88),  s.  38:  Dan.  Pr.  510.  A  certified 
copy  of  an  entry  in  a  register  of  birth  under  this  Act  is  evidence  both  of 
birth  before  date  of  registration  and  of  the  actual  date  of  birth:  He  Goodrich, 
(1904)  P.  138.  As  to  admissibility  of  certified  extracts  from  non-parochial 
registers  deposited  with  the  Registrar-General,  under  the  Non-Parochial  Regis- 
ters Act,  1840  (3  &  4  Vic.  u.  92),  ss.  9—15:  2  Taylor,  b.  1601,  n.  See  Se 
Woodward,  Kenway  v.  Kidd,  (1913)  1  Ch.  392,  as  to  the  inadmissibility  in 
evidence  of  certified  extracts  from  a  digested  copy  of  the  original  register  of 
births,  marriages,  deaths  and  burials  of  members  of  the  Society  of  Eriends 
deposited  at  Somerset  House.  As  to  the  registries  of  burials  in  cemeteries, 
see  Cemeteries  Clauses  Act,  1847  (10  &  11  Vic.  c.  65),  ss.  32,  33;  Registration 
of  Burials  Act,  1864  (27  &  28  Vic.  c.  97) ;  and  as  to  the  penny  stamp  duty 
on  certificates  of  birth,  &c.,  see  Stamp  Act,  1891  (54  &  55  Vic.  c.  39),  s.  64, 
and  Sched. 

(o)  See  Bankers'  Books  Evidence  Act,  1879  (42  &  43  Vio.  o.  11),  s.  7.     As 
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to  inspect  and  take  copies  of  all  entries  in  the  books  of  the 

Bank,  Limited,  relating  to  the  account  of  the  defendant  [or  as 

may  he]  with  the  said  Bank  from  the day  of to  the 

day  of ,  19 — ,  for  the  purposes  of  this  action;  and  that  the  cost^ 

of  and  incidental  to  this  application  and  the  order  to  be  made 
thereon,  and  the  inspection  and  copies  of  entries,  be  costs  in  the 
action. 


678. 

Formal  parts :  see  Form  8 .  Affidavit  in 

1 .  (Show  the  nature  of  the  action  or  matter  in  mhich  the  appli-  [^an.'^Pr. 
cation  is  made . )  ^ '  ^  ■] 

2 .  (Show  the  necessity  for  the  inspection  and  for  the  copies  of 
entries ;  and  that  the'entries  mil  be  admissible  in  evidence  at  the 
trial)  (p) . 

3.  (Shoiv  the  period  over  which  it  is  proposed  that  the  inspec- 
tion should  extend.)  

(C.)  Using  Evidence  an3  other  Proceedings  taken  in  another 

Action.  gi^g 

Formal  parts:  see  Form'  31.  Notice  of 

Take  notice  that  the  plaintiff  [or,  defendant]  in  this  action  in-  ieaTatthe 
tends  at  the  trial  thereof  to  read  and  make  use  of  the  following  hearing  evi- 
documents;  namely  (Describe  the  documents;  as  thus:  the  affi-  jn another 

action  (g). 
to  proof  of  entries  in  bankers'  books,  see  s.  3.     As  to  proof  that  a  book  is  a  [Dan.  Pr. 

banker's  book,  see  s.  4.    As  to  verification  of  a  copy  of  an  entry  in  a  banker's  515.] 

book,  see  s.  5.    A  banker  is  not  excused  under  s.  6  of  the  Act  from  attending 

with  his  books  where  he  has  not  complied  with  the  provisions  of  ss.  2 — 5: 

Emmott  V.  Star  Newspaper  Co.,  62  L.  J.  Q.  B.  77.     As  to  the  application 

of  the  Act  to  a  company  carrying  on  a  banker's  business,  see  45  &  46  Vic. 

0.  72,  3.  11.     A  party  who  before  the  Act  had  a  right  to  issue  a  swbpcena 

duces  tecum  to  compel  bankers  to  produce  their  books,  can  now  obtain  an  order 

for  leave  to  inspect  and  take  copies  of  entries  in  the  books:  Me  Marshfield,  32 

C.  D.  499.    In  a  proper  case  the  application  may  be  made  ex  parte  :  Re  Smith, 

(1891)  1  Oh.  323 ;  but  it  is  usual  and  the  better  practice  that  the  person  whoB© 

account  is  to  be  inspected  should  be  served:  Arnott  v.  Hayes,  36  C.  D.  731. 

For  form  of  order,  see  Seton,  61.     As  a  general  rule  the  order  will  only  be 

made  where  the  entries  sought  to  be  inspected  are  entries  in  an  account  which 

is  in  form  or  substance  the  account  of  one  of  the  parties  to  the  litigation: 

PoUoch  V.  Garle,  (1898)  1  Oh.  1 ;  but  if  it  be  proved  that  a  banking  account, 

nominally  that  of  a  person  not  a  party,  is  really  that  of  a  party,  or  that  the 

party  is  so  closely  connected  with  it  that  items  in  it  would  be  evidence  against 

him  at  the  trial,  the  Ct.  in  its  discretion  may  order  inspection,  but  great  care 

must  be  taken  in  exercising  this  jurisdiction,  and  the  order  ought  not  to  be 

made   without  notice  to   the  person:    South  Staffordshire  Tramways   Co.    v. 

Ebbsmith,   (1895)  2  Q.  B.  669;   see  also  Perry  v.  Phosphor  Bronze  Co.,  71 

L.  T.  854. 

{p')  See  Howard  v.  Beall,  23  Q.  B.  D.  1. 

(?)  By  O-  XXXVII.  3,  an  order  to  read  evidence  taken  in  another  cause  or 
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—  day  of 
day  of  — 
(19—.     1 
thereof;  saving  all  just  exceptions. 


davit  of  C.  D.,  filed  the  — 

tioii  of  E.  F.,  iiled  the 

in  this  Court  of  A.  v.  W . 


— ,  19 — ,  and  the  deposi- 
.  19 — ,  in  a  certain  action 
No.  50),  or  office  copies 


680. 

Another 
form  of  such 
notice  (»•). 
[Dan.  Pr. 
615.] 


Formal  parts:  see  Form  31. 

Take  notice  that  the  plaintiff  [or,  defendant]  in  this  action  in- 
tends at  the  trial  thereof  to  read  and  make  use  of  the  documents 
specified  in  the  schedule  hereunder  written,  filed  in  an  action  in 

this  Court  of  A.  v.  W.  (19 — .     A.  Xo.  ),  or  office  copies 

thereof;  saving  all  just  exceptions. 


The  Schedule  ahove 

referred  to. 

Description 

of  Documents. 

Date  of  FiUug. 

Affidavit  of  Wm.  Jones 

20th  June,  19     . 

Deposition  of  John  Johnson 

26th  May,  19     . 
19th  July,  19     . 

Master's  certificate  

^e.  ^c.  %o. 

681.          (D.)  Obtaining  Production  of  an  original  Record  of  the  Court. 
{Short  title  and  reference  to  the  record.) 
For  attendance  with  {Describe  the  docitments)  at  {State  where). 
Dated day  of ,  19 — . 


bespeaking 
attendance  of 
o£Bcer  with 
documents  (s). 
[Dan.  Pr. 
318] 


{Name  and  address  of  solicitor  or  party  bespeaking  the 
attendance.) 

matter  is  no  longer  necessary,  but  such  evidence  may,  saving  all  juat  excep- 
tions, be  read  on  ex  parte  applications  by  leave  to  be  obtained  at  the  time  of 
making  the  application,  and  in  any  other  case  upon  the  party  desiring  to  use 
such  evidence  giving  two  days'  notice  to  the  other  parties  of  his  intention  to 
read  such  evidence.  The  rule  does  not  enable  the  Ct.  to  grant  leave  to  use  the 
evidence  of  witnesses  in  another  action  between  other  parties  on  a,  similar 
issue  with  a,  view  to  avoid  the  expense  of  ac  commission.  The  whole  object  of 
the  rule  was  to  save  the  expense  of  the  order  required  by  the  old  Chancery 
practice,  and  it  does  not  affect  the  admissibility  of  the  evidence  in  the  cause 
in  which  it  is  sought  to  read  it:  Printing,  ^-c.  Oo.  v.  Drucker,  (1894)  2  Q.  B. 
801.  As  to  the  admissibility  in  evidence  of  depositions  of  witnesses  in  other 
Cts.,  see  Dan.  Pr.  515;  of  proceedings  in  the  High  Court:  Ibid.,  514;  of  judg- 
ments, orders,  and  proceedings  in  another  suit:  Ibid.,  514  et  seq.;  Llanover 
V.  Homfray,  19  0.  D.  224:  see  also  2  Taylor,  B.  1666  et  seq.  As  to  admissi- 
bility in  evidence  of  office  copies  of  proceedings,  see  0.  XXXVII.  4-  O.  LXI.  7. 

(r)  This  form  may  be  used  when  the  documents  are  numerous. 

(s)  See  0.  LXI.  28.     As  to  the  admissibility  in  evidence  of  office  copies  of 
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(E.)  Obtaining  'Production  of  Documents  deposited  in  Court 
under  an  Order. 

{See  Forms  1926  to  1931.) 
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(2.)  Documentary  Evidence  which  does  not  prove  itself  (t). 


682. 


(A.)  Notices  under  the  Court  of  Probate  Act,  1857  (20  d  21  Notice  of 

TT.  nn\  nA  intention  to 

^'^C.  C.  77),  S.  54.  adduce  in 

Formal  parts :  see  Form  31 .  ^^^^^^  L 

Take  notice  that  the  plaintiff  [or  as  may  6e]  intends,  on  the  trial  as  proof  of  a 
of  this  action  (jyr  other  proceeding ;  to  be  here  described),  to  give  disposition  of 
in  evidence,  as  proof  of  the  devise  or  testamentary  disposition  in  his  r^^^^^p'*^ '"'' 
favour  of  the  estate  called  Whiteacre,  in  the  plaintiff's  statement  52i.] 
of  claim  in  this  action  mentioned  [or  as  may  be'],  hy  the  will  of 
C.  D.,  in  the  said  statement  of  claim  named,  the  probate  of  the 
said  will, 

Or,  letters  of  administration  with  the  said  will  annexed, 
Or,  a  copy  (x),  stamped  with  the  seal  of  the  Probate  Division 
of  the  High  Court  of  Justice,  of  the  said  will, 

granted  by  the  Principal  Registry  \_or.  District  Registry  at -] 

of  the  Probate  Division  of  the  High  Court  of  Justice  on  the  ■ — — 
day  of ,  19 — ,  to  the  said  plaintiff  [or  as  mxiy  be]. 


683. 

Formal  parts:  see  Form  31.  _  Notice  of 

Take  notice  that  the  defendant  A.  B.  [or  as  may  be]  intends  on  intention  to 
the  trial  of  this  action  (or  other  proceeding :  to  be  here  described)  validity  of 


to  dispute  the  Validity  of  the  devise  or  testamentary  disposition  in  pogiyonL) 
favour  of  the  plaintiff  [or  as  may  be]  of  the  estate  called  White-  [Dan.  Pr. 

proceedings,  see  0.  XXXVII.  4;  0.  LXI.  7.  An  order  is  not  required,  as  the 
memorandmn  bespeaking  the  production  of  the  document  signed  by  a  Master  is 
sufficient  authority  for  the  proper  officer  to  attend  with  the  required  documents. 
A  fee  of  11,  is  payable  (by  a  stamp  impressed  on  or  adhesive  to  the  memo- 
randum) on  an  application  with  or  without  a  subpoena  for  any  officer  to  attend 
as  a  witness,  or  to  produce  records  or  documents  to  be  given  in  evidence  (in 
addition  to  the  reasonable  expenses  of  the  officer)  for  each  day  or  part  of  a 
day  he  is  necessarily  absent  from  his  office;  and  a  deposit  may  be  required  on 
account  of  further  fees,  and  an  undertaking  to  pay  any  further  sum  which  may 
become  payable  beyond  the  amounts  paid  and  deposited:  see  Ord.  as  to  S.  0. 
Tees,  1884,  Sched.  No.  25;  Ord.  as  to  Stamps,  &o.,  July,  1884,  Sched. 

(<)  See  generally,  Dan.  Pr.  620—524;  2  Taylor,  ss.  1523  et  seq.;  Best,  198 
et  seq. 

(u)  See  the  Court  of  Probate  Act,  1857  (20  &  21  Vic.  c.  77),  s.  64. 

Qk)  As  to  copies  of  wills  and  probal/es,  see  Dan.  Pr.  520,  note  (y). 
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acre,  in  the  plaintiff's  statement  of  claim  in  this  action  men- 
tioned, by  the  will  of  C.  D.,  in  the  statement  of  claim  named  [or  as 

may  be],  and  referred  to  in  your  notice  dated  the day  of , 

19 — ,  in  this  action,  directed  to  me  [or  as  may  be]. 


684. 

Notice  to 
produce 
documents  (y). 
[Ban.  Pr. 
521.] 


(B.)  Notice  to  produce  Docuntents. 
{Heading  as  in  Form'  663.) 

Take  notice,  that  you  are  hereby  required  to  produce  and  show 
to  (State  whom ;  as  thus : 
the  Court;  or, 
the  Court  and  jury;  or, 

J.  A.,  Esq.,  one  of  the  OfBcial  Referees  of  the  Supreme 
Court;  or, 

A.  B.,  Esq.,  a  Referee  specially  appointed  in  this  action;) 
on  the  trial  of  this  action  [or  as  may  be]  all  books,  papers,  letters, 
copies  of  letters,  and  other  writings  and  documents  in  your 
custody,  possession,  or  power,  containing  any  entry,  memorandum, 
or  minute  relating  to  the  matters  in  question  in  this  action  \or 
as  may  be],  and  particularly  {Here  describe  the  documents  with 
sufficient  particularity  to  inform  the  opposite  party  what  docu- 
ments he  is  required  to  produce)  {z). 

Dated  the day  of ;  19 — . 

(Signed)        G.  H.,  of , 

Agent  for  M.  N.,  of , 

Solicitor  for  the  above-named 
defendant  [or,  plaintiff]. 
To  the  above-named  plaintiff  [or, 
defendant],  his  solicitor  or  agent. 


685. 

Affidavit 
of  service 
thereof  (a). 
[Dan.  Pr. 
621.] 


{Same  as  paragraph  1 
admit.) 


of  Form  673,  substituting  produce  for 


(jy)  See  0.  XXXII.  8;  App.  B.,  No.  14.  If  a  notice  to  produce  comprifies 
unnecessary  documents,  the  costs  occasioned  thereby  must  be  borne  by  the 
party  giving  such  notice:  0.  XXXII.  9. 

(«)  If  the  documents  are  numerous,  it  may  be  found  convenient  to  set  them 
out  in  a  schedule  to  the  notice. 

(a)  See  0.  XXXII.  8. 
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686. 

(C.)  Prcnfing  Documents  by  Affidavit  (b).  Affidavit  of 

execution  of 

Formal  parts :  see  Form  8 .  a  deed. 

1.  I  saw  {Describe  the  party ;  as  thus:)  the  plaintiff  A.  B.  [or,  522*]' 
the  defendant  C.  D.— or,  E.  F.,  the  testator  in  the  pleadings  in 

this  action  named — or  as  "may  6e]  sign,  seal,  and  as  his  act  and 

deed  deliver,  the  indenture  [or,  deed  poll]  dated  the day  of 

1  19 — ,  and  marked (c),  now  produced  and  shown  to  me, 

and  purporting  to  be  (Describe,  shortly,  what ;  as  thus :  a  settle-  ■  a 

ment  on  the  intended  marriage  of  the  said  plaintiff) . 

2.  The  signature  " ,"  set  and  subscribed  to  the  said  inden- 
ture [or,  deed  poll],  as  the  party  [or,  one  of  the  parties!]  executing 
the  same,  is  of  the  proper  handwriting  of  the  said  plaintiff  [or  as 
may  be].                    ' 

3-  The  signature  " ,"  set  and  subscribed  to  the  attestation 

indorsed  on  the  said  indenture  [or,  deed  poll],  of  the  execution 
thereof  by  the  said  plaintiff  [or  as  may  be],  is  of  my  proper  hand- 
writing. 


687. 

Formal  parts:  see  Fprm  8.  Affidavit 

1 .  I  am  well  acquainted  with  the  handwriting  of  the  plaintiff  writing  of 
A.  B.  [or  as  may  be]  having  seen  him  write.  f^°™™r'' 

2.  The  (sixteen)  several  letters  marked  respectively  E.  F.  1,  522,] 
E.  F.  2,  dc.  (c),  now  produced  and  shown  to  me,  and  dated  respec- 
tively the ,  19 — ,  do.,  are  of  the  proper  handwriting  of  the 

said  A.  B.,  and  are  respectively  signed  by  him  [or  as  may  be]. 

3.  The  signature  " "  to  the  agreement  dated  the ,  19 — , 

marked  E.  F.  17(c),  now  produced  and  shown  to  me,  is  also 
of  the  proper  handwriting  of  the  said  A.  B. 


688. 
Formal  parts :  see  Form  8 .  Affidavit 

1.  The  document  marked  E.  F  1,  now  produced  and  shown  to  of  oorres|S 
me  (c),  is  a  copy  of  a  correspondence  (Describe  it ;  as  thus :  between  enoe  and  loss 
me  and  Messrs.  A.  B.  &  Co.,  the  plaintiff's  solicitors  in  ,this  |^Dan.  pr. 
action),  having  reference  to  the  subject-matter  of  this  action,  ^^2.] 
omitting  signatures  and  other  formal  parts  of  such  correspondence. 

(6)  As  to  when  proof,  by  the  attesting  witness,  of  the  execution  of  a  deed  is 
necessary,  see  Dan.  Pr.  522.  As  to  the  manner  in  which  written  documents 
are  proved,  see  Taylor  on  Evidence.  On  ex  parte  applications  a  deed  must 
usually  be  proved  by  the  oath  of  the  attesting  witness:  Se  Sice,  32  C.  D.  35. 

(c)  For  form  of  memorandum  of  exhibit,  see  Form  27,  and  note  (m)  thereto,. 

D.— F-  BO 
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689. 

Affidavit  of 
shorthand 
writer  verify- 
ing transcript 
of  his  notes. 


2.  On  or  about  the of ,  19—,  I  received  a  letter  from 

the  defendant  A.  B.  I  have  lately  made  diligent  search  for  the 
said  letter,  but  I  have  been  unable  to  find  it,  and  I  do  not  know 
what  has  become  thereof. 

3.  The  paper  writing  marked  E.  F.  2,  now  produced  and  shown 
to  me  {d),  is  a  true  copy  of  the  said  letter,  as  I  know  from  (Show 
means  of  knowledge) .  

Formal  parts :  see  Form  8 . 

1.  In  pursuance  of  instructions  received  by  me  from  Messrs. 

A.  &  B.,  of ,  the  solicitors  in  this  action  for  the  plaintiff  [or 

as  may  be],  I  attended,  on  the of  — — ,  19—,  at  the  chambers 

of  G.  M.,  Esq.,  one  of  the  examiners  of  this  Court,  situate  p,t 

No. ;  New  Square,  Lincoln's  Inn  [or  as  may  be],  and  I  then 

and  there  took  shorthand  notes  of  (State  what ;  as  thus :  the  cross- 
examination  of  the  defendant  S.  T.,  on  his  affidavit  filed  in  this 
action  the day  of ,  19 — ) . 

2.  The  paper  writing  marked  A,  now  produced  and  shown  to 
me  (d),  is  a  transcript  of  my  said  notes;  and  is  a  true  and  correct 
statement  of  the  proceedings  before  the  said  examiner  on  the  said 
cross-examination  [or  as  may  be]. 


Section  III. — Testimony  of  Witnesses  (e) . — Evidence  by 
Affidavit  (e). 

[Dan.  Pr.,  pp.  524—547.] 

(1.)  Affidavits  ffenerally  (f) . 

See  the  following  forms : —  No.  or  Poem. 

Formal  parts  of  an  affidavit  8  to  10. 

Forma  of  oaths  and  jurats,  affirmations  and  declarations 11  to  26. 

Memorandum  of  identity  of  exhibit  27. 

Notice  of  filing  an  affidavit 28. 

Notice  of  intention  to  read  an  affidavit,  &c.  already  filed  29. 

(d)  For  form  of  memorandum  of  exhibit,  see  Form  27,  and  note  (m)  thereto. 

(e)  Evidence  of  witnesses  for  use  at  hearing  or  trial  of  an  action. — Such 
evidence  may  be  taken  in  the  methods  following:  viz.  (1)  vivd  voce  in  open 
Ct. :  0.  XXXVII.  1 ;  (2)  by  affidavit,  upon  agreement  between  the  parties,  or  by 
order:  Ibid.,  and  O.  XXXVIII.  26—30;  (3)  by  commission,  or  on  letter  of 
request:  0.  XXXVII.  1,  5—20;  (4)  before  an  examiner:  0.  XXXVII.  1,  5—20, 
39—44,  46,  49. 

Evidence  subsequent  to  hearing  or  trial.— Is  to  be  taken  aa  nearly  as  may 
be  in  the  same  manner  as  evidence  taken  at  or  with  a  view  to  a  trial-  O 
XXXVII.  21,  22. 

Evidence  on  interlocutory  applications. ^JJ-pon  motion,  petition,  or  summons 
evidence  may  be  given  by  affidavit,  but  a  deponent  may  be  ordered  to  attend 
for  cross-examination:  0.  XXXVIII.  1. 

(/)  As  to  affidavits  generaUy,  see  Chapter  I.,  Sect.  II.,  and  notes  thereto- 
Dan.  Pr.  532—547;  Seton,  109—111. 


S.  3.]  TESTIMONY  OB^  WITNESSES  BY  AFFIDAVIT.  ^iO? 

690.      . 
Formal  farts:  see  Form  39  or  44.  Summons  or 

•on  the  part  of  the  plaintiff  [or  as  'nday  &e]  {or,  Take  notice  that  the  ""ki^affidavit 

plaintiff  {or  as  may  he\  intendls  to  apply,  dc.'],  that  the  affidavit  of  off  the  file 

X.  Y.,  filed  the day  of ,  19-,  may  be  taken  off  the  file  [Dan^pl-*^*^^" 

•of  this  Court  as  being  scandalous  and  irrelevant.     And  that  the  538.] 

•defendant  CD.  {or  asmsaybe'],  on  whose  behalf  the  said  affidavit 

"was  filed,  may  be  ordered  to  pay  the  costs  of  and  occasioned  by 

the  said  uffidavit,  and  the  costs  of  this  application:  such  costs  to 

be  taxed  as  between  solicitor  and  client  (h) . 


691. 

Formal  parts:  see  Form  39  or  4:4:.  Summons  or 

■on  the  part  of  the  plainjfciff  [or  as  may  &e]  {or.  Take  notice  that  the  "trikeout 
plaintiff  {or  as  may  &e]  intends  to  apply,  dc.},  that  the  paragraphs  scandalous 

numbered  in  the  affidavit  of  X.  Y.  {or,  that  the  passage  [Dan^Pr. 

■commencing  with  the  words  " "  in  the line  and  ending  ^^^-^ 

-with  the  words  " "  in  the line  of  the paragraph  of 

the  affidavit  of  X.  Y  J,  filed  on  the day  of ,  19 — ,  may 

■be  struck  out  as  scandalous  and  irrelevant.  And  that  the  defen- 
dant C  J),  {or  as  may  &e],  on  whose  behalf  the  said  affidavit  was 
-filed,  may  be  ordered  to  pay  the  costs  of  and  occasioned  by  such 
-scandalous  and  irrelevant  matter,  and  also  the  costs  of  this  appli- 
-cation:  such  costs  to  be  taxed  as  between  solicitor  and  client. 


(2.)  Trial  on  Affidamt. 

Trial  on  Affidavit. — Sianmary  of  Material  Provisions  of  S,.   S.   G.   1883. 

Time  for  filing  affidavits. — ^Plaintiff  must  file  his  affidavits        Okdee. 

and  deliver  a  list  thereof  to  defendant  or  his  solicitor  within 

fourteen  days   after   consent   to   take  evidence  by  affidavit  (0. 
XXXVII.  |1),  or  within  such  time  as  may  be  agreed  or  allowed...  XXXVIII.  25. 
Defendant  must  file  his  affidavits  and  deliver  a  list  thereof 

■within  fourteen  days  after  delivery  of  plaintiff's  list  „         26. 

•Plaintiff  must  file  his  affidavits  strictly  in  reply  and  deliver  a 
list  thereof  within  seven  days  after  expiration  of  defendant's 
time  for  filing  affidavits  „         27. 

(y)  The  Court  may  order  an  affidavit  to  be  taken  off  the  file  as  being  soan- 
-dalous  and  irrelevant:  Craoknall  v.  Janson,  11  C.  D.  p.  12;  or  may  direct  the 
scandalous  matter  to  be  expunged:  Warner  v.  Mosses,  W.  N.  (1881)  69;  and 
see  Form  691.  As  to  what  is  scandalous  matter,  see  Dan.  Pr.  333 — 335.  As  to 
the  power  of  the  Ot.  to  order  an  affidavit  of  oppressive  length  to  be  taken  off 
the  file,  see  Walker  v.  Poole,  21  0.  D.  836;  Mill  v.  Sart-Davis,  26  C.  D.  470. 
If  the  whole  affidavit  is  ordered  to  be  taken  off  the  file  and  destroyed,  it  is 
ttie  practice  in  the  filing  department  to  keep  the  affidavit  and  the' office  copy 
for  six  months  before  destroying  them,  but  the  Court  can  and  will,  in  a  proper 
-case,  order  immediate  destruction:  Se  F.,  W.  N.  (1913)  4. 
(A)  See  O.  XXXVIII.  II. 

(i)  See  note  (§■),  supra,  and  0.  XXXVII.  11.     Only  matter  which  is  boUi 
.-scandalous  and  irrelevant  can  b©  struck  out:  He  Jessopp,  W.  N.  (1910)  128,  C.  A. 

20  (2) 
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Cross-examination. — Any  party  desiring  to  ccosa-examine  a         Order. 

deponent  must  serve  a  notice  in  writing  requiring  production  of 

the  witness  for  cross-examination  at  flie  trial,  within  fourteen 
days  after  the  end  of  the  time  allowed  for  filing  affidavits  in 
reply,  or  such  time  as  the  Court  or  a  Judge  may  specially  appoint. 
If  witness  not  produced,  his  afBdavit  cannot  be  used  in  evidence 
withotft  special  leave.  The  party  producing  the  deponent  cannot 
demand  lie  expenses  of  production  in  the  first  instance XXXVIII.  28.- 

The  party  receiving  notice  may  compel  production  of  the  de- 
ponent in  me  same  way  as  he  might  compel  the  attendance  of  a 
witness  to  be  examined „         29.- 

Affidamis  filed  before  issue  joined. — ^No  such  aflidavit  will  be 
received  at  the  hearing  or  trial  of  any  cause  or  matter  without 
special  leave,  unless,  within  one  month  after  issue  joined,  or 
within  such  longer  time  as  may  be  allowed,  notice  in  writing 
has  been  given  of  the  intention  to  use  it  : XXXVII.  24. 

Printing  affidavits. — Affidavits  for  use  on  the  hearinjg  must  be 
printed..: XXXVIII.  30.. 

0.  XXXVIII.  30  does  not  apply  to  affidavits  which  have  been 
previously  used  in  any  proceeding  without  being  printed  I/XVI.  6. 

Mode  of  printing,  and  furnishing  copies  „     3,7.. 


692. 

Consent  to 
evidence  in 
chief  being 
taken  by 
affidavit  {Ic), 
[Dan.  Pr. 
525.] 


{Title  and  reference  to  the  record.) 

We,  the  undersigned  solicitors  for  the  plaintiff  and  defendants,, 
hereby  mutually  agree  that  the  evidence  in  chief  in  this  action,  to- 
be  used  at  the  trial  thereof,  shall  be  taken  by  aiBdaVit  {If  it  is- 
desired  to  alter  the  times  limited  by  R.  8.  C.  Order  XXXV 111., 
rules  25 — ^27,  for  the  parties  to  file  their  affidavits,  add:  And  that 

the  plaintiff  shall,  within days  from  the  date  of  this  consent j: 

or  within  such  further  time  as  the  Court  or  a  Judge  may  allo'w,  file- 
his  affidavits  and  deliver  to  the  defendants'  solicitors  a  list  thereof; 

and  that  the  defendants  shall,  within days  after  the  delivery- 

of  such  list,  or  within  such  further  time  as  the  Court  or  a  Judge 
may  allow,  file  their  affidavits  and  deliver  to  the  plaintiff's  solicitor 

a  list  thereof;  and  that  the  plaintiff  shall,  within days  after 

the  delivery  of  such  last-mentioned  list,  or  within  such  further- 
time  as  the  Court  or  a  Judge  may  allow,  file  his  affidavits  in  reply,, 
and  deliver  to  the  defendants'  solicitors  a  list  thereof. 
Dated  this  — —  day  of ,  19 — . 

L.  M.,  solicitor  for  the  plaintiff. 

N .  O . ,  solicitor  for  the  defendant  CD. 

P.  Q.,  solicitor  for  all  the  other  defendants. 


(A)  See  O.  XXXVII.  1;  0.  XXXVIII.  25;  and  headnote,  preceding  page; 
Seton,  104.  The  consent  must  be  a  formal  written  consent:  Neio  Westminster- 
Brewery  Co.  V.  BpmmOi  1  C.  p.  278.  '  The  guardian  ad  litem:,  or  guardian,  of  an 
infant  dft.,  may  consent  without  an  order  of  the  Ct.:  KnatcMull  v.  Fowle,  1 
C.  D.  604;  Fryer  v.  Wiseman,  24  W.  R.  205;  Seton,  104.  And  as  to  consent  by 
guardian  ad  litem  of  person  of  unsound  mind,  see  Piggott  v  Tooqood  W  N 
(1904)  130.  .        .       •      - 
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693. 

Dear  Sirs,  {Place  and  date.)       Application 

i  T,  for  coneent  to 

-^-  ^-  ^-  enlargement 

_^  .      .  o^  time  for 

On  behalf  of  the  plaintiff  [or,  defendant]  I  [we]  beg  to  apply  filing  afB- 

to  you  for  a  consent  to  the  time  for  filing  evidence  in  chief  [or,  in  '^''"^''^(')- 

^answer — or,  in  reply],  being  enlarged  for  days  from  this 

'date. 

Yours  faithfully, 

Messrs.  Smith  &  Co.  (Signature.) 


.M»  694. 

(Short  title  and  reference  to  the  record.)  Consent  to 

*  enlargement 

I  hereby,  on  behalf  of  the  defendant  [or,  plaintiff]  consent  to  of  time 

the  plaintiff  [or,  defendant]  haying days'  further  time  from  affidavit  {i}. 

this  date  [or,  having  until  the  da^y  of  J    to    file  his 

affidavits  in  chief  [or,  in  answer — or,  in  reply — as  map  fee]. 

Dated  the day  of ,  19 — . 

X.  Y., 

Solicitor  for  the  defendant  [or,  plaintiff] . 


695. 

(Short  title  and  reference  to  the  record.)  Joint  consent 

to  enlarge- 
We,  the  undersigned,  on  behalf  of  the  plaintiff  and  defendant  mentoftime 

Tespectively,  hereby  consent  to  the  time  for  the  plaintiff  to  file  his  affidavits  (i). 

«,ffidavits  for  use  on  the  trial  of  this  action  being  enlarged  for 


'days  from  this  date  [or,  until the day  of instant]; 

the  defendant's  affidavits  to  be  filed  within days  after  delivery 

•of  the  list  of  plaintiff's  affidavits;  and  the  plaintiff's  affidavits  in 

reply  to  be  filed  within  days  after  delivery  of  the  list  of 

.defendant's  affidavits. 

Dated  the  -. day  of ,  19 — . 

X.  Y.,  solicitor  for  the  plaintiff. 
N.  0.,  solicitor  for  the  defendant. 


(l)  See  0.  LXIV.  8.  The  application  is  usually  made  by  letter  as  above; 
but  a  more  formal  application  may  be  mad©  by  notice  duly  served,  if  it  is 
thought  desirable.  As  to  the  costs  of  an  application  to  enlarge  time,  unless 
preceded  by  a  request  for  consent,  see  0.  LXV.  27  (24). 
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696. 

Notice  to 
enlaige  time 
for  filing 
affidavits  («). 
[Dan.  Pr. 
527.]  - 


Formal  parts:  see  Form  44. 

Take  notice  that  the  plaintiff  [or,  defendant]  intends  to  apply,. 
dc,  that  he  may  have  —  days'  further  time  to  file  his  affidavits- 
for  use  on  the  trial  of  this  action  in  chief  [or,  in  answer — or,  in 
reply — as  may  6e],  and  to  deliver  a  list  thereof  to  the  defendant 
[or,  plaintiff]  or  his  solicitors; 

//  the  time  has  already  expired,  add:  notwithstanding  the- 
expiration  of  the  time  allowed  for  that  purpose; 
and  that  the  costs  of  this  application  may  be  costs  in  the  action.. 


697. 

List  of 
affidavits  (o). 
[Dan.  Pr. 
626.] 


Formal  parts:  see  Form  31. 

Take  notice  that  the  plaintiff  [or,  defendant — or,  defendant 
CD.]  has  filed,  and  intends  to  read  at  the  trial  of  this  aoti'on,| 
the  following  affidavits  in  chief  [or,  in  answer — or,  in  reply];  that 
is  to  say: — 

An  afiidavit  of  P.  Q.,  filed  the ,  19—. 

An  affidavit  of  E.  S.,  filed  the ,  19—. 

An  affidavit  of  T.  U.,  filed  the ,  19—.     , 


698. 

Notice  of 
intention  to 
read  affidavits 
filed  before 
issue 

joined  (p). 
[Dan.  Pr. 
531.] 


Formal  parts :  see  Form  31 . 

Take  notice  that  the  plaintiff  [or  as  may  6e]  intends  to  read,  at 
the  trial  of  this  action,  the  following  affidavits  filed  before  issu» 
was  joined  therein;  that  is  ,to  say: — 

The  affidavit  of  C.  D.,  filed  the ,  19—. 

The  joint  affidavit  of  E.  F.  and  G.  H.,  filed  the ,  19—. 


699. 

Notice  for 
leave  to  use 
affidavits  filed 
before  issue 

ionftioeto^''  '^'^•'  *^^'^*'  notwithstanding  the  time  limited  for  giving  notice  of 
readgiven(i)).  the  applicant's  intention  to  read  the  affidavit  of  K.  S.  and  T.  E. 
[Dan.  Pr.        ^^qSl  ^^  ^j^j^  action  On  the day  of ,  19—,  before  issue  was 


Formal  parts :  see  Form  44. 

Take  notice  that  the  plaintiff  [or  as  may  be']  intends  to  apply, 


(«)  As  to  times  for  filing  affidavits,  see  O.  XXXVIII.  2S— 27;  and  headnote, 
p.  307.  Unless  the  order  made  on  the  application  contains  any  special  directions, 
it  need  not  be  drawn  up:  see  0.  LII.  14. 

(o)  See  O.  XXXVIII.  25,  26,  27;  and  headnote,  p.  307. 

(p)  See  0.  XXXVII.  24;  and  headnote,  p.  307. 
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joined  therein,  has  expired,  the  applicant  may  be  at  liberty  to 
read  the  said  afEdavit  oa  the  trial  of  this  action:  without  prejudice 
to  the  right  of  the  defendant  [^or  as  may  be]  to  crosis-examine  the 
deponents  on  their  said  affidavit  in  Court,  on  such  trial,  and  that 
the  costs  of  this  application  may  be  costs  in  this  action. 


700. 

Formal  parts :  see  Form  44.  Notice  for 

leave  to  use 
Take  notice  that  the  plaintiff  [or,  defendant]  intends  to  apply,  affidavit  filed 

dc,  that,  notwithstanding  the  expiration  of  the  time  allowed  for  tionof  time 

the  applicant  to  file  his  affidavits  in  chief  [or,  in  answer — or,  in  allowed(?). 

reply — as  may  fee]  for  use  on  the  trial  of  this  action,  and  to  deliver  529.] 

a  list  thereof,  he^  may"' be  at  liberty  to  read  and  use  on  the  trial  of 

this  action  the  affidavit  of  X.  Y.,  filed  the day  of ,  19 — ,  in 

the  same  manner  as  if  the  same  had  been  filed  with  the  affidavits  in 

chief  [or,  in  answer — or,  in  reply — as  may  fee]  already  filed  by  the 

applicant  for  use  on  such  trial,  and  had  been  included  in  the  list 

thereof  delivered  to  the  defendant  [or,  plaintiff]  or  his  solicitors. 


701. 

Formal  parts :  see  Form  44 .  Notice  for 

farther  time  to 

Take  notice  that  the  plaintiff  [or  as  may  fee]  intends  to  apply,  serve  notice 

dc,  that  he  may  have days'  further  time  to  serve  a  notice,  re-  prod^iotilu  of 

quiring  the  production  of  the  deponents  who  have  made  the  affi-  deponents  for 

davits  filed  on  behalf  of  the  defendants  [or  as  WMy  fee],  for  cross-  nation  («•). 

examination  before  the  Court  at  the  trial  of  this  action;  526  i 

//  the  time  has  already  expired,  add:  notwithstanding  the 
expiration  of  the  time  allowed  for  that  purpose; 
and  that  the  costs  of  this  application  may  be  costs  in  the  action . 


702. 

Formal  parts:  see  Form  31.  Notice  to 

1    •      ■«■  r  produce 

Take  notice  that  the  plaintiff  [or,  the  defendant  C.  D. — or  as  deponents  for 

may  fee]  intends,  at  the  trial  of  this  action,  to  cross-examine  the  nation  W™*" 

several  deponents  named  and  described  in  the  schedule  hereto  on  [Dan.  Pr. 

their  affidavits  therein  specified. 

(4')  The  application  should  be  supported  by  an  aflSdavit  showing  special 
circumetancee . 

(r)  See  O.  XXXVIII.  28;   and  headnote,  p.  308. 

(«)  See  O.  XXXVIII.  28;  and  App.  B.,  Part  II.,  No.  20.  The  notice  must 
comply  with  the  rule,  and  state  when,  where,  and  before  whom  the  cros.s- 


--m 


EVIDENCE. 


[Ch.  XIII. 


And  also  take  notice  that  you  are  hereby  required  to  produce 
the  said  deponents  for  such  cross-examination  before  the  Court  at 
the  trial  of  this  action  accordingly. 


Name  of  Deponent. 


Isaac  Hart . . 
Thos.  Brown 
Wm.  Jones. . 


Description. 

Lymington,  Hants,  Labourer. 
Same  plaee,  Shop  Keeper  . . . . 
Same  plaee,  Esquire    


Date  when  AfiSdavit  filed. 


19th  August,  19 
18th  August,  19 
19th  August,  19 


703. 

Consent  that 
cross-exami- 
nation shall 
be  taken 
before  an 
examiner. . 
[Dan.  Pr. 
^  528.] 

704. 

Notice  that 
the  oross- 
jBxamination 
of  a  particular 
witness  or 
witnesses  be 
taken  before 
an  examiner. 
{Dan.  Pr. 
828.] 


{Same  as  Form  709.) 


{Same  as  Forms  713,  714.) 


examination  is  to  take  place:  2>e  Mora  v.  Concha,  32  C.  D.  133;  Concha  t.  f., 
11  App.  Oa.  541.  As  to  compelling  the  attendance  of  the  deponent  for  cross- 
examination,  see  0.  XXXVIII.  29;  and  headnote,  ante,  p.  308.  These  rules 
were  held  to  apply  only  to  the  trial  of  an  action:  Ex  p.  Child,  20  C.  D. 
126;  He  Knight,  25  0.  D.  297;  De  Mora  v.  Concha,  32  C.  D.  133;  Concha  \. 
0.,  11  App.  Ca.  541.  It  has,  however,  since  been  decided  that  the  direction  in 
O.  XXXVIII.  28,  that  the  party  producing  a  deponent  for  cross-examination 
shall  not  be  entitled  to  demand  the  expenses  thereof  in  the  first  instance  from 
the  party  requiring  such  production,  is  not  confined  to  the  cross-examination 
of  the  deponent  before  the  Gt.  at.  the  trial  of  the  action,  but  applies  also  to  a 
cross-examination  in  proceedings  before  the  Master  in  Chambers  or  before  an 
examiner:  Backhouse  v.  Alcock,  28  O.  D.  669.  See  also  Connell  v.  Baker,  29 
C.  D.  711.  The  rule  applies  to  an  affidavit  filed  before  trial:  Mansel  v.  Clan- 
rioarde,  54  L.  J.  Ch.  982.  The  practice,  therefore,  in  this  respect  can  no  longer 
be  considered  as  governed  by  B,e  Knight  {ubi  supra).  See  also  0.  XXXVII. 
21 — 23.  As  to  right  of  cross-examination  where  the  affidavits  are  not  read,  see 
Ex  p.  Child,  20  C.  D.  126;  Be  Quartz  Sill  Co.,  21  C.  D.  642.  Cross-examination 
before  an  examiner  should  not,  as  a  rule,  take  place  until  the  affidavit  evidence 
is  complete,  though  there  is  no  hard-and-fast  rule:  Be  Bavies,  44  C.  D.  253. 
As  to  cross-examination  of  a  foreigner  resident  out  of  the  jurisdiction,  see 
Strauss  v.  Goldschmidt,  8  Times  Bep.  239. 
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705. 

Formal  parts :  see  Form  44 .  Notice  to  vary 

Take  notice  that  the  plaintiff  [or  as  may  be]  intends  to  apply,  agreeme^fto 

dc,  that,  notwithstanding  the  agreement  in  writing  dated  the vf''^«fJ^^w''\ 

day  of ,  19 — ,  signed  hy  the  solicitors  for  the  plaintiff  and  de-  [ban.  Pr. 

fendant  respectively,  wherehy  it  was  provided  that  the  evidence  to  ^^^-^ 
he  used  on  the  trial  of  this  action  should  be  taien  by  a/ffidaVit, 
A.  B.,  a  material  and  necessary  witness  on  behalf  of  the  applicant, 
may  be  examined  viva  voce  in  open  Court  at  the  trial  of  this  action." 

Or, 

that  the  agreement  in  writing  dated  the day  of ,  19 — , 

signed  by  the  solicitors  for  the  plaintiff  and  defendant  respectively, 
whereby  it  was  provided  that  the  evidence  to  be  used  on  the  trial 
of  this  action  should  be'  taken  by  affidavit,  may  be  discharged,  on 
the  ground  that  A.  B.,  C.  D.,  and  E.  "F.  [or  as  'mat/  &e],  who  are 
material  and  necessary  witnesses  on  behalf  of  the  applicant,  refuse 
to  make  affidavits  on  his  behalf;  and  that  the  witnesses  of  the 
plaintiff  and  defendant  respectively  may  be  examined  viva  voce  in 
open  Court  at  the  trial  of  this  action ; 
and  that  the  costs  of  this  application  may  be  costs  in  the  action. 


706. 
Formal  parts :  see  Form  44.  Notice  for 

orn fir  TT\ R t 

Tako  notice  that  the  plaintiff  [or  as  may  be]  intends  to  apply,  particular 
dc,  that  he  may  be  at  liberty,  at  the  trial  of  this  action,  to  prove  p^^ed'b'''  ^^ 

the  following  facts  by  affidavit;  that  is  to  say:  affidavit («). 

[Dan.  Pr. 

1.  -\  '"S-] 

2.  [  {Sperifi/  the  facts  distinctly  and  concisely.) 

3.  ' 


707. 
Formal  parts :  see  Form  44 .  Notice  for 

Take  notice  that  the  plaintiff  [or  as  may  be]  intends  to  apply,  the  affidavit 
■dc,  that  he  may  be  at  liberty  to  read,  at  the  trial  of  this  action,  "f  awitaess 
the  affidavit  of  X.  Y.,  of  {place  of  abode  and  description);  and  attend  the 
that  the  attendance  in  Court  at  the  trial  of  this  action  of  the  said  man  Pr 
X.  Y.  may  be  dispensed  with.  S29.] 

(<)  See  Warner  v.  Mosses,  16  0.  D.  100.  The  application  should  be  sup- 
ported by  an  affidavit  of  the  facts.  As  to  the  jurisdiction  of  the  Ct.  to  jefuso 
•or  permit  affidavits  to  be  read,  where  the  Judge  is  of  opinion  that,  notwith- 
standing the  coDsent  of  the  parties  to  the  evidence  being  taken  by  affidavit,  the 
■witnesses  should  be  examined  vivA  voce,  see  Lovell  v.  Wallis,  63  L.  J.  Ch.  494. 

(i«)  See  0.  XXXVII.  1.    For  form  of  order,  see  Seton,  100,  No.  2. 

(a:)  See  O.  XXXVII.  1. 


^li  KVIDENCE.  [Ch,  XIII. 

708. 

Affidavit  in         Formal  parts :  see  Form  8 . 

[!^^.  Pr.  1.  {Show  that  X.  Y.  is  a  material  and  necessary  witness  for 

^^^■^  the  applicant:  see  paragraph  1  of  Form  715.) 

2.  (Show  that  the  witness  cannot  he  produced  in  Court  at  the 
trial  of  the  action;  see  paragraph  2  of  Form  715.) 

3.  (Show  Tneans  of  knoidedge.) 


Section  IV. — Testimony  of  Witnesses — Viva  Voce 
Evidence. 

[i>o«.  Pr.,  pp.  548—567.] 

Fivd  vooe  evidence. — The  vivd  vooe  examination  of  witnesses  may  take  place- 
before  (1)  the  Court  (O.  XXXVII.  1);  (2)  a  referee  (0.  XXXVI.  49);  (3)  an 
examiner  of  the  Court  or  special  examiner  (0.  XXXVII.  1,  5,  12);  (4)  com- 
missioners (0.  XXXVII.  1,  5);   (6)  a  Master  (0.  LV.  16,  17). 

(1.)  Examination  of  Witnesses  out  of  Court. 

EoKiminaUon  of  Witnesses. — Summary  of  Material  Provisions  of  S.  8.  G.  1883.. 

Any  witness  whose  attendance  ought  for  some  sufficient  cause  to       Obdeb. 

be  dispensed  with  may  be  ordered  to  be  examined  by  interroga 

tories  or  otherwise  before  a  commissioner  or  examiner  XXXVII.  1. 

Court  map  order  examination. — ^The  examination  may  be  ordered 
upon  oath  before  the  Court,  or  Judge,  or  any  officer  of  the  Court, 
or  any  other  person,  and  at  any  place,  of  any  witness  or  person, 
and  any  party  to  any  cause  or  matter  may  be  empowered  to  give 
such  deposition  in  evidence  „         S. 

Request  to  examine  witnesses  in  lieu  of  commission. — If  so 
orderied  such  request  may  issue.  The  order  and  letter  of  request 
must  be  in  the  prescribed  form „         6a.. 

Disobedience  to  order. — Any  person  wilfully  disobeying  an 
order  to  attend  and  be  examined  will  be  deemed  guilty'  of  con- 
tempt of  Court  „         8. 

Expenses  of  witness. — Any  person  required  to  attend  for  the 
purpose  of  being  examined  is  entitled  to  the  like  conduct-money 
and  payment  for  expenses  and  loss  of  time  as  upon  attendance  at 
a  trial  in  Court.     (See  also  0.  XXXVII.  21— 23) „         9. 

Copy  of  pleadings  for  examiner. — ^The  person  taking  the  ex- 
amination must  be  furnished  hy  the  party  obtaining  the  order  with 
a  copy  of  the  writ  and  pleadings,  or  of  such  documents  as  are 
necessary  to  inform  him  of  the  questions  at  issue  between  the 
parties ,. „         10» 

Persons  entitled  to  be  present  at  examination. — ^The  parties, 
their  counsel,  solicitors,  or  agents „         \l. 

Depositions :  how  taken. — ^They  must  be  taken  down  in  writing 
by  or  in  the  presence  of  the  examiner ;  must  be  read  over  to  the 
witness  and  signed  by  him,  or  by  the  examiner  in  case  of  refusal 
by  the  witness  to  sign.  Any  particular  question  or  answer  may 
be  put  down  by  the  examiner.  Questions  objected  to  must  be 
taken  down  by  the  examiner,  who  must  state  his  opinion  thereon 
to  the  parties,  and  refer  to  such  statement  in  the  deposition,  but 
he  cannot  decidei  upon  the  materiality  or  relevancy  of  any  question  „         12. 

Refusal  of  witness  to  attend  or  be  sworn. — In  such  case  a  cer- 
tificate of  refusal  signed  by  the  examiner  must  be  filed  in  the 
Central  Office,  and  an  application  may  be  made,  ex  parte  or  on 
notice,  for  an  order  on  the  witness  to  attend,  or  to  be  sworn,  or 
to  answer  any  question   13^ 


S.4.] 
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Objeation  by  witness  to  question. — ^The  question  and  objection       Obdeb. 

must  be  taken  down  by  the  examiner,  and  transmitted  to  the  

Central  OfBoe  to  be  filed,  and  the  validity  of  the  objection  will 

be  decided  by  the  Court  or  a  Judge  XXXVII.  14. 

Costs  occasioned  by  refusal  or  objection  may  be  ordered  to  be 
paid  by  the  witness „         16. 

Filing  depositions. — ^The  original  depositions,  signed  by  the  exa- 
miner, must  be  filed  at  the  Central  Office  „         16. 

Speoial  report  by  examiner. — The  examiner  may  make  a  special 
report  to  the  Court,  as  to  the  examination,  and  the  conduct  or 
absence  of  any  witness  „         17. 

When  deposition  may  he  given  in  evidence. — ^Except  where 
otherwise  provided,  no  deposition  can  be  given  in  evidence  at  the 
hearing  or  trial  of  the  cause  or  matter,  without  the  consent  of 
the  party  against  whom  the  same  may  be  offered,  unless  the  Court 
or  Judge  is  satisfied  that  the  deponent  is  dead,  or  out  of  the  juris- 
diction, or  unable  from  illness  to  attend  the  trial „         18. 

Administering  oaths. — Any  person  directed  to  take  the  examina- 
tion of  any  witness  may  acuninister  oaths  „         19. 

Subpoena. — The  attendance  of  n.  witness  for  examination  may 
be  enforced  by  subpoena  „        20. 

Special  directions. — Special  directions  as  to  taking  evidence 
after  the  trial  may  be  given  in  any  case  '. „         23. 

Notice  to  use  deposition  at  trial:  token  required. — ^No  deposi- 
tion made  before  issue  joined  can  be  received  at  the  hearing  or 
trial,  without  special  leave,  unless  within  one  month  after  issue 
joined  notice  has  been  given  „         24. 

Printing  depositions. — Where  any  written  deposition  of  a  wit- 
ness has  been  filed,  it  must  be  printed,  unless  otherwise  ordered; 
except  such  depositions  as  have  been  previously  used  without 
having  been  printed LXVI.  5,6. 

Mode  of  printing,  and  copies  „       8,7. 


(A.)  Before  an  Examiner  of  the  Supreme  Court,  or  a  Special 

Examiner. 

Einaminers  of  the  Court. — Summary  of  Material  Provisions  of  B.  S.  0.  1883. 

The  examination  of  any  witness  or  person  ordered  to  be  exa-       Okdeb. 
mined  under  O.  XXXVII.  1,  5,  must,  unless  otherwise  specially 


directed,  be  taken  before  one  of  the  examiners  of  the  Court XXXVII.  39. 

Mode  of  distribution  of  business  amongst  examiners. — The  exa- 
minations must  be  distributed  amongst  the  examiners  in  rotation 
by  a  clerk  to  the  Chancery  Begistrars,  who  must  make  the  distri- 
bution in  such  a  manner  as  to  keep  the  rotation  secret „  41,42. 

Beference  to  examiner:  how  obtained. — ^The  party -prosecuting 
the  order  must  produce  it  or  a  duplicate  of  it  to  the  Registrar's 
clerk,  who  will  add,  except  in  the  case  provided  for  in  Bule  49, 
at  the  foot  a  memorandum  specifying  the  name  of  the  examiner 
in  rotation :  thei  order  must  be  left  by  the  party  with  the  examiner, 
and  will  be  a  sufficient  authority  to  him  to  proceed „         43. 

Appointment  for  examination. — ^The  examiner  must  give  an 
appointment  in  writing  to  the  party  having  conduct  of  the  order, 
specifying  the  place  and  time  (within  not  more  than  seven  days') 
for  the  examination.  The  party  prosecuting  the  order  must 
within  twenty-four  hours,  or  such  shorter  time  as  may  be  men- 
tioned in  the  order,  give  notice  of  the  appointment  to  all  parties  „         44. 

Examination :  how  conducted. — ^The  examiner  must  have  regard 
to  the  convenience  of  the  witnesses,  &c.,  in  fixing  the  place  and 
time  for  examination,  and,  subject  to  any  adjournment  he  may 
think  necessary  or  just,  he  must  proceed  de  die  in  diem „         45. 

Exa/mination  of  persons  not  named  in  order. — ^With  consent  in 
writing  of  aU  parties  the  examiner  may  take  the  examination  of 
any  witnesses  in  addition  to  those  named  in  the  order,  and  must 
annex  such  consent  to  the  original  depositions  „         46. 


§16 


EVIDENCE. 


[Ch.  XIII. 


Completion  of  examiualioji. — On  completion  the  examiner  muat       OllDEE. 

indorse  the  original  depositions  with  a  note  authenticated  by  his 

signature,  certifying  the  number  of  hours  or  days  exclusively  em- 
ployed in  the  examination  and  the  fees  received  in  respect  thereof  XXXVII.  47. 

Inability  of  examiners. — In  case  of  inability  or  refusal  on  the 
part  of  the  examiner  in  rotation,  ithe  examination  must  be  assigned 
to  another  examiner  according  to  ths  rotation;  but  an  examiner 
before  whom  an  examination  is  pending  must  decline  any  other 
examination,  where  delay  or  inconvenience  will  be  caused  „         iS. 

Reference  to  pnrticular  examiner. — An  examination  may  be 
specially  directed  or  transferred  to  any  one  in  particular  of  the 
examiners. „         49. 

Payment  of  fees. — Payment  of  fees  and  expenses  due  to  an 
examiner  may  be  ordered  to  be  made  by  the  party  prosecuting 
the  order  without  prejudice  to  any  question  as  to  the  party  by 
whom  the  costs  of  the  examination  should  eventually  be  borne...  ,,         .50. 

Vees  of  examiners. — The  examiners  are  entitled  to  charge  the 
prescribed   fees   , „         51. 

Deposit. — A  deposit  of  three  giiineas  (or  five  guineas  where 
the  examination  is  more  than  three  miles  from  the  Royal  Courts 
of  Justice)  in  respect  of  fees  and  expenses  must  be  made  with 
the  examiner's  clerk  before  the  examination  is  proceeded  with...  ,,       51a. 

Indorsement  of  time  occupied. — Every  examiner  or  other  person 
appointed  to  take  an  examination  must  endorse  on  the  depositions 
a  statement  of  the  hours  within  which  the  examination  began 
and  ended  „         52. 

Fees  to  be  paid  before  depositions  fUed. — An  examiner  need  not 
transmit  any  deposition  to  be  filed  until  all  fees  and  expenses  in 
respect  thereof  have  been  paid  ,,         53. 


709. 

Consent  to 
vivd  voce 
evidence 
'being  taken 
before  an 
examiner  [y). 
[Dan.  Pr. 
«28.] 


{Title  and  reference  to  the  record.) 
We,  the  undersigned  solicitors  for  the  plaintiff  and  defendants 
in  this  action,  hereby  mutually  agree  that  the  viva  voce  examina- 
tion in  chief,  cross-examination,  an<i  re-examination  of  all  the 
witnesses  in  this  action  [or,  of  X.,  Y.,  and  Z.,  witnesses  in  this 
action]. 

Or,  if  the  evidence  in  chief  has  been  given  by  affidavit,  say : 
that  the  cross-examination  and  re-examination  of  all  persons 
who  have  made  or  shall  make  affidavits  to  be  used  at  the  trial 
of  this  action  \or,  of  X.,  Y.,  and  Z.,  who  have  made  affidavits, 
to  be  used  at  the  trial  of  this  action], 
shall  be  takeoi  before  one  of  the  examiners  of  this  Court  [or,  before 
an  examiner  to  be  specially  appointed  for  taking  the  examination 
of  witnesses  in  this  action]  {z) . 

Dated  this day  of ,  19 — . 

L.  M.,  solicitor  for  the  plaintiff. 

N.  0.,  solicitor  for  the  defendant  CD. 

P.  Q.,  solicitor  for  all  the  other  defendants. 

(y)  As  to  the  examiners  of  the  Ct.,  see  0.  XXXVII.  39—52;  and  headnote, 
supra.  Notwithstanding  the  consent,  it  would  seem  that  an  order  for  the 
examination  must  be  obtained,  so  as  to  enable  the  Registrar's  clerk  to  allot  the 
examination  to  the  examiner  in  rotation.    For  form  of  application,  see  FormTlO. 

(«)  See  Marquis  of  Bute  v.  James,  33  C.  D.  157;  and  note  to  Form  711. 
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710. 

Formal  parts  :  see  Form  44.  Notice  for 

examination 
lake  notice  that  the  plaintiff  [or  as  may  6c]  intends  to  apply,  of  witnesses 

dc,  that  the  viva  voce  examinatioa  in  chief,  cross-examination,  examiner  (a). 

and  re-examination  of  all  the  witnesses  in  this  action  \or,  of  X.,  Y.,  [Dan.  Pr. 

and  Z.,  witnesses  in  this  action]. 

Or,  if  the  evidence  in  chief  has  been  given  by  affidavit,  say^ : 
that  the  cross-exainina,tion  and  re-examination  of  all  persons 
who  have  made  or  shall  make  affidavits  to  be  used  at  the  trial 
of  this  action  [_or,  of  X.,  Y.,  and  Z.,  witnesses  who  have  made 
affiduvits  to  be  used  at  the  trial  of  this  action], 

may  be  taken  before  one  of  the  examiners  of  this  Court. 


530.] 


711. 

Formal  parts :  see  Form  44.  Notice  forthe^ 

appointment 
Take  notice  that  the  plaintiff  \^or  as  may  be]  intends  to  apply,  of  a  special 

dc,    that    A.    B.,    of    (address),    barrister-at-law    [_or,    one   of  manl^r.       i 

649.]' 

(a)  As  to  the  mode  of  obtaining  a  reference  to  the  examiner  in  rotation,  see 
O.  XXXVII.  41 — 43;  and  headnote,  p.  315.  As  to  the  mode  of  procedure  before 
the  examiner,  and  consequent  thereon,  see  0.  XXXVII.  10 — 24,  44 — 49;  and 
headnotes,  pp.  314 — 316.    As  to  the  necessity  for  an  order,  aoe  note  (y),  supra. 

Fees  of  examiner. — See  0.  XXXVII.  51.  The  following  schedule  shows  the- 
fees  prescribed: — 

*  s.  a.. 

1.  Upon  giving  an  appointment  to  take  an  examination 1     1     Oj 

2.  Tor  the  examiner's  clerk 0     2    6. 

3.  For  each  hour  or  part  of  an  hour  occupied  in  an  examination 
within  three  miles  from  the  principal  entrance  of  the  Royal  Courts 

of  Justice 0  10     6. 

4.  For  each  day  of  six  hours  or  part  of  a  day  occupied  in  an  exa- 
mination beyond  three  miles  from  the  principal  entrance  of  the  Royal 

Courts  of  Justice 5     5     0. 

5.  For  the  examiner's  clerk,  where  an  examination  occupies  more 

than  three  hours  (in  addition  tq  Fee  No.  2)  per  day 0     2     6, 

The  party  prosecuting  the  order,  or  his  solicitor,  shall  also  pay  all  reasonable- 
travelling  and  other  expenses,  including  charges  for  the  room  (other  tha,n  the 
examiner's  chambers)  where  the  examination  is  taken.  ' 

Note. — ^The  fees  Nos.  1  and  2  shall  be  paid  by  the  party  prosecuting  the- 
order,  or  his  solicitor,  at  the  time  of  obtaining  the  appointment,  and  may  be 
retained  by  the  examiner  and  his  clerk  respectively,  whether  the  examination 
is  taken  or  not.  The  other  fees  shall  be  paid  as  soon  as  the  examination  haa 
been  concluded,  together  with  any  travelling  or  other  expenses  as  above  men- 
tioned. 

As  to  deposit  in  respect  of  fees  and  expenses,  see  0.  XXXVU.  51a,  and 
headnote,  preceding  page. 
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the  solicitors  of  the  Supreme  Court— or  as  may  be],   may  be 

appointed  special  examiner  for  the  purpose  of  taking  (State  ufkat  ; 

as  thus: 

the  'mvd  voce  examination  in  chief,  cross-examination,  and 

re-examination  of  witnesses  in  this  action;  or, 

the  'mvd  voce  examination  in  chief,  cross-examination,  and 

re-examination  of  X.,  Y.,  and  Z.,  witnesses  in  this  action; 

or,  the  cross-examination  and  re-examination  of  all  persons 

who  have  made  or  shall  make  affidavits  to  be  used  at  the  trial 

of  this  action; 

or,  the  cross-examination  and  re-examination  of  X.,  Y.,  and 

Z.,  who  have  made  affidavits  to  be  used  at  the  trial  of  this 

action), 

with  all  usual  directions. 


'     712. 

Affidavit  : 
support. 
[Dan.  Pr. 
549.] 


Formal  parts :  see  Form  8 . 

1 .  {State  special  circv/mstances  showing  that  it  is  necessary  or 
proper  that  a  special  examiner  should  be  appointed)  (b). 

2.  A.  B.,  the  person  proposed  to  be  appointed  special  examiner 
as  aforesaid,  is  a  barrister-at-law  {^or,  one  of  the  solicitors  of  the 
Supreme  Court — or  as  niay  be].  He  has  no  interest  in  the  matters 
in  question  in  this  action;  and  in  my  judgment  he  is  a  fit  and 
proper  person  to  be  appointed  such  special  examiner  as  aforesaid. 

3.  (Show  means  of  Icnowledge.) 


713. 

Notice  to 
dispense  'with 
the  attend- 
ance in  Court 
of  a  witness, 
and  to  have 
his  evidence 
taken  before 
an  examiner 
of  the  Court 

[Dan.  Pr. 
.548.] 


Formal  parts :  see  Form  44. 

Take  notice  that  the  plaintiff  {or  as  may  be]  intends  to  apply, 
dc,  that  the  attendance  in  Court  on  the  trial  of  this  action  of  X.  Y . , 
of  (residence  and  description),  a  witness  in  this  action  on  behalf 
of  the  plaintiff  [or  as  may  be], 

Or,  of  X.Y.,  of  (residence  and  description),  a  person  who  has 

made  an  affidavit,  filed  in  this  action  on  the day  of , 

19 — ,  on  behalf  of  the  plaintiff  [or  as  nmy  be],  and  for  whose 


(*)  Since  the  appointment  of  examiners  of  the  Ct.  it  is  not  the  practice  to 
sanction  the  appointment  of  a  special  examiner,  and  very  special  circumstancea 
must  be  shown  to  induce  the  Ct.  to  relax  the  strictness  of  this  rule:  Marquis 
of  Bute  V.  James,  33  C.  D.  157;  Baddeley  v.  Bailey,  W.  N.  (1893)  56. 

(<0  See  0.  XXXVII.  1 ;  and  headnote,  p.  314. 
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production  for  cross-examination  on  his  said  affidavit  before 

the  Court  at  the  trial  of  this  action  notice  has  been  given  (e), 
maj'  be  dispensed  with;  and  that  the  'vim  voce  examination  in 
ohief,  cross-examination,  and  re-examination  of  the  said  X.  Y., 

Or,  and  tSbat  the  cross-examination  and  re-examination  of  the 

said  X.  Y.  upon  his  said  affidavit, 
may  be  taken  before  one  of  the  examiners  of  this  Court  {State 
where) ;  and  that  the  depositions  taken  upon  such  examination  [or, 
cross-examination  and  re-examination]  may  be  ordered  to  be  jfiled 
in  this  Court.  And  that  all  parties  may  be  at  liberty  to  use  the 
same  as  evidence  in  this  action,  saving  all  just  exceptions  (/), 
■without  any  further  proof  of  the  absence  of  the  said  witness  than 
the  affidavit  of  the  solicitor  [or,  agent]  of  the  party  using  the  same 
as  to  his  belief.  And  that  the  costs  of  this  application  be  costs  in 
the  action. 


714. 

Formal  parts :  see  Form  44.  where  evi- 

Take  notice  that  the  plaintiff  [or  as  may  be]  intends  to  apply,  ^^^"^  abroad 

dc. :  '  {?)• 

1.  That  the  attendance  in  Court  on  the  trial  of  this  action  of  548,] 

J.  B.,  of ,  a  witness  in  this  action  on  behalf  of  the  plaintiff 

[or  as  7Hay  be], 

Or,  of  J.  B.,  of ,  a  person  who  ha,s  made  an  affidavit, 

filed  in  this  action  on  the day  of ,  19 — ,  on  behalf 

of  the  plaintiff  [or  as  ntay.  6e],  and  for  whose  production  for 
cross-examination  on  his  said  affidavit  before  the  Court  at  the 
trial  of  this  action  notice  has  been  given  (e), 

may  be  dispensed  with.    And  that  the  viva  voce  examination  in 

chief,  cross-examination,  and  re-examination  of  the  said  J.  B., 
Or,  And  that  the  cross-examination  of  the  said  J.  B.  upon 
his  said  affidavit, 

may  be  taken  before  the  examiner  hereinafter  named. 

2.  That  in  case  the  said  J.  B.  shall  be  resident  at  or  near  M.,  in 

the  colony  of  V.,  or  in  case  the  examination  of  the  said  J.  B. 

can  be  conveniently  taken  at  M.  aforesaid,  or  in  the  said  colony, 

J.  G.  F.,   of  M.   aforesaid,   esquire,   barrister-at-law,  may  be 

appointed  an  examiner  for  thfe  examination  of  the  said  J.  B.  in 

this  action. 

(e)  See  O.  XXXVIII.  28;  and  Form  702.  For  form  of  order,  see  E.  S.  O. 
App.  K.,  No.  35. 

(/)  See  O.  XXXVII.  6;  and  headnote,  p.  314. 

(^)  This  form  follows  the  order  in  Grojt  v.  Middleton,  V.-C.  T.,  31  Jan. 
1853,  Eeg.  Lib.  405;  9  Hare,  App.  75. 
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3.  That  in  case  the  said  J.  G.  P.  shall  die  or  cease  to  reside- 
within  the  said  colony  of  V.,  before  the  taking  or  completion  of 
the  evidence  of  the  said  J.  B.,  or  shall  decline  or  be  unable  to  take 
the  same,  G.  M.  S.,  of  M .  aforiesaid,  gentleman,  may  be  appointed' 
an  examiner  for  the  examination  of  the  said  J.  B. 

4.  That  in  case  the  said  J.  B.  shall  be  resident  at  or  near  A.,  ia 
the  colony  of  S.,  or  in  icase  the  examination  of  the  said  J.  B.  can 
be  conveniently  taken  at  A.  aforesaid,  or  within  the  said  colony 
of  S.,  J.  M.  S.,  of  A.  aforesaid,  gentleman,  may  be  appointed  an 
examiner  for  the  examination  of  the  said  J.  B. 

5 .  That-  in  case  the  said  J .  M .  S .  ishall  die  or  cease  to  reside 
within  the  said  colony  of  S.,  before  the  taking  or  completion  of 
the  evidence  of  the  said  J.  B.,  or  shall  decline  or  be  unable  to  take- 
the  same,  W.  J.  W.,  of  A.  aforesaid,  gentleman,  may  be  appointed, 
an  examiner  for  the  examination  of  the  said  J.  B. 

6.  That  the  depositions  taken  upon  such  examination  may  be- 
ordered  to  be  filed  in  this  Court,  and  that  all  parties  may  be  at 
liberty  to  use  the  same  as  evidence  in  this  action,  saving  all  just, 

,  exceptions  (i) . 


715. 

Affida-vit  in         Formal  parts :  see  Form  8 . 

support  of 

appUoation  to  1 .  (//  the  witness  is  to  be  examined  in  chief,,  proceed  thus .' 
ttfi'aWena^^*''  X.  Y.,  of  {oMress  and  description),  is  a  material  and  necessary 
anoe  in  Court  witness  for  me  [or^  for  the  plaintiff — or,  for  the  defendant  0.  OD .]  on 
[Dan.  Pr.  the  trial  of  this  action,  and  I  am  advised  and  verily  believe  that  I 
548.]  ]^Qy.^  ^-jjQ  gg^i^  plaintiff — or,  the  said  defendant  CD.]  cannot  safely 

proceed  to  the  trial  of  this  action  without  the  evidence  of  the  said 
X.  Y. 

But  if  the  witness  is  to  he  cross-examined  on  an  affidctvif 
made  hy  himQc),  say\:  1.  All  parties  to  this  action  having 
consented  that  the  evidence  to  be  read  and  used  at  the  trial 
thereof  should  be  taken  by  affidavit,  and  affidavit  of-X.  Y.,  of 

(address  and  description),  was  on  the day  of ,  19 — ,. 

filed  in  this  action  on  behaK  of  the  plaintiff  [or  as  may  be].. 

On  the  day  of ,  19—,  the  defendant  C.  B.  [or  as 

may  be]  gave  notice  in  this  action  requiring  the  production 
of  the  said  X.  Y.  for  cross-examination  on  his  said  affidavit 
before  the  Court  at  the  trial  of  this  action. 

2.  Show  that  the  attendance  of  the  witness  or  witnesses  cannot 

(0  See  0.  XXXVII.  S;  and  headnote,  p.  314. 
(A)  See  O.  XXXVIII.  28;  and  Form  702. 
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be  obtained  in  Court  at  the  trial  (l) ;  as  thus:  The  said  X.  Y,,  for 

years  now  last  past  has  been,  and  now  is,  by  reason  of  great 

age  and  permanent  infirmity,  bedridden  and  unable  to  leave  his 

house  [or,  The  said  X.  Y.  is  resident  at ,  in  the  (Kingdom)  of 

,  out  of  the  jurisdiction  of  this  Honourable  Court,  and  refuses 


to  proceed  to  England  for  the  purpose  of  giving  evidence  at  the 
trial  of  this  action — or  as  may  &e]. 

3 .  (If  the  appointment  of  a  special  examiner  is  ashed  for,  state 
the  circumstances  rendering  such  appointment  necessary  or  proper, 
and  prove  the  fitness  of  the  person  sought  to  be  appointed;  for 
form,  see  Form  712.) 

4.  (State  means  of  Tcnowledge.) 


Formal  parts :  see  Form  31 . 

Take  notice,  that  you  are  required  to  attend  before  G.  M., 
Esquire,  one  of  the  examiners  of  this  Court  \or,  the  examiner 
specially  appointed  for  the  examination  of  witnesses  in  this 
action],  at  (State  where;  as  thus:  his  Chambers,  No.  6,  New 
Square,  Lincoln's  Inn — or,   the   Red   Lion   Inn,  Wells,   in   the 

County  of  Somerset),  on  the  day  of  ,  19 — ,  at 

o'clock  in  the  ^noon,  to  give  evidence  on  the  part  and 

behalf  of  the  above-named  plaintiff  [or,  defendant  A.  B.,  or  as 
may  6e]. 


716. 

Notice  to  be- 
served  on  a 
witness  re- 
quired to 
attend  befoio- 
an  examiner 
of  the  Court, 
or  before  a 
special 
examiner. 
[Dan.  Pr. 
550.] 


(See  Forms- 742  to  778.) 


717. 

Enforciogr 
attendtfiice  of 
a  witness 
before  an 
examiner. 
[Dan.  Pr. 
550—653. 


i^See  Forms  780,  782,  784, 786.) 


718- 

Oaths  and 
aflirmatioQS 

before  an 
cxsimineik 


(J)  This  must  be  shown:  The  M.  Moxham,  1  P.  D.  p.  107. 


D.— F. 
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719. 

Formal  parte    Iq  ^^^^  High  Court  of  Justice,  19—-    B.  No.  — . 

of  depositions  °         _^.    .  . 

•of  witnesses  Chancery  Division. 

ZZ'f.  {Name  of  Jvdge.) 

•examiner (w).  Between  A.  B.  .         .         .         •     Plaintiff, 

ITDan.  Pr.  , 

-554.]  and 

CD.  and  E.  F.  .  Defendants. 

Depositions  of  witnesses  examined  in  the  above  action  at  {State 

where), 

before  me, 

G.  ]S1.,  one  of  the  examiners  of  the  Court  [or, 

special  examiner  appointed  by  order  in  this 

action,  dated  the day  of ,  19—]- 

Sworn  the day  )  X.  Y.,  of  (residence  and  agldition),  examined 

of  ,  19 —       (  on  behalf  of  the  plaintiff  [or  as  map  be]^ 

saith  as  follows: 

I  was  not,  d;c. 

The  plaintiff  did  not,  dc. 

day  of  — 


^Q  ,  Examination  continued. 

When  I  saw,  dc. 
Cross-examined    on    behalf    of    the    defendant  E.   F.  [or  as 
may  &e]: 

I  arn  now,  dc. 
Re-examine(i  on  behalf  of  the  plaintiff:  ~    , 

The  defendant  E.  F.  was  not,  de. 
Gross-examined  on  behalf  of  the  defendant  E.  F.,  upon  new 
matter  in  the  re-examination: 

Having  now  seen,  dc. 
lie-examined  on  behalf  of  the  plaintiff: 

My  impression  still  is,  dc. 
Where  questions  are  objected  to  (n) : 
Question.^ — Was  there  any  agreement? 

(This  question  was  objected  to  on  behalf  of  the  defendant 

E.  F.     I  stated  that  in  my  opinion  the  question  was  proper 

[or  as  Trmy  &e];  and  I  refer  it  to  the  Court. 

G.  M.) 

(«»)  Eor  mode  of  procedure  before  an  examiner,  see  O.  XXXVII.  10 — ^24,  39; 
and  headnotes,  pp.  314,  315.  As  to  the  fees  payable  to  the  examiners  of  the  Ot., 
see  0.  XXXVII.  51,  App.  and  note  (a)  to  Form  710.  As  to  filing  deposi- 
tions, see  E..  S.  C,  O.  XXXVII.  16.  A  fee  of  2».  6d.  is  payable  on  filing: 
by  a  stamp  impressed  on  or  adhesive  to  the  deposition:  Ord.  as  to  S.  C.  Fees, 
1884,  Sched.  No.  29;  Ord.  as  to  Stamps,  &c.,  July,  1884.  As  to  printing  de- 
positions and  copies,  see  O.  LXVI.  3,  5,1. 

(n-)  See  O.  XXXVII.  12;  and  headnote,  p.  314. 
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Question. — Did  B.  insist  on  those  persons  being  parties  to  the 

conveyance? 

(The  witness  objected  to  answer  this  question,  on  the  ground 

that  his  knowledge  as  to  that  matter  was  acquired  as  solicitor 

for  Mr.  B.    I  stated  that  in  my  opinion  the  question  was  not 

proper  [or  as  7my  be];  and  I  refer  it  to  the  Court. 

G.  M.) 

X.  Y. 

Sworn  the day   ,  ^    „       ^  ,  „ 

» -.q j  i.  Z.,  or  (d'c;  as  above.) 

T.  Z. 

I  hereby  certify  that  the  evidence  contained  in  this 

and  the  -; preceding  sheets  of  paper  was  taken  by 

me,  and  was  afterwards  read  over  to  the  respective 
witnesses,  and  signed  by  them  in  the  presence  of  the 
parties  attending. 

G.  M. 


720. 

(Title  and  reference  to  the  record:  as  in  Porm  719.)  Formal  parts 

of  depositions 

Depositions  of  witnesses  examined  in  the  above  action  at  the  of  witnesses, 
.  .  where  the 

times  and  places  hereinafter  mentioned,  examination 

before  me,  .  fef^ '^^ 

G.  M.,  one  of  the  examiners  of  the  Court  [or,  places. 

FDan  Pr 
special  examiner  (d'c. ;  as  in  Form  719)].  js^.]' 

I.  At  the  B,ed  Lion  Hotel,  Wells,  in  the  county  of  Somerset. 

Sworn  the day    )  „   ,,       „  ,  „  .    ^i        „^-. 

„  ^„_     "^       X.  Y.,  of  (tfc. ;  as  m  Form' 719). 

II.  At  the  Crown  Hotel,  Bath,  in  the  county  of  Somerset. 

-Sworn  the day    '        „       „  ,  „  .    ^         „^„, 

.     ^^  jg_     •'    i  T.  Z..  of  (rfc;  as  in  Form  719). 

I  hereby  certify  {Sc. ;  as  in  Form  719). 


721. 
(Title  and  reference  to  the  record:  as  in  Form  719.)  Formal  parts 

•  'or  deposition 

Deposition  of  a  witness  cross-examined  in  the  above  action  at  <>*  ^  witness 
/„.    .         ,        .  oross- 

{atate  where),  examined  on 

before  me,  his  affidavit 

'  before  an 

G.  M.,  one  of  the  examiners  of  the  Court  [or,  examiner. 

special  examiner  {dc. ;  as  in  Form  719)].  ^51^ 

21  (2) 
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Sworn  the day  of  j  X.  Y.,  cross-examined  on  the  part  of  the 

,  19—.  1  plaintiff  [or  as  may  he]  on  his  affidavit, 

filed  the day  of ,  19—,  in  this 

action,  saith  as  follows: 
I  was  formerly,  &c. 
Re-examined  on  the  part  of  the  defendant  E.  'E.[or  as  may  he]. 
I  still,  consider,  dc. 

X.  Y. 
I  hereby  certify  {Sc;  as- in  Form  719). 


{Same  as  Form  698,  substituting  depositions  for  affidavits.) 


{Same  as  Form  699,  substituting  depositions  for  affidavits.) 


722 

Notice  of 
intention  to 
read  deposi- 
tions made 
before  issue 
joined  (o) . 

723. 

Notice  for 
leave  to  use 
depositions 
made  before 

issue  joined,  

though  no 
notice  given 

yg^  (B.)  ByContmission{'p). 

Notice  for  Formal  parts :  see  Form  44. 

issuer  the*°  Take   notice  that   the  plaintiff  [or  as  may   be]  intends   to 

exainination  apply,    dc,   that   he    may   be   at   liberty   to   sue   out   a   com- 

(o)  See  0.  XXXVII.  24;   and  headnote,  p.   315. 

(p)  Examination  of  witnesses  by  commission.— See  0.  XXXVII.  1,  5; 
headnote,  p.  314.  The  application  must  be  bond  fide:  Se  Boyse,  20  O.  D. 
760;  Ross  v.  Woodford,  (1894)  1  Ch.  38.  The  granting  of  a  commission 
is  a  matter  of  discretion,  and  a  party  is  not  entitled  to  it  eao  debito  jtistitUB ; 
Cooh  V.  Allcock,  21  Q.  B.  D.  178;  TAe  Augusta,  W.  N.  (1909)  239.  A  com- 
mission may  issue  to  examine  a  party,  as  well  as  a  mere  witness:  see  Nadin 
V.  Bassett,  25  C.  D.  21;  Armour  v.  Walker,  25  0.  D.  673.  The  Ct.  will  be  less 
strict  in  granting  a,  commission  to  examine  a,  defendant  than  is  the  case  with 
regard  to  a  pit.:  Moss  v.  Woodford,  (1894)  1  Ch.  38;  New  v.  Burns,  64  L.  J. 
Q.  B.  104.  The  evidence  to  be  given  must  be  directly  material  to  an  issue  in 
the  cause:  Ehrmann  v.  E.,  (1896)  2  Ch.  611.  It  must  be  shown  that  the  wit- 
nesses proposed  to  be  examined  can  give  material  evidence:  Lang  en  v.  Tate, 
24  C.  D.  522;  Armour  v.  Walker,  25  C.  D.  673.  For  a  ease  in  which  a  com- 
mission was  refused  to  examine  a  very  material  witness,  where  it  appeared 
that  he  would  not  be  subjected  to  efficient  cross-examination,  see  Se  Boyse, 
20  C.  D.  760;  see  also  Lawson  v.  Vacuum  Brake  Co.,  27  C.  D.  137.  For 
forms  of  order,  see  B.  S.  C.  App.  K.,  Nos.  36  and  37.  As  to  examinations 
by  commission,  see  Seton,  107,  108;  Chitty's  Arch.  545—554;  Chitty's  Forms, 
346—359;  and  see  the  Evidence  by  Commission  Acts,  1869  and  1885  (22 
Vic.  c.  20;  48  &  49  Vic.  o.  74).  In  Austria,  Germany,  Luxembourg,  Rou- 
mania,  Bussia  and  Sweden,  letters  of  request  (see  Form  738  et  seq.)  are  re- 
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mission  directed    to    two  commissioners,    one  to  be    named  by  oSwitnesses 
the   plaintiff   and   the   other   to    be  named   by   the  defendant,  [j)a,n.  Pr. 
for   the    examination   viva,   voce   [or,    upon   interrogatories — or,  ^"^-^ 

upon,  interrogatories  and  viva  voce],  at ,  or  elsewhere,  in 

the  (Kingdom)  of ,  of  witnesses  in  this  action  resident  in  the 

said  (Kingdom)  of ,  on  behalf  of  all  parties  to  this  action  [or, 

of  C.  D.  and  E.  F.,  as  witnesses  in  this  action  on  behalf  of  the 
plaintiff — or  as  vtay  &e].  And  that  the  depositions  to  be  taken 
under  and  by  virtue  of  the  said  comtaiission  may  be  ordered  to  be 
filed  in  the  Central  OflBce  of  the  Supreme  Court  of  Judicature. 
And  that  all  parties  may  be  at  liberty  to  use  the  same  as  evidence 
in  this  action,  saving  all  just  exceptions.  And  that  the  attendance 
in  Court  on  the  trial  qf  this  action  of  any  witnesses  who  shall  have 
been  examined  under  the  said  cominission  may  be  dispensed  with 
without  any  further  proof  of  the  absence  from'  this  country  of  such 
witnesses  than  an  affidavit  of  the  solicitor  of  the  party  desiring  to 
uso  such  evidence  as  to  his  belief  of  the  absence  of  such  witnesses. 
And  that  the  trial  of  this  action  may  be  postponed  until  after  the 
return  of  the  said  commission.  And  that  the  costs  of  this  applica- 
tion and  of  the  execution  of  the  order  to  be  made  thereupon,  and 
aU  costs  incidental  thereto,  may  be  costs  in  the  action. 

725. 

Formal  parts:  see  Form  8.  Affidavit  in 

1 .  {Prove  that  material  and  necessary  witnesses  are  resident  in  [Dan.  Pr. 

the  country  to  which  it  is  proposed  to  issue  the  coMmission ;  for  ^^^-^ 

form,  see  paragraph  1  of  Form  715.) 


726. 

{Title  and  reference  to  the  record.)  Praeipeiox 


oommiaBion 


Seal,  in  pursuance  of  order  dated  the day  of ,  19 — ,  a  (,.) 

writ  in  the  nature  of  a  mandamus  or  comlmission  to  examine  [?*?■  •^^• 

OOo.J 

witnesses,  directed  to  (Here  insert  nanies  of  Commissioners). 

Dated day  of ,  19—. 

{Name  and  address  of  solicitor  or  party  issuing 
corrkrnssion.) 


727. 
{Title  and  reference  to  the  record.)  Oommissioa 

George  the  Fifth,  by  the  Grace  of  God,  of  the  United  Kingdom  ^STisT*). 
of  Great  Britain  and  Ireland,  and  of  the  British  Dominions  beyond  [Dan.  Pr. 

658.] 
quired  for  the  examination  of  any  person,  including  a  British  subject,  in  lieu 
of  a  commission. 

(?)  See  O.  XXXVII.  1. 

(r)  See  E.  S.  C.  App.  G.,  No.  17. 

(«)  See  O.  XXXVII.  6;  App.  J.,  No.  13.    The  commission  will  be  sealed  at 
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the  Seas.  King,  Defender  of  the  Faith .  To  E .  F . ,  ot  (address  and 
description),  ani  G.  H.,  of  (address  and  description),  commis- 
sioners named  by  and  on  behalf  of  the  plaintiff;  and  to  M.  N.,  of 
(address  and  description),  and  0.  P.,  of  (address  and  description), 
commissioners  named  by  and  on  behalf  of  the  defendant,  greeting: 
Know  ye  that  we,  in  confidence  of  your  prudence  and  fidelity, 
have  appointed  you  and  by  these  presents  give  you  power  and 
authority  to  examine  on  interrogatories  and  mvd  voce  as  herein- 
after  mentioned    witnesses  on  behalf  of  the  said  plaintiff  and 

defendant  respectively,  at ,  before  you  or  any  two  of  you,  so 

that  one  commissioner  only  on  each  side  be  present  and  act  at  the 
examination. — And  we  ■command  you  as  foUows: 

1.  Both  the  said  plaintiff  and  the  said  defendant  shall  be  at 
liberty  to  examine  on  interrogatories  and  viva  voce,  on  the  subject- 
matter  thereof  or  arising  out  of  the  answers  thereto,  such  witnesses 
as  shall  be  produced  on  their  behalf,  with  liberty  to  the  other  party 
to  cross-examine  the  said  witnesses  on  cross-interrogatories  and 
viva  voce :  the  party  producing  any  witness  for  examination  being 
at  liberty  to  re-examine  him  viva  voce;  and  all  such  additional 
viva  voce  questions,  whether  on  examination,  cross-examination, 
or  re-examination,  shall  be  reduced  into  writing,  and  with  the 
answers  thereto  shall  be  returned  with  the  said  commission. 

2.  Not  less  than days  before  the  examination  of  any  wit- 
ness on  behalf  of  either  of  the  said  parties,  notice  in  writing, 
signed  by  any  one  of  you  the  commissioners  of  the  party  on  whose 
behalf  the  witness  is  to  be  examined,  and  stating  the  time  and 
place  of  the  intended  examination  and  the  names  of  the  witnesses 
to  be  examined,  shall  be  given  to  the  commissioners  of  the  othesr 
party  by  delivering  the  notice  to  them,  or  by  leaving  it  at  their 
usual  place  of  abode  or  business;  and  if  the  commissioners  or  com- 
missioner of  that  party  neglect  to  attend  pursuant  to  the  notice,! 
then  one  of  you,  the  commissioners  of  the  party,  on  whose  behalf 
the  notice  is  given,  shall  be  at  liberty  to  proceed  with  and  take  the 
examination  of  the  witness  or  witnesses  ex  parte,  and  adjourn  any 
meeting  or  meetings,  or  continue  the  same  from  day  to  day  until 
all  the  witnesses  intended  to  be  examined  by  virtue  of  the  notice 
have  been  examined,  without  giving  any  further  or  other  notice 
of  the  subsequent  meeting  or  meetings. 

the  Central  Office,  or  by  the  District  Begistrar,  upon  production  of  the  order  for 
the  writ  to  issue.  Upon  issuing  it,  a  fee  of  11.  is  payable:  by  an  impressed 
stamp.  The  commission  must  be  written  on  impressed  paper,  or  must  be  pro- 
duced at  the  Inland  Revenue  Office,  Boyal  Courts  of  Jiatioe,  to  be  stamped:  see 
Ord.  as  to  S.  0.  Fees,  1884,  Sched.  No.  16;  Ord.  as  to  Stamps,  &o.,  July,  1884, 
Sched.  As  to  the  execution  of  the  commission,  see  Chitty's  Arch.  550  et  sea  • 
Chitty's  Forms,  346—359.  '' 
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3.  In  the  event  of  any  witness  on  his  examination,  cross-exami- 
nation, or  re-examination  producing  any  book,  document,  letter, 
paper,  or  writing,  and  refusing  for  good  cause  to  be  stated  in  his 
deposition  to  part  with  the  original  thereof,  then  a  copy  thereof,  or 
extract  therefrom,  certified  by  the  commissioners  or  commissioner 
present  and  acting  to  be  a  true  and  correct  copy  or  extract,  shall 
be  annexed  to  the  witness's  deposition . 

4.  Each  witness  to  be  examined  under  this  commission  shall  be 
examined  on  oath,  afiBnnation,  or  otherwise  in  accordance  with  his 
religion  by  or  before  the  commissioners  or  commissioner  present 
at  the  examination. 

5.  If  any  one  or  more  of  the  witnesses  do  not  understand  the 
English  language  (the  interrogatories,  cross-interrogatories,  and 
mvd  voce  questions,  if  any,  being  previously  translated  into  the 
language  with  which  he  or  they  is  or  are  conversant),  then  the 
examination  shall  be  taken  in  English  through  the  medium  of  an 
interpreter  or  interpreters  to  be  nominated  by  the  commissioners 
or  commissioner  present  at  the  examination,  and  to  be  previously 
sworn  according  to  his  or  their  several  religions  by  or  before  the 
said  commissioners  or  commissioner  truly  to  interpret  the  ques- 
tions to  be  put  to  the  witness  and  his  answers  thereto. 

6.  The  depositions  to  be  taken  under  this  commission  shall  be 
subscribed  by  the  witness  or  witnesses,  and  by  the  commissioners 
or  commissioner  who  shall  have  taken  the  depositions. 

7.  The  interrogatories,  cross-interrogatories,  and  depositions, 
together  with  any  documents  referred  to  therein,  or  certified  copies 
thereof  or  extracts  therefrom,  shall  be  sent  to  the  Senior  Master  of 

the  Supreme  Court  of  Judicature  on  or  before  the day  of 

,  19 — ,  enclosed  in  a  cover  under  the  seals  or  seal  of  the  com- 
missioners or  commissioner. 

8.  Before  you  or  any  of  you  in  any  manner  act  in  the  execution 
hereof  you  shall  severally  take  the  oath  hereon  indorsed  on  the 
Holy  Evangelists  or  otherwise  in  such  other  manner  as  is  sanc- 
tioned by  the  form  of  your  several  religions  and  is  considered  by 
you  respectively  to  be  binding  on  your  respective  consciences.  In 
the  absence  of  any  other  commissioner,  a  commissioner  may  him- 
self take  the  oath  (i). 

And  we  give  you  or  any  one  of  you  authority  to  administer  such 
oath  to  the  other  or  others  of  you. 

Witness  (de. :  Conclude  as  in  Form  175)  {u). 


(0  See  WiUon  v.  Se  Coulon,  22  0.  D.  841. 
Q/)  As  to  date  and  teste,  see  O.  II.  8. 
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Indorsement 
•on  com- 
missibn. 
fDan.  Pr. 

^58.] 

729, 

■Oath  to  be 
administered 
to  witness  (x) . 
fDan.  Pr. 

558.] 

730. 

Oath  to  be 
taken  by  com- 
missioner {x). 
[Dan.  Pr. 
558.] 


731. 

Oath  to  be 
taken  by 
interpreter 
(x). 

fDan.  Pr. 
560.] 


{Same  as  Form  5  or  6.) 


I  swear  by  Almighty  God  that  I  will  true  answer  make  to  all 
such  questions  as  shall  be  asked  me,  without  favour  or  affection  to 
cither  party,  and  therein  I  will  speak  the  truth,  the  whole  truth, 
and  nothing  but  the  truth. 


732. 

■Oath  to  be 
taken  by 
•clerk  (x). 
[Dan.  Pr. 
-658.] 


I  swear  by  Almighty  God  that  I  will,  according  to  the  best  of 
my  skill  and  knowledge,  truly  and  faithfully,  and  without  par- 
tiality to  any  or  either  of  the  parties  in  this  cause,  take  the 
examinations  and  depositions  of  all  and  every  witness  and  witnesses 
produced  and  examined  by  virtue  of  the  commission  within 
written. 

I  swear  by  Almighty  God  that  I  will  truly  and  faithfully,  and 
without  partiality  to  any  or  either  of  the  parties  in  this  cause, 
and  to  tiho  best  of  my  ability,  interpret  and  translate  the  oath  or 
oaths,  affirmation  or  affirmations  which  shall  be  administered  to, 
and  aU  and  every  the  questions  which  shall  be  exhibited  or  put  to, 
all  and  every  witness  and  'witnesses  produced  before  and  examined 
by  the  oomtaissioners  named  in  the  commission  within  written, 
as  far  forth  as  I  am  directed  and  employed  by  the  said  commis- 
sioners to  interpret  and  translate  the  same  out  of  the  English  into 
the  language  of  such  witness  or  witnesses,  and  also  in  like  manner 
to  interpret  and  translate  the  respective  depositions  taken  and 
made  to  such  questions  out  of  the  language  of  such  witness  or 
witnesses  into  the  English  language. 


I  swear  by  Almighty  God  that  I  will  truly,  faithfully,  and 
without  partiality  to  any  or  either  of  the  parties  in  this  cause, 
take,  write  down,  transcribe,  and  engross  all  and  every  the  ques- 
tions which  shall  be  exhibited  or  put  to  all  and  every  witness  and 
witnesses,  and  also  the  depositions  of  all  and  every  such  witness 
and  witnesses  produced  before  and  examined  by  the  said  commis- 
sioners named  in  the  commission  within  written,  as  far  forth  as 
I  ani  directed  and  employed  by  the  oomtaissioners  to  take,  write 
■down,  transcribe,  or  engross  the  said  questions  and  depositions. 

(a:)  See  R.  S.  C.  App.  J.,  No.  13.  If  there  is  only  one  commissioner,  he 
may  be  authorised  to  administer  the  oath  to  himself:  Wilson  v.  JDe  Coulon 
32  C.  D.  841.  ' 
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733. 

The  Senior  Master  of  the  Supreme  Court  of  Judicature,  Royal  Directiouof 

Courts  of  Justice,  London.  j^^^^-ft, 

when  returned 
by  the  com- 
missioners {y). 

734 

{Title  and  reference  to  the  record.)  Interroga- 

Interrogatories  [or,  Cross-interrogatories]  to  be  exhibited  on  the  ^"^inatioiT 
part  of  the  above-named  plaintiff  [or  as  may  6e]  to  witnesses  to  be  of  witnesses 
produced,  sworn,  and  examined  on  the  part  of  the  above-named  mission  («). 

plaintiff  [or  as  "may   fee]  before and  ,   commissioners  [!'«■"•  ^''■ 

appointed  to  take  such  examination,  by  the  commission  issued  in 

this  action  dated  the day  of ,  19 — . 

1.  Do  you  know  the  parties,  plaintiff  and  defendant,  above 
named,  or  either  and  which  of  them',  and  how  long'  have  you 
known  them  respectively,  or  such  one  of  them  as  you  do  know? 

(Here  should  follow  distinct  interrogatories,  according  to 
the  subject-matter,  or  the  witnesses  to  he  examined.  Each 
interrogatory  should  conclude  thus:  Declare  the  truth  of 
the  several  matters  in  this  interrogatory  inquired  after, 
according  to  the  best  of  your  knowledge,  remembrance  and 
beHef.) 

Last  interrogatory. — Do  you  know,  or  can  you  set  forth,  any 
other  matter  or  thing  which  may  be  of  benefit  or  advantage  to  the 
plaintiff  [or  as  'may.  fee]  in  this  action,  or  which  may  be  material 
to  the  subject  of  this  your  examination  or  to  the  matters  in  ques- 
tion in  this  action?  If  yea,  set  forth  the  same,  and  all  the  circum- 
stances and  particulars  thereof,  fully  and  at  large,  according  to  the 
best  of  your  knowledge,  remembrance,  and  belief,  as  if  you  had 
been  thereto  particularly  interrogated,  together  with  your  reasons 
at  large. 


2. 
3. 
4. 


735. 
{Title  and  reference  to  the  record.)  Notice  of  time 

Take  notice  that  I  shall  attend  at  {State  where)  on day,  taking  ekami- 

the day  of ,  19—  at of  the  clock  in  the ^noon,  "*'*°°  '^^  "{ 

•'  '  _  '  .        .  ,  "  names,  &o.  of 

for  the  purpoee  of  taking  the  examination  of  the  witnesses  whose  witnesses. 
names,  addresses,  and  descriptions  are  stated  in  the  schedule  ^gg^n'  ^' 
hereto,  on  the  part  of  the  plaintiff  [or  as  ifrtay  fee],  by  virtue  of  the 

commission  issued  in  this  action,  and  dated  the day  of , 

19—. 

(y)  See  B.  S.  0.  App.  J.,  No.  13.    Letters  so  addressed  are  post  free  from 
any  part  of  the  United  Kingdom. 

(z)  See  Form  727.     See  also  Chitty's  Forms,  354,  35S. 
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The  Schedule. 


Name. 


Address. 


Description. 


Dated  this day  of ,  19—. 

Yours,  &c. 
X.  Y., 
PlaintiflP's  [or,  Defendant's]  commissioner. 
ToMr.  T.  Z., 

Defendant's  [or,  Plaintiff's]  com'missioner. 


736. 

Betam  of 
commissioners 


,„„„„,„       '^^^  execution  of  this  commission  appears  in  the  schedules; 

to  be  indorsed  hereto  annexed . 

up  commission  ^     tt     , 

(a).  G.  H. 

FDan  Pr  T    TT    t  l^ommissioners. 

561.]'       ■  J.  K.    ' 


737. 

Certificate  of  (Title  and  reference  to  the  record.) 

commis-  _  _  ' 

sioners.  To  His  Majesty's  High  Court  of  Justice  in  England. 

We,  whose  names  and  seals  are  hereunto  subscribed,  being  (twO' 
of)  the  commissioners  named  in  the  commission  hereunto  annexed,, 
do  humbly  certify  as  follows : 

1 .  We  did,  on  the day  of  ,  19—,  at  ,  in  the 

(Kingdom)  of (He/'e  give  a  clear  and  accurate  statement,. 

following  the  language  of  the  writ,  of  the  course  of  proceeding' 
actually  pursued.  The  names  and  addresses  of  the  witnesses 
examined  should  he  set  out,  and  their  examination  should  be  re- 
ferred to  as  annexed  to  the  return) . 

In  testimony  whereof  we  have  hereunto  set  our  hands  and  seals- 
this day  of ,  19—. 


J   K   Cl  s  "1  i  ^o'^^issioners. 


(a)  This  return  muflt  be  indorsed  on  the  oommission  and  signed  by  the  acting 
commissioners.  The  several  dooumenfa  should  be  annexed  to  the  commission, 
m  the  foUowing  order:  (1)  The  commission;  (2)  The  certificate;  (3)  The  de- 
positions; and  should  be  closed  up  and  sealed  by  the  acting  commissioners,  an^E 
transmitted  by  them  to  the  Senior  Master  of  the  Supreme  Court  of  Judicature 
Eoyal  Courts  of  Justice:  see  Form  727;  and  Chitty's  Forms,  337.  ' 
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738. 
(C.)  Examinatieti  hij  Letters  of  Request.  Notice  for 

Formal  parts:  see  Form  44.  request  to 

Take   notice  that   the   plaintiff  \or   as   may    be]   intends   to  e:™™™^ 

"^  ■-  1  witnesses  to 

apply,    dc,    that    a    letter    of    request    do    issue    directed    to  issue  (4). 

the  proper  tribunal  for  the  examination  of  the  following!  ^g^n"  ""■ 
witnesses,  that  is  to  say,  E.  F.,  of  (address  and  descrip- 
tion), G.  H.,  of  (address  and  description),  and  I.  J.,  of 
{address  and  description) ;  and  that  the  depositions  taken  pursuant 
thereto,  when  received,  may  be  filed  at  the  Central  Office,  and  be 
given  in  evidence  on  the  trial  of  this  action,  saving  all  just 
exceptions. 

•  739. 

(Title  and  reference  to  the  record.)  Undertaking 

^  ■  '  to  be  respon- 

I  [or.  We]  hereby  undertake  to  be  answerable  for  all  expenses  siblefor 

incurred  by  H.  M.  Secretary  of  State  for  [Foreign  Affairs— or,  e^pe'^^^^W- 

the  Colonies — or,  India — as  the  case  may  be],  in  respect  of  the 

execution  of  the  letter  of  request  issued  herein  on  the day  of 

,  19 — ,  and  on  receiving  due  notification  of  the  amount  of  such 

expenses,  I  [or,  we]  undertake  to  pay  the  same  to  the  Senior 

Master. 

A.  B., 

Solicitor  for  the  Plaintiff 

{or  as  may  be]. 

(b)  See  O.  XXXVII.  6a;  headnote,  p.  314.  For  form  of  order,  see 
K.  S.  C.  App.  E.,  No.  37a.  Letters  of  request  now  provide  the  only  medium 
for  obtaining  the  evidenoe  of  a  witness  residing  in  Austria,  Germany,  Luxem- 
bourg, Bonmania,  Russia  or  Sweden,  and  are  now  generally  adopted  for  all 
foreign  countries,  and  aro  frequently  issued  to  Colonial  and  Indian  Courts, 
though  it  is  the  practice  to  issue  writs  of  commission  in  the  U.  S.  A.  They 
ought  not  to  be  issued  merely  to  obtain  inspection  of  documents:  Cape 
Copper  Co.  v.  Comptoir  d'Esoompte  de  ParU,  38  W.  R.  763.  They  ought  only 
to  be  issued  where  the  evidence  to  be  obtained  under  them  would  be  material 
to  the  issue:  Ehrmann  v.  E.,  (1896)  "2  Ch.  611.  The  letter  of  request  is  pre- 
pared by  the  solicitor,  who  takes  it  with  the  order  and  undertaking  (Form 
739,  infra)  to  the  Writ  Department,  together  with  the  questions  to  be  asked 
the  witness  or  witnesses,  and  a  translation  of  the  letter  of  request  and  ques- 
tions into  the  language  of  the  country  into  which  the  letter  of  request  is  to 
be  sent.  After  signature  by  the  President  of  the  Division  the  letter  is  trans- 
mitted to  His  Majesty's  Secretary  of  State  for  Foreign  Affairs,  or  for  the 
Colonies.    A  fee  of  11.  is  payable  by  impressed  stamps. 

(e)  Before'  any  letter  of  request  is  sealed  in  the  Writ  Department,  the 
solicitor  applying  for  such  letter  of  request  mufit  file  a.  written  undertaking 
in  the  form  given  in  ^he  text.  On  issuing  a  letter  of  request  the  solicitor  must 
provide  a  list  of  all  questions  to  be  put  to  the  witness  or  witnesses,  and  also 
a  translation  thereof  in  the  language  of  the  country  to  which  the  letter  of 
request  is  directed.  Such  questions  or  interrogatories  are  transmitted  to  the 
Foreign  Office  with  the  letter  of  request.  This  regulation  does  not  apply  to 
a  letter  of  request  addressed  to  the  Ct.  of  a  British  Colony:  P.  M.  R.  (13a). 
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740. 

Letter  of 
request  to 
examine 
witnesses  (d). 


To  the  President  and  Judges  of,  dc,  dc.  [or  as  the  case  may  be]. 

Whereas  an  action  is  now  pending  in  the  Chancery  Division  of 
the  High  Court  of  Justice  in  England,  in  'which  A.  B.  is  plaintiff 
and  0.  D.  is  defendant.  And  in  the  said  action  the  plaintiff 
claims  (Set  out  the  claim  as  indorsed  upon  the  tvrit  of  summons) . 

And  whereas  it  has  been  repreeented  to  the  said  Court  that  it  is 
necessarj  for  the  purposes  of  justice  and  for  the  due  determination 
of  the  matters  in  dispute  "between  the  parties,  that  the  following 
persons  should  be  examined  as  witnesses  upon  oath  touching  such 
matters,  that  is  to  say:  E.  F.,  of  (address  and  description);  G.  H., 
of  (address  and  description),  and  I.  J.,  of  (address  and  descrip- 


And  it  appearing  that  such  witnesses  are  resident  within  the 
jurisdiction  of  your  honourable  Court. 

Now  I ,  as  the  President  of  the  said  Chanciery  Division  of 

the  High  Court  of  Justice,  have  the  honour  to  request,  and  do 
hereby  request,  that  for  the  reasons  aforesaid  and  for  the  assistance 
of  the  High  Court  of  Justice,  you  ais  the  President  and  Judges  of 
the  said  (Describe  the  Court  in  which  the  witnesses  are  to  be 
examined),  or  some  one  or  more  of  j-ou,  will  be  pleased  to  summon 
the  said  witnesses  (and  such  other  witnesses  as- the  agents  of  the 
said  plaintiff  and  defendant  shall  humbly  request  you  in  writing  so 
to  summon)  to  attend  at  such  time  and  place  as  you  shall  appoint 
before  some  one  or  more  of  you,  or  such  other  person  as  according 
to  the  procedure  of  your  Court  is  competent  to  take  the  examina- 
tion of  witnesses,  and  that  you  will  cause  sucji  witnesses  to  be 
examined  upon  the  interrogatories  which  accompany  this  letter  of 
request  (or  viva  voce)  touching  the  said  matters  in  question  in  the 
presence  of  the  agents  of  the  plaintiff  and  defendant,  or  such  of 
them  as  shall,  on  due  notice  given,  attend  such  examination. 

And  I  further  have  the  honour  to  request  that  you  will  be 
pleased  to  cause  the  answers  of  the  said  witnesses  to  be  reduced 
into  writing,  and  all  books,  letters,  papers,  and  documents  pro- 
duced upon  such  examination  to  be  duly  marked  for  identification, 
and  that  you  will  be  further  pleased  to  authenticate  such  examina- 
tion by  the  seal  of  your  tribunal,  or  in  such  other  ,way  as  in 
accordance  with  your  procedure,  and  to  return  the  same,  together 
with  such  request  in  Writing,  if  any,  for  the  examination  of  other 
witnesses,  through  His  Majesty's  Secretary  of  State  for  [Foreign 
Affairs— or,  India— or,  the  Colonies]  for  transmission  to  the  said 
High  Court  of  Justice  in  England. 


dd)  See  0.  XXXVII.  6a;  App.  K.,  No.  37b. 
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(2.)  Translating  Depositions  taken  by  an  Examiner  or 

Corntmissioners.  m^-^ 

To  the  Deponent:  Is  that  your  name' and  handwriting?  Verifloationof 

I  swear  by  Almighty  God  that  I  well  understand  the  French  ofthedeposi- 

language  [or  other  langtiage  in  which  the  difipositions  are  urritten];  ^""y^^*" 

and  that  the  above  written  is  a  true  translation  into  the  English  [Dan.  Pr. 

language  of  the  depositions  in  the  French  \_or  as  may  be]  language       "-' 

thereunto  annexed. 


C.  D. 


{ 


C.  D.,  of  (residence  and  description;  as :  No.  90,  Corn- 
hill,  in  the  City  of  London,  Notary  Public),  was  sworn  at 
{State  tvhere,  and  when,  as  in  Form  8),  that  the  above- 
written  is  a  true  translation  into  the  English  language 
of  the  depositioriiS  in  the  French  [or  as  may  be]  lan- 
guage thereunto  annexed,  and  affixed  together  at  the 
top  thereof,  under  the  (notarial)  seal  of  the  said  CD., 
with  his  name  thereto  subscribed, 
before  me, 

E.  F.  {dc:  see  Form  11). 


(3.)  Compelling  the  Attendance  of  Witnesses  {e). 
The  Subpoena. 

Summary  of  Materwl  Provisions  of  R.  S.  C.  1883. 

Form  of  prceoipe. — A.  preecipe,  in  the  prescribed  form  (App.       Okder. 
G.,  No.  21),  containing  the  name  or  firm,  #c.  of  the  solicitor  in- 


tending to  sue  out  the  same,  must  be  filed  at  the  Central  Office...  XXXVII.  26. 

Form  of  writ  of  subpoena. — A  writ  of  subpcena  must  be  in  the 
prescribed  form.     (App.  J.,  Nos.  1 — 7)  „         27. 

Number  of  names  in  a  subpcerui. — Every  subpcena,  other  than  a 
subpcena  duces  tecum,  shall  contain  three  names  where  necessary 
or  required,  but  may  lOontain  more ;  a  subpoena  duces  tecum  cannot 
contain  more  than  three  names,  and  the  party  suing  out  the  same 
may  sue  out  a  subpcena  for  each  person,  if  necessary  or  desirable  „  29,  30. 

(e)  Compelling  the  attendance  of  witnesses. — Where  witness  is  within  the 
jurisdiction. — ^Attendance  to  be  examined,  whether  in  Ct.,  or  before  an  exa- 
miner or  commissioner,  is  compelled  by  subpoena  ad  testificandum :  0.  XXXVII. 
20. 

Where  witness  is  out  of  the  ju/isdiotion. — Attendance  may  be  compelled  by 
a,  writ  of  subpoena  ad  testificandum  issued  under  the  Attendance  of  Witnesses 
Act,  1854  (17  &  18  Vic.  c.  34),  as  amended  by  J.  A.  1884,  s.  16,  where  the 
witness  is  resident  in  Scotland  or  Ireland.  Where  the  witness  is  resident  in 
any  of  His  Majesty's  foreign  dominions,  the  Ct.  haying  jurisdiction  in  the 
place  where  he  is,  may  compel  his  attendance  either  before  such  Ct.,  or  before 
an  examiner  or  commissioner:  The  East  India  Company  Act,  1,772  (13  Geo. 
III.  0.  63),  s.  44;  The  Evidence  on  Commission  Act,  1831  (1  Wm.  IV,  c.  22), 
s.  2;  The  Evidence  by  Commission  Acts,  1859  and  1885  (22  Vic.  c.  20;  4^  .^.49 
Vic.  0.  74):  see  Chitty's  Arch.  545—559. 
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742. 
Fiseoipe 
for  subpoena 
ad  testi- 
ficandum (/). 
FDan.  Pr. 
551.J 


Correction  of  errors. — Between  suing  out  and  service  of  a  sub-       Order. 

•poena,  errors  therein  in  the  nanjcsof  pa.rties  or  witnesses  may  be 

oorrected,  and  the  writ  resealed,  upon  leaving  a  corrected  praecipe 
marked  "altered  and  resealed,"  and' signed  with  the  name  and 
address  of  the  solicitor  XXXVII.  31. 

Service. — Is  effected  by  delivering  a  copy,  and  at  same  time 
producing  the  original  writ  „         32. 

Affidavits  of  senrioe  of  a  subpoena  must  state  when,  where,  and 
how,  and  by  whom,' service  was  effected „         33. 

A  subpoena  must  be  served  within  twelve  weehs  from  the  teste 
of  the  writ .....i.  „         34. 

Any  subpoena  other  than  a  subpoena  issued  from  the  Crow.n 
Office  or  in  an  action  to  be  tried  at  Assizes,  shall  remain  in  force 
from  the  date  of  issue  until  the  trial  of  the  action  or  matter  in 
which  it  is  issued  „       StA. 

Enforcing  attendance  before  en  Piran^hirr.  %c. — This  may  be 
effected  by  subpoena  „         20. 

Subpoena  for  attendance  of  a  witness  in  chambers. — Such  sub- 
poena will  issue  upon  a  note  fronl'  the  Judjre  .•..'.'...  „         28. 

19—.  .^.  No.  — . 
In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge.) 

Between  A.  B.  and  CD..  .     Plaintiffs 

and 
E.  F.,  G.  H.,  and  J.  K.         .     Defendants. 

Seal  writ  of  subpoemi  for witnesses  on  behalf  of  the  plaintiff 

[or,  defendant],  directed  to  {Insert  name  or  names  of  witness  or 

witnesses) ;  returnable  the -. 

Dated  the day  of ,  19 — . 

{Nawt-e,  dc.  of  solicitor  or  forty  issuing 
the  mbpoerid.)  ' 


743. 

Subpoena  ad 
testificandum 
before  an 

referee  {^).       of  Great  Britain  and  Ireland,  and  of  the  British  Dominions  beyond 
5?o^]'  ■^^        the  Seas,  King,  Defender  of  the  Faith,  ;To  {Insert  the  names  of 


{Title  and  reference  to  the  record.) 
George  the  Fifth,  by  the  grace  of  God,  of  the  United  Kingdom 


(/)  See  O.  XXXVII.  26;  App.  C:.,  Xo.  21 ;  and  headnote  preceding  page.  The 
prtscipe  must  be  filed  in  the  Writ  Department  of  the  Central  Office:  P.  M.  R. 
(15).  A  subpoena  ad  testificondum  may  be  issued  at  any  stage  of  an  action 
without  leave:  Raymond  v.  Tapson,  22  C.  D.  430;  but  service  of  a  subpoena  at 
a  time  when  the  action  cannot  possibly  be  tried  during  the  current  sittings  is 
an  abuse  of  the  process  of  the  Ct.,  and  may  be  set  aside:  London  §  Globe 
Finance  Corp.  v.  Kaufman,  69  L.  J.  Ch.  196. 

{g)  See  O.  XXXVII.  27;  App.  J.,  No.  1;  and  headnote  preceding  page.  On 
issuing  the  writ  a  fee  of  5s.  (if  not  more  than  three  witnesses  in  the  wjit)  is 
payable:  by  a  stamp  impressed  on  the  pr<eoipe:  Ord.  as  to  S.  C.  Fees  1884 
Sched.  No.  5;  Ord.  as  to  Stamps,  ic,  July,  1884,  Sohed.    A' Uke  fee  of  5s.  is 
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the  witnesses  {h)),  greeting:  We  command  you  to  attend  before 
{State  whom,  as  thus:  G.  M.  Esquire,  one  of  the  examiners  of 
^witnesses  in  our  High  Court  of  Justice;  or, 

E.  F.,  Esquire,  the  examiner  specially  appointed  for  the 

examination  of  witnesses  in  the  above  action;  or, 

Gr.  H.,  Esquire,  one  of  the  official  referees  of  our  High  Court 

of  Justice;  or, 

J.  K.,  Esquire,  a  referee  specially  appointed  in  the  above 

action); 
at  {State  where,  as  thus:  his  Chambers,  situate  at  No.  10,  Old 
Square,  Lincoln's  Inn,  in  the  County  of  Middlesex; 

or,  at  the  Ked  Lion  Hotel,  Devizes,  in  the  County  of  Wilts) ; 

on day,  the day  of ,  19 — ,  at  the  hour  of in 

the  ^noon,  and  so  from  day  to  day  until  the  above  cause  is 

tried, 

or,  if  the  subpoena  requires  the  attendance  of  the  mtnesses 

before  an  examiner,  or  referee,  until  your  evidence  shall  have 

been  taken, 
to  give  evidence  on  behalf  of  the  plaintiff  [or,  defendant]. 

Witness,  Richard  Burden,  Viscount  Haldane  of  Cloan,  Lord 

High  Chancellor  of  Great  Britain,  the day  of ,  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and -. 


744. 
{Title  and  reference  to  the  record.)  Subpoenaad 

George  the  Fifth  {&c. :  as  in  Form  743),  To  {Insert  the  names  at  sittings 
of  the  witness  or  witnesses),  greeting:  We  command  you  to  attend  cLS;^^) 
at  the  Eoyal  Courts  of  Justice,  Strand,  London,  at  the  sittings  of  [Dan.  Pr. 
the  Chancery  Division  of  our  High  Court  of  Justice,  to  be  holden        -' 

on day  the  — — •  day  of ,  19 — ,  at  the  hour  of in  tha 

noon,  and  so  from  day  to  day  until  the  above  cause  is  tried,  to 

give  evidence  on  behalf  of  the  plaintiffs  \_or  as  may  be]. 

Witness  {dc. :  as  in  Form  743)  {i). 


payable  for  every  additional  three  witnesses,  or  any  less  number  beyond  the 
first  three:  P.  M.  B.  (14).  The  subpwna  must  be  marked  legibly  in  the  margin 
near  the  seal,  with  the  number  of  witnesses  for  which  it  is  issued,  e.g.,  "For 
three  witnesses  only":  Ibid. 

.  (A)  As  to    the   number   of    witnesses,  see  O.  XXXVII.   29;  and  headnote, 
p.  333. 

(«)  SeeO.  XXXVII.  27;  App.  J., No. 6;  and  preceding  notes  {g)  and  Qi).  Siih- 
pasnas  remain  in  force  until  the  action  is  tried.  The  date  of  return  in  the 
writ  and  priscipe  may,  before  service,  be  amended  without  the  direction  of  a 
Master,  and  without  fee:  P.  M.  E.  (14). 
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745. 
Subpoena  ad 
teBtificandum 
at  assizes  (k). 
[Dan.  Pr. 
550.] 


(Title  and  reference  to  the  record.) 
George  the  Fifth  (dc. :  as  in  Form  743),  To  (Insert  the  names 
of  the  witness  or  vtitnesses),  greeting:  We  command  you  to  attend 
before  our  Justices  assigned  to  take  the  assizes  in  and  for  the 

county  of to  be  holden  at on day  the day  of 

— -,  19 — ,  at  the  hour  of in  the  : ^noon,  and  so  from  day 

to  day  during  the  said  assizes,  until  the  above  cause  is  tried,  to 
give  evidence  on  behalf  of  the  plaintiff  [or  as  may  he\. 
Witness  (<fc.  .•  as  in  Form  743). 


746. 

Indorsement 
on  gubpcena. 
[Dan.  Pr. 
651.] 

747. 

Notice  to 
witness  of 
time  when 
attendance 
required. 
[Dan.  Pr. 
561.] 


(Same  as  Form  5  or  6.) 


(Short  title  and  reference  to  the  record.) 
Tate  notice  that  your  attendance    under    the    accompanying 

ooena  [or,  under  the  subpoena  served  on  you  on  the day 

of  ,  19—]  in  this  action  is  required  at  the   place   therein 

mentioned  [pr,  at  the  Court  of  the  Honourable  Mr.  Justice , 

Royal  Courts  of  Justice,  Strand — or  as  may  6e]  on day,  the 

day  of  ,  19 — ,  at  of  the  clock  in  the  ^noon 

[//  so :  and  so  from  day  to  day  until  this  action  is  tried — or,  until 
your  evidence  in  this  action  shall  have  been  taken — or  as  may  be}. 
Dated  (dc. :  Conclvde  as  in  Form  31). 


748. 

Notice  for 
order  for 
subpoena  ad 
testificandum 
to  issue  to 
compel 
attendance  in 
England  of 
witness  in 
Scotland  or 
Ireland  {]). 


Formal  parts :  see  Form  44. 

Take  notice  that  the  plaintiffs  [or,  the  defendant]  intends  to 
apply,  dc,  that  a  writ  of  subpoena  ad  testificandum  may  be  ordered 
to  issue  commanding  X.  Y.,  of  (address),  in  that  part  of  the  United 
Kingdom  called  Scotland  [or,  Ireland],  to  attend  the  trial  of  this 
action  wherever  he  shall  be  within  the  United  Kingdom,  as  a 
witness  on  the  part  of  the  plaintiffs  [or,  of  the  defendant ]. 


(A)  See  0.  XXXVII.  27;  App.  J.,  No.  4;  and  notes  ig)  and  (h),  p.  334. 

(0  By  the  Attendance  of  Witnesses  Act,  1854  (17  &  18  Vio.  o.  34,  amended 
by  J.  A.,  1884,  s.  16),  the  Ct.  may  order  a  writ  of  subpoena  ad  test,  to  issuei 
in  special  form,  commanding  a  witness,  not  within  the  jurisdiction  of  the  Ct., 
to  attend  the  trial  of  the  action  wherever  he  shall  be  within  the  United  King- 
dom, and  the  service  of  such  writ  in  any  part  of  the  United  Kingdom  is  made 
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749. 

Formal  parts:  see  Form  8.  Afadavitin, 

1.  (Show  the  nature  and  state  of  the  action;  as  thus:   This  ^^^^^  ^""i" 
is  an  action  for ,  and  issue  was  joined  on  the day  of  -^— , 

19 — ,  and  notice  pf  trial  of  this  action  [or,  of  the  questions  or 

issues  of  fact  in  this  ^.otion]  has  been  given  for  the day  of , 

19-.) 

2.  X.  Y.,  who  is  at  present  residing-  at ,  in  that  part  of  the 

United  Kingdom  called  Scotland  [or,  Ireland],  is  a  material  and 
necessary  witness  for  the  plaintiffs  [or,  for  the  defendant  C.  D.]  on 
the  trial  of  this  action  [or,  has  made  an  affidavit  in  this  action  on 
behalf  of  the  plaintiffs — or,  of  the  defendant  CD.,  and  notice  has 
been  given  requiring  the  production  of  the  said  X.  Y.  for  cross- 
examination  upon  the  said  affidavit  before  the  Court  at  the  trial  of 
this  action].  i 

3 .  (Set  out  facts  showmg  necessity  for  the  mtness'  attendance, 
and  that  he  is  acquainted  with  material 'facts  or  in  possession 
of  material  documents.)  j 

.4.  The  personal  attendance  of  the  said  X.  Y.  on  the  trial  of  this 
action  is  required  bona,  fide  and  only  for  the  purposes  of  this 
action  as  a  witness  on  the  behalf  of  the  plaintiffs  [or,  of  the  defen- 
dant C.  D  J,  and  for  no  other  purpose. 


750. 

(Same  as  Forin  742,  hut  the  date  of  the  order  directing  the  writ  Prtedpe  for 

.      .  J  7      -  J    7  \  '     subpoena  im 

to  ^ssue  must  be  inserted.)  like  case. 


751. 

Formal  parts:  as  in  Form  743.  Thesnbicena. 

(dc. :  as  in  Form  743). 
To  X.  Y.,  greeting. 
We  command  you  to  attend,  wherever  you  shall  be  within  the 

as  valid  and  efEectiial  as  if  it  had  been  served  within  the  jurisdiction  of  the 
Ct.  The  writ  may  not  issue  without  a  special  order,  and  must  have  a  notice 
at  the  foot  thereof  that  it  was  issued  by  special  order:  17  &  18  Vic,  o.  34, 
B.  2.  Disobedience  to  the  writ  may  be  certified  to  the  Ct.  having  jurisdiction. 
in  the  place  where  the  witness  is,  and  may  be  punished  by  such  Ct.,:  .«.  3. 
As  to  tender  of  conduct  money,  see  s.  4.  The  application  is  ex  parte;  Chitty's 
Forms,  371.  For  form  of  order,  see  Seton,  100,  No.  1.  Where  an  order. has 
been  made  referring  an  action  and  all  matters  in  difference  between  the,  par,tj.es 
to  a  referee,  such  reference  is  not  a  "trial"  within  17  &  18  Vie.  o.  3i:.,JIalt 
V.  Brand,  12  Q.  B.  D.  39.  . 

(m)  For  this  form,  see  Chitty's  Forms,  373,  374.  >     \ 

D.— F.  .  22 
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United  Kingdom,  before  {Proceed  as  in  Form  743,  744,  or  745, 
to  end,  and  at  the  foot  of  the  writ  add  the  following  notice). 
Notice.— Take  notice  that  this  writ  was  ordered  to  be  issued  by 

an  order  of  His  Majesty's  High  Court  of  Justice,  dated day 

of ,  19—,  pursuant  to  the  statute  17  &  18  Vict.  c.  34(«,). 


752. 

Indorsement 
on  subpoena. 


(Same  as  Form  5  or  6.) 


753. 

Uotioe  to 
■witness  of 
iime  for 
attendance. 

754. 

^Notice  for 
habeas  corpus 
sA  testifi- 
«andaia  to 
«ompel 
attendance  of 
a,  witness  in 
«ustodT(6). 
£Dan.  Pr. 
553.] 


(Same  as  Form  747.) 


Formal  parts :  see  Form  44. 

Take  notice  that  the  plaintiff  [or,  the  defendant  E.  F. — or  as 
may  6e]  intends  to  apply,  dc,  that  a  habeas  may  issue  directed 
to  the  Governor  of  the  HoUoway  Prison  [or  as  may  be\,  to  bring 
X.  Y.- before  {State  whom;  as  in.  Form  743,  744,  or  745),  to  be 
examined  as  a  witness  for  the  plaintiff  [or  as  may  fee]  at  the  trial  of 
this  action  [or,  at  the  trial  of  the  questions  or  issues  of  fact -in  this 
action — or,  to  be  examined^or,  cross-examined — in  this  action], 
so  long  as  his  attendance  as  a  witness  shall  be  required. 

Or,  to  be  cross-examined  on  his  affidavit,  filed  in  this  action 

on  the  day  of  ,  19 — :   notice  having  been  given 

requiring  his  production  for  that  purpose. 


(«)  See  Attendance  of  Witnesses  Act,  1854  (17  &  18  Vic.  c.  34),  a.  2;  note  (Z) 
to  Form  748. 

(o)  See  the  Habeas  Corpus  Act,  1804  (44  Geo.  III.  c.  102);  and  0.  XXXVI. 
35.  Tlie  writ  is  only  used  where  a  prisoner  is  in  custody  on  civil  process.  In 
Jenka  v.  Ditton,  76  L.  T.  591,  Stirling,  J.,  refused  to  make  an  order  for  a 
habeas  corpus  to  issue,  but  directed  the  order  to  go  for  the  Governor  of  the 
prison  to  produce  the  prisoner  in  Ct.  at  the  trial,  following  the  order  in  Seton, 
101,  No.  8.  As  to  the  right  of  the  prisoner  himself  to  apply  for  the  writ,  sea 
Ex  p.  Cobbett,  3  H.  &  N.  165;  and  Weldon  v.  Neal,  15  Q.  B.  D.  471.  Where 
a  witness  is  in  criminal  custody  an  order  may  be  obtained,  on  affidavit  stating 
+he  grounds  for  requiring  his  production,  and  the  place  where  his  attendance 
is  required,  from  the  Home  Office  that  the  prisoner  be  brought  up  for  examina- 
tion: Prisons  Act,  1898  (61  &  62  Vic.  c.  41),  ».  11.  See  also  the  Criminal 
Procedure  Act,  1853  (16  &  17  Vic.  o.  30),  s.  9,  as  to  bringing  up  by  warrant 
or  order  a  prisoner  confined  under  criminal  process;  and  J.  A.  1873  s.  76.  In 
the  C.  D.  the  application  for  such  an  order  ia  made  ex  parte  to  the  Master 
of  the  Chambers  of  the  Judge  to  whom  the  action  in  which  the  prisoner  ia 
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755. 
Formal  parts:  see  Form  8.  ■  Affidavit  in 

1 .  (Show  the  state  of  the  action ;  see  paragraph  1  of  Form  749 .)  mmrplf '' 

2.  X.  Y.,  now  a  prisoner  in  custody  in  the  gaol  of [as  the  663.] 

case  may  6e],  under  sentence  [or,  under  commitment  for  trial 

at ]  for  (reason  for  imprisonMent),  is  a  material  and  necessary 

witness  for  the  plaintiff  [or  as  may  6e]  \jOr,  has  made  an  affidavit 
in  this  action  on  behalf  of  the  plaintiff]  [or  as  may  be],  and  notice 
has  been  given  requiring  the  production  of  the  said  X.  Y.  for 
cross-examination  upon  the  said  affidavit  before  the  Court  at  the 
trial  of  this  action  [or  as  may  6e]  {State  how  his  evidence  ivill  he 
material). 

3 .  I  am  advised  and  verily  believe  that cannot  safely  pro- 
ceed to  the  trial  of  this  action  without  the  testimony  of  the 
said  X.  Y. 

4.  {If  so)  The  said  X.  Y.  is  ready  and  willing  to  attend  as  a 
witness  at  the  trial  of  this  action. 

5.  {Show  means  of  knowledge.) 


756. 
{Title  and  reference  to  the  record.)  Prseolpe  for 

Seal,  in  pursuance  of  order  dated  the day  of ,  19 — ,  a  [Da^.^pr 

writ  of  habeas  corpus  ad  testificandum  directed  to  the  Governor  of  S53.] 
the  HoUoway  Prison  [or  as  may  6e],  to  bring  X.  Y.  before  {State 
whom;  as  in  order),  on  the  trial  of  this  action  [or  as  may  be;  as 
in  order]. 

Dated day  of ,  19 — . 

{Name,  dc,  of  solicitor  or  party  issuing  writ.) 


757. 

{Title  and  reference  to  the  records)  Writ  of 

George  the  Fifth  {do. :  as  in  Form  743).  ad  testifi-"^^"* 

To  the  Governor  of  our  prison  at  HoUoway  [or  as  may  be}.  ogidum  (r). 

We  command  you  that  you  bring  X.  Y.,  who  it  is  said  is  353.] 
detained  in  our  prison  under  your  custody,  before  {State  whom;  as 
in  order)  at  {State  where;  as  in  Form  743,  744,  or  745),  on 

required  as  a  witness  is  assigned.  The  party  applying  for  the  order  leaves  the 
a£Sdavit  in  the  above  form  with  th^  Master,  who,  if  satisfied,  makes  the  order. 
For  form  of  order,  see  Chitty's  Forms,  p.  376,  No.  15. 

(p)  For  this  form,  see  Chitty's  Forms,  374,  375. 

(?)  See  0.  XXXVII.  26;  App.  G.,  No.  16;  and  headnote,  p.  333. 

(»■)  See  E.  S.  C.  App.  J.,  No.  2.  On  issuing  the  writ  a  fee  of  5s.  is  pay- 
able:   by  a  stamp  impressed  on  the  praecipe:  Ord.   as  to  S.   C.  Fees,  1884, 

22  (2; 
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-day,  the 
-noon, 


day  of ,  19 — ,  at  the  hour  of in  th'e 


If  the  witness  is  to  he  examined,  on  the  trial  of  the  action,  or 
of  any  question  or  issue  therein,  add  ."and  so  from  day  to  day 
until  the  above  action  is  tried,  > 

if  the  witness  is  to  he  excendned  hefore  an  examiner,  add: 
and  on  such  other  days  as  the  said  examiner  shall  appoint, 
to  give  evidence  on  behalf  of  the  plaintiff  [or  as  Way  6e].  Anct 
that  im'mediately  after  the  said  X.  Y.  shall  have  so  given  his 
evidence  you  safely  conduct  him  to  the  prison  from  which  he  shall 
have  been  brought. 
Witness  {dc. ;  as  in  Form  743). 


758. 
Indorsement 
on  the  writ. 


(;8qme  as  Form  5  or  6.)- 


759. 

Prsecijpe  for 
subpcena 
duces  tecum 

[Dan.  Pr. 
550.] 


Formal  parts:  see  Form  742. 

Seal  writ  of  suhpcena  duces  tecwrri  on  behalf  of  the  plaintiff  [or, 
defendant],  directed  to  {Insert  the  names  of  the  witness  or  wit- 
nesses)-, returnable  the .- 


760. 

Subpoena 
duces  tecum 
before  an 
examiner  or 
referee  [t). 
[Dan.  Pr. 
550.] 


(Same  as  Form  743 ;  adding,  hefore  the  teste,  the  words  follow- 
ing: and  also  to  bring  with  you  and  produce  at  the  time  and  place- 
aforesaid  (Here  specify  concisely  (u)  the  documents  to  he  pro- 
duced, as  thus  .•)  a  deed  of  covenant  dated  1st  January,  1876,  made 
between  A.  B.  and  C.  D.  of  the  first  part,  E.  F.  of  the  seconid 


Sched.  No.  5;  Ord.  as  to  Stamps,  &e.,  July,  1884,  Sohed.  On  issuing  it,  thfr 
order  for  the  writ  to  issue  must  be  produced  to  the  officer  issuing  it.  The- 
writ  when  issued  is  left  with  the  ofSoer  in  whose  custody  the  witness  is,  and 
his  reasonable  charges  for  bringing  up  the  witness  must  be  paid  or  tendered 
to  him.  Where  a  party  is  brought  up  to  attend  the  trial  or  hearing  of  a  cause 
or,  .matter  by  virtue  of  any  writ  of  habeas  corpus  duly  issued  from  the  Central 
Office,  and  the  trial  or  hearing  is  postponed  to  a  future  day,  a  new  writ  of 
habeas  corpus  may  be  issued  for  such  future  day,  which,  if  the  Ct.  or  a  Judge 
sha,Il  so  direct,  may  be  without  payment  of  any  fee:  see  0.  XXXVI.  35;  and 
Seton,  439,  as  to  indorsement  by  registrar. 

(s)  See  0.  XXXVII.  26;  App.  G.,  No.  21;  and  headnote,  p.  333. 

(<)  See  O.  XXXVII.  27;  App.  J.,  No.  a;  and  headnote,  p.  333. 

(«)  As  to  the  degree  of  particularity  with  which  the  documents  must  be 
'described,  see  A.-G.  v.  Wilson,  9  Sim.  526;  Neivland  v.  Steer,  11  Jur.  N.  S. 
596;  13  AV.  E.  1014;  Lee  v.  Angas,  L.  E.  2  Eq.  59. 
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part,  and  G.  H.  of  the  third  part;  an  indenture  of  lease  from 
A.  B.  and  C.  Dj  to  E.  F.  and  G.  H.,  dated  Ist  February,  1876; 
an  indenture  of  release  between  A.  B.  and  C.  D.  of  the  first  part, 
&c.,  dated  the  2nd  February,  1876;  and  a  bill  of  exchange  dated 
1st  May,  1878,  for  1,000?.,  at  three  months,  drawn  by  A.  B.  on 
and  accepted  by  0.  D.,  indorsed  by  E.  F.  and  G.  H.) 


761. 

(Same  as  Form  744,  adding,  before  the  teste,  the  words  follow-  Subprena 

ing :  and  also  to  bring  with  you  and  produce  at  the  tiine  and  at  sittings  of 

place  aforesaid — Here  specify  the  doGuments  to  he  produced :  see  ^o„S|J' 

Form  760.)  -  [Dan.  Pr. 

560.] 

762. 

(Same  as  Form  745,  adding,  before  the  teste,  the  words  follow-  Subpoena 
ing:  and  also  to  bring  with  you  and  produce  at  the  time  and  ataBBizes(y). 
place  aforesaid — Here  specify  the  documents  to  be  prodiiced :  see 
FQi-m760.) 


763. 

(Same  as  Form  5  or  6.)  indorsement 

on  subpoena. 


764. 
{Same  as  Form  747.)  Notice  to 

witness  of 
time  when 

attendance 

required. 

765. 

{Same  as  Form  748,  adding  the  words  "  and  duces  tecum,"  after  Notice  for 
the  words  "  subpoena  ad  testifictmdvm.")  duoerteoum 

to  issue 
to  compel 
attendance  in 

England  of 

witness  in 
Scotland  or 
Ireland  (z). 

766. 


support. 


Formal  parts:  see  Form  8.  Afadavitin 

1 ,  {Show  the  state  of  the  action  as  in  paragraph  1  of  Form  749 .) 

2.  X.  Y.,  who  is  at  present  residing  at ,  in  that  part  of  the 

(«)  See  O.  XXXVII.  27;  A^jp.  J.,  No.  7;  and  headnote,  p.  333. 
(J)  See  O.  XXXVII.  27;  App.  J.,  No.  5;  and  headnote,  p.  333. 
(z)  See  Attendance  of  Witnesses  Act,  1854  (17  &  18  Vic.  c.  34),  as  amended 
by  J.. A.  1884,  s.  16;  note  Q)  to  Form  748. 
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United  Kingdom  called  Scotland  [or,  Ireland],  is  in  possession  of 
documents  relating  to  the  matters  in  q^uestion  in  this  action,  and 
which  it  is  material  and  neceeeary  for  the  plaintiffs  [or,  the  defen- 
dant E.  F.— or  as  'rrict^  he]  to  have  produced  upon  the  trial  of  this 
action. 
3  and  4.  {8arm  as  paragraphs  3  and  4  of  Form  749.) 


767. 

Prsecipe  for 
subpoena. 


(Same  as  Form  742,  adding  the  words  "  and  duces  tecum  "  after 
the  words  "  subpmna  ad  testifi.(iandvim,''and  adding  also  the  date  of 
the  order  for  the  writ  to  issue.) 


768. 

The  subpoena. 


769. 

Indorsement 
on  subpcena. 


(Same  as  Form  7 51,- adding,  before  the  teste,  the  ufords  follow- 
and  also  to  bring  with  you  aaid  produce  at  the  time  land 
place  aforesaid — Rere  specify  the  dommrntts  to  he  produtced :  see 
Form  760.) 


(Same  as  Form  5  or  6.) 


770. 

Notice  to 
witness  of 
time  when 
attendance 
required. 
[Dan.  Pr. 
661.] 

771. 

Calling  a 
witness  on 
Ms  Bubposna. 
[Dan.  Pr. 
663.] 


(Same  as  Form  747.) 


X.  Y. — Come  forth  and  give  your  evidence  in  an  action  wherein 
A.  B.  is  plaintiff  [or.  A'.  B.  and  another  [or,  others]  are  plaintiffs], 
and  C.  D.  is  defendant  [or,  CD.  and  another  [or,  others]  are 
defendants]  pursuant  to  your  subpoena. 


772. 

Indorsement         Tho  witness  named  X.  Y.  was  called  three  times  in  open  Court 
on  subpoena  of  .  . ,  ,  .         ,  ,    ,  '^ 

non-appear-     to  givo  evidence  on  his  subpoena,  and  did  not  appear. 
"       '  Dated day  of ,  19 — . 

Registrar  [or  as  may  he]. 


Bnce  of 
witness. 
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773. 

(Title  and  reference  to  the  record.)  Eiaminer'g 

oertifioate 

I,  G.  M.,  the  examiner  of  the  Court  [or,  special  examiner],  °t^°^'       .. 

appointed  to  take  the  examination  of  X.  Y.,  of ,  a  witness  on  witness  («). 

behalf  of  the  plaintiff  [or  as  may  be],  pursuant  to  the  order  herein  ^^^'     " 

dated  the d&j  of  ,  19 — ,  hereby  certify  that  by  writing 

under  my  hand,  dated  the day  of ,  19 — -,  I  appointed 

(place),  on day,  the day  of ,  19 — ,  at o'clock 

in  the  afternoon,  to  be  the  place  and  time  at  which  the  said  exami- 
nation should  be  held,  and  that  for  the  purpose  of  holding  the  said 
examination  I  duly  attended  at  the  said  place  and  time  so  appointed 

as  aforesaid,  and  thereupon  waited  at  the  said  place  from' 

o'clock  until o'clgck  in  the  afternoon  of  the  said  appointed 

day,  and  that  the  said  X.  Y.  (whom  I  ain  informed  by  the  solicitor 
for  the  plaintiff  [or  as  may  he\  was  duly  summoned  by  suhpoma 
to  attend)  did  not  attend  at  the  said  place  at  any  tim'e  while  I 
attended  and  waited  thereat  as  aforesaid. 

Dated  this day  of ,  19 — . 

G.  M., 

Examiner. 


774. 

(Title  and  reference  to  the  record.)  Examiner'* 

certificate 
I,  G.  M.,  the  examiner  of  the  Court  [or,  special  examiner!  of  refusal  o£ 
1  11  •      .•  B  •»•    T7-        p  •.  ■Witness  to 

appointed  to  take  the  examination  of  a.  1 .,  01 ,  a  witness  on  be  swom.. 

behalf  of  the  plaintiff  [or  as  may  6e],  pursuant  to  the  order  herein 

dated  the ,day  of ,  19 — ,Tiereby  certify  that  upon  the  said 

X.  Y.  attending  before  me  at  (place),  on day,  the daj^j 

of ,  19 — ,  the  satae  being  the  place  and  time  appointed  by  me 

for  the  holding  of  the  said  examination,*  I  tendered  to  the  said 
X.  Y.  the  usual  oath  of  a  witness,  and  that  the  said  X.  Y.  there- 
upon refused  to  take  the  said  oath  [aUegmg  to  me  as  the  grounds 
of  his  refusal  that,  dc. :  stating  grounds  alleged,  if  any\. 

Dated  this day  of ,  19 — . 

G.  M., 

Examiner. 


(a)  See  0.  XXXVII.  13;  and  headnote,  p.  314.  The  certificate  must  be 
filed  at  the  Central  Office.  A  witness  is  not  bound  to  attend  before  an  exa- 
miner nnless  served  with  a  subpoena:  O.  XXXVII.  20;  Stuart  v.  Balkis  Oo.y 
63  L.  J.  Ch.  791;  50  L.  T.  479;  and  see  also  (as  to  conduct  money), lie  Sarvet/^ 
<1907)  P.  239. 
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775. 

^Examiner's 
'Certificate  of 
refusal  of 

■^10688  to 

'produce 
•documents  (b). 
ifDan.  Pr. 
552.] 


776. 

Ilxaminer's 
certificate  of 
zefusal  of 
-witness  to 
answer 
question  (c). 


777. 

AfKdavit  of 
«ervice  of 
«ubp<Bna  and 
Aotice. 
ifDan.  Pr. 
552.] 


(Title  and  reference  to  the  record.) 

{As   in   preceding  form  down  to  the  asterisk  (*),  then  as 
follows:)  the  said  X.  Y.  refused  to  produce  the  documents  men- 


tioned in  his  subpcena,  issued  on  the 
any  of  them. 

Dated  this day  of ,  19 — . 


day  of 


19- 


or 


G. 


M., 
Examiner. 


(Title  and  reference  to  the  record.) 

(As  in  Form  774  doum  to  the  asterisk  (*),  then  as  follows:) 
the  said  X.  Y.  during  the  oounse  of  his  examination  objected  [or, 

refused]  to  answer  the  following  question  put  to  him  by  Mr. , 

counsel  \pr,  solicitor]  on  behalf  of  the  plaintiff  [or  as  Tnay  6e], 
namely  (giving  the  question  precise^  as  put),  on  the  ground  that 
(State  the  witness's  grourid,  if  any,  of  his  objection  or  refusal ;  or 
say,:  and  declined  to  state  any  ground  for  his  said  objection  or 
refusal). 

Dated  this day  of ,  19 — . 

G.  M., 

Examiner. 


Formal  parts :  see  For'm  8 . 
1.  On  the da.y  of  — 


19 — ,  I  served  X.  Y.,  the  person 
named  in  the  subpcena  next  hereinafter  mentioned,  with  a  subpcena 

issued  on  the day  of ,  19' — ,  out  of,  and  under  the  seai 

of  the  Central  Office  of  the  Supreme  Court  of  Judicature,  by, 
delivering  to  and  leaving  with  the  said  X.  Y.,  personally,  at 

(State  where),  in  the  oounty  of  ,  a  true  copy  of  the  said 

subpoena,  and  of  the  indorsement  thereon;  and  I  at  the  same  time 
showed  the  said  subpcena,  so  under  seal  as  aforesaid,  to  the  said 
X.  Y. 

2.  By  the  said  subpcena  the  said  X.  Y.  was  commanded  to 
attend  [7/  so:  wherever  he  should  be  in  the  United  Kingdom] 
before  (Becite  subpoena  down  to,  but  exclusive  of,  the  teste). 

If  the  subpoena  was  served  in  Scotland  or  Ireland,  add : 

3.  There  was  at  the  foot  of  the  said  subpcena  and  of  the  said 
«opy  thereof  respectively  at  the  time  I  so  showed  And  served  the 

(6)  See  O.  XXXVII.  13;  and  headnote,  p.  314. 
(c)  See  O.  XXXVII.  U;  and  headnote,  p.  315.        ] 
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same  as  aforesaid,  a  notice  in  the  words  and  figures  following 
(Set  out  copy  notice:  see  Form  751). 
If  a  notice  of  the  time,  or  time  and  place,  was  also  served,  add : 
4.  At  the  time  of  the  aforesaid  service  of  the  said  subpoena,  I 
delivered  to  and  left  with  the  said  X.  Y.,  a  notice  in  writinlg 
intituled  in  this  action,  addressed  to  the  said  X.  Y.,  and  purporting 
that  the  said  X.  Y.  was  required  to  attend  {Recite  the  notice). 


i  778. 

Formal  parts :  see  Form  39.  thT""""" 

•on  the  part  of  the  plaintiff  [or  as  may  be]  that  X.   Y.,  of  b^*"*d^'^*?_ 
{address  and  description),  may  he  ordered,,  to  attend  at  his  own  attend  and 
expense  before  G.  M.,  Esquire,  one  of  tbie  Examiners  of  this  ^^mS  (^^ 
Honourable  Court  [or,  the  Examiner  speciq,lly  appointed  to  take  [Dan.  Pr. 
"the  examination  of  witnesses  in  this  action  bj  order  datecJ  the  — — 

•day  of ,  19 — 1,  and  be  sworn  and  examined  at  such  time  and 

place  as  the  said  G.  M.  shall  appoint  (and  then  and  there  produce 
the  documents  mentioned  in  the  subpoena  served  upon  him  issued 

in  this  action  on  the day  of 19-^);  and  that  the  said 

X.  Y.  may  be  ordered  to  pay  the  costs  of  and  consequent  .upon 
this  application. 


779. 

(4.)  Oaths  and  Affirmations  of  Witnesses,  examined  viva  voce{e).  Ordinary  form 

The  Witness  repeats  after  the  Registrar. — I  swear  by  Almighty  witness 
God  the  evidence  I  shall  give  to  the  Court  \pr,  to  the  Court  an,d  f^? '"''il^ 
jury],  touching  the  matters  in  question,  shall  be  the  truth,  the  Court  (/). 
whole  truth,  and  nothing  but  the  truth. 


(rf)  See  0.  XXXVII.  13,  15;  and  headnote,  p.  314.  The  application 
imust  be  supported  by  an  affidavit  of  due  service  of  the  subpcena  and  notice, 
.and  by  production  of  an  office  copy  of  the  examiner's  certificate  of  iion-attend- 
.ance.  Por  another  form  of  application  where  the  witness  has  itbjected  to  a 
question,  pee  Form  797 ;  and  see  Stuart  v.  Balkia  Co.,  S3  L..  S.  Ch.  791 ;  SO 
L.  T.  479.  ' 

(e)  When'  the ,  examination  takes  place  in  Ct.  in  the  Chancery  Division,  the 
•witnesses  are  called  by  the  usher,  and  sworn  by  the  Registrar;  when  the  exa- 
jnination  takes  place  before  a  commissioner  or  examiner,  the  witnesses  are 
sworn  by  the  commissioner  or  examiner. 

(/)  Since  the  introduction  of  this  form  of  oath,  the  Scotch  form  (SI  &  S2 
Vio.  c.  46,  8.  S)  has  ceased  to  have  any  dijffierence  in  language,  but  in  the  Scotch 
form  the  witness  swears  with  uplifted  hand  without  holding  the  testament. 
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rCh.  XIII. 


780. 

The  like- 
where  witness 
examined 
before  an 
examiner  (^). 


The  Witness  repeats.— I  swear  that  I  will  true  answer  inake- 
to  all  such  questions  as  shall  be  asked  me,  without  favour  or 
affection  to  either  party;  and  therein  I  shall  speak  the  truth,  the- 
whole  truth,  and  nothing  hut  the  truth. 


781. 

Affirmation 
under  Oaths 
Act,  1888, 
before  the 

Court  (/(). 


I,  A.  B.,  do  solemnly,  sincerely,  and  truly  declare  and  affirmi 
that  the  evidence  I  shall  give  to  the  Court  [or,  to  the  Court  and 
jury]  touching  the  matters  in  question,  shall  be  the  truth,  the- 
whole  truth,  and  nothing  but  the  truth. 


782. 

The  Uke— 
before  an 
examiner  (t). 


I,  A.  B.,  do  solemnly,  sincerely,  and  truly  declare  and  affirm 
that  I  will  ttue  answer  make  to  all  such  questions  as  shall  be- 
asked  ma»  without  favour  or  affection  to  either  party,  and  therein  I 
will  speak  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 


783. 

Affirmation 
by  a  Quaker 
or  Moravian 
before  the 

Court  (A). 


784. 

The  like- 
before  an 
examiner  {k). 


The  Witness  repeats. — I,  A.  B.,  being  one  of  the  people  caU.e(J 
Quakers  [or,  one  of  the  persuasion  of  the  people  called  Quakers — 
or,  one  of  the  United  Brethren  called  Moravians],  do  solemnly^ 
sincerely,  and  truly  declare  and  affirm,  that  the  evidence  I  shall 
give  to  the  Court  [or,  to  the  Court  and  jury],  touching  the  matters- 
in  question,  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth. 


The  Witness  repeats. — I,  A.  B.,  being  {Proceed  as  in  Form  783 ^ 
doiun  to  affirm;  and  add:)  that  I  wiU  true  answer  make  to  all 
such  questions  as  shall  be  asked  toe,  without  favour  or  affection  to> 
either  party;  and  therein  I  wiU.  speak  the  truth,  the  whole  truth,, 
and  nothing  but  the  truth. 


(^)  Stringer's  Oaths,  152. 

(A)  Stringer's  Oaths,  142.  The  officer  administering  the  affirmation  must 
obtain  from  the  witness  an  intimation  that  he  objects  to  being  sworn  on  the; 
ground  (1)  that  he  has  no  religious  belief,  or  (2)  that  the  taking  of  an  oath, 
is  contrary  to  his  religious  belief:  Oaths  Act,  1888  (61  &  S2  Vio.  o.  46),  B.  1. 
The  witness  must  object  to  being  sworn  on  one  of  these  grounds  before  the- 
affirmation  can  be  administered:  B.  v.  Moore,  61  L.  J.  M.  C.  80;  Noah  v~ 
AH  Khan,  8  Times  Eep.  444. 

QT)  See  last  note.    Stringer's  Oaths,  153. 

(*)  See  the  Quakers  and  Moravians  Act,  1833  (3  &  4  Will.  IV.  c.  49). 
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785. 
The  Witness  repeats. — I,  A.  B.,  having  been  one  of  the  people  Affirmation 
called  Quakers  [or,  one  of  the  persuasion  of  the  people  called  ^aker'or 
Quakers — or,  of  the  United  Brethren  called  Moravians],  and  en-  ex-Moravian 
tertaining  conscientious  objections  to  the  taking  of  an  oath,  do  Court  (««). 
solemnly,  sincerely,  and  truly  declare  and  affirm,  that  the  evidence 
I  shall  give  to  the  Court  \^or,  to  the  Court  and  jury],  touching  the 
matters  in  question,  shall  be  the   truth,  the  whole    truth,  and 
nothing  but  the  truth. 


786. 
The  Witness  repeats. — I,  A.  B.,  having  been  {Proceed  as  in  The  like- 
Form  785,  dotttn  to  affirm;  and  add:)  that  I  shall  true  answer  examiner (m). 
make  to  all  such  questions  as  shall  be  asked  me,  without  favour 
or  affection  to  either  party;  and  therein  I  shall  speak  the  truth, 
the  whole  truth,  and  nothing  but  the  truth. 


787. 
The  Witness  repeats. — I  tell  the  truth  and  the  whole  truth:  if  Oath  of  a 
not,  as  that  saucer  is  cracked,  may  my  soul  be  broken  like  it. 
(Officer  to  witness)  Are  you  bound  by  that  oath?     (Witness) 
I  am. 


788. 
The  Interpreter  repeats. — I  swear  by  Almighty  God  that  I  Oath  of  an 
will  well  and  truly  interpret  and  explanation  make  to  the  Court  of  e^dence. 
[and  the  jury]  and  the  witness  of  all  such  matters  and  things  as 
shall  be  required  of  me,  to  the  best  of  my  skill  and  understanding. 


789. 
The  Interpreter  repeats. — I  swear  by  Almighty  God  that  I  Another  form 
wiU  well  and  truly  interpret  the  oath  [or,  affirmation]  that  shall  oathfo).*™^ 
be  administered,  and  the  questions  that  shall  be  put  to  the  witness 
[or,  witnesses],  and  also  the  evidence  such  witness  [or,  witnesses] 
shall  give  to  the  Court  [and  the  jury]  touching  the  matters  in 
question  to  the  best  of  niy  skill  and  knowledge. 


(ot)  See  the  Quakers  and  Moravians  Act,  1838  (1  &  2  Vio.  c.  77). 

(n)  A  china  saucer  is  placed  in  the  witness's  hand,  who,  kneeling  down, 
breaks  it,  and  the  interpreter  then  administers  the  oath:  S.  v.  Entrehman, 
Car.  &  Marsh.  248.  For  forms  of  oath  in  the  cases  of  other  nations,  see 
Stringer's  Oaths,  139—142. 

(o)  This  is  the  form  usually  adopted  in  the  Chancery  Division.  As  to  Form 
788,  which  is  in  use  in  the  K.  B.  D.:  see  Stringer's  Oaths,  138. 
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790. 

Motion  paper 
for  leave  to 
examine  a 
witness  de 
bene  esse(^). 
[Dan.  Pr. 
S64.] 


Section  V. — Examination  of  Witnesses  De  Bene  Esse. 

[Dan.  Pr.,  pp.  562—567.] 

Formal  parts:  see  Form  30. 

.  To  move  on  behalf  of  the  plaintiS  [pr,  defendant  A.  B.J,  for 
leave  to  examine  C.  D.,  of  {residence  and  description),  as  a  witness, 
de  bene  esse,  saving  all  just  exceptions:  the  said  0.  D.  beikg 
upwards  of  seventy  years  old  [or,  dangerously  ill — or,  about  to  go 
abroad]. 

If  a  specifzl  examiner  is  necessary,  add:  and  that  E-  F.,  of 
(residence  and  addition),  may  be  appointed  an  examiner,  to 
take  such  examination. 

An  aifidavit  in  support  accompanies. 


791. 

Notice  of 
motion, 
summons,  or 
notice  for 
leave  to 
examine  a 
■witness  de 
bene  esse  (j). 
[Dan.  Pr. 
564.] 


Formal  parts :  see  Form  44. 

Take  notice  that  the  plaintiff  [or,  defendant  A.  B.]  intends  to 
apply,  dc,  that  he  may  be  at  liberty  to  examine  0.  D.,  of  {resi- 
dence and  description),  as  a  witness  on  his  behalf  in  this  action 
de  bene  esse:  saving  all  just  exceptions. 

If  a  special  examiner  is  necessary,  add:  and  that  E.  F.,  of 
{residence  and  description),  may  be  appointed  an  examiner,  to 
take  such  examination. 


Qp)  Examindtion  de  bene. ease. — See  0.  XXXVII.  S.  The  order  may  be 
obtained  ex  parte;  but  the  Ct.  is  not  precluded  from  discharging  such  an  order 
on  the  application  of  a  party  dissatisfied  with  it,  if  a  case  for  doing  BO  is 
made  out:  Bidder  v.  JBridges,  26  C.  D.  1.  In  that  case  the  Ct.  refused  to 
allow  the  examination  de  bene  esse  of  a  large  number  of  witnesses  misrely  on 
the  ground  that  they  were  seventy  years  old  and  upwards.  The  order  was 
allowed  to  stand  as  to  witueeees  of  the  age  of  seventy-five  and  upwards,  upon 
an  undertaking  by  the  pits,  to  examine  such  witnesses  at  the  trial  if  alive 
and  capable  of  giving  evidence,  and  if  so  required  by  the  dft.  In  an  ordinary 
case,  however,  the  fact  of  a  witness  being  seventy  years  of  age  is  a  good 
primd  faoie  ground  for  an  order:  see  per  Selborne,  L.  C,  in  Bidder  v.  Bridges, 
ubi  sup. 

Cq)  For  forms  of  order,  see  Seton,  102,  No.  9.  The  application  is  usually 
made  in  Chambers  on  notice,  and  not  ex  parte.  See  Barton  v.  North  Staf- 
fordshire By.  Co.,  35  W.  E.  536.  The  depositions  can  only  be  used  at  the  trial 
if  it  is  shown  that  the  witness  is  then  incapable  of  being  examined:  S.  C. 
As  to  examination  de  bene  esse,  see  Seton,  107. 
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792. 

Formal  parts:  see  Form  8.  AfSdavitiu 

1.  C.  D.,  of  {residence,  and  description),  is,  to  the  best  of  my  r]^°^pr. 
belief,  a  material  witness  in  this  action  for  the  plaintiff  [or,  defen-  565.] 
dant  A.  B.J.    (State  the  nature  of  the  evidence  which  the  witness 

can  gm^e.) 

2.  The  said  C.  D.  is  {Show  the  special  ground  for  the  applica- 
tion ;  as  thus :  upwards  of  seventy  years  of  age  [or,  in  a  dangerous 
state  of  health — or,  about  to  go  out  of  the  jurisdiction  of  this 
honourable  Court-^or  as  may  bej). 

3.  (//  a  special  examiner  is  necessary,  shoiv  his  fitness  to  he 
appointed:  see  Form  712.) 

4.  {Show  means  of  lmoidedge{r).) 


793. 

Formal  parts :  see  Form  32.  Notice  of 

on  the  part  of  the'  defendant  \_or,  plaintiff],  that  the  order  made  in  discharge 

this  action,  dated  the day  of 19 — ,  for  the  examination  °r<3er  to 

'  "^  _      _  _  examine 

de  bene  ?sse  of  C.  D.,  of  {residence  and  description),  as  a  witness  witnesses de 

on  behalf  of  the  plaintiff   [or,  defendant],  may  be  set  aside,  as  rp^n^pr. 

having  been  made  ex  parte  on  insufficient  evidence,  and  as  being  565.] 

unnecessary  for  the  purposes  of  justice  [or  as  may  be'\. 


794. 

Formal  parts :  see  Form  31 .  Notice  of 

Take  notice  that  the  plaintiff  [or,  defendant  A.  B.]  intends  to  examine  theb 
examine  C.  D.,  of  {Insert  description  of  the  Witness),  as  a  witness  r^'^^^^pr 
on  his  behalf  in  this  action  de  bene  esse,  under  the  order  in  this  565.] 

action,  dated  the day  of ,  19 — ,  before  G.  M.,  Esq.,  one 

of.  the    examiners    of   this    Court   [or,    the    examiner   specially 
appointed  for  the  purpose  of  taking  such  examination  by  order 

dated  — —  day  of ,  19 — ],  at  {State  where  and  when  ;  as  thus : 

the  chambers  of  the  said  examiner,  situate  at  No.  10,  Old  Square, 

Lincoln's  Inn,  in  the  county  of  Middlesex),  on day,  the 

day  of ,  19 — ,  at of  the  clock  in  the ^noon. 


(r)  "The  deponent  ought  to  state  specifically  what  information  as  to  the 
age  of  the  witness  he  has  received,  and  what  means  have  been  taken  to  inquire 
in  the  best  quarters,  upon  that  subject,  and  on  what  his  belief  is  founded": 
see  per  Selborne,  L.  C,  in  Bidder  v.  Bridges,  26  C.  D.  1. 

(«)  See  Bidder  v.  Bridges,  ubi  supra.  The  order  in  that  case  was  varied  on 
the  merits,  and  the  evidence  on  which  it  was  obtained  was  held  to  be  insuf- 
ficient; but  the  Ct.  expressly  stated  that  an  ex  parte  order  was  not  irregular: 
see  note  (?»)  to  Form  790. 
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795. 

Formal  parts 
of  deposition 
of  the 
witness. 
[Dan.  Pr. 
665.] 


796. 

Objection  by 
a  witness  {t). 


(Title  and  reference  to  the  record.) 

Deposition  of  a  witness  examined  de  bene  esse,  pursuant  to  an 

order  made  in  the  above  action  dated  the day  of ,  19 — , 

at  (State  where), 

before  me, 

G.  M.,  one  of  the  examiners  of  the  Court  [or, 
special  examiner  appointed  by  the  said  order — 

;  or,  by  order  in  this  action  dated  the day 

of ,  19—]. 

Sworn day  of  )  C.  D.,of  (residence  and  description),  examined 

,  19 — .       )  on    behalf  of   the   plaintiff   [or,    defendant 

A.  B.],  saith  as  follows: 
(For  other  formal  parts,  see  Form  719.) 


Section  VI. — Objections  to  Questions  by  Witnesses. 
(Title  and  reference  to  the  record.) 

Objection  of  a  witness  examined  in  the  above  action, 
before  me, 

G.  M.,  examiner  [pr,  special  examiner  appointed 
by  order  in  this  action,  dated  the ,  19 — J. 

Sworn day  of  )  X.  Y.,  of  (residence  and  addition),  called  on 


19—. 


behalf  of  the  plaintiff  [or  as  may  be}. 


Question: —  \  Set  forth  the  question  or  questions  put,  the  objection 
Answer: —    )  of  the  witness  thereto,  and  the  examiner's  opinion 
thereon:  see  Form  719  (u). 

X.  y. 

I  refer  this  matter  to  the  Court. 

G.  M. 

The  evidence  contained  in  this  sheet  of  paper  was 
taken  by  me,  and  was  afterwards  read  over  to  the 
witness,  and  signed  by  him,  in  the  presence  of  the 
parties  attending. 

G.  M. 


(<)  See  0.  XXXVII.  12—14;  and  headnote,  p.  314. 

(m)  The  grounds  of  the  witness's  refusal  to  answer  should  be  clearly  stated. 
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797. 

Formal  parts:  see  F.orm  32.  .  Notice  of 

•on  the  part  of  the  plaintifi  [or,  defendant],  that  X.  Y.,  a  witness  an  objecting 

sworn  and  examined  in  this  action  on  behalf  of  the  plaintiff  [or  as  witness  may 

again  attend 

may  oe],  on  the of ,  19 — ,  before  G.  M.,  Esq.,  one  of  the  the  examiner. 

•examiners  of  this  Court, 

Or,  the  examiner  specially  appointed  to  take  the  examination 

of  witnesses  in  this  action, 
may  be  ordered  to  attend  at  his  own  expense  before  the  said 
■examiner,  at  such  time  and  place  as  the  said  examiner  shall  appoint, 
to  be  further  examined  as  a  witness  for  the  plaintiff  \pr  as  may  &e] 
in  this  action;  and  that  the  said  X.  Y.  may  be  ordered  then  and 
there  to  answer  the  question  which  he  objected  to  answer  upon  his 

aforesaid  examination,  bn  the of ,  19;  that  is  to  say: 

(State  or  set  out  the  question);  and  that  the  said  X.  Y.  may  be 
ordered  to  pay  the  costs  of  and  occasioned  by  his  said  objection, 
and  of  this  application. 
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CHAPTER  XIV. 

MOTION  FOE  JUDGMENT. 

[A'ot  dealt  with  separately  in  Dan.  Pr.] 


Motion  for  Judgmiirtt.— Summary  of  Material  Provisions  of  S.  S.   C.   1883- 

To  what  cases  applicable. — ^Except  where  otherwise  provided,       Obdbb. 
the  judgfmenl;  of  !  tfefi  Cotirt  must  he  obtained  by  motion   for 


judgment....!. .,... ', XL.  1. 

A.  Where  facts  'are  not  put  in  issue : — 

(1.)  On  defaklt  in  appearance. — In  cases  not  within  the 

provisions  as  to  judgment  of  0.  XIII.  3 — 11  XIII.  12. 

(2.)  On  default  in  pleading. — ^In  cases  not  within  the  pro- 
visions as  to  judgment  of  0.  XXVII.  2 — 10,  whether 
as  between  plaintiff  and  defendant,  or  as  between 
parties  other  than  plaintiff  and  defendant XXVII.  11, 12, 14.- 

(3.)  Where  there  are  admissions  of  facts,  actual  or  implied, 

either  on  the  pleadings  or  otherwise  XXXII.  6. 

B.  Where  facts  are  put  in  issue : — 

Where  issues  directed  and  tried. — In  such  case,  when  all  the 
issues  directed  have  been  tried,  the  plaintiff,  or,  on  his  default, 
the  defendant,  may  set  down  a  motion  for  judgment;  where  some 
only  of  the  issues  have  been  tried,  any  party  who  considers  that 
the  trial  of  the  other  issues  is  unnecessary  or  should  be  postponed, 
may  apply  for  leave  to  set  down  a  motion  for  judgment...... XL.  7,8.. 

C.  After  trial: — 

(1.)  Where,  at  or  after  a  trial  with  a  jury,  the  Judge  haa 
directed  a  judgment  to  be  entered,  and  any  party  is 
dissatisfied  with  such  judgment,  on  the  ground  that 
1  the  finding  of  the  jury  has  not  been  properly  entered  „  3. 
(2.)  Where,  at  or  after  a  trial  by  a  Judge,  either  with  or 
without  (I  jury,  he  has  directed  a  judgment  to  be 
entered,  and  any  party  is  dissatisfied  with  such  judg- 
ment, as  being  wrongly  directed  , „     4.. 

The  application  in  oases  (1)  and  (2),  supra,  must  be 

to  the  Court  of  Appeal  „     5. 

(3.)  Where  a  Eeferee  has  directed  any  judgment  to  be  en- 
tered, and  any  party  is  dissatisfied  with  such  judg^ 

ment  as  being  wrongly  directed  „     6- 

Time  to  set  down  motion  under  0.  XL.  7. — ^By  the  plaintiff 
within  ten  days  after  his  right  has  arisen;  on  his  default,  any 

defendant  may  set  it  down  „     7. 

No  motion  for  judgment  can  be  set  down,  without  special  leave, 
after  the  expiration  of  one  year  from  the  time  when  the  right 

accrued ,  „     9. 

Power  of  the  Court  on  motion  for  judgment. — ^The  Court  may 
draw  all  inferences  of  fact,  pot  inconsistent  with  the  finding  of  the 
jury :  and  may,  where  necessary,  direct  the  motion  to  stand  over 
for  further  consideration,  and  direct  issues  or  questions  to  bs 
tried  and  determined,  and  accounts  and  inquiries  to  be  taken 
and  made  10_ 

As  to  motion  for  judgment,  see  Seton,  176—180;  Chitty's  Arch.  755—763.. 
Encycl.  Law  Engl.,  Tit.  "  Motion  for  Judgment." 
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(l.)  The  Notice  of  Motion.  „.. 

{Title  and  reference  to  the  record.)  Notice  of 

motion  for 

Take  notice  that  this  honourable  Court  will  be  moved  before  his  judgment 

lordship,  Mr.  Justice  -,  at  10.30,  on day,  the  day  juds^ment 

of ,  19 —  (6),  or  so  soon  thereafter  as  counsel  can  be  heard,  by  entered(a). 

counsel  on  the  part  of  the  plaintiff  [or,  of  the  defendant]  {if  in  3io.] 
default  of  defence,  my :  on  the  default  of  the  defendant  in  entering 
an  appearance  or  in  delivering  a  defence),  for  '{Here  state  the  relief 
sought,  which  may  he  done  thus : 

judgment  for  the  relief  claimed  by  the  indorsement  of  claim 

on  the  writ  of  summons  in  this  action  (c) ;  or, 

such  judgment  or  other  order  as  upon  the  plaintiff's  statement 

of  claim  in  this  action  the  Court  may  consider  the  plaintiff 

entitled  to  {d) ;  or, 

judgment  dismissing  this  action  with  costs  to  be  paid  by  the 

plaintiff;  or, 

judgment  for  the  relief  claimed  by  the  counterclaim  delivered 

in  this  action  by  the  defendant,  and  also  dismissing  the 

plaintiff's  claim  with  casts  to  be  paid  by  the  plaintiff;  or, 

judgment  in  the  terms  set  forth  in  the  schedule  hereto) . 

(o)  See  O.  XL.  1;  O.  Xni.  12;  0.  XXVII.  11,  12,  14;  0.  XXXII.  6;  and 
headnote,  preceding  page.  The  notice  must  be  served  before  the  motion  is  set 
down.  The  notice  may  be  served  by  being  delivered  to  the  solicitor  of  the  party, 
or  to  the  party  in  person;  and  in  the  case  of  any  party  who  has  not  appeared, 
it  may  be  served  by  being  filed  at  the  Central  Office,  or  with  the  .District 
Registrar;  O.  XIX.  10;  O.  LXVII.  4;  Dymond  v.  Croft,  3  0.  D.  512;  Morton 
V.  Miller,  3  C.  D.  516;   Seton,  178. 

(6)  Unless  special  leave  to  the  contrary  be  given  there  must  be  at  least  two 
clear  days  between  the  service  of  the  notice  and  the  day  named  in  the  notice 
for  hearing  the  motion:  0.  LII.  5.  The  day  named  in  the  notice  need  not  be 
a  day  on  which  the  Ct.  is  sitting:  Re  Coulton,  34  C.  D.  22,  overruling  on  this 
point  Daubney  v.  Shuttleworth,  1  Ex.  D.  53.  In  C.  D.  motions  for  judgment 
are  set  down  in  the  list  of  actions  for  trial  without  witnesses. 

(c)  This  is  applicable  to  a  case  where  there  are  no  pleadings.  The  pit.  is 
only  entitled  under  0.  XXVII.  11,  to  such  relief  as  is  asked  by  the  statement 
of  claim:  FaithfuU  v.  Woodley,  43  C.  D.  287.  Aa  to  default  in  delivery  by 
pit.  of  defence  to  a  counterclaim,  see  Street  v.  Crumf,  25  0.  D.  68;  Higgins 
v.  Scott,  21  Q.  B.  D.  10;  Jones  v.  Maeaulay,  (1891)  1  Q.  B.  221;  Moberts  v. 
Booth,  (1893)  1  Ch.  52.  As  to  oases  within  O.  XXVII.  12,  where  the  cause  of 
action  is  severable,  and  judgment  is  asked  for  against  one  of  several  dfts.,  see 
Maomillan  v.  Australasian  Territories,  76  L.  T.  182.  Aa  to  pleadings  delivered 
out  of  time,  see  Graves  v.  Terry,  9  Q.  B.  D.  170;  Gill  v.  Woodfin,  ?5  C.  D. 
707;  Gibbings  v.  Strong,  26  C.  D.  66.  No  evidence  is  required  or  will  be 
looked  at  on  motion  for  judgment  under  0.  XXVII.  11:  Smith  v.  Bttohan,  36 
W.  R.  631;  Young  V.  Thomas,  (1892)  2  Ch.  134. 

(d)  O.  XXVII.  11.    For  forms  of  judgment  in  default  of  defence,  see  Seton, 
176,  Nos.  1  and  2.    For  form  of  judgment  at  the  trial  against  some  dfts.,  and 
on  motion  for  judgment  againat  others  (O.  XXVII.  12),  see  Seton,  176,  No.  3. 
D. — ^F.  23 
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[Ch.  XIV. 


If  it  is  intended  to  marh  the  motion  as  "  short,"  the  following 
notice  may  be  added  (e)  ;  And  take  notice  that  this  action  will  be 
niarked  as  short,  and  that  no  further  notice  thereof  will  be  given. 

If  leave  has  been  obtained  under  Order  XL.,  rule  8  or  9,  to  serve 
the  notice  of  motion  and  s^t  dotdn  the  m;otion  for  judgment,  add : 
And  take  also  notice  that  special  leave  to  servo  this  notice  of 
motion  and  to  set  down  the  motion  for  judgment  has  been  obtained 
from  the  honourable  Mr.  Justice 

Dated daj  of ,  19 — . 

X.  Y., 
Solicitor  for  the  plaintiff  [or,  defendant]. 
To  the  defendant  [or,  plaintiff], 

and  to  Mr.  T.  Z.,  his  solicitor. 

The  affidavit  of  0.  P.,  filed  the day  of ,  19 — ,  and  the 

affidavit  of  R.  S.,  filed  the day  of ,  19 — ,  on  behalf  of  the 

plaintiff  [or,  defendant]  will  he  used  in  support .  of  the  above 
motion  for  judgment,  and  will  be  read  on  the  said  motion  (/). 


799. 

Notice  of 
motion  for 
judgmeot 
where  issues 
have  been 
directed  and 
tried  (y). 
[Dan.  Pr. 
673.] 


Formal  parts:  see  Form  32. 
on  the  part  of  the  plaintiff  [or  as  mtay  be]. 

That,  the  issues  [or,  questions  of  fact]  directed  to  be  tried  by  the 
order  dated  the of ,  19^,  having  been  tried  and  deter- 
mined, judgment  may  be  entered  for  the  plaintiff  [or,  defendant] 
for  (State  the  judgment  sought) . 


800. 

Notice  to 
postpone  trial 
of  issues,  and 
for  leave  to 
set  down 
action  on 


Formal  parts :  see  Form  44. 

Take  notice  that  the  plaintiff  [or  as  may  &e]  intends  to  apply, 
dc,  that  the  trial  of  the  following  issues  [or-,  questions  of  fact] 
directed  to  be  tried  in  this  action,  viz.:  (1)  Whether,  dc,  and 
(2)  whether,  dc,  may  be  stayed.    And  that,  notwithstanding  that 

(e)  Notices  of  motion  for  judgment  should,  if  it  be  intended  to  mark  them 
"short,"  contain  a  statement  to  that  effect,  and  also  a  statement  that  no  fur- 
ther notice  will  be  given  of  their  having  been  so  marked.  Such  statements 
will  dispense  with  the  necessity  for  giving  further  notice  that  the  motion  has 
been  marked  short:  Registrar's  notice  of  April,  1876;  see  Seton,  180. 

(/)  The  Court  must  look  to  the  statement  of  claim,  and  cannot  receive  evi- 
dence to  decide  the  issue  on  a,  motion  for  judgment  in  default  of  defence: 
Young  v.  Thomas,  (1892)  2  Oh.  134,  C.  A.  The  paragraph  as  to  using  affidavits 
is  therefore  unnecessary,  except  in  cases  where  the  dft.  is  under  disability,  in 
which  case  the  pit.  must  prove  his  case  by  affidavit  evidence:  Re  Fitzwater, 
52  L.  J.  Ch.  83;  Cheek  v.  Cheek,  W.  N.  (1910)  87. 

(,</)  See  0.  XL.  7;  and  headnote,  p.  352.  For  form  of  judgment,  see  Seton, 
368,  No.  2. 
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the  same  issues  {or,  questions!  have  not  been  tried  or  determined,  ™°*'°"*°'',,  ■ 

,  T  TTi  •»  .»•!        judgment  (A). 

tne  applicant  may  be  at  liberty  to  serve  notice  of  motion  for  judg-  [Dan.  Pr. 
ment,  and  to  set  down  such  motion  for  judgment;  and  that  the  ^^^'^ 
costs  of  this  application  may  be  costs  in  the  action. 


801 
Formal  parts:  see  Form  32.  Notice  of 

on  the  part  of  the  plaintiff  [or,  of  the  defendant],  that  the  judg-  motion  to  set 

ment  directed  to  be  entered  in  this  action  by  the  honoura,ble  mententer^', 

Mr.  Justice ,  at  the  trial  thereof  before  him  [If  so:  with  a  and  enter 

-1  1  n  1^  1  ■  1  another  («). 

juryj,  on  the  day  oi  ■,  19 — ,  may,  be  set  aside  on  the 

ground  that  (Here  specify  the  ground  upon  which  the  motion  is 
made;  as  thus: 

such  judgment  is  wrong,  by  reason  that  the  finding  of  the 

jury  upon  the  question  [or,  questions]  submitted  to  them  has 

not  been  properly  entered — or,  upon  the  finding  as  entered 

the  judgment  so  directed  is  wrong): 

and  that  judgment  may  be  entered  in  this  action  for  the  plaintiff 

[or  as  may  be]  for  (Here  specify  the  terms  of  the  judgmient  which 

it  is  sought  to  have  entered) . 


802. 

Formal  parts:  see 'Povm.  ^2.  Notice  of 

on  the  part  of  the  plaintiff  [or  as  may  be],  that  the  judgment  aside  judg- 
directed  to  be  entered  in  this  action  by ,  the  referee  appointed  J"®"^*  directed 

•'  '^^  Dy  a  referee 

by  order  dated  the day  of ,  19 — ,  may  be  set  aside  on  and  to"enter 

the  ground  that  (Here  specify  the  ground  upon  which  the  motion  man^pr 
is  made ;  as  thus :  68i.] 

upon  the  finding  as  entered    the   judgment  so  directed  is 

wrong); 
and  that  judgment  may  be  entered  in  this  action  for  the  plaintiff 
[or  as  vmy  be],  for  (Here  specify  the  terms  of  the  judgnmnt  which 
it  is  sought  to  have  entered) ;  and  that  the  costs  of  this  application 
may  be  paid  by  the  defendant  [or  as  mlay  he]. 


803. 

Formal  parts:  see  Form  39  or  44.  Summons  or 

on  the  part  of  the  plaintiff  [or  as  may  he]  [or,  Take  notice  that  the  "o''°«  *o . 
plaintiff  [or  as  may  he]  intends  to  apply,  do.],  that  the  time  within  for  serving 
which  the  applicant  may  serve  notice  of  motion  for  judgment  in  ""''"^  °* 

(A)  See  0.  XL.  8;  and  headnote,  p.  352. 

(j)  See  0.  XL.   3,  4;   and  headnote,  p.   352.     The  application  will  be  to 
the  Ct.  of  Appeal:  O.  XL.  5. 

(A)  See  O.  XL.  6;  and  headnote,  p.  352.     For  form  of  order,  see  Seton, 
387,  No.  12. 

23  (2) 
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[Gh.  XIY. 


motion  for 
judgment  (i). 
[Dan.  Pr. 
674.] 


this  action,  and  may  set  down  such  motion  for  judgment,  may  be 

enlarged  to  the day  of ,  19—  (//  the  time  has  already 

expired,  add :  notwithstanding  the  expiration  of  the  time  limited 
for  that  purpose  by  the  Rules  of  the  Supreme  Court,  Order  XL'., 
rule  7  [or,  rule  9]).  And  that  the  costs  of  this  application  may 
be  costs  in  the  action. 


804. 

Prsecipe  on 
setting  down 
a  motion  for 
judgment  («). 
[Dan.  Pr. 
.673.] 


805. 

Notice  of 
haying  set 
down  the 
action  on 
motion  for 
judgment  (o). 
[Dan.  Pr. 
674.] 

806. 
Affidavit  of 
service 
thereof. 


(2.)  Setting  down  a  Motion  for  Judgnient{m). 

{Title  and  reference  to  the  record.) 

{if  so)       ^  \ 

\  on  admissions  in  pleadings ;  or,  I  {if  so) 
Enter  this  action  on  |  in  default  of  the  defendant  de-  f     as  a 
I  livering  a  defence — or,  in  default  / "  short " 
'of  appearance  of  the  defendant  I    cause. 
[[or  as  may  fee].  / 

day  of ,  19 — . 

X.  Y.,  of  {address), 
Solicitor  for  the  plaintiff  [pr,  defendant]. 


motion  for  judgment 


Dated  the 


Formal  parts :  see  Form  31 . 

Take  notice  that  I  have  this  day  set  down  this  action  on  motion 
for  judgment. 


{Same  as  Form  815.) 


(I)  As  to  the  times  for  setting  down  a,  motion  for  judgment,  see  0.  XL. 
7,  9;  and  headnote,  p.  352. 

(m)  Motions  for  judgment  are  not  brought  on  as  ordinary  motions,  but  are 
set  down  in  the  cause  book.  They  are  set  down  with  the  Keg^trar  of  the 
Chancery  Division;  or,  if  proceeding  in  a,  District  Registry,  with  the  District 
Registrar,  who  will  forward  to  the  senior  Chancery  Registrar  a,  formal  noti- 
fication that  the  action  has  been  so  set  down,  with  a  copy  of  the  notice  of 
motion  and  the  two  copies  of  the  pleadings  which  have  to  be  left  on  setting 
down;  Seton,  180.  The  presemt  practice  is  to  serve  notice  of  motion  for  judg- 
ment before  setting  down  the  motion,  and  a  copy  of  the  notice  of  motion  must 
be  produced  to  the  Registrar  on  setting  down.  Where  any  dft.  against  whom 
judgment  is  sought  has  not  appeared,  an  office  copy  of  the  pleadings  and  notice 
of  motion  filed  against  such  dft.  must  be  produced  on  setting  down. 

(»)  A  fee  of  21.  is  payable  on  setting  down,  by  a  stamp  impressed  on  the 
prceoipe:  Ord.  as  to  S.  0.  Fees,  1884,  Sohed.,  No.  52;  Ord.  as  to  Stamps,  &o.j 
July,  1884,  Sched.     Such  fee  covers  motion  for  judgment  against  a,  defendant  - 
in  default,  to  be  heard  at  the  same  time  as  the  trial. 

(o)  This  notice  is  required  to  be  given  by  0.  XL.  7,  and  must  be  giveato 
co-dfts,  on  an  application  by  dfts.  under  that  rule:  Boaler  v.  Brodhurst. 
W.  N.  (1892)  121. 


Ch.  XIV.] 


MOTION  FOR  JUDGMENT. 


357 


(iShort  title  and  reference  to  the  record.) 
I  certify  that  the  motion  for  ^judgment  in  this  action  is  fit  to  be 
heard  as  short. 

Dated day  of ,  19—. 

X.  Y., 
Counsel  for  the  plaintiff  [or,  defendant]. 


807. 

Certificate 
that  motion 
is  fit  to  be 
heard  as 
"  short"  (ij). 
[Dan.  Pr. 
480.] 


Formal  parts :  see  Form:  31 . 

Take  notice  that  the  motion  for  judgment  in  this  action  has  been 
marked  for  hearing  as  "short"  in  the  Eegistrar's  Book  of  Causes. 


(3.)  The  Brief. 


19- 


B.  No.  — . 


(1 .)  In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Jvdg&.) 

Between  A.  B.  .         .         .         .     Plaintiff, 
and 

CD Defendant. 

Brief  for  the  plaintiff  [or,  defendant]. 
Observations. 
{Here  copy  any  necessary^  observations.) 
Fold  the  brief  longways  and  indorse  it  thus : 
(2.)  In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge.) 

(Short  Cause.) 

Brown     \  Brief 

V.         [  on  the  hearing  of    the   plaintiff's   [or,  defendant's] 
Robinson.  )  motion  for  judgment. 
For  the  {Continue  as  in  Form  834). 

(p)  Motions  for  judgment  may  be  marked  "  short "  on  the  production  of 
counsel's  oertiflcate,  and  will  then  be  placed  in  the  paper  on  the  first  short  cause 
day  after  the  day  for  which  notice  is  given:  Registrar's  notice  of  AprU,  1876. 

(y)  Where  the  notice  of  motion  contains  a  notice  of  the  intention  to  mark  the 
motion  as  ''short,"  as  in  Form  798,  no  further  notice  is  necessary:  Registrar's 
notice  of  April,  1876. 

(f)  The  brief  will  consist  of  a  copy  of  the  pleadings  (if  any)  in  the  action, 
of  any  evidence  which  may  have  been  filed  Ln  support  of  or  in  opposition  to  the 
motion,  of  such  documents  as  may  be  necessary,  and  of  any  necessary  and 
proper  observations. 


Notice  that 
the  motion 
has  been 
marked  as 
"  short  "  {q), 
[Dan.  Pr. 
480.] 

809. 

Brief  on 
hearing  of 
motion  for 
judgment  (r). 
(1)  Contents. 


(2)  Indorse- 
ment. 
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CHAPTER  XV. 

TRIAL  OF  ACTION  AND  ISSUES  THEREIN. 

lJ>an.  Pr.,  pp.  634—682.] 


Section  I. — Modes  of  Tkial  and  Entry  for  Trial. 

[Dan.  Pr.,  pp.  634—642.] 
Modes  of  Trial. — Summary  of  Material  Provisions  of  R.  8.  O.  1883. 

A.  By  a  Judge  with  a  fiary : —  Oedee. 

(1.)'  Actions  of  slander,  libel,  false  imprisonment,  malicions 

prosecution,  seduction,  or  breach  of  promise  of  mar- 
riage: upon  notice  given  by  plaintiff  in-  his  notice  of 
trial;  or  by  defendant,  within  four  days  from  service 
of  notice  of  trial  or  within  such  extended  time  as  may  i 

be  specially  allowed,  or  in  his  notice  of  trial  (r.  12)...    XXXVI.  2. 

(2.)  In  any  cause  or  matter  not  within  rr.  3,  4f,  5  (as  to  which 
see  infra)  an  order  for  a  trial  with  a  jury  will  be  made 
on  the  application  of  any  party  within  ten  days  after 

notice  of  trial  has  been  given  „         6. 

A  trial  with  a  jury  must  be  by  a  single  Judge,  unless 

specially  ordered  to  be  by  two  or  more  Judges „         9. 

B.  jffy  a  Judge  without  a  jury : — 

(1.)  Causes  or  matters  assigned  by  the  Judicature  Act,  1873, 

6.  34,  to  the  Chancery.  Division  „        3. 

(2.)  Questions  or  issues  of  fact,  or  partly  of  fact  and  partly 
of  law,  arising  in  any  cause  or  matter,  which  pre- 
viously to  the  Judicature  Act,  1873,  could,  without  any 
consent,  have  been  tried  without  a  jury  ,,        4. 

(3.)  Any  cause,  matter,  or  issue  requiring  any  prolonged  ex- 
amination of  documents  or  accounts,  or  any  scientific 
or  locaJ  investigation,  not  to  be  conveniently  made 

with  a  jury  „        5. 

(In  case  (1)  the  trial  will  be  without  a  jury  unless  other- 
'  wise  ordered;   in  cases   (2)   and   (3)  the  Court  or  a 

Judge  may  direct  that  mode  of  trial.) 

(4.)  In  every  cause  or  matter,  not  within  rr.  2,  6  (see  swpra), 
the  mode  of  trial  will  be  by  a  Judge  without  a  jury; 
but  the  Court  or  a  Judge  may  order  any  cause,  matter, 
or  issue  to  be  tried  by  a  Judge  with  a  jury,  or  by  a 
Judge  sitting  with  assessors,  or  by  an  official  Beferee 
or  special  Beferee  with  or  without  assessors „    7  (a). 

O.  Trial  of  questions  of  faet  by  different  modes. — ^The  Court  or  a 
Judge  may  order  that  different  questions  of  fact  arising  in  any 
cause  or  matter  be  tried  by  different  modes  of  trial,  or  that 
one  or  more  questions  or  issues  of  fact  be  tried  before  the 
others .  a 

»y  o- 
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810. 

(1.)  Place  of  Trial  (a).  Notice  to 

change  the 

Formal  parts:  see  Form  44.  '  pI*"^,?* 

tnal  (4). 
Take  notice  that  the  defendant  [or  as  may  fee]  intends  to  apply,  [Dan.  Pr. 

dc,  that  the  place  of  trial  of  this  action  may  be  changed  from 

the  county  of to  the  county  of . 


(2.)  Notice  of  Trial. 

Notice  of  Trial. — Summary  of  Material  Provisions  of  R.  S.  C.  1883. 

Sy  plaintiff. — May  be  given  with  the  reply  (if  any)  whether  it       Oeder. 

closes  the  pleadings  or  not,  or  where  no  order  for  a  reply  has  been  

made  under  0.  XXIII.  1,  on  the  expiration  of  four  days  after 
delivery  of  the  defence  or  the  last  of  the  defences,  or  at  any  time 
after  the  issues  of  fact  are  ready  for  trial XXXVI.  11. 

By  defendant. — ^If  plaintiff  does  not  give  notice  within  six  weeks 
after  the  time  when  he  first  becomes  entitled  to  give  notice  of  trial, 
or  within  such  extended  time  as  the  Court  or  a  Judge  may  allow, 
defendant  may  do  so,  or  may  apply  to  dismiss  the  action  for  want 
of  prosecution „         12. 

Form  of  notice  of  trial. — It  must  state  whether  it  is  for  the  trial 
of  the  cause  or  of  issues  therein,  and  the  place  and  day  for  which 
it  is  to  be  entered;  and  must  be  in  the  prescribed  form  (App.  B., 
No.  16)  -  „    13&13«. 

Length  of  notice. — Ten  days'  notice  must  be  given,  unless  the 
party  to  whom  it  is  given  has  consented  or  is  under  terms  to  take 
short  notice,  which  is  a  four  days'  notioe  „         14. 

Duration  of  notice  of  trial. — In  London  and  Middlesex,  Man- 
chester and  Liverpool,  and  such  other  places  as  the  Lord  Chan- 
cellor shall  direct,  unless  within  six  days  after  notice  the  trial  is 
entered  by  one  party  or  the  other,  the  notice  of  trial  will  no 
longer  be  in  force  „         16. 

Notice  for  places  referred  to  in  last-mentioned  rules. — In  such 
ease  the  notice  must  not  be  and  will  not  operate  as  for  any  par- 
ticular sittings;  but  will  be  deemed  to  be  for  any  day  after  the 
expiration  of  the  notice  on  which  the  trial  may  come  on  in  its 
order  upon  the  list  .'.....  „         17. 


(a)  Place  of  trial. — ^There  is  no  local  venue,  except  where  otherwise  provided 
by  statute:  0.  XXXVI.  1;  and  the  place  of  trial  is  fixed  by  the  Master  under 
the  summons  for  directions,  or  under  0.  XIV.  8  (A).  In  the  case  of  an  action 
going  to  trial,  where  the  writ  is  specially  indorsed,  without  any  application 
under  O.  XIV.,  a  summons  for  directions  must  be  issued  to  fix  the  place  of 
trial.  As  to  the  abolition  of  local  venues,  see  J.  A.  1875,  s.  33;  Companhia 
de  Mocambique  v.  British  S.  African  Co.,  (1893)  A.  C.  602,  627.  The  excep- 
tion in  the  rule  as  to  local  venues  provided  by  statute  is  insufficient  to  revive 
any  provision  in  any  Act  passed  prior  to  J.  A.  1875,  creating  local  venues;  it 
is  confined  to  local  venues  created  by  subsequent  statutes:  BucMey  v.  Hull 
Socks  Co.,  (1893)  2  Q.  B.  93.  As  to  the  abolition  of  local  venues  in,  cases 
within  the  Public  Authorities  Protection  Act,  1893  (56  &  67  Vie.  o.  61),  see 
sect.  2  (a)  of  that  Act.  The  rule  applies  to  every  action,  notwithstanding  that 
it  may  have  been  assigned  to  any  Judge:  0.  XXXVI.  la. 

(6)  The  application  should  be  supported  by  an  affidavit  showing  the  reasons 
for  the  proposed  change  of  place  of  trial.  For  form  of  affidavit,  see  Chitiy's 
Forma,  383. 


360 


TRIAL  OF  ACTION  AND  ISSUES  THEREIN.       [Ch.  XV. 

Notioe  for  trial  elsewhere. — ^Notice  of  trial  eleewhere  than  above       Oedbe. 

will  be  deemed  to  be  for  the  first  day  of  the  then  next  assizes  ■ 

thereat....... , XXXVI.  18. 

Countermanding  notice  of  trial. — ^Must  be  by  consent,  or  by 
special  leave  ■ „         19. 

Where  evidence  is  taken  by  affidavit. — In  such  case  the  notice 
of  trial  must  be  given  at  the  same  time  after  the  close  of  the  evi- 
dence as  in  other  cases  after  the  close  of  the  pleadings  (as  to 
which,  see  0.  XXXVI.  11,  12,  supra')  XXXVIII.  30. 

Where  trial  is  without  pleadings. — In  such  case  the  notice  of 
trial  must  be  given  within  ten  days- a,iteT  appearance,  and  must 
be  a  twenty-one  days'  notice.  The  notice  must  be  in  the  pre- 
scribed form  (App.  B.,  No.  16  (a)) XVIIIa.  2. 


811. 

Summons  or 
notice  to 
extend  time 
for  giving 
notice  of 
trial  (c) . 
[Dan.  Pr. 
636.] 


Formal  parts:  see  Form  39  or  44. 

on  the  part  of  the  plaintiff  [or  as  w.ay  he  (<i)]  \or.  Take  notice  that 
the  plaintiff  [or  as  Way  he\  intends  to  apply,  c§(?.],  that  he  may 

have days'  further  tilne  to  give  notice  of  trial  of  this  action. 

And  that  the  costs  of  this  application  may  be  costs  in  the  action. 


812. 

Summons  or 
notice  to 
dismiss  for 
want  of  pro- 
secution in 
not  giving 
notice  of 
trial  (e). 
[Dan.  Pr. 
636.] 


Formal  parts:  see  Form  39  or  A4:. 
on  the  pari  of  the  defendant  CD.  [or,  Take  notice  that  the  defen- 
dant intends  to  apply,  dtc],  that  this  action  may  stand  dismissed, 
[7/  there  are  other  defendants,  add :  as  against  the  said  defen- 
dant C .  D .  for  want  of  prosecution], 
with  costs  to  be  paid  by,  the  plaintiff  to  the  said  defendant. 


(c)  See  0.  XXXVI.  11;  0.  XXXVIII.  30;  and  headnote,  supra.  Where  the 
trial  is  without  pleadings  the  pit.  must,  within  ten  days  after  appearance  of 
the  dft.,  serve  twenty-one  days'  notice  of  trial:  0.  XVIIIa.  2. 

((Z)  Notice  of  trial  may  be  given  by  the  pit.,  or  other  party  in  the  position 
of  pit. :  O.  XXXVI.  11. 

(e)  See  0.  XXXVI.  12;  and  headnote,  ante,  p.  359.  An  application  to  dismiss 
under  this  rule  should  generally  be  made  at  Chambers :  Freason  v.  Lowe,  26  W.  E. 
138.  For  form  of  order,  see  Seton,  134,  No.  3.  As  to  discretion  of  the  Judge 
with  regard  to  the  form  of  order,  see  Sievier  v.  Spearman,  74  L.  T.  132.  The 
notice  of  trial  given  by  the  pit.  must  be  an  efEective  notice:  Crick  v.  Heiolett, 
27  0.  D.  354.  Instead  of  applying  to  dismiss  for  want  of  prosecution,  the  dft. 
may  himself  give  notice  of  trial,  after  the  expiration  of  the  period  specified  in 
O.  XXXVI.  12;  which  period  cannot  be  abridged  under  O.  LXIV.  7:  Saunders 
V.  Pawley,  14  Q.  B.  D.  234. 
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813. 


In  the  High  Court  of  Justice,  19—.    B.  No.  — .       Notice  of  trial 

^,  TV-    •   •  of  action  (/). 

uhanoery  JJivision.  [Dan.  Pr. 

{Name  of  Judge.)  ^^*-^ 

Between  A.  B Plaintiff, 

and 

.CD Defendant. 

/Take  notice  of  trial  of  this  action  lor,  of  the  issues  in  this  action 
ordered  to  he  tried — or  as  the  case  may  fee],  in  [or  as  the  case 
may  be]. 

State  the  mode  and  plane  of  trial ;  as  thus : 

for  the day  of ,  19—  {g). 

Dated  this day  gf ,  19 — . 

X.  Y.,  of [agent  for  M.  N.,  of ], 

Solicitor  for  the  Plaintiff  [or,  Defen- 
dant— or  as  frtay  fee]. 
To  Mr,  P.  Q.,  Solicitor  \or,  Agent] 
for  the  Defendant  [or,  Pla,intiff]: 


814. 
Title  as  in  Form  813.  Notice  of 

Take  notice  of  trial  of  this  cause  without  pleadings  in  [as  may  pieadiLgs"*). 

fee  ordered  under  Order  XXXVI.,  rule  1],  for  the day  of 

next(g). 


To  Z.,  Defendant's  Solicitor 
[or  as  the  case  may  fee]. 


X.  Y.,  Plaintiff's  Solicitor 
[or  as  the  case  may  fee]. 


815. 

Formal  parts :  see  Porm  8 .  Affidavit  of 

86FV1G6  OI 

1.  On day,  the day  of -,  19 — ,  before  six  o'clock  notice  of" 

trial  (i). 

(/)  See  O.  XXXVI.  13;  App.  B.,  Part  II.,  No.  16;  and  headnote,  p.  359. 
In  cases  within  0.  XXXVI.  2,  the  notice  may  signify  the  desire  of  the  pit.  to 
have  a  trial  by  jury.  The  place  and  day  for  vrhioh  the  action  is  to  be  entered 
for  trial  must  be  stated:  0.  XXXVI.  13.  As  to  any  dft.  who  has  not  appeared, 
the  notice  may  be  served  by  being  filed  at  the  Central  Office,  or  with  the  Dis- 
trict Registrar:  0.  XIX.  10;  0.  LXVII.  4;  see  Dymond  v.  Croft,  3  0.  D. 
612;  Morton  v.  MUler,  3  0.  D.  51ff. 

(y)  As  to  this  date,  see  45  L.  J.  334. 

(A)  See  O.  XVIIIa.;  App.  B.,  No.  16a;  Chapter  IX.,  Section  VIII.,  p.  274. 

(»)  The  old  rule  of  the  Ct., which  no  longer  prevails,  wa«  that,  in  the  event  of 
the  party  served  making  default,  the  affidavit  of  service  must  be  produced  in  Ct. 
when  the  action  came  on  for  trial,  or,  lat  the  latest,  before  the  rising  of  the  Ct.  on 
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in  the  evening  [or,  before  two  o'clock  in  the  afternoon  (fc)],  I 
served  {Here  describe  the  person  or  persons  required  to  be  served, 
as  thus: 

CD.,  the  defendant  in  this  action;  or, 

Mr.  P.  Q.,  who  acts  as  solicitor  [or,  agent]  in  this  action  for 
the  defendant  C .  D . ;  or, 

each  of  the  following  persona,  that  is  to  say:  (1)  C.  D.,  one 
of  the  defendants  in  this  action;   (2)  Mr.  E,.  S.,  who  acts, 
as  solicitor  in  this  axjtion  for  the  defendant  E.    P.;    and 
(3)  Mr.   T.  U.,  who  acts  aa  agent  in  this  action  for  thei 
defendant  G.  H. — or  as  ntay  be), 
with  a  notice  in  writing,. a  truecopy  whereof  is  now  produced  and 
shown  to  me  and  marked  A  {w  the  contents  of  the  notice  mat/  be 
set  out  as  follows:),  intituled  in  this  action,  addressed  to  the  said 
{State  whom),  and  purporting  that  {Recite  the  body  of  thenotice), 
by  delivering  a  true  copy  of  the  said  notice  to,  and  leaving  the 
same  with  {Describe  the  person  or  persons  on  whom),  and  where, 
service  was  effected;  as  thus: 

the  said  CD.  [or,  the  said  Mr.  P.  Q.J,  personally,  at  {State 

where),  in  the  (oounty)  of ;  or, 

a  clerk  [or,  servant — or  as  mat/^  be]  of  the  said  CD.  [or,  of 
the  said  Mr.  P.  Q.j,  at  his  address  for  service,  situate  at 

{State  where),  in  the  (oounty)  of ;  or, 

each  of  the  following  persons,  that  is  to  say:  (1)  the  wife  [or, 
servant — or  ojs  muy  be\  of  the  said  C  D.,  at  his  address  for 
service,  situate  at  {State  where);  (2)  the  said  Mr.  E.  S., 
personally,  at  {State  where);  and  (3)  a  clerk  [or,  servant — or 
as  may  be\  of  the  said  Mr.  T.  U.,  at  his  address  for  service, 
situate  at  {State  where) ) . 


gjg  (3.)  Settling  the  Mode  of  Trial. 

Summons  or        Formal  parts:  see  Form  39  or  4:4:. 

special  order     On  the  part  of  the  plaintiff  [or  as  may,  be]  [or.  Take  notice  that  the 
plaintiff  [or  as  may  be]  intends  to  apply,  dc],  that  this  action 

the  same  day:  Miltown  v.  Stewart,  8  Sim.  34.  This  rule  was  discussed  by  the 
Ct.  of  Appeal  in  S^ar  v.  Wabb,  25  C.  D.  84;  and  see,  as  to  the  present 
practice,  the  directions  given  to  the  Chancery  Registrars,  note  {p)  to  Form  33. 
Where  the  pit.,  having  served  notice  of  tri&l,  does  not  appear  at  the  hearing, 
the  dft.  will  not  be  required  to  prove  service  upon  himself:  James  <,.  Crow, 
7  O.  D.  410.  And  where  dft.  gives  notice  of  trial  and  the  pit.  does  not  appear 
at  the  hearing,  the  dft.  need  not  prove  service  of  the  notice  on  tlie  pit. :  Daorea 
'Patterson  v.  'Eoote,  W.  N.  (1890)  70. 
(ft)  See  O.  LXIV.  11;  O.  LXVII.  9. 
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[or,  the  issues  of  fact  in  this  action]  mfey  be  tried  by  a  Judge  '*?!'*•  ™'?n® 
sitting  with  assessors  Qm) ;  or,  [Dan.  Pr. 

by  an  official  referee  (n) ;  or,  ^^^'^ 

by  a  special  referee  (o) ;  or, 

by  an  arbitrator  agreed  by  the  parties  (p) ;  or, 

by  an  official  referee  with  assessors  (g) ;  or, 

by  a  special  referee  with  assessors  (q) ; 
and  that  the  costs  of  this  application  may  be  coats  in  the  action. 


817. 
Formal  parts:  see  Form  39  or  44.  Summons  or 

on  the  part  of  the  plaintiff  [or  as  may  6e]  [or,  Take  notice  that  the  trial  of  actiou. 
plaintiff  [or  as  may  be]  intends  to  apply,  dc.],,  that  this  action  l"?  aji^dge 
[or,  the  issues  of  fact  in  this  action]  may  be  tried  by  a  Judge  with  [Dan.  Pr. 


a  jury. 

(0  See  0.  XXXVI.  7  (a). 

(m)  As  to  asseGsors,  see  J.  A.  1873,  a.  56.  Trials  with  assessors  are  to  take 
place  in  such  manner  and  upon  such  terms  as  the  Ct.  or  a  Judge  shall  direct: 
0.  XXXVT.  43. 

(«)  As  to  official  referees,  see  J.  A.  1873,  s.  83.  As  to  distribution  of  busi- 
ness among  the  official  referees,  see  0.  XXXVI.  45 — 47b.  As  to  hearing  before 
official  referees,  see  0.  -XXXVI.  48 — 55c.  As  to  the  power  of  the  Ct.  to  refer 
a  cause  or  matter,  or  any  question  or  issue  of  fact  arising  therein,  to  be  tried 
by  an  official  referee  in  cases  involving  prolonged  examination  of  documents,  or 
local  or  scientific  investigation,  see  Arbitration  Act,  1889  (52  &  53  Vic.  u.  49). 
Neither  under  0.  XXXVI.  7a,  nor  under  s.  14  of  the  Arbitration  Act,  1889, 
can  the  whole  action  be  referred  to  an  official  referee,  except  by  consent: 
Longman  v.  East,  3  O.  P.  D.  142;  unless  the  case  is  within  clauses  (b)  and 
(c)  of  s.  14  of  the  Arbitration  Act,  1889. 

(o)  See  Arbitration  Act,  1889,  o.  14,  with  which  section  must  be  read  0. 
XXXVI.  7a.  The  combined  effect  of  the  two  is  that,  except  by  consent,  |the 
Ct.  has  no  power  to  refer  a  case  compulsorUy  to  a  special  referee,  because  the 
section  requires  the  agreement  of  the  parties:  London, ^c.  Fire  Insurance  Co. 
V.  British,  ^o.  Insurance  Co.,  54  L.  J.  Q.  B.  302.  As  to  powers  of  a  special 
referee  or  arbitrator  under  an  order  of  the  Ct.,  see  0.  XXXVI.  48 — 55;  Arbi- 
tration Act,  1889,  s.  15  (1).  The  remuneration  to  be  paid  to  a  special  referee 
must  be  determined  by  the  Ct.:  Ibid.  (3). 

(p)  See  Arbitration  Act,  1889,  s.  14;  and  preceding  note(o). 
(j)  See  preceding  note  (»») . 

(r)  See  0.  XXXVI.  3—7,  and  headnote,  p.  358.  As  to  these  rules  and  their 
effect,  read  and  consider  the  judgment  of  Lindley,  L.  J.,  in  Timson  v.  Wilson, 
38  C.  D.  72.  See  also  the  following  cases:  The  Temple  Bar,  11  P.  D.  6; 
Coote  V.  Ingram,  35  C.  D.  117;  Jenkins  v.  Bushby,  (1891)  1  Ch.  484;  Baring 
V.  N.  W.  of  Uruguay  By.  Co.,  (1893)  2  Q.  B.  406.  Where  the  whole  case  is 
a  proper  one  to  be  tried  by  a  jury,  it  is  the  more  convenient  practice  to 
transfer  the  action  altogether  to  the  K.  B.  D.:  Be  Martin,  Sunt  ir.  Chambers, 
20  C.  D.  365;  Forrester  v.  Jones,  W.N.  (1899)  78;  Fennessey  v.  Babbits,  56 
L.  T.  138;  Mangam  v.  Met.  Electric  By.,  (1891)  2  Ch.  551.  For  cases  in 
which  the  Ct.  has  granted  or  refused  the  application  to  try  by  jury,  see  Dan. 
Pr.  666  et  seq. ;  Seton,  360—362. 
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818. 

Summons  or 
notioe  for 
separate  trials 
of  distinct 
causes  of 
action  (s). 
[Dan.  Pr. 
639.] 


Formal  parts:  see  Form  39  or  44. 
on  the  part  of  the  defendant  [or,  Take  notioe  that  the  defendant 
intends  to  apply,  Sc],  that  separate  trials  miay  be  had  of  the 
several  causes  of  action  united  by  the  plaintiff  in  this  action,  that 
is  to  say,  a  separate  trial  of  the  plaintiff's  claim'  for  or  in  respect 

of ,  and  a  separate  trial  of  the  plaintiff's  claim  for  or  in  respect 

of ■.    Or  that  such  other  order  may  be  made  for  the  separate 

disposal  of  the  said  causes  of  action  as    may  be    necessary  or 
expedient. 


819. 

Siinunons  or 
notice  for  trial 
of  different 
questions  of 
fact  by 
different 
modes  or  at 
different 
times  (t) . 
[Dan.  Pr. 
638.] 


Formal  parts :  see  Form  39  or  44. 
on  the  part  of  the  defendant  [or  as  may  6e]  [or,  Take  notice  that 
the  defendant  [or  as  may  6e]  intends  to  apply,  d;c.],  that  Ithte 
question  of  fact  arising  in  this  action,  whether,  <&c.  {State  the 
question)  may  be  tried  by  {State  the  miode  of  trial ;  as  thus :  by  a 
Judge  with  a  jury,  and  that  the  question  of  fact  therein,  whether, 
dc.  {State  the  question)  may  be  tried  by  {State  the  Mode  of  trial; 
as  thus :  by  a  Judge  without  a  jury). 


Or, 

that  the  question  [or,  issue]  of  fact  arising  in  this  action,  whether, 
dc.  {State  the  question  or  issue)  may  be  tried  before  the  question 
[or,  issue]  of  fact,  whether,  dc.  {State  the  question  or  issue). 


Formal  parts:  see  Form  39  or  44. 


820. 

Summons  or 

order  for  trial  on  the  part  of  the  plaintiff  [or  as  may  fee]  \or,  Take  notice  that  the 

withouTa        plaintiff  [or  as  may  be]  intends  to  apply,  dc],  that  the  following 

jury  («).  questions  or  issues  of  fact  [or,  partly  of  fact  and  partly  of  law] 

arising  in  this  action  may  be  tried  before  a  Judge  without  a  jury 

[or  as  may  be :  see  Form.  816 ;  and  if  so,  add :  at  the  sittings  in 


(s)  See  0.  XVIII.  1. 

(<)  See  0.  XXXVI.  8;  and  headnote,  p.  "358.  An  order  to  try  certain 
issues  before  others  wiU  only  be  made  in  exceptional  aid  extraordinary  oases, 
or  where  the  Court  is  of  opinion  that  the  trial  of  the  issue  will  end  the  action: 
Piercy  v.  Young,  15  C.  D.  475,  480 ;  and  see  Emma  Silver  Minmff  Co.  v.  Grant, 
11  C.  D.  926 — 928;  and  Dent  v.  Sovereign  Life  Assuranoe  Co.,  27  W.  B.  379. 

(«)  See  0.  XXXVI.  4,  5;  and  headnote,  p.  358;  Jenkins  v.  Bicshby, 
(1891)  1  Ch.  484;  Baring  v.  North  Western  of  Uruguay  Sy.  Co.,  (1893)  2 
Q.  B.  406. 
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Middlesex;  or,  at  the  assizes  to  be  holden  in  and  for  the  county 
of ;  or  as  may  be],  that  is  to  say: — 

2    WVi  fVi    '  ^      I  C^^^**  ®^^^^  ^^^  questions  to  be  determined). 


(4.)  Countermanding  Notice  of  Trial.  •         821. 

(Short  title  and  reference  to  the  record.)  notioe°of  trial 

We,  the  undersigned  solicitors  for  the  defendants  in  this  action,  being  counter- 
hereby  consent  to  the  plaintiff  countermanding  his  notice  of  trial  [Dan.  Pr. 

of  this  action  dated  the day  of ,  19—.  ^^^-3 

Dated day  of ,  19—. 

P.  y.,  solicitor  for  defendant,  CD. 

R.  S.,  solicitor  for  all  the  other  defendants. 


822. 

Formal  parts :  see  Form  39  or  44.  fotTcrC '"" 

on  the  part  of  the  plaintiflf  [or  as  may  be]  [or,  Take  notice  that  the  countermand 
plaintiff  [or  as  may  be]  intends  to  apply,  dc],  that  he  may  be  at  notice  of 
liberty  to  countermand  the  notice  of  trial  of  this  action  given  by  man.  Pr. 
him  on  the day  of  — — ,  19 — .  637.] 


823. 
Formal  parts :  see  Form  31 .  Notice 

of  counter.^ 
Take  notice  that,  by  consent  [or,  by  virtue  of  the  order  dated  inand(a;). 

day  of ,  19—],  I  hereby  countermand  the  notice  of  trial  637^.] 

of  this  action,  given  by  me  on  the day  of ,  19 — . 


(5.)  Entry  of  Trial. 

Entry  of  Trial. — Summary  of  Material  Provisions  of  B.  S.  C.  1883. 

Obdek. 
Time  for  entry. — ^The  trial  cannot  be  entered  until  notice  of 


trial  is  given  XXXVI.  15. 

In  London  and  Middlesex,  Manchester  and  Liverpool,  and  such 
other  places  as  the  Lord  Chancellor  may  direct,  it  must  be  entered 
within  sia;  days  after  notice  of  trial,  otherwise  such  notice  is  no 
longer  in   force   „         16. 

If  the  party  giving  notice  of  trial  for  the  above-mentioned 
places  omits  to  enter  the  trial  on  the  day  or  day  after  giving 
notice  of  trial,  the  other  party  may,  unless  the  notice  has  been 
countermanded,  within  four  days  enter  the  trial  „  '      20. 


(a:)  See  O.  XXXVI.  19,  and  headnote,  p.  360  ;  Seton,  364. 
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Mntry  in  District  Registry. — After  notice  has  been  given  for       Ordee., 

trial  elsewhere  than  in  the  above-mentioned  places,  either  party 

may,  not  less  than  seven  days  before  the  commission  day,  enter 
the  trial  at  the  next  assizes  in  the  District  Registry  (if  any)  of 
the  oity  or  town  where  the  trial  is  to  be  had,  or  with  the  Associate. 
No  later  entry  will  be  allowed  except  by  special  leave XXXVI.  22J. 

District  Registries  for  certain  places.— &o  long  as  there  is  no 
District  Registry  in  certain  specified  places  entries  for  trial  may 
be  made  in  Registries  specified : „        23. 

Zists  of  trials. — ^The  District  Registrars  must  provide  two  num- 
bered lists  for  trials  with  and  without  juries  respectively.  The 
entiy  must  be  made  in  the  proper  list  in  such  vacant  number 
as  Ae  party  entering  shall  select:  the  lists  must  be  open  for 
inspection  of  all  parties  interested  during  office  hours  „         24. 

Notice  of  .postponement, — Notice  of  postponement,  withdrawal 
under  0.  XXVI.  2^  or  settlement  of  an  action  entered  for  trial, 
must  be  given  to  ibs  District  Registrar,  who  wiU  expunge  the 
entry .,  „         25. 

Transmission  of  lists  to  Associate. — ^The  District  Registrar  must 
olose  the  lists,  and  transmit  a  corrected,  copy,  with  two  copies  of 
the  documents  left  by  the  parties  entering  trials,  to  the  Associate 
at  the  assize  town,  so  that  he  may  receive  the  same  before  the 
opening   of  the  commission „         26. 

Bntry  by  Associate. — ^Trials  must  be  entered  by  the  Associate 
in  such  vacant  numbers  in  the  lists  as  the  party  entering  may 
select .".  „         27. 

Order  of  trial. — If  the  trial  be  entered  by  both  parties,  it  will 
,   be  tried  in  the  order  of  the  plaintiff's  entry  „         28. 

Copies  of  pleadings: — ^The  party  entering  the  trial  must  deliver 
to  the  proper  officer  two  copies  of  the  whole  of  the  pleadings: 
such  copies  to  be  in  print,  except  as  to  such  parts  (if  any)  as 
are  by  the  rules  permitted  to  be  written  „  24,30. 


824. 

Praeoipe  on  {Title  and  reference  to  the  record.) 

action  for  Enter  this  action  for  trial  {if  mtnesses  are  to  be  examined,  say : 

Sln'^^Pr         "with  witnesses  "(a)). 

«39.]  Dated day  of ,  19—. 

X.  Y.  {address), 
Solicitor  for  the  plaintiff  [or,  defendant]. 


(z)  See  R.  S.  C.  App.  Gr.,  22.  Where  the  action  is  to  be  tried  before  a 
Judge  in  the  Chancery  Division  it  is  entered  for  trial  with  the  Registrar; 
where  it  is  to  be  tried  at  the  sittings  held  in  Middlesex  or  London,  or  at  the 
Assizes,  the  trial  is  entered  with  the  Associate  or  District  Begistrar.  Wherever 
an  action  in  the  C.  D.  is  entered  to  be  tried  before  a  Judge  and  jury,  it  must 
be  tried  at  the  sittings  in  Middlesex:  Warner  v.  Murdoch,  4  0.  D.  750. 
Separate  lists  of  actions  for  trial  with  juries  and  trials  without  juries  at  the 
sittings  of  the  K.  B.  D.  in  London  and  Middlesex  are  prepared,  and  the  actions 
are  allotted  for  trial,  without  reference  to  any  other  list:  0.  XXXVI.  29.  Upon 
entering  the  trial  a  fee  of  %l.  is  payable:  by  a  stamp  impressed  on  the 
prcedpe:  see  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  52;  Ord.  as  to  Stamps,. 
&e.,  July,  1884,  Sched.  Two  copies  of  the  pleadings  must  be  left  with  the 
proper  officer,  together  with  a  copy  of  the  notice  of  trial:  0.  XXXVI.  24, 
30;  and  headnote,  supra. 

(b)  The  present  practice  is  for  the  parties  to  state  on  the  prcecipe  whether 
witnesses  wiU  be  examined  or  not. 


«.  1.]  MODES  OF  TRIAL  AND  ENTRY  FOR  TRIAL. 
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825. 
{Short  title  and  reference  to  the  record.)  Certificate  of 

counsel  that 
I  certify  that  this  action  is  fit  to  he  heard  as  a  short  cause.  action  is  fit 

Dated day  of ,  19-.  ^^short'M*)- 

X.  Y.,  [?»":. ?"^4 

Counsel  for  th«  plaintiff  [or,  defendant]. 


639,  643.] 


826. 

Formal  parts:  see  Form  31.  Notice  that 

.  •        ,         1  1     T    I.       1         •  action  has 

lake  notice  that  this  action  has  been  marked  for  hearing  as  a  been- marked 

short  cause  in  the  Registrar's  Book  of  Causes  standing  for  trial.       [Dan'^Pr 

639,  643.] 


(6.)  Withdratoal  of  Action.  og^ 

(Short  title  and  reference  to  the  record.)  Consent  to 

We  consent  that  this  action,  which  has  been  entered  for  trial,  be  of  action 
withdrawn,  and  be  struck  out  of  the  list  of  actions  standing  for  ^riaTivf/'"^ 
trial  accordingly.  [Dan.  Pr. 


Dated day  of ,  19 — . 

O.  P.,  solicitor  for  plaintiff, 

Q.  B..,  solicitor  for  defendant  CD., 

S.  T.,  solicitor  for  all  the  other  defendants. 


642.] 


828. 

Formal  parts :  see  Form  32  or  39  or  44.  Notice  of 

on  the  part  of  the  plaintiff  [pr  as  may  &e]  [or,  Take  notice  that  the  ^^mons  or 
plaintiff  [or  as  may  fee]  intends  to  apply,  dc],  that  he  may  be  at  notice  for 
liberty  to  withdraw  this  action,  which  has  been  entered  for  trial;   draw  action 
and  that  it  may  be  struck  out  of  the  list  of  actions  standing  for  ?°*fff  ^°^ 

_       •'  .  B  trial  («). 

trial  accordingly.  [Dan.  Pr. 

642.] 


(6)  See  Seton,  147.  An  action  will  not  be  heard  as  "short"  unless  the 
evidence,  if  any,  has  been  taken  by  affidavit:  Practice  Note,  per  M.  R.,  W.  N. 
(1875)  193. 

(o)  If  the  dft.  does  not  appear  at  the  trial,  an  affidavit  of  service  of  this 
notice  is  required.  If  any  dft.  has  not  appeared,  the  notice  may  be  served  on 
iim  by  being  filed  at  the  Central  Office,  or  with  the  District  Registrar:  0. 
XIX.  10;  O.  LXVII.  4;  see  Bymond  v.  Croft,  3  C.  D.  612;  Morton  v.  MUler, 
3  C^  D.  516.  The  notice  is  not  required  where  the  action  is  to  be  heard  on 
motion  for  judgment,  and  the  notice  of  motion  states  that  the  cause  will  be 
heard  "short." 

{d)  See  O.  XXVI.  2;  and  headnote,  p.  284. 

<e)  O.  XXVI.  1;  and  headnote,  p.  284. 
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C.  1883. 
Oedee. 


Section  II. — Trial  by  a  Judge. 

[Dan.  Pr.,  pp.  642—665.] 
Proceedings  at  Trial. — Summary  of  Material  Provisions  of  R. 

Non-apfearanoe  of  defendant  at  trial. — In  such  case  the  plain 

tiff  may  prove  Ms  claim,  so  far  as  the  burden  of  proof  lies  on  him    XXXVI.  31 . 

Non-appearance  of  plainti^. — ^In  such  case  the  defendant,  if 
he  has  "no  counterclaim,  is  entitled  to  judgment  dismissing  the 
action ;  if  he  has  a  counterclaim,  he  may  prove  such  counterclaim, 
so  far  as  the  burden  of  proof  lies  on  him  

Setting  aside  verdict  or  judgment  by  default. — Any  such  ver- 
dict or  judgment  may  be  set  aside  upon  an  application  made 
within  six  days  after  the  trial  ^ 

Adjournment  of  trial. — ^The  Judge  may  postpone  or  adjourn 
a  trial  for  such  time,  and  to  such  place,  and  upon  such  terms,  as 
he  shall  think  fit  

Judgment — further  consideration. — ^The  Judge  must,  at  or  after 
trial,  direct  that  judgment  be  entered  as  he  shall  think  right.  No 
motion  for  judgment  is  necessary  in  order  to  obtain  such  judgment 

Note  of  proceedings  at  the  trial. — The  registrar,  master,  or 
other  proper  officer,  must  make  a  note  of  the  times  at  which  the 
hearing  or  trial  commences  and  terminates  on  each  day  on  which 
the  same  takes  place,  for  communication  to  the  taxing  ofBoer 
if  required  

As  to  entry  of  findings  of  fact,  on  trial  at  the  assizes,  &c 

If  the  Judge  directs  entry  of  judgment,  absolutely  for  any 
party,  the  certificate  of  the  Associate  or  Master  is  a  sufficient 
authority  to  the  proper  officer  to  enter  judgment.  Such  certificate 
must  be  in  the  prescribed  form  (App.  B.,  No.  17)   „         42. 


32. 


34.. 


39.. 


40. 
41. 


829. 

Consent  to 
action  being 
prematurely 
heard  (f). 
[Dan.  Pr. 
643.] 


(1.)  Adi'ancing  and  Postponing  the  Trial. 

(Short  title  and  reference  to  the  record.) 
We  consent  to  this  action  being  placed  in  the  paper  of  actions 

for  trial  before  Mr.  Justice ,  on  the day  of ,  19 — . 

Dated  the day  of  — — ;  19 — . 

0.  P.,  solicitor  for  the  plaintiff, 

Q.  B,.,  solicitor  for  the  defendant  CD., 

S.  T.,  solicitor  for  all  the  other  defendants. 


830. 

Notice  of 
motion  to 
advance  an 
action  (<)). 
[Dan.  Pr. 
643.] 


Formal  parts:  see  Form  32. 
on  the  part  of  the  plaintiff  [or  as  may  be],  that  this  action  may  be 
advanced,  and  may  be  ordered  to  come  on  for  trial  next  after  the 
actions  which  have  already  been  placed  in  the  paper  of  any  day  for 
trial.  

(/)  In  the  Chancery  Division  an  ordinary  action  cannot  be  advanced  except 
by  order  of  a  Judge.  The  only  case  in  which  a  consent  can  be  taken  to 
advance  is  where  the  action  has  been  marked  as  a  short  cause. 

<y)  If  the  defendant  consents,  the  matter  is  meniaoned  to  the  Judge. 


S.  2.]  TRIAL  BY  A  JUDGE. 
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831. 
(Short  title  and  reference  to  the  record.)  Consent  to 

We  request  and  consent  that  this  action,  which  is  set  down  to  be  of  trial!'"  " 

tiied  before  Mr.  Justice [or  as  may  be],  be  not  placed  in  the  C^i^"-  ^'■■ 

paper  of  actions  for  trial  until  the day  of ,  19 — .    And 

that  it  be  marked  in  the  Registrar's  Book  of  Causes  as  standing 
over  to  that  day. 

Dated day  of ,  19 — . 

0.  P.,  solicitor  for  the  plaintiff, 
Q.  R.,  solicitor  for  the  defendant  CD., 
S.  T.,  solicitor  for  all  the  other  defendants. 
To  the  Eiegistrars  of  the  Chancery  Division 
of  the  High  Court  of  Justice. 


832. 

Formal  parts :  see  rorm  32.  Notice  of 

on  the  part  of  the  plaintiff  [or  as  may  6e],  that  the  trial  of  this  trial  may  be 
action  may  be  postponed  until  (State  when) ;  and  that  this  action  P?,^*^°p^y^  '*^' 
may  be  marked  accordingly  in  the  Registrar's  Book  of   Causes  647.] 
standing  for  trial. 


833. 
Formal  parts:  see  Form  32.  Notice  of 

on  the  part  of  the  plaintiff  [or  as  may  he\  that  a  day  may  be  fixed  g  °*^°?  *% 

for  the  trial  of  this  action.  the  trial  of 

the  action. 


834 

(2.)  The  Brief.  Brief  on  the 

trial  of  the 
(1.)    In  the  High  Court  of  Justice,  19 — .      B.  No.  — .         action:  where 

/-,,  T-»  ■    ■   •  witnesses  are 

Chancery  Division.  examined  e>i«<« 

{■Name  of  Judge.)  w^inopen 

^  '  ^     '  court  (i). 

Between  A.  B Plaintiff,  [Dan.  Pr. 

^^^  647,  note  (A).] 

CD Defendant. 

Brief  for  the  plaintiff  [or,  defendant].  (i)  Contents. 

(K)  0.  XXXVI.  34;  and  headnote,  preceding  page;  Seton,  364.  The  order 
may  also  be  made  upon  application  to  the  Judge  at  the  sitting  or  rising  Of  the 
Court,  or  at  two  o'clock;  it  is  not  usually  drawn  up,  but  a  note  of  it  ia 
placed  in  the  paper  by  the  Begistrar.  For  form  of  order  postponing  trial,  see 
Seton,  359,  No.  4. 

(i)  As  to  the  contents  of  the  brief,  see  Dan.  Pr.  647,  note  (Jt).  If  the  papers 
sent  to  counsel  are  numerous,  they  should  be  numbered  consecutively  in  the  top 
right-hand  corner,  and  an  index  should  accompany. 

D.— F.  24 
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(2)  Indorse- 
ment. 


CASE. 

Insert  the  narratvDe  of  the  ease:  which  should  be  stated 
accurately,  and  vnth  as  Wuch  conciseness  as  is  consistent  with 
perspicuity,  and  generally  in  the  order  of  time  at  which  the  events 
took  place ;  after  which,  proceed  thus  : 


PROOFS. 

(Insert  the  name  and  profession, 


To  prove  that  {Insert  the 
facts  as  they  are  to  he  proved, 
and  add)  Call 


trade,  or  business  of  each  witness ; 
and  if  the  case  depends  upon  the 
testi'ntony  of  old  people,  add  also 
.  the  age.) 

Fold  the  brief  longuxiys,  and  indorse  it  thus : 
(2.)  In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge.) 

iTo  be  tried  before  Mr.  Justice ,  with  witnesses. 

Brown 

Brief 


1?. 

Dobinson. 
19—.    B.  No. 


on  the  Trial  of  the  Action. 

Por  the  plaintiff  [or,  defendant]. 
Mr.  Y.,  K.C. 

' —  Guineas. 
Consultation  2        „ 


With  you, 

Mr.  Z. 

Consultation  on  the  day  of  ' 

clock  in  the ^noon,  at  (State  where). 

P.  &  Q., 


19- 


at 


of  the 


300,  Chancery  Lane, 
Solicitors  for  plaintiff  [or,  defendant]. 


835. 

Brief  on  the 
trial  of  the 
action :  where 
evidence 
taken  by 
affidavit. 
[Dan.  Pr. 
647,  note  (i).] 

(1)  Contents. 


(1.)  In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge.) 
Between  A.  B.  . 


19- 


B.  No.  — . 


and 


Plaintiff, 


C.  D. 


Defendant. 


Brief  for  the  plaintiff  [or,  defendant]. 


«.  2.]  TKIAL  BY  A  JUDGE,  •^''l 

Observations. 
Here  copy  any  observations  which  "may  he  necessary. 
Fold  the  brief  longways,  and  indorse  it  thus : 
(2.)  In  the  High  Court  of  Justice,  (2)  indoree- 

/^i  ■!->•••  ment. 

(Jhanoery  Division. 
{Name  of  Jvdge.) 

To  ho  tried  before  Mr.  Justice on  affidavit  evidence  (7/  so, 

■add :  and  the  cross-exaonination  of  witnesses  in  open  Court) . 
Brown 


V. 

Dobinson. 
19—.    B.  No. 


Brief 

For  the  plaintiff  {dc. :  Conclude  as  in 
Form  834). 


{3.)  Proceedings  in  Default  of  Appearance  of  either  Party,  at 

the  Trial.  836. 

{See  Form  881.)'  Judgment  for 

plaintiff  in 
default  of 
appearance  by 

defendant  at 

the  trial  (A). 
[Dan.  Pr. 
648.] 

837. 

(See  Form  890.)  Judgment  for 

defendant 
dismissing  an 
action  in 
default  of 

appearance  by 

plaintiff  at  the 
trial  (Z). 
[Dan.  Pr. 
648.] 

838. 
Formal  parts:  see  Form  32.  Notice  of 

on  behalf  of  the  plaintiff  [or,  defendant],  that  the  judgment  in  this  Siide°judg-* 

action,  dated  • day  of ,  19 — ,  whereby  it  was  ordered  {Set  ment  obtained 

on  default  of 
appearance  at 
(A)  See  O.  XXXVI.  31:  and  headnote,  p.  368.     Service  of  nortice  of  trial   the  trial  (m) . 
should  generally  be  proved:  Cookshott  v.  London  General  Cab  Co.,  26  W.  B.    jjjjj  -|' 
31.     See,  however,  Cholton  v.  Dickie,  13  C.  D.  160;  Baird  v.  East  Riding,  S;c. 
Raoeoourse  Co.,  W.  N.  (1891)  144.     The  afBdavit  of  service  may,  if  directed, 
he  produced  to  the  Registrar  at  any  time  before  the  judgment  is  passed. 

(0  See  O.  XXXVI.  32;  and  headnote,  p.  368;  Seton,  136,  No.  2.  Ser- 
vice on  the  dft.  of  notice  of  trial  need  not  be  proved:  James  v.  Crow,  7 
C.  D.  410. 

(m)  See  O.  XXXVI.  33;  and  headnote,  p.  368.  For  form  of  order,  see 
Seton,  136,  No.  3. 

24   (2) 


618.] 
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out  operative  part  of  judgment),  may  be  set  aside  on  the  ground 
that  (Show  the  grounds  of  the  application). 


839. 

Oaths,  affir- 
mations, and 
declarations 
of  witnesses. 
[Dan.  Pr. 
680.] 


(4.)  Examination  of  Witnesses  viva,  voce  at  the  Trial. 
(See  Forms  779  to  789.) 


840. 

Compelling 
the  attendance 
of  witnesses. 
[Dan.  Pr. 
660.] 


(See  Forms  742  to  772.) 


841. 

Summons  for 
liberty  to  pay 
into  Court  a 
sum  of  money 
in  respect  of 


awarded  at 
the  trial, 
where  an 
inquiry 
directed  as  to 
the  amount. 


(5.)  Proceedings  where  Damages  awarded  at  the  Trial (n). 

Formal  parts :  see  Form  39. 
on  behalf  of  the  defendant,  that  he  may  be  at  liberty  to  pay  into- 

Court  the  sum  of  £ in  respect  of  the  damages  awarded  by  the 

judgment  in  this  action,  dated  the day  of  ,  19 — ;  and 

that  such  sum  when  paid  into  Court  may  abide  the  result  of  the 
inquiry  directed  by  the  said  judgment,  and  may  not  be  paid  out  or 
otherwise  dealt  with  without  notice  to  the  applicant. 


842. 

Summons  or 
notice  for  trial 
of  the  action 
or  issues  by 
a  jury  (p). 
[Dan.  Pr. 
669.] 


Section  III. — Trial  of  the  Action  on  Issues  by  a  Judge 

AND  JuKY  (o). 

[Dan.  Pr.,  pp.  666—674.] 

(1.)  Obtaining  Order  for  Trial  with  a  Jury. 
(Same  as  Form  817.) 


(»)  As  to  the  power  of  the  Chancery  Division  of  the  High  Court  to  award 
damages,  and  modes  of  assessment,  see  Dan.  Pr.  661 — 664.  Where  damages  arfr 
to  be  assessed  in  respect  of  any  continuing  cause  of  action,  they  are  to  be 
assessed  down  to  the  time  of  assessment:  see  0.  XXXVI.  58. 

(o)  Seo  0.  XXXVI.  2,  6,  7  (a);  and  headnote,  p.  368. 

(p)  For  form  of  order  for  the  trial  of  issues,  see  Seton,  359,  N'os.  I,  2,  3. 
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(2.)  Obtaining  a  Special  Jury. 

Special  Jury. — Summary  of  Material  Provisions  of  B.   8.   C.   1883. 
A.  At  instance  of  plaintiff. — Where  plaintiff  is  entitled  to  a        Ordbk. 
jury,  he  may  have  the  issues  tried  by  a  special  jury,  on  giving 


notice  in  writing  at  the  time  when  he  gives  notice  of  triS XXXVI.  7  (6). 

B.  At  instance  of  defendant. — Defendant  may  have  issues  tried' 
by  a  special  jury,  on  giving  notice  in  -writing,  at  any  time  after 
ihe_  close  of  the  pleadings  or  settlement  of  the  issues,  and  before 
notice  of  trial,  or,  if  notice  of  trial  has  been  given,  not  less  than 

«ta:  cZear  <ioy»  before  the  day  for  which  such  notice  has  been  given  „      7(c). 

C.  By  order. — ^A  Judge  may  at  any  time  make  an  order  for 
a  special  jury,  upon  such  terms,  if  any,  as  to  costs  and  otherwise 

as  may  be  just  „      7  (ti). 


843. 

Formal  parts :  see  Form  31 .  Notice  of 

Take  notice,  that  it  is  the  intention  of  the  aboVe-named  plaintiff  |j^^°action 

[or,  defendant]  to  have"  this  action  [or,  the  issues  in  this  action]  tried  by 

.    .    1  T  .   T  -  a  special 

tned  by  a  special  jury.  j^ry  (q). 

Dated day  of  — ,  19—.  [l>ao.  Pr. 

lYours,  d:c. 
A.  B., 
Plaintiff's  [pr,  Defendant's]  SoHcitor 
[or,  Agent],  of,  <&c. 

844. 

Formal  parts:  see  Form  39  w  44.  notToTthlt'"' 

on  the  part  of  the  plaintiff  [or,  defendant]  [or,  Take  notice  that  action  be  tried 

the  plaintiff  [or,  defendant]  intends  to  apply,  dc]  that  this  action  2UTy{ry'^^^ 

[or,;  the  issues  in  this  action]  may  be  tried  by  a  special  jury.  t^*^-  ^'■• 

Dated day  of ,  19 — . 


845. 

Formal  parts :  see  Form  31 .  Notice  to 

Take  notice  that  this  action,  which  is  to  be  tried  at  the  next  ^tion  to  be 

assizes  to  be  holden  in  and  for  the  county  of [or  as  may  &e],  '"^"^  ^J 

18  to  be  so  tried  by  a  special  jury.  jury  (s). 

Dated day  of ,  19 — . 

Yours,  dc. 
A.  B., 
Plaintiff's  [or,  Defendant's]  Solicitor 
[or,  Agent],  of,  dc. 

To  the  Sheriff  of ,  and 

his  under-Sheriff . 


(?)  See  O.  XXXVI.  7  (J),  (c);  and  headnote,  stepra;  Juries  Act,  1825  (6 
Geo.  IV.  o.  50),  s.  34;  and  Special  Juries  Act,  1898  (61  Vic.  o.  6). 

(r)  See  O.  XXXVI.  7  (d) ;  and  headnote,  supra.  As  to  the  practice  on  sum- 
moning a  jury,  see  Chitty's  Arch.  602  et  seq. ;  The  Juries  Act,  1870  (33  &  34 
Vic.  c.  77);  The  Special  Juries  Act,  1898  (61  Vic.  c.  6). 

(«)  See  C.  L.  P.  Act,  1852  (15  &  16  Vic.  o.  76),  ss.  112,  113;  and  The 
Juries  Act,  1870  (33  &  34  Vic.  u.  77),  s.  18. 
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846. 

Summons  ( 
notice  for  f 
■view  (t). 
[Dan.  Pr. 
670.] 


(3.)  Obtaining  a  view  hy  the  Jury . 

Formal  parts:  see  Form  39  or  44. 
on  the  part  of  the  plaintifE  [pr  as  wkiy  he\  [or,  Take  notice  that 
the  plaintifE  [or  as  may.  &e]  intends  to  apply,  dc.\  that  a  view  of 
(Jlere  set  out  the  premises  to  be  inspected,  such  as :  the  messuagea 
and  premises  referred  to  in  the  statement  of  claim'  herein)  be  had 
by  six  or  more  jurors  on  the  usual  terms.  And  that  the  costs  of 
this  application  be  costs  in  the  action. 

Dated day  of ,  19—. 


(4.)  Proceedings  in  Default  of  Appearance  of  either  Party  at 

the  Trial. 

{Same  as  Foi-nis  836  to  838.) 


847. 

Calling  the 
jury  (m). 


(6.)  Calling,  Challenging,  and  Suf earing  the  Jury. 
Gentlemen  of  the  Jury:  Answer  to  your  names. 


848. 

Challenge  to 
the  array  («), 


■B.  j  And  now  at  this  day,  to  Vit,  on ,  come  as  well  the 

1}.  >  plaintiff  as  the  defendant,  by  their  respective  solicitors  as 
D.  )  aforesaid:  and  the  jurors  of  the  jury  impanelled  also 
come.  And  hereupon  the  (defendant)  chaUengeth  the  array  of  the 
said  panel :  because  he  saith  that  {de. ;  State  the  matter  of 
ehallenge  with  certainty  and  precision) .  And  this  he  is  ready  to 
verify.  Wherefore  he  prayeth  judgment,  and  that  the  said  panel 
may  bo  quashed.  

(0  See  0.  L.  5;  0.  L.  P.  Act,  18S2  (15  &  16  Vic.  c.  76),  a.  114;  Chitty'a 
Arch.  328,  609 — 611.  The  order  may  be  made  ex  parte  if  consent  of  the  other 
parties  have  been  obtained:  Piekard  v.  G.  N.  S.  Co.,  W.  N.  (1883)  194.  For 
form  of  affidavit  in  support  of  the  application,  and  of  order,  see  Chitty's 
Forms,  389.    As  to  the  fees  payable  on  a  view,  see  Chitty's  Arch.  610,  611. 

(«)  As  to  who  may  be  jurors,  who  are  exempt  from  serving,  and  how  ex- 
emption may  be  claimed,  and  the  qualification  of  jurors,  see  Chitty's  Arch. 
613—616;  The  County  Juries  Act,  1825  (6  Geo.  IV.  u.  50);  The  Juries  Act, 
1870  (33  &  34  Vie.  c.  77),  ss.  6,  8—10,  12,  16,  19,  and  Sched.  .The  Judicature 
Acts  and  the  Kules  of  Court  thereunder  do  not  afEect  the  law  relating  to  jury- 
men or  juries;  J.  A.  1875,  b.  20.  As  to  the  power  to  make  rules  of  Court 
with  respect  to  special  juries,  see  Special  Juries  Act,  1898  (61  Vic.  c.  6).  As 
to  the  mode  of  calling  and  swearing  the  jury,  see  Chitty's  Arch.  625 — 627. 

(»)  As  to  the  different  kinds  of  challenge,  and  the  trial  thereof,  see  Chitty's 
Arch.  616—621. 
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849. 


I  swear  by  Almighty,  God  that  I  ■will  well  and  truly  try  Oathoftriera 
whether  {NaMe  of  juror  challenged)  stands  indifferent  between  ll'^^"^^" 
the  parties,  and  a  true  verdict  give  according  to  the  evidence.  favour  (y). 


850. 

I  swear  by  Almighty  God  that  I  will  well  and  truly  try  the  Oft^i  *«  ^^  , 

.    .       1  ,  °    /  .  .,  T.         .'''',.         administered 

issues  joined  between  the  parties,  and  a  true  verdict  give  according  to  the  jurors. 

to  the  evidence. 


851. 
I,  A.   B.,  being  one  [of  the  people  called  Quakers — or,  the  Affirmation  of 
United  Brethren  called  Moravians],  do  solemnly,  sincerely,  and  Moravian  (z) 
truly  declare  and  affirm,  that  I  wiU  well  and  truly  try  the  issues  i^ryman. 
joined  between  the  parties,  and  a  true  verdict  give  according  to 
the  evidence. 


852. 
I,  A.  B.,  do  solemnly,  sincerely,  and  truly  declare  and  affirm  Affirmation  of 
that  I  will  well  and  truly  try  the  issues  joined  between  the  parties,  under  the 
and  a  true  verdict  give  according  to  the  evidence.  "^(S,*??  f""*' 

1888  (fl). 


(6.)  Examination  of  Witnesses  viva  voce  at  the  Trial. 
{Same  as  Forms  779  to  789.) 


853. 

Oaths,  affir- 
mations, and 
declarations 
of  witnesses. 


{Same  as  Forms  742  to  772.) 


854. 

Compelling- 
the  attend- 
ance of 
witnesses. 


(y)  Stringer's  Oaths,  150. 

(a)  See  the  Quakers  and  Moravians  Act,  1833  (3  &  4  Will.  IV.  o.  49); 
Stringer's  Oaths,  130,  150.  As  to  an  oath  by  an  ex-Quaker  or  ex-Moravian, 
see  the  Quakers  and  Moravians  Act,  1838  (1  &  2  Vic.  o.  77) ;  Stringer's  Oaths, 
150. 

(o)  See  Oaths  Act,  1888  (61  &  62  Vie.  o.  46),  8.  1.  The  officer,  on  receiving 
an  intimation  from  a  juror  that  he  objects  to  being  sworn,  must  ascertain  from 
Tiim  that  he  bases  such  objection  on  the  ground:  (a)  that  he  has  no  religious 
belief;  or  (S)  that  the  taking  of  an  oath  is  contrary  to  his  religious  belief. 
This  form  may  be  used  for  Quakers  or  Moravians,  unless  ihey  claim  to  affirm 
under  their  special  Acts:  Stringer's  Oaths,  149. 
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855. 

Oath  of  the  (7)  The  Verdict. 

usher  of  the 

Court,  on  jury      I  swear  by  Almighty  God  that  I  will  well  and  truly  keep  this 

considOT  their  i^^J  ^^  some  private  and  convenient  place,  without  meat,  drink, 

verdict.  or  fire  (candle-light  excepted)  (&).     I  will  not  suffer  any  person 

to  speak  to  them,  neither  will  I  speak  to  them  myself,  without 

leave  of  the  Court,  except  to  ask  them  if  they  are  agreed  on  their 

verdict. 

"6.  i_  Gentlemen  of  the  Jury:  Are  you  agreed  upon  your  verdict? 

the  verdict.  2.  How  dp  you  find? 


PR„  (8)  The  Associate's  Certificate. 

Certificate  of  (Title  and  reference  to  the  record.) 

trial  (c).  I  certify  that  this  action  was  tried   before    the   Honourable 

672*^  ^^         ^^'  J'lstice with  a  common  [or,  special]  jury  of  the  county 

of ,  on  the day  of ,  19 — . 

The  jury  found  {State  the  findings). 

The  Judge  directed  that  judgment  should  be  entered  for  the 

plaintiff  {or  as  wkty  be']  for  £ ,  with  bosts  of  suit  [or  as  may  he]. 

The  Judge  certified,  &c.{d). 

Dated day  of ,  19 — . 

X.  Y.  {Add,  title  of  officer.) 


Section  IV. — Trial  by  Referees  and  Arbitrators. 

[Ban.  Pr.,  pp.  674—682.] 

Seferees. — Summary    of  Material  Provisions   of   B.    S.    C.    1883. 

Distribution  of  business  referred  to  Official  Referees. — ^When  an.       Obdbk. 


order  is  made  referring  any  business  to  the  Official  Referees,  it 
may  refer  such  business  to  any  one  of  them  in  particular;  but  if 
no  particular  referee  is  named  in  the  order  the  business  must  be 
distributed  among  them  by  the  clerk  to  the  senior  OfSoial  Eeferee 
in  rotation,  or  in  such  other  manner  as  the  Lord  Chancellor  may 
direct XXXVI.  45. 


(6)  See  the  Juries  Act,  1870  (33  &  34  Vic.  c.  77),  s.  23. 

(o)  See  0.  XXXVI.  41,  42;  which  provide  that  where  the  officer  present  at 
the  trial-  is  not  the  officer  by  whom  judgments  ought  to  be  entered,  the  Associate 
or  Master  must  enter  all  such  findings  of  fact  as  the  Judge  may  direct  to  be 
entered,  and  the  directions,  if  any,  of  the  Judge  as  to  judgment,  and  the  cer- 
tificates, if  any,  granted  by  the  Judge,  in  a  book  to  be  kept  for  the  purpose; 
and  the  certificate  of  the  Associate  or  Master  will  be  a  sufficient  authority  to 
the  proper  officer  to  enter  judgment.  For  this  certificate  a  fee  of  \l.  is  payaJile: 
by  a  stamp  impressed  on  or  adhesive  to  the  certificate:  see  Ord.  as  to  S.  C. 
Pees,  1884,  Sched.  No.  63 ;  Ord.  as  to  Stamps,  &o.,  July,  1884,  Sched.  For  form 
of  certificate,  see  R.  S.  C.  App.  B.,  Part  II.,  No.  17. 

{d)  As  to  certificate  by  Judge  as  to  special  jury,  see  Chitty's  Forms,  398. 
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When  an  order  has  been  made  referring  any  business  to  the      Ordee. 

Official  Referees,  not  naming  any  one  of  them  in  particular,  the  

order  must  be  produced  to  the  clerk  to  the  senior  Official  Referc©,i 
who  must  indorse  on  the  order  the  name  of  the  Official  Referee  to 
whom  the  business  is  to  be  referred.    The  order  so  indorsed  will 

be  sufficient  authority  for  the  Official  Referee  to  proceed  XXXVI.  46. 

When  an  order  is  made  referring  any  business  to  any  one  in 
particular  of  the  Official  Referees,  regard  must  be  had  to  such 

reference  in  the  distribution  of  business  „         47. 

Quarterly  return  of  pending  business. — A  quarterly  return  of 
the  pending  business  before  the  Official  Referees  is  to  be  made  by 

the  senior  Official  Referee  to  the  Lord  Chancellor  „       47a. 

Transfer  from  one  JReferee  to  another. — An  order  may  be  made 
by  the  Lord  Chancellor  and  Lord  Chief  Justice,  or  either  of  them, 

for  transfer  of  business  from  one  Official  Referee  to  another „       47b. 

Trial  before  Referee. — ^Where  any  cause  or  matter,  or  any  ques- 
tion therein,  is  referred  to  a  Referee,  he  may  hold  the  trial  at, 
or  adjourn  it  to,  any  place  which  he  may  deem  most  convenient, 
and  have  any  inspection  or  view,  either  by  himself  or  with  his 
assessors  (if  any),  which  he  may  deem  expedient.    He  must,  unless 

otherwise  directed,  proceed  with  the  trial  de  die  in  diem-  „        48. 

Evidence  and  procedure  before  Referees. — Evidence  must  be 
taken,  the  attendance  of  witnesses  enforced  by  subpoena,  and  the 
trial  conducted  in  the  same  manner,  as  nearly  as  circumstances 

will  admit,  as  trials  are  conducted  before  a  Judge  „         49. 

Authority  of  Referee. — The  Referee  has  the  same  authority 
with  respect  to  discovery  and  production  of  documents,  and  in 
the  conducfrof  any  reference  or  irial,  and  the  same  power  to  direct 

judgpient  to  be  entered,  as  a  Judge  of  the  High  Court  „        60. 

He  may  not,  however,  commit  any  person  to  prison,  or  enforcei 

any  order  by  attachment  or  otherwise  „         51. 

Power  to  submit  questions  to  the  Court. — ^Th©  Referee  may, 
before  the  conclusion  of  any  trial  before  him,  or  by  his  report, 
submit  any  question  for  the  decision  of  the  Court,  or  state  any 
facts  specially,  with  power  to  the  Court  to  draw  inferences  there- 
from: and  the  Court  can  require  any  explanation  or  reason  from 
the  Referee,  and  remit  the  cause  or  matter,  or  any  part  thereof, 
for  re-trial  or  further  consideration  to  the  same  or  any  other 
Referee:  or  may  decide  the  question  referred  on  the  evidence 
taken  before   the    Referee,  either    with    or    without    additional 

evidence „  52. 

Rules  49  to  52  apply  when  any  cause  or  matter  or  any  question 

or  issue  of  fact  is  referred  to  an  Official  Referee  „       52a. 

Notice  of  Referee's  report. — Whenever  a  report  is  made  by  a 
Referee,  he  must  on  the  same  day  cause  notice  thereof  to  be  given 
to  all  the  parties  to  the  trial  or  reference  by  prepaid  post  letter 

■directed  to  the  address  for  service  of  each  party  „         53. 

Application  to  adopt,  vary,  or  remit  report. — Where  under  s.  13 
-of  the  Arbitration  Act,  1889,  the  report  has  been  made  in  a  cause 
•or  matter,  the  further  consideration  of  which  has  been  adjourned, 
any  party,  on  the  hearing  on  further  consideration  may,  without 
notice  of  motion  or  simtmons,  apply  to  the  Court  or  a  Judge  to 
adopt  the  report,  or  give  not  less  than  four  days'  notice  of  motion, 
■to  come  on  with  the  further  consideration,  to  vary  the  report  or 
remit  the  matter  for  re-hearing  to  the  same  or  any  other  Referee  „         54. 

Where  no  further  consideration  has  been  adjourned,  amr  party 
may,  by  an  eight  days'  notice  of  motion,  apply  to  the  Court  to 

■adopt,  vary,  or  remit  the  report „         55. 

Costs. — Where  the  whole  of  a  cause  or  matter  is  referred  to  an 
Official  Referee,  he  has  the  same  discretion  as  to  costs  as  the  Court 
•or  a  Judge „       55b. 

Arbitrator  under  an  order. — ^Rules  48  to  55  apply  where  any 
cause  or  matter  is  referred  to  any  officer  of  the  Court  or  to  a 
Special  Referee  or  Arbitrator.  When  the  Arbitrator  is  appointed 
•ofiierwise  than  by  order,  the  provisions  of  Rule  48  as  to  sitting 
■de  die  in  diem  do  not  apply  „       55c. 
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Fees. — Court  or  Judge  may,  on  the  applieation  of  the  official       Obdee. 

solicitor  by  summons,  and  upon  a  report  signed  by  the  Official 

Referee  or  Master  stating  the  amount  of  the  unpaid  fees,  order 
the  solicitor  of  the  party  by  whom  the  fees  are  payable  personally 
to  pay  the  said  amount  and  the  costs  of  the  official  solicitor  ...  XXXVI. 55d. 


858. 

Summons  or 
notice  for 
reference  to 
referee,  under 
Arbitration 
Act,  1889, 
s.  13  («). 
[Dan.  Pr. 
677.] 


(1.)  Trial  hy  Referees  and  Arbitrators  {e) . 

Formal  parts :  see  Form  39  or  44. 
on  the  part  of  the  plaintiS  [or  as  may  he]  [or,  Take  notice  that  the 
plaintiff  [or  as  may  6e]  intends  to  apply,  dc],  that  pursuant  to 
the  Arbitration  Act,  1889,  s.  13,  the  following  question  arising  in 

(e)  The  practice  as  to  references  by  order  of  the  Ct.  is  now  governed  by 
O.  XXXVI.  7  (a),  and  ss.  13,  14  of  the  Arbitration  Act,  1889  (52  &  63  Vic. 
0.  49),  replacing  the  repealed  ss.  66  and  57  of  J.  A.  1873.  The  effect  of  these 
provisions  is  briefly  as  follows: — ^Under  s.  13,  subject  to  the  right  to  have  par- 
ticular cases  tried  by  a  jury,  the  Ct.  or  a  Judge  may  refer  any  question  arising 
in  any  cause  or  matter  for  inquiry  or  report  to  any  official  or  special  referee. 
Under  s.  14,  by  consent  of  the  parties,  the  whole  cause  or  matter,  or  any 
question  or  issue  of  fact  arising  therein,  may  be  ordered  to  be  tried  before  a 
special  referee  or*  arbitrator  respectively  agreed  on  by  the  parties,  or  before  an 
official  referee.  Even  without  consent  a  trial  may  be  ordered  before  an  official 
referee,  provided  the  case  be  brought  within  sub-s.  (b)  or  (c)  of  s.  14 — that 
is  to  say,  if  (b)  the  cause  or  matter  be  one  requiring  prolonged  examination  of 
documents  or  any  scientific  or  local  investigation,  which  cannot,  in  the  opinion 
of  the  Ct.,  conveniently  be  made  before  a  jury  or  conducted  by  the  Ct.  through 
its  other  ordinary  officers;  or  (o)  if  the  question  in  dispute  consists  wholly  or 
in  part  of  matters  of  account.  Consent  of  the  parties,  however,  is  a  condition 
precedent  to  an  order  for  trial  before  a  special  referee  or  arbitrator,  for  by  the 
express  terms  of  s.  14  such  special  referee  or  arbitrator  must  be  a  person  agreed 
on  by  the  parties.  (London  and  LanaasMre  Insurance  Co.  v.  Sritish-Amerioan 
Insurance  Co.,  54  L.  J.  Q.  B.  302.)  Under  s.  13  an  order  may  be  made  re- 
ferring a  question  for  inquiry  or  report  to  a  special  referee  without  consent, 
and  whether  the  parties  like  it  or  not.  (So  held  by  Pearson,  J.,  under  s.  56 
of  J.  A.  1873,  in  Badische  Anilin,  %c.  v.  Levinstein,  24  C.  D.  p.  167.) 

An  official  or  special  referee  or  arbitrator  is  deemed  to  be  an  officer  of  the  Ct., 
and  has  such  authority  as  is  prescribed  by  rules  of  Ct.,  or  as  the  Ct.  or  » 
Judge  may  direct:  Arbitration  Act,  1889,  ss.  15,  21 ;  0.  XXXVI.  48— 66c. 

The  report  or  award  of  an  official  or  special  referee  or  arbitrator  on  a 
reference  by  order  is,  unless  set  aside  by  the  Ct.  or  a  Judge,  equivalent  to  a 
verdict  of  a  jury:  Arbitration  Act,  1889,  s.  15  (2).  As  to  the  meaning  pf 
"equivalent  to  the  verdict  of  a  jury,"  see  Glashrooh  v.  Owen,  1  Times  Eep. 
62;  Gower  v.  Tohitt,  39  W.  B.  193;  Clarh  v.  Sonnensohein,  25  Q.  B.  D.  464. 
As  to  the  power  of  a  referee  to  direct  judgment  to  be  entered,  see  0.  XXXVI. 
50;  0.  XL.  2.    The  latter  rule  refers  only  to  references  for  trial  under  s.  14. 

The  fees  of  an  official  referee  are  regulated  by  order  as  to  S.  C.  !Fees,  1884, 
Sched.  Nos.  88 — 91,  as  amended  by  order  as  to  S.  0.  Fees,  Feb.  1903.  As  to 
enforcing  payment  of  such  fees,  see  O.  XXXVI.  55d.  The  fees  of  a  special 
referee  are  in  the  discretion  of  the  Ct. ;  Arbitration  Act,  1889,  s.  16  (3). 

(/)  See  Arbitration  Act,  1889,  a.  13,  and  note  (e),  supra.  The  questions 
which  can  be  referred  for  inquiry  are  such  as  must  necessarily  be  decided  in  the 
cause  or  matter:  Weed  v.  Ward,  40  0.  D.  565.  The  inquiry  contemplated  is 
one  by  examination  of  witnesses,  and  not  only  by  personal  observation  of  the 
referee:  Baroness  WenlocTt  v.  River  Dee  Co.,  19  Q.  B.  D.  165. 
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this  action  [or,  matter]  may  be  referred  to  the  Official  Eeferee  in 
rotation (gr)  [or,  to  J.  A.,  esquire,  one  of  the  Official  Keferees  of 
the  Supreme  Court  (^r);  or,  to  Mr.  X.  Y.,  of,  dc,  as  Special 
Eeferee;  or,  to  a  Special  Eeferee  to  be  agreed  on  by  the  parties], 
to  inquire  and  report  whether  (Here  state  the  question).  And 
that  the  costs  of  this  application  may  be  costs  in  the  action  [or, 
matter]. 


859. 

Formal  parts :  see  Form  39  or  44.  Another 

on  the  part  of  the  plaintiff  [or  as  may  be]  [or,  Take  notice  that  the  [Dan.  pi-, 
plaintiff  [or  as  Tnay  6e]  intends  to  apply,  c&c.j,  that  pursuant  to  the  ^'^'^•l 
Arbitration  Act,  1889,  s.  13,  it  may  be  referred  to  Mr.  A.,  of,  dc, 
as  Special  Eeferee,  to  survey  and  inspect  the  premises  of  the 
plaintiff  and  of  the  defendant  respectively,  and  the  premises 
adjoining  thereto  respectively,  and  to  report  whether  or  not  the 
plaintiff's  premises  are  affected  by  noise,  arising  or  coming  from 
the  defendant's  stables  as  ordinarily  used  by  the  defendant,  and  if 
so,  then  in  what  manner,  and  to  what  extent,  and  how  the  same  is 
caused  or  arises.  And  also  to  report  whether  or  not  the  plaintiff's 
premises  are,  or  are  likely  to  be,  affected  by  the  drainage  coming 
from  the  defendant's  stables  as  at  present  used,  and  if  so,  to  what 
extent,  in  what  manner,  and  how  the  same  is  caused  or  arises. 


860. 

Formal  parts :  see  Form'  39  or  44:.  Summons  or 

on  the  part  of  the  plaintiff  [or  as  m^y  be]  [or.  Take  notice  that  the  trilTof  ""^ 

plaintiff  [or  as  rrkiy  be]  intends  to  apply,  dc],  that  pursuant  to  the  question 

Arbitration  Act,  1889,  s.  14,  the  following  question  of  fact  [or,  referee.^under 

issue  of  fact — or,  question  of  account]  arising  in  this  action  [or,  \^Y^^^^°^ 

matter]  may  be  tried  before  the  Official  Eeferee  in  rotation  [or,  s.  u(i). 

before  I.  A.,  Esquire,  one  of  the  Official  Eeferees  of  the  Supreme  677  n' 
Court — or,  before  Mr.  X.  Y.,  of,  dc,  as  Special  Eeferee — or, 
before  a  Special  Eeferee  to  be  agreed  upon  by  the  parties], 

ig)  See  0.  XXXVI.  45,  46,  47;  and  headnotes,  pp.  376,  377. 

(A)  For  form  of  order,  see  Seton,  385,  No.  6;  R.  S.  C.  App.  K.,  No.  32; 
Broder  v.  SaUlard,  2  C.  D.  692. 

(i)  See  O.  XXXVI.  7  (a);  Arbitration  Act,  1889  (52  &  53  Vic.  u.  49),  a.  14; 
and  note  («),  preceding  page.  A  reference  under  this  section  is  for  decision,  and 
not  merely  for  report.  Except  by  consent  the  case  cannot  be  tried  by  a  special 
referee.  In  oases  requiring  prolonged  investigation  of  documents  or  consisting 
whoUy  or  in  part  of  matters  of  account,  an  order  may  be  made  even  without 
consent  to  refer  to  trial  before  an  official  referee.     As  to  the  meaning  of  the 
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If  SO,  add:  with  Mr.  G.  H.,  of,  dc,  and  Mr.  I.  K.,  of,  dc, 
as  assessors, 
that  is  to  say,  whether  {Here  state  the  question). 

If  it  is  desired  that  the  trial  vmy  be  on  any  particular  terms, 
or  may  he  conducted  in  any  particular  msanner,  add:  And 
that  such  trial  may  be  on  the  following  terms  [or,  may  be 
conducted  in  the  following  manner],  that  is  to  say:  (State 
what) . 


861. 
Summons  or        Formal  parts :  see  Form  39  or  44. 

notice  for  trial  ,  c    ^         i    •      -ri-  r  t    -l  r         mi 

of  the  action  on  the  part  01  the  plamtin:  [or  as  may  oej  lor,  Take  notice  that  the 
Trferee°f/r*^  plaintiff  [or  as  may  be]  intends  to  apply,  dc],  that  this  action  [or, 
aU  the  questions  in  this  action]  be  tried  by  an  Official  Referee,  who 
shall  have  all  the  powers  of  certifying  and  amending  of  a  Judge  of 
the  High  Court  of  Justice,  and  shall  direct  judgment  to  be  entered 
and  otherwise  deal  with  the  whole  action  pursuant  to  the  Rules  of 
the  Supreme  Court,  Order  XXXVI. 


862. 

Appointment  in -g     at^    

to  proceed  -_  .... 

■with  reference  In  the  Supreme  Court  of  Judicature, 

before  official  r\m    •   t  -rt   j^  j     r^         i 

Trferee  ik).  Orhcial  Jxeieree  s  Court, 

Chancery  Division. 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

I  appoint day,  the day  of ,  19 — ,  at o'clock 

in  the ^noon  to  proceed  with  this  reference  \_or,  inquiry  directed 

words  "prolonged  examination  of  documents,''  see  Ormerod  v.  Todmorden,  8 
Q.  B.  D.  664;  Green  v.  Barrett,  W.  N.  (1875)  204;  BamUton  v.  MerohanU' 
Marine  Insurance  Co.,  58  L.  J.  Q.  B.  544.  As  to  "scientific  or  local  investi- 
gation,'' see  Saxby  v.  Gloucester  Wagon  Co.,  W.  N.  (1880)  28.  As  to  "matters 
of  account,"  see  Re  Leigh,  3  C.  D.  292;  Ward  v.  Pilley,  5  Q.  B.  D.  427; 
Eoch  V.  Boor,  49  L.  J.  Q.  B.  665;  Knight  v.  Coales,  19  Q.  B.  D.  296.  Tor 
form  of  order,  see  Seton,  386,  No.  8.  No  affidavit  will  be  necessary  if  it 
appears  sufficiently  from  the  pleadings  or  other  documents  in  the  action  that 
there  ought  to  be  a  reference. 

(?)  See  0.  XXXVI.  7  (o),  50;  Arbitration  Act,  1889,  s.  14;  Seton,  386,  No. 
8;  and  R.  S.  C.  App.  K.  33a.  If  the  case  does  not  come  within  clauses  (S) 
or  (o)  of  the  section,  the  whole  cause  cannot  be  oompulaorily  referred  for  trial, 
except  by  consent:  see  Longman  v.  Mast,  3  C.  P.  D.  142.  Where  the  whole 
cause  is  referred,  the  costs  of  reference  are  included  in  the  costs  of  the  action: 
Patten  v.  West  of  England  Iron  Co.,  (1894)  2  Q.  B.  159. 

Qe)  As  to  mode  of  proceeding  before  a  referee,  see  0.  XXXVI.  48,  49,  50; 
and  headnote,  p.   377.     Upon  a  reference  to  an  official  referee  the  follow- 
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by  tho  order  of  reference  dated  the of ,  19—]  de  die  hi 

diem  at  my  Court  Room,  No. ,  at  the  Royal  Courts  of  Justice 

[or,  if  the  reference  is  held  out  of  London,  at ,  in  the  county 

of ]. 

Dated  this day  of ,  19—. 

,  OfBcial  Referee. 


863. 

{Title  and  reference  to  the  record.)  The  like 

,  before  a 

I  appoint day,  the day  of ,  19 — ,  at of  the  epeoial 

clock  in  the noon,  at  {State  where ;  as  thus :  my  Chambers,  ^^  ^^^^  ^  ^ 

situate  at  No.  ,  Old  Square,  Lincoln's  Inn,  in  the  county  of 

Middlesex),  to  proceed  j(rith  the  inquiry  [or,  the  trial — or,  the 

accounts]  directed  by  the  order  of  reference,  dated  the day 

of ,  19 — .    And  I  direct  that  all  parties  concerned  do  attend 

me  accordingly. 

Dated  — —  day  of ,  19 — . 

X.Y., 

Special  Referee. 


864. 
{Title  and  reference  to  the  record.)  Report  of 

As  Official  Referee  in  rotation  [or,  as  Official  Referee — or,  as  Dan.  Pr. 
Special  Referee]  to  whom,  by  order    ma4e  in  this  action  \or,-  ^^''■^ 

matter],  and  dated  the day  of ,  19 — ,  it  was  referred  to 

try  the  following  question  or  issue  of  fact,  namely  {State  what), 

ing  fees  are  payable,  viz. : — On  proceedings  before  an  official  referee  in  London 
or  Middlesex,  for  ©very  hour  or  part  of  an  hour  the  official  referee  is  occupied, 
including  examination  of  witnesses,  if  any,  10s.;  and  on  every  reference  else- 
where than  in  London  or  Middlesex,  a  fee  of  61.  is  payable;  and  for  ©verj' 
hour  or  part  of  an  hour  the  official  referee  is  occupied  beyond  two  full  days, 
10». ;  and  a  further  fee  for  every  night  the  official  referee  shall  b©  absaal 
from  London  of  II.  lis.  6d.,  and  for  his  clerk  15s.  As  to  when  such  feei 
become  due  and  payable,  see  Ord.  as  to  S.  C.  Tees,  1884,  Sched.  Nos.  88 — 91, 
as  amended  by  Ord.  as  to  S.  C.  Fees,  Feb.  1903;  Ord.  as  to  Stamps,;  to. , 
July,  1884,  Sched.  The  present  referees  are  Mr.  Verey,  Mr.  Edward  Pollock, 
and  Mr.  M.  J.  Muir  Mackenzie.  The  following  are  the  numbers  of  the  Room , 
in  the  Royal  Ciourts  of  Justice  in  which  they  respectively  sit,  viz.: — Mr.  Verey, 
Room  195;  Mr.  PoUock,  Room  193;  Mr.  Mackenzie,  Room  305. 

(l)  As  to  the  mode  of  conducting  a,  reference  before  a  special  referee,  seo 
O.  XXXVI.  48,  49,  50;  and  headnote,  p.  377.  The  remuneration  to  bo 
paid  to  the  special  referee  must  be  determined  by  the  Court:  Arbitration  Act, 
1889,  s.  15  (3);  in  Wallis  v.  LiaJifieU,  W.  N.  (1876)  130,  and  in  Re  Perriv, 
Court  v.  Perrin,  M.  R.,  31st  Jan.  1876,  Reg.  Lib.  B.  127,  where  the  referees 
were  Queen's  Counsel  the  remuneration  was  fixed  at  five  guineas  a,  sitting. 

(ni)  The  report  or  certificate  of  the  referee  should  be  filed  in  the  Central 
Office.     For  the  form  of  report  in  the  text,  see  Re  Leigh,  RowoUffe  v.  Leigh, 
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865. 

The  Uke  (h). 
[Dan.  Pr. 
680.] 


TRIAL  OP  ACTION  AND  ISSUES  THEREIN.       [Ch,  XV. 

I  report  as  follows,  namely  :    That  (State  the  finding  of  the 
Referee) . 

Dated day  of ,  19—. 

A.  B. 


{Title  and  reference  to  the  record.) 

As  Official  Eeferee  (dc. :  as  in  Form  864),  to  whom,  by  order 
{dc. :  as  in  Form  864),  the  following  inquiry  was  referred,  that  is 
to  say:  An  inquiry  what  damages  (dc. :  setting  out  the  inquiry), 
I  report  as  follows,  namely:  That  damages  have  been  sustained  by 
the  defendant,  dc,  and  that  the  same  amount  to,  dc. 

Dated day  of ,  19 — . 

A.  B. 


866. 

The  like  (o). 
[Dan.  Pr. 
680.] 


867. 

Notice  of 
motion  to 
vary  report, 
or  remit 
cause  for 


(Title  and  reference  to  the  record.) 
As  Official  Referee  (dc:  as  in  Form  864),  to  whom,  by  order 
(dc. :  as  in  Form  864),  it  was  referred  to  take  the  following 
aoeounts,  namely:  1.  An  account  of,  dc. ;  2.  An  account  of,  dc. ; 
I  report  as  follows,  namely:  iThat  (Here  state  result  of  taking 
each  account,  and  the  amount  ultimately  due  from  one  party  to 
the  other). 

Dated day  of ,  19 — . 

A.  B. 


Formal  parts:  see  Form  32. 
on  the  part  of  the  plaintiS  [or  as  "mxiy  fee],  that  the  report  dated 

the day  of  ■ -,  19 — ,  of  X.  Y.,  Esquire,  the  Official  [or,, 

Special]  Eeferee  in  this  action  \or,  matter],  be  varied  by  (Set  out 

Brook's  claim,  18Y6,  li.  100;  report  dated  9th  June,  1877.  A  referee  to  whom 
an  action  is  referred  has  power  to  direct  judgment  to  be  entered  in  the  action: 
see  0.  XXXVI.  50;  and  headnote,  p.  377;  and  must  so  direct:  O.  XL.  2. 
Where  an  action  has  been  referred  under  b.  14  of  the  Arbitration  Act,  the 
Judge  stiU  retains  concurrent  jurisdiction  with  the  referee:  MaoAlpme  v. 
Colder,  (1893)  1  Q.  B.  545.  And  where  under  s.  13  of  such  Act  the  report 
in  efiect  disposes  of  the  action,  the  proper  course  is  to  move  for  judgment  under 
0.  XL.  r.  7,  and  not  to  move  for  its  adoption  under  O.  XXXVI.  r.  55:  Larkin 
V.  Lloyd,  64  L.  T.  507.  For  form  of  judgment  after  trial  before  a  referee, 
see  R.  S.  C.  App.  F.,  No.  8;  and  for  form  of  judgment  after  trial  of  ques- 
tions of  account  by  a  referee:  Ibid.,  No.  9;  Forms  871  and  872. 

(k)  See  note  (m)  to  Form  864.     For  form  of  report  in  the  text,  see  Mayor, 
4o.  of  Birmingham  v.  Allen,  1876,  B.  77. 

(o)  For  form  of  report  in  the  text,  see  Ormond  v.  Towmend,  1875,  0.  2a. 
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the  proposed  variations  {q));  or  that  this  action  [or,  matter — or,  ^^l'^^^i°°Y ) 

the  question]  by  the  order  dated  the  ■ day  of  ,  19 — ,  [Dan.  Pr. 

referred  to  the  said  X.  Y.  to  inquire  and  report  [or,  directed  to  be  '^  'J 
tried  before  the  said  X.  Y. — or  as  may  be,  as  in  order  of  reference], 
may  be  remitted  to  the  said  X.  Y.  for  reconsideration  in  the 
following  respects,  namely:   (State  the  particulars  requiring  re- 
■consideration) . 


Formal  parts:  see  Form  32.  868. 

on  the  part  of  the  plaintiff  [or  as  may  be],  that  the  report  dated  Notice  of 

the day  of  ,  19 — ,  of  X.  Y.,  Esquire,  the  Official  [or,  for  adoption 

Special]  Referee  in  this  cause  [or,  matter]  may  be  adopted;  whOTe°no 

If  it  is  desired  that  part  only  of  the  report  may  be  adopted,  further  oon- 
state  what  part;  as  thus:  so  far  as  the  same  reports  that  the  adjourned (»). 

sum  of  £ is  due  from  the  defendant  to  the  plaintiff;  Vax^'  ^^' 

a,nd  that  {Here  state  the  relief  claimed  in  accordance  with  the 
report :  as  thus:  the  above-named  defendant  CD.  may  be  ordered 

to  pay  to  the  plaintiff  the  sum  of  £ ,  mentioned  in  the  said 

report,  together  with  the  plaintiff's  costs  of  this  action  to  be 
taxed) . 


(Title  and  reference  to  the  record.)  869. 

Set  down  the  report  [or,  statement],  dated day  of ,  ^^^ty^'"^""' 

19 — ,  of  Mr.  X.  Y.,  the  Official  [or,  Special]  Referee  in  this  cause  down  re- 
fer, matter]  for  hearing  as  a  special  case.  ^^  ^■''' 

Dated day  of ,  19 — . 

(Nante  and  address  of  solicitor  or  party 
setting  doum.) 


(j))  See  O.  XXXVI.  55;  and  headnote,  p.  377.  Not  less  than  fow  days'  notice 
•of  motion  must  be  given,  to  <come  on  with  the  further  consideration.  An  applica- 
tion to  adopt  the  report  may  be  made  on  the  hearing  on  further  coasiideration, 
without  notice  of  motion  or  summons :  Ibid.  In  the  absence  of  a  notice  of 
motion  a  party  will  not  be  allowed  to  go  behind  and  inquire  into  the  evidence 
•on  which  the  report  is  founded:  Se  Fitton,  42  W.  E.  281.  For  a  case  in 
which  the  Ct.  refused  to  remit  a  report  to  an  official  referee  because  it  did 
not  give  the  items  of  accounts  referred  to  him,  see  Be  Taylor,  ii  C.  D.  128. 

(j)  Though  not  necessary  to  set  out  the  reasons  for  the  variations  asked 
for,  it  is  desirable  that  such  reasons  should  be  stated:  see  Scheidges  v.  Wil- 
liams, W.  N.  (1893)  158.  . 

(r)  See  O.  XXXVI.  55;  and  headnote,  p.  377.  An  eight  days'  notice 
of  motion  must  be  given.  For  forms  of  order,  see  Seton,  385,  No.  7,  and 
387,  No.  10. 

(s)  See  R.  S.  C.  App.  G.,  No.  25;  O.  XXXVI.  62;  Arbitration  Act,  1889, 
a.  19.     The  referee  may  before  the  conclusion  of  any  trial  before  him,  or  by 
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870. 

Notice  of 
having  set 
down  report. 


871. 

Judgment 
after  trial 
before 
referee  (t). 
[Dan.  Pr. 
679.] 


872. 

Judgment 
after  trial  of 
question  of 
account  by 
referee  (m|. 
[Dan.  Pr. 
679.] 


873. 

Judgment 
on  award  on 
order  of 
reference  by 
consent. 


Formal  parts :  see  Form  31. 

Take  notice  that  I  have  this  day  set  down  (Continue  as  in 
Form  869  to  the  end) . 


(Title  and  reference  to  the  record.) 

The day  of ,  19—. 

The  action  having  by  an  order  dated day  of 


19- 


been  referred  for  trial  to  (Name  of  one  of  the  Official  Beferees), 
of  the  Supreme  Court,  and  the  said  [OfScial  Eeferee]  having  tried 
the  said  action,  and  having  by  his  [certificate  or  report]  dated 

day  of ,  19 — ,  directed  that  judgment  be  entered  for 

(State  substance  of  certifimte  or  report) :  It  is  this  day  adjudged 
that 

The  above  costs  have  been    taxed  and  allowed  at  £ ,  as 

appears  by  a  taxing  officer's  certificate  dated  the  day  of 

,  19-. 


The- 


(Title  and  reference  to  the  record.) 
day  of ,  19 — . 


The  questions  of  account  in  this  action  having  been  referred  to 
X.  Y.,  an  Official  [or,;  Special]  Referee,  and  he  having  found  that 
there  is  due  from  the  defendant  \_or,  plaintiff]  to  the  plaintiff  [or, 

defendant]  the  sum  of  £ ,  and  directed  that  the  defendant  [o/*, 

plaintiff]  do  pay  the  costs  of  the  reference:  It  is  this  day  adjudged 
that  the  plaintiff  [or,  defendant]  recover  against  the  said  defendant 
[or,  plaintiff]  £ ,  and  costs  to  be  taxed. 

The  above  costs  have  been    taxed  and  allowed  at  £ ,  as 

appears  by  a  taxing  officer's  certificate  dated  the  day  of 

.  19-. 


(Title  and  reference  to  the  record.) 

day  of ,  19—. 

This  action  having  by  an  order  of ,  dated  the 


The 


day  of 

,  19 — ,  been  referred  to  the  award  of ,  with  all  the  powers 

as  to  certifying  and  amending  of  a  Judge  of  the  High  Court  of 

his  report,  submit  any  question  arising  therein  for  the  decision  of  the  Court, 
or  state  any  facts  specially.  The  report  or  statement  is  filed  at  the  Writ,  &c. 
Department,  Central  Office  (fee  11.) .  An  office  copy  is  taken,  and  it  is  then 
entered  for  hearing  by  the  Chancery  Cause  Clerk  (fee  21.). 

(t)  E.  S.  C.  App.  F.,  No.  8. 

(«)  Ibid.,  No.  9. 
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Justice,  the  said  order  directing  that  the  costs  of  the  cause  abide 
the  event,  and  the  costs  of  the  reference  and  award  be  in  the 
discretion  of  the  arbitrator,  and  that  the  successful  party  be  at 
liberty  [as  in  order]  days  after  service  of  a  copy  of  the  award  on 
the  other  party's  solicitor  [or,  agent],  to  sign  final  judgment  for 
any  sum  found  due  by  the  award,  and  for  all  costs  under  the  order 
and  award,  and  for  costs  of  judgment.    And  the  said  arbitrator 

having  by  his  award  herein  dated  the day  of  ,  19^ — „ 

found  in  favour  of  the for  the  sum^  of  £ ,  and  directed 

that  {directions  as  to  costs,  dc,  as  in  award):  Therefore,  it  is  this 

day  adjudged  that  the  recover  against  the  £ and 

costs  to  be  taxed. 

The  above  costs  have  been    taxed  and  allowed  at  £ ,  as 

appears  by  a  master's  certificate  dated  the day  of ,  19 — . 


874. 
Formal  parts :  see  Form  37 .  Notice  of 

on  behalf  of  the  above-named ,  that  the  judg-ment  directed  to  motion  to 

be  entered  herein  by  ,  Esquire,  the  Official  Referee,  before  judgment 

whom  the  action  was  tried',  as  appears  by  the  certificate  dated  the  directed  («). 

day  of ,  19 — ,  be  set  aside  on  the  ground  that  upon  the 

finding  as  entered  the  judgment  is  wrong,  and  that  in  lieu  thereof 

judgment  be  entered  for  the for ,  or  that  such  other  order 

may  bo  made  as  to  the  Court  shall  appear  just,  and  that  the  costs 
of  and  occasioned  by  this  application  be  paid  by  the . 


(2.)  Trial  hy  Arbitrators. 

(For    forms    in    arbitrations,    see    Chap.    XXXVIII.,    Sec- 
tion XXIX.,  p.  1264.) 


(»)  See  0.  XL.  r.  46. 


D. — F. 
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CHAPTER  XVI. 

JUDGMENTS  AND  ORDERS. 

[San.  Pr.,  pp.  683—834.] 

Section  I. — Form  of  Judgments  and  Ordees. 

[_Dan.  Pr.,  pp.  691—696.] 

,  875. 

Judgment  (See  Forms  430,  431,  432,  435,  436,  437,  438,  440.) 

in  default 
of  appear- 
ance (a).  

876. 

Judgment  ill        (§66  Forms  633,  634,  635,  637,  638,  640,  641,  642,  643.) 
default  of  ^  >  7  i  >  >  i  >  ;  / 

defence  (S) . 


877. 

.fudgraent 
under  R.S.C. 
Order  XIV. 


878. 


[Same  as  Form  455.) 


Judgment  for      (Scmie  OS  Form  459.) 

costs  on  pay- 
ment of  money 
into  Court  by 
defendant  (d). 

879. 

Judgment  for       (Same  US  Form  480.) 
coats  on 
confession  of 
defence  («). 

880. 

Judgment  (Same  as  Form  654.) 

for  costs  on  ^  ' 

notice  to  dis- 
continue {/). 


(a)  See  E.  S.  C.  App.  F.,  Nos.  1,  2,  3,  3a,  i. 

(6)  Ibid.,  App.  ¥.,  Nos.  1,  2,  4. 

(c)  Ibid.,  App.  ¥.,  No.  5.  (d-)  Ibid.,  App.  F.,  No.  16. 

(e)  Ibid.,  App.  ¥.,  No.  15.  (/)  ibid.,  App.  F.,  No.  14. 
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In  the  High  Court  of  Justice,  19—.    B.  No.  — . 

Chancery  Division. 
(Name,  of  Judge.)  (Date.) 

Between  A.  B Plaintiff, 

and 
C.  D.  and  E.  F.   .         .     Defendants. 

This  action  coming  on  for  trial  (the  day  of  ,  19 — , 

and)  this  day  before  this  Court  in  the  presence  of  counsel  for  the 
plaintiff  and  the  defendants, 

{If  some  of  the  defendants  do  not  appear, say  .•)for  the  plaintiff 
and  the  'defendant  C.  D. :  no  one  appearing  for  the  defendants 
E.  F.  and  G.  H.,  although  they  were  duly  served  with  notice 
of  trial,  as  by  the  affidavit  (if  filed  before  date  of  judgment) 

of ,  filed  the day  of ,  19 — ,  appears, 

(Or,  if  filed  after  date  of  judgment)  as  by  affidavit  appears, 

(in  such  a  case  the  registrar  enters  the  name  of  the  deponent 

and  date  of  filing  in  the  margin  of  the  judgment) .  And  upon 

reading  the  pleadings  delivered  in  this  action  (if  specially 

ordered  (h),  enter  evidence,  and  if  so)  and  upon  hearing  the 

evidence  of  the  witnesses, 

and  what  was  alleged  by  counsel  on  both  sides  [or,  for  the  plaintiff 

and  the  defendant  C.  D.J:    This  Court  doth  declare,  dc.     And 

this  Court  doth  order  and  adjudge,  dc. 


881. 

Judgment  at 
trial  of  action 
before  aJudge 
without  a 

jiiry(?)- 


(Heading  as  in  Form  881.) 

This  action  having,  on  the  day  of 

hefore  ,  and  the  said  ,  on  the  — 


— ,  19 — ,  been  tried 
day  of  ,  19 — •, 


having  ordered  that  judgment  be  entered  for  the  plaintiff  [or  as 

m^y  6e]  for  £ : 

It  is  this  day  adjudged  that  the  plaintiff  [or  as  'may  be]  recover 
from  the  defendant  [or  as  ma«/  &e]  £ End  costs  to  be  taxed. 


882. 

Judgment 
after  trial  by 
the  Court 
without  a 

i™y(t). 


(jr)  See  Seton,  140,  No.  1.  For  other  forms  on  trial  of  action,  see  Seton< 
Chapter  XII.,  Sect.  I. 

(A)  As  to  entering  evidence,  see  0.  LXII.  14b;  and  Seton,  141.  It  is  con- 
venient for  the  purpose  of  taxation  to  state  in  the  judgment  whether  witnesses 
were  examined,  though  having  regard  to  0.  LXII.  14b,  it  is  no  longer  the 
practice  to  set  out  in  the  judgment  their  names  and  the  exhibits  produced  to 
them.  As  to  preparing  a  schedule  of  evidence  where  the  judgment  is  appealed,  ' 
see  O.  LXII.  14c,  14d. 

(0  See  E.  S.  C.  App.  F.,  No.  11 ;  and  0.  XXXVI.  41,  42.  This  form  of 
order  is  used  where  an  order  has  been  made  in  the  0.  D.  for  trial  lof 
the  action  at  the  Assizes.  In  such  a  case  the  solicitor  bespeaks  the  order  at 
the  seat  of  the  Registrar  in  attendance  (on  the  date  of  the  Associate's  certificate) 

25  (2) 
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883. 

Judgment  at 
trial  of  action 
before  a 
Judge  ■with 
a  jury  (k). 


884. 

Judgment 
after  trial 
before  a 

referee  (/). 

885. 

Judgment 
after  trial  of 
questions  of 
aocount  by  a 
referee  (m). 

886. 

Judgment  in 
pursuance  of 
•rder  (»). 


{Heading  as  in  Form  881.) 
This  action  having  on  the and  days  of 


19- 


been  tried  before  the  Honourable  Mr.  Justice with  a  special 

[or  common]  jury  of  the  county  of  ,  and  the  jury  having 

found  {State  findings,  as  in  officer's  certificate),  and   the   said 

Mr.  Justice  having  ordered  that  judgment  be  entered  for 

{State  what  jvdgvient  the  Judge  directed  to  he  entered,  as  in  the 
officer's  certificate):    Therefore  it  is  adjudged  that 

the  plaintiff  recover  against  the  defendant  £ — — ,  and  £ 

for  his  costs  of  action.    Or, 

the  plaintiff  recover  nothing  against  the  defendant,  and  that 

the  defendant  recover  against  the  plaintiff  £ ■  for  his  costs 

of  defence. 
Or  as  the  case  rrkiy  he  '{according  to  the  offiicefs  certificate) . 

The  above  costs  have  been  taxed  and   allowed   at   £ ,  as 

appears  by  a  taxing  officer's  certificate  dated  the  — — •  day  of -, 

19—.  

{Same,  as  Form  871.) 


{Same  as  Form  872.) 


{Heading  as  in  Form  S81.) 
Pursuant  to  the  order  of  Mr.  Justice  - 


dated 


19- 


whereby  it  was  ordered  {Set  out  ordering  part  of  the  order),  and 
default  having  been  made  {State  by  whom  default  made  and  in 
what  particulars,  unless  the  order  directs  a  judgment  ahsolutely  r 
in  which  case  omit  the  umrds  "and  default  having  been  made"): 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  said 
defendant  £ ,  and  costs  to  be  taxed. 

The  above  costs  {dc. :  as  in  Form  883). 


on  the  Judge  to  whom  the  action  is  assigned,  by  leaving  a  copy  of  the  pleadings, 
and  the  Associate's  certificate  with  the  clerk  at  the  seat.  The  judgment  will, 
bear  the  same  date  as  the  Associate's  certificate. 

(A)  See  R.  S.  C.  App.  F.,  No.  7. 

(0  Ibid.,  App.  F.,  No.  8. 

(ot)  Ibid.,  App.  F.,  No.  9. 

C»)  Ibid.,  App.  F.,  No.  12. 
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887. 


(Heading  as  in  Form  881.)  u^'of  motion 

Upon  motion  for  judgment  this  day  "made  unto  this  Court  by  *°'  J™^^- 
counsel  for  the  plaintiff  [or  as  rrtay  be\,  land  upon  hearing  counsel 
for  the  defendant  [or  as  may  bey.    This  Court  doth  order  and 
adjudge,  dc. 


888. 
\Heading  as  in  Form  881.)  Judgment  on 

motion  for 

The  parties  having  on  the day  of ,  proceeded  to  a  trial  judgment 

of  the  issues  [or,  questions]  of  fact  arising  in  this  action  directed  igg^jgg  „£ 

to  be  tried  by  the  order  dated  the  day  of  ,   19 — ,  i^^ip)- 

before  (State  whom,  as  in  the  order),  when  the  jury  [or 
as  may  be]  found  (State  the  findmgs,  as  in  the  Officer's  or  Referee's 
certificate);  Now  on  motion  for  judgment  this  day  made  unto 
this  Court  by  counsel  for  the  plaintiff  [or,  defendant],  and  upon 
hearing  counsel  for  the  defendant  [or,  plaintiff]  and  upon  reading 
the  said  order  and  the  certificate  of  the  Officer  [or,  of  the  said 

Mr.  ],  dated  the day  of  ,  19—:    This  Court  doth 

order  and  adjudge,  dc. 


889. 

(See  Form  881.)  Judgment  for 

plaintiff  in 
default  of 

appearance  by 

defendant  at 
the  trial  (q). 

890. 

'(Heading  as  in  Form  881.)  Judgment  for 

defendant 
This  action  coming  on  for  trial  this  day  before  this  Court  in  the  dismissing   * 

presence  of  counsel  for  the  defendant,  no  one  appearing  for  the  plaintiff  does 

plaintiff  although  the  defendant  has  been  served  by  the  plaintiff  not  appear  (r). 

with  notice  of  trial;  and  upon  hearing  counsel  for  the  defendant: 

This  Court  doth  order  that  this  action  do  stand  dismissed  out  of 

this  Court,  with  costs  to  be  taxed  by  the  taxing  master,  and  paid 

by  the  plaintiff  to  the  defendant. 


(o)  For  forms  of  judgment  upon  motion  for  judgment  under  0.  XXVII. 
11,  12,  see  Seton,  176,  Nos.  1,  2,  3. 

(p)  See  O.  XL.  7,  8,  Seton,  368,  No.  2.  For  another  form,  see  R.  S.  0. 
App.  F.,  No.  18. 

(?)  See  O.  XXXVI.  31. 

(r)  See  0.  XXXVI.  32;  Seton,  136,  No.  2. 
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Section  II. — Drawing  up,  Passing,  and  entering  Judgments 

AND  Orders. 

[Dan.  Pr.,  pp.  696—707.] 
Entry  of  Judgment. — Summary  of  Material  Provisions  of  B.  8.  0.  1883. 

Mode  of  entry. — Every  judgment  must  be  entered  by  the  proper       Ohdee. 

officer.     The  party  entering  must  deliver  a  copy  of  the  whole  of 

the  pleadings,  in  print,  except  as  to  such  parts  as  under  the 
E.  S.  C.  may  be  written:  no  copy  need  be  delivered  of  any  docu- 
ment of  which  a  copy  has  been  deKvered  on  entering  any  previous 
judgment  in  the  action  XLI.  1. 

Date  of  ji(dgment  pronounoed  in  Court. — In  such  case  the  entry 
of  the  judgment  will  be  dated  as  of  the  day  on  which  it  is  pro- 
nounced, and  the  judgmeiut  wUI  take  effect  from  that  date:  by 
special  leave  a  judginent  may  be  ante-dated  or  post-dated „       3. 

Date  in  other  oases. — ^The  entry  will  be  dated  as  of,  and  the 
judgment  will  take  effect  from,  the  day  on  which  the  requisite 
documents  are  left  with  the  proper  officer  „       4. 

Time  to  be  stated  for  doing  any  act  ordered  to  be  done. — Every 
judgment  or  order  requiring  any  person  to  do  an  act  thereby 
ordered  must  state  the  time,  or  the  time  after  service  of  the  judg- 
ment, &c.,  within  which  the  act  is  to  be  done,  and  a  memorandum 
in  the  prescribed  form  must  be  indorsed  on  the  copy  served  upon 
the  person  required  to  obey  the  judgment,  to „       5. 

Entry  on  filing  of  affidavit,  ^c. — ^Where  judgment  has  to  be  en- 
tered upon  the  filing  of  any  affidavit  or  production  of  any  docu- 
ment, the  officer  will  examine  such  affidavit  or  document,  and  if 
the  same  is  regular,  he  will  enter  judgment  „       6. 

Entry  on  production  of  order  gr  oertifioate. — Where  judgment 
has  to  be  entered  pursuant  to  any  order  or  certificate,  or  return  to 
any  writ,  the  production  of  such  order  or  certificate  duly  sealed, 
or  of  such  return,  will  be  a  sufficient  authority  for  entry  of  the 
judgment „       7. 

On  reference  to  a  master. — ^His  certificate  must  be  filed  in  the 
Central  Office  when  final  judgment  is  entered „       8. 

Judgment  by  cotisent. — (1.)  Where  defendant  appears  by  solici- 
tor, the  consent  must  be  given  on  his  behalf  by  such  solicitor  „       9. 

(2.)  Where  defendant  has  not  appeared,  or  has  appeared  in 
person,  he  must  attend  before  a  Judge  and  give  his  consent  in 
person,  or  his  written  consent  must  be  attested  by  a  solicitor 
acting  on  his  behalf,  unless  defendant  is  a  barrister,  conveyancer, 
special  pleader,  or  solicitor.  (This  does  not  apply  to  the  C.  D.: 
see  Elliman  v.  Sequah,  W.  N.  (1903)  187)  ;....  „       10. 

Entry  m  District  Megistry. — In  causes  proceeding  Sn  a  Registry, 
interlocutory  judgment  under  0.  XIII.  or  O.  XXVII.,  and,  when 
damages  have  been  assessed,  final  judgment  will  be  entered.there    XXXV.  2. 

Where  a  judgment  is  directed  to  beentered  in  the  Central  Office, 
an  office  copy  must  be  transmitted  to  ih©  District  Registry  for  filing  „       3. 

Mode  and  place  of  entry. — In  the  Chancery  Division  judgments  are  entered 
by  the  Registrar,  who  is  "  the  proper  officer  "  within  0.  XLI.  1,  supra.  Aa  to 
the  proceedings  on  entry  of  default  judgments,  see  Seton,  172,  173;  and  as  to  . 
drawing  up  and  entry  of  judgments  in  other  cases,  see  Seton,  184 — 189.  On 
entering  a  judgment,  when  drawn  up  by  the  Chancery  Registrars,  the  engross- 
ment of  the  judgment  together  with  the  pleadings  to  be  filed  must  be  brought 
to  the  Writ,  Appearance,  and  Judgment  Department  of  the  Central  Office ;  and 
the  officer  receiving  the  same  will  make  a  note  in  the  margin  of  the  engrossment 
that  the  pleadings  have  been  filed,  'and  will  authenticate  such  note  with  the  smaU 
seal  of  the  office,  and  return  the  engrossment  to  the  solicitor.  The  date  of  the 
judgment,  as  shown  by  the  engrossment  of  the  order,  and  the  date  of  leaving 
the  pleadings,  will  be  entered  in  the  cause  book.  The  solicitor  on  leaving  the 
pleadings  must  indorse  thereon  and  sign  a  oertificate  in  the  words  or  to  the  ©fEect 


s.  2.] 
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following :  "  I  certify  that  these  are  all  the  pleadings  required  to  be  left  for 
filing."  Where  judgment  is  signed  under  0.  XLI.  4,  5,  on  any  order,  certificate, 
or  other  document,  such  document  must  be  filed.  Where  the  action  is  in  respect 
of  a  patent,  and  the  pleadings  are  indorsed  with  the  Judge's  certificate,  the 
voucher  that  pleadings  have  been  filed  should  be  as  foUows: — "Pleadings  filed 

with  certificate  of  Mr.  Justice endorsed."    On  signing  judgment  after  trial 

the  copy  pleadings  filed  under  0.  XLI.  1,  must  in  all  oases  where  practicable 
be  the  copy  obtained  from  the  Associate:  ]?.  M.  R.  (15).  On  entering  a  judg- 
ment (if  made  in  Court  on  the  original  hearing,  or  hearing  on  further  considera- 
tion), a  fee  of  11.  is  payable:  if  the  judgment  is  made  without  hearing  in 
Court,  the  fee  is  10s.  These  fees  are  payable  by  stamps  impressed  on  the  judg- 
ment: Ord.  as  to  S.  C.  Fees,  1884,  Sohed.  Nos.  57,  58;  Ord.  as  to  Stamps,  July, 
1884,  Sched. 


890a. 

If  you,  tho  within-named  A.  'B.,  negleot  to  obey  this  judgment  Memorandum 

\_or,  order]  bj-  the  tinae  itherein  limited,  you  will  be  liable  to  process  under 

of  execution  for  the  purpose  of  compelling  you  to  obey  the  saime  ^-  ^^^-  *  (■'•l- 

judgment  [or,  order]. 


Proceedings  in  the  Office  of  the  Chancery  Registrars. 

Segutrars  of  the  Chancery  Dicliion. — SiiniDutrij  of  Material  Provisions  of 
R.  8.  C.  1883. 

Attendance  on  the  Jtidges. — The  Begistrars  attend  the  Judges        Oeder. 
in  the  Chancery  Division,  and  the  Court  of  Appeal  upon  the  hear- 


ing of  appeals  from  that  Division,  in  rotation  LXII.  1. 

When  state  of  business  requires,  certain  clerks  to  the  Registrars 
attend  the  Judges  in  the  Chancery  Division  on  the  trial  of  actions 
with  witnesses,  or  the  Court  of  Appeal. 

Entry  of  jiidginents,  §c. — (1)  Every  order  requiring  entry  is  to 
be  filed  under  the  direction  of  the  Senior  Registrar.  An  entry  of 
the  filing  is  to  be  made  in  books  kept  for  the  purpose,  and.  all 
orders  made  throughout  any  year  are  to  be  numbered  consecu- 
tively in  the  order  in  which  they  are  filed.  Every  order  so  filed  is 
to  be  deemed  duly  entered,  and  the  date  of  filing  is  to  be  the  date 
of  entry.  In  the  case  of  procedure  orders  drawn  up  in  Chambers, 
no  entry  is  necessary  before  issue  of  an  a,ttachment  for  disobedi- 
ence thereof. 

(2)  A  duplicate  of  every  order  is,  one  clear  day  after  the  same 
has  been  left  at  the  Registrar's  Office,  to  be  supplied  without  fee 
to  the  party  having  carriage.  Production  or  service  of  the  dupli- 
cate is  sufficient  in  all  cases. 

(3)  In  case  of  printed  orders,  a  printed  copy  is  to  be  marked  as 
a  duplicate.  In  case  of  written  orders,  a  duplicate  is  to  be 
written  without  abbreviations,  and  examined,  the  examination 
being  certified,  without  which  no  duplicate  is  to  be  sealed.  Every 
duplicate  must  be  sealed  before  being  issued,  ajid  there  must  be 
noted  thereon  the  number  of  the  order,  the  date  of  entry,  and 
amount  of  the  stamp  on  the  original. 

(4)  A  further  duplicate  may  be  issued,  on  payment  of  the  pre- 
scribed fee,  and  on  the  Senior  Registrar  being  satisfied  of  the  loss 
of  the  duplicate  and  of  the  title  of  the  party  applying. 

(s)  The  rule  only  applies  to  a,  judgment  or  order  to  do  an  act.  It  is  not 
required  on  merely  prohibitive  orders:  Sudson  v.  Walher,  64  L.  J.  Ch.  204; 
nor  where  an  order  contains  an  undertaking  to  do  an  act  within  a  specified  time 
and  served  in  accordance  with  the  rule:  D.  v.  A.  ^  Co.,  (1900)  1  Ch.  484.  The 
memorandum  must  be  indorsed  on  all  orders  required  to  be  served,  whether 
personally  or  not:  see  Rampden  v.  Wallis,  26  C.  D.  746. 
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(5)  Calendars  or  indexes  of  orders  are  to  be  kept.     They  are       Obder. 

from  time  to  time  to  be  transmitted  to  the  Filing  and  Record  

Department,  and  to  be  accessible  to  the  public  on  payment  of  the 

usual  fee. 

(6)  An  order  must  not  be  amended  except  on  production  of  the 
duplicate  last  issued,  which  must  also  be  amended. 

(7)  Order  includes  judgment  LXII.  2. 

Bespeaking  jvdgment. — ^The  party  bespeaking  must  leave  with 

the  Registrar  his  brief  and  other  necessary  documents,  within 
three  days  after  judgment  is  pronounced;  otherwise  the  Registrar 
may  decline  to  draw  it  up  without  special  leave „     4-6. 

Appointment  to  settle. — On  delivering  out  the  draft  of  any 
judgment,  &o.,  which  requires  to  be  settled  in  the  presence  of  the 
parties,  the  Registrar  is  to  deliver  a  written  appointment  to  settle 
the  same;  which  must  be  served  on  the  opposite  party  one  clear 
day  at  least  before  the  time  fixed  for  settling,  by  being  left  at  the 
address  for  service  of  such  party,  or  being  sent  by  post  to  him 
there ;  of  which  service  the  Registrar  will  satisfy  himself  in  such 
manner  as  he  may  think  fit  „     7-10. 

Appointment  to  pass. — When  the  draft  has  been  settled,  the 
Registrar  is  to  name  a  time  in  the  presence  of  the  parties,  or  de^ 
liver  an  appointment  in  writing  of  the  time  for  passing  the 
judgment,  &c.,  which  must  be  served  as  above  mentioned  „       11. 

Default  of  attendance,  adjournment,  ^c. — The  Registrar  may 
proceed  in  the  absence  of  any  party  failing  to  attend  the  appoint- 
ments, may  dispense  with  the  production  of  the  briefs,  &c. ;  may 
adjourn  the  appointments ;  and  may  settle  and  pass  the  judgment, 
&c.  without  any  appointment „  12-14. 

Time  for  drawing  up  orders. — ^Bvery  judgment  or  order  is  to  be 
passed  and  entered  within  fourteen  days  from  the  date  on  which 
it  was  pronounced.  If  not  entered  within  such  time  the  Registrar 
is  to  report  the  fact  to  the  Judge,  giving  his  reasons  for  th^  delay 
and  his  opinion  as  to  who  is  responsible  for  it;  in  such  case  the 
Judge  may  call  the  parties  before  him,  and  on  their  failing  to 
satisfactorily  explain  the  delay,  make  any  order  as  to  payment  of 
the  costs  of  drawing  up  and  entering  such  judgment  or  order,  and 
may  also  direct  that  the  time  for  appealing  from  such  order  may 
run  from  the  expiration  of  the  fourteen  days  above  mentioned. . .  „  14  (a)  . 

Entry  of  evidence  in  judgment  or  order  in  action  tried  with 
witnesses. — ^No  evidence  is  to  be  entered  unless  specially  Qrdered  „  14  (b). 

Judgment  or  order  appealed  from. — ^Appellant  in  cases  within 
O.  LXII.  14  (b)  must  settle  a  list  of  evidence  on  an  appointment 
before  the  Registrar  „  14  (o). 

Docwmentary  evidence  put  in  by  agreement  at  trial. — For  the 
purpose  of  an  appeal,  appellant  is  to  give  notice  to  respondent 
within  ten  days  after  schedule  of  evidence  has  been  signed  by 
the  Registrar  of  which  of  above  documents  he  intends  to  read. 
Copies  of  other  documents  need  not  be  supplied  by  him  for  the 
use  of  the  Court  ^,  14(d). 

Certificate  for  special  allowance. — The  Registrar  wUl,  on  re- 
quest, certify  whether  in  his  opinion  any  special  aUowanoe  ought 
to  be  made  on  taxation  for  the  costs  of  settling  and  passing  any 
judgment,  or  order,  or  schedule  of  evidence  „       15. 

Orders  dealing  with  funds  in  Court. — ^Must  be  drawn  up  in 
accordance  with  Chancery  Funds  Rules  (now  regulated  by  S.  C. 
Funds  Rules,   1905 „       16. 

Lists  of  causes,  ^c. — The  Registrars  are  to  keep  distinct  lists  of 
the  causes  or  matters  set  down  for  hearing  before  each  Judge  of 
the  Chancery  Division  ^^       17. 

Answering  petitions,  ^-c. — Petitions  which  require  to  be  answered 
are  answered  in  the  name  of  the  Senior  Registrar:  orders  on  peti- 
tions of  course  are  drawn  up,  passed  and  entered  by  or  under  the 
direction  of  the  Registrars  Ig 
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891. 
In  the  High  Court  of  Justice,  Registrar's 

°  _..    .   .  appointment 

(Jhancery  Division.  to  settle  draft 

Eegistrar's  Chambers,  _  "l^aVclg. 

Eoyal  Courts  of  Justice,  ment  (<). 

Room .       [^.f^^-^- 

I  have  appointed  the  day  of  ,  19 — ,  at  - 

o'clock  in  the  noon,  to  settle  the  draft  of  [or,  to  pass]  the 

judgment  [or,  order],  pronounced  on  the  — — ■  day  of ,  19 — . 

Dated  the day  of ,  19—. 

C.  E.  F., 
Registrar.. 


B99.] 


892. 

Formal  parts :  see  Form  32.  Notice  of 

on  the  part  of  the  plaintiffs,  that  unless  the  defendant  A.  B.;,  op  counsel'sbrief 

his  solicitor,  do,  on  or  before  the day  of ,  19 — ,  produce  ^^gg^^^'^^hin 

to  the  Registrar  the  brief  of  the  counsel  for  the  said  defendant  a  limited 
A.  B.,  on  the  trial  of  this  action  [or  as  may  be],  the  Registrar  may  r™an.  Pr. 
be  ordered  to  draw  up  the  judgment  in  this  action  without  the  699,  note  (/). 
production  of  such  brief. 


893. 
Formal  parts:  see  Form  32.  Notice 

on  the  part  of  the  plaintiff  \or,  defendant  A.  B.J,  that  the  minutes  to  vary 
of    th'i   judgment    \or,    order]   pronounced   in    this    action    by  ?™ites(a:). 

]\Ir.  Justice ,  on  the day  of ,  19 — ,  as  given  out  by  700.] 

the  Registrar,  may  be  varied  or  altered  in  the  respects  following, 
namely:  {Specify  the  particular  matter  to  be  added,  or  altered). 


894. 

Formal  parts:  see  Form.  32.  Notice  of 

on  the  part  of  the  plaintiff,  that  Mr.  A.  "B.,  the  solicitor  in  this  return  en- 
cause  for  the  defendant  C.  D.  [or  as  ntay^  &e],  may  be  ordered,  grossment 

within days,  to  produce  to,  and  leave  with  C.  E.  F.,  Esquire,  or  order. 

one  of  the  Registrars  of  the  Suprem'e  Court,  the  engrossment 

(*)  See  O.  I/XII.  7, 11 ;  ^Jid  headnote,  preceding  ,page.    This  form  of  appoint- 
ment was  prescribed  by  Cons.  Ord.  I.  29 ;  but  is  no  longer  compulsory. 

(«)  See  Yeatman  v.  Read,  14  W.  R.  123,  V.-C.  K.;  but  see  0.  LXII.  14; 
and  headnote,  preceding  page. 

(as)  As  to  varying  minutes,  see  Seton,  185.  On  the  application  a  copy  of  the 
note  in  the  Registrar's  minute  book  should  be  produced:  Robinson  v.  Local 
Board  of  Barton,  21  C-  D.  621.  The  0.  A.  will  not  hear  an  appeal  from  a  - 
refusal  to  vary  minutes:  James  v.  James,  67  L.  T.  584.  As  to  withdrawing  a 
consent  to  a  judgment,  &o.  before  it  is  drawn  up,  see  Harvey  v.  Croydon  Union 
Sanitary  Authority,  26  C.  D.  249. 
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894a. 

Memorandum 
of  special 
allowance  (//). 


895. 

Memorandum 
for  entry  of 
judgment  or 
order  mmc 
pro  tunc  (z). 
[Dan.  Pr. 
705.] 


prepared  in  the  office  of  the  said  Hegist-rar  of  the  judgment  [or^ 

order]  pronounced  in  this  action  by  Mr.  Justice ,  on  the 

day  of  — •,  19 — :  in  order  that  the  same  may  be  duly  passed  and 
entered;  and  that  the  said  A.  B.  may  be  ordered  to  pay  the  costs 
of  this  application. 


I  certify  that  in  my  opinion  a  special  allowance  should  be 
made  for  settling  this  order. 

C.  E.  F., 
Registrar. 

(Short  title  and  reference  to  the  record.) 

The  order  herein  dated  the  day  of  ,  19— »;  is  to  be 

entered  nunc  pro  tunc. 

Dated  the day  of ,  19 — . 

C.  E.  ¥., 

Registrar . 


896. 

Notice  of 
motion  or 
Bnmmona  to 
rectify  a 


Seotiok  III. — Setting  Aside  and  Rectifying  Judgments  anD' 

Orders  (a) . 
[Han.  Pr.,  pp.  707—713.] 

Formal  parts :  see  Form  32  or  39 . 
on  the  part  of  the  plaintiff  [or  as  May,  be],  that  the  judgment  pro- 
nounced [or,  the  order  made]  in  this  action  on  the  ■  day 

(y)  See  0.  LXII.  16.  The  above  memorandum  is  usually  indorsed  by  the 
Registrar  on  the  draft  order. 

(z)  See  0.  LII.  15.  No  order  to  enter  a  judgment  or  order  nww  pro  timo 
is  now  required,  but  the  memorandum  in  the  text  (which  must  be  countersigned 
by  the  Registrar)  is  substituted.  A  fee  of  5a.  is  payable  on  the  memorandum  by 
a  stamp  impressed  thereon:  see  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  68;  Ord. 
as  to  Stamps,  July,  1884,  Sched.    As  to  entry  mmo  pro  tunc,  see  Seton,  186. 

(«)  Betting  aside  jtidgments. — -A  judgment  which  has  been  entered  for  de- 
fault in  entering  an  appearance,  or  in  pleading,  or  where  a  party  does  not 
appear  at  the  trial,  may  be  set  aside:  see  0.  XIII.  10;  O.  XXVII.  15;  0. 
XXXVI.  33.  For  forms  of  application  to  set  aside  judgments  by  default,  when, 
regularly  entered,  see  Forms  443,  and  649.  For  forms  of  application  to  set  aside 
judgments  by  default  for  irregularity,  see  Forms  445  and  651.  For  form  of 
application  to  set  aside  a  judgment  for  default  of  appearance  at  the  trial, 
see  Form  838.  ' 

Sectifying  judgments. — Clerical  mistakes  in  judgments  or  orders,  or  errors 
arising  therein  from  any  accidental  slip  or  omission,  may  at  any  time  be  cor- 
rected by  the  Ot.  or  a  Judge  on  motion  or  summons  without  an  appeal:  0. 
XXVIII.  11. 

Consent  orders. — ^As  to  setting  aside  a  consent  order  after  it  has  been  passed, 
and  entered,  see  Dan.  Pr.  709;  A.-G.  v.  TomUne,  7  C.  D.  388;  Ainsworth  v. 
Wilding,  (1896)  1  Ch.  673;   Wilding  v.  Sanderson,  (1897)  2  Ch.  534. 
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of  ,   19—,  may  be  rectified  or  corrected    in  the  following  ^^^^^'^'^  °'' 

respects,  namely :   (Here  specify  the  corrections  desired) .  [Dan.  Pr. 

710.] 


897. 

Formal  parts :  see  Form  30 .  Motion 

To  move  on  behalf  of  the  plaintiff  [or  as  may  be],  that  the  the  like  («). 
judgment  pronounced  \_or,  the  order  made]  in  this  action  on  the  [^^^-  ^- 

day  of  ,   19 — ,  may  te  rectified  or  corrected  in  the 

following  respects,  namely :  (Here  specify  the  corrections  desired) . 


Section  IV. — Enforcing  o^ie  Execution  of  Judgments  and 

Okdeks. 

[Dan.  Pr.,  pp.  713—834.] 

Suinmary  of  Various  Modes  of  enforcing  Judgments. 

A.  Agfiinat  property : — 

(1.)  Personal  property — ^by  writ  of  fl.  fa.,  and  other  writs  in  aid  thereof. 

(2.)  Real  properiy — by  writ  of  elegit;  or  sale  of  the  debtor's  inteorest  in 
the  land. 

(3.)  Property,  real  and  personal — by  writ  of  sequestration;  or,  if  equit- 
able only,  by  appointment  of  a  receiver. 

(4.)  Stock  or  shares,  &o. — ^by  charging  order. 

B.  Against  the  person. — By  (a)  writ  of  attachment,  (6)  order  of  committal. 
Judgment  for  recovery  by,  or  payment  of  money  to  any  person  may  be  en- 
forced by  any  of  the  modes  by  which  a  judgment  for  payment  of  money  might 
have  been  enforced  at  the  time  of  the  passing  of  the  J.  A.  1873,  by  any  Ct. 
whose  jurisdiction  is  transferred  by  such  Act:  see  Seton,  408,  409. 

Judgment  for  payment  of  money  into  Court  may  be  enforced  by 

(a)  Sequestration ; 
or  where  attachment  is  authorized  „        (d)  Attachment. 

„        for  recovery  of  land:  „  Writ  of  possession. 

/  (a)  Writ  of  delivery. 
„        for  recovery  of  property,  other  than        „     )  (b)  Attachment, 
land  or  money  1  (c)  Sequestration. 

'  id)  Writ  of  assistance. 
„         requiring  any  person  to  do  any  act  )  ,  ,  Attachmpnt 

other  than  payment  of  money,  or        „        >^^  AttacJiment. 
to  abstain  from  doing  any  act      I      „        ^*-'  <^mmi"ai- 
An  order  to  do  any  act  may  lalso  be  enforced  by  sequestration. 
See  Seton,  408 — 411,  where  will  be  found  a  very  complete  table  showing  the 
various  modes  of  enforcing  judgments  and  orders.     As  to  execution  generally, 
see  Chiiifa  Arch.  786—835. 


(b)  See  0.  XXVIII.  11;  and  note  (a),  preceding  page;  Setou,  187 — 189;  Re 
Clinton,  W.  N.  (1882)  176;  Armiiage  v.  Parsons,  (1908)  2  K.  B.  410;  Chessmn 
V.  Gordon,  (1901)  1  K.  B.  694;  Plaice  v.  Harvey,  29  C.  D.  827.  The  application 
should  be  made  to  the  Judge  who  made  the  order:  TuoJeer  v.  New  Brunswick, 
fo.  Co.,  44  C.  D.  249.  In  some  cases  the  correction  has  been  made  many  years 
after  the  date  of  the  order:  Hatton  v.  Harris,  (1892)  A.  C.  547;  Shipwright  v. 
Clements,  38  W.  R.  746.  There  is  no  jurisdiction  to  rehear  or  alter  an  order 
after  it  has  been  passed  and  entered,  provided  that  it  accurately  expresses  the 
intention  of  the  Ot. :  Preston  BanMng  Co.   v.  .Ulsup,  (1895)  1  Ch.  141. 
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(1.)  Generally. 

\_Dan.  Pr.,  pp.  713—737.] 

Execution  generally. — Summary  of  Material  Provisions  of  li.  S.  C.  1883. 

Effect  of  service  of  order. — Where  any  person  is  by  judgment  or       Oedeb. 


order  directed  to  pay  any  money,  or  to  deliver  up  or  transfer  any 
property  to  another,  no  demand  is  necessary,  but  the  person  so 
directed  must  obey  such  judgment,  &e.  on  being  served  therewith.      XLII.  1. 

Conditional  judgment. — ^A  judgment  obtained  upon  condition 
wiU  be  considered  as  waived  or  abandoned,  if  such  condition  is  not 
complied  with  „       2. 

Judgment  for  payment  of  money. — ^May  be  enforced  by  any  of 
the  modes  in  use  prior  to  the  passing  of  the  J.  A.  1873  (see 
headnote,   preceding   page)    „       3. 

Judgment  for  payment  into  Court. — ^May  be  enforced  by  writ 
of  sequestration,  or  (where  authorized  by  law)  by  attachment 
(see  headnote,  preceding  page)  .' '        „       4. 

Judgment  for  recovery  of  land. — ^May  be  enforced  by  writ  of 
possession  (see  headnote,  preceding  page)  „       5. 

For  recovery  of  other  property. — May  be  enforced  by  (o)  writ 
of  delivery,  (fi)  writ  of  attachment,  (a)  writ  of  sequestration 
(see  headnote,  preceding  page) „       6. 

Judgment  to  do  or  abstain  from  any  act. — ^May  be  enforced  by 
writ  of  attachment,  or  by  committal  (see  headnote,  preceding  page)  „       7. 

Meaning  of  terms. — The  term  "writ  of  execution"  includes 
writs  of  fl.  fa.,  capias,  elegit,  sequestration,  and  attachment,  and 
all  subsequent  writs  in  aid  thereof.  The  term  "issuing  execution 
against  any  party"  means  issuing  such  process  against  his  person 
or  property  as  under  the  rules  is  applicable  „       8. 

Execution  of  judgment  on  condition. — ^The  party  entitled  may, 
upon  the  fulfilment  of  the  condition,  apply  for  leave  to  issue  exe- 
cution. The  Court  or  a  Judgie  may  either  order  execution  to  issue, 
or  direct  any  issue  or  question  necessary  for  the  determination 
of  the  rights  of  the  parties  to  be  tried  in  any  of  the  ways  in 
which  questions  arising  in  an  action  may  be  tried  „       9. 

Production  of  judgment. — ^No  writ  of  execution  may  be  issued 
without  the  production  of  the  judgment  or  order,  or  an  office  copy 
ihesceof,  showing  the  date  of  entry  „       11. 

PrcBcipe  for  writ. — No  writ  may  be  issued  without  a  prceoipe 
being  filed,  which  must  contain  the  title  of  the  action,  the  refer- 
ence to  the  record,  the  date  of  the  judgment,  and  of  the  order,  if 
any,  directing  execution,  the  names  of  the  parties  against  whom, 
or  of  the  firm  against  whose  goods,  the  execution  is  to  be  issued. 
It  must  be  signed  by  or  on  behalf  of  the  solicitor  or  party  issuing 
it,  and  must  be  in  the  prescribed  form  (E.  S.  C.  App.  G.) „       12. 

Indorsement  on  writ. — Every  writ  of  execution  must  be  in- 
dorsed with  the  name  and  address  of  the  solicitor  suing  out  the 
same,  and  also  of  the  principal  solicitor,  if  the  solicitor  suing  it 
out  does  so  as  agent.  If  no  solicitor,  lien  it  must  be  indorsed 
with  a,  memorandum  expressing  that  the  same  has  been  sued  out 
by  the  plaintiff  or  defendant  in  person,  as  the  case  may  be,  men- 
tioning the  city,  town,  or  parish,  and  also  the  name  of  the  hamlet, 
street,  and  number  of  the  house  of  such  plaintiff's  or  defendant's 
residence „       13. 

Bate  and  form  of  writ. — ^Every  writ  of  execution  must  bear 
date  of  the  day  on  which  it  is  issued.  It  must  be  in  the  prescribed 
form  (R.  S.  C.  App.  H.) „       U. 

Expenses  of  execution. — ^Poundage,  fees,  and  expenses  of  execu- 
tion may  be  levied   15. 

Indorsement  of  amount  to  be  recovered. — Every  writ  of  execu- 
tion for  recovery  of  money  must  be  indorsed  with  a  direction  to 
levy  the  amount  really  due  with  interest  at  il.  per  cent,  per 
annum  from  judgment,  or,  where  there  is  an  agreement  between 
the  parties  for  more  than  il.  per  cent,  interest,  then  for  the 
amount  of  interest  so  agreed  lg_ 
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Time  to  sue  out  fi.  fa.  or  elegit. — ^Bvery  person  to  whom  any       Okdee. 

sum  of  money  or  costs  is  or  are  payable  under  a  judgment  or  

order,  may,  so  soon  as  the  same  is  or  are  payable,  sue  out  one  or 
more  writ  or  writs  of  fi.  fa.  or  elegit;  but  (a)  if  the  judgment, 
&c.  is  for  payment  within  a  period  therein  mentioned,  no  writ 
must  be  issued  until  after  the  expiration  of  such  period;  (6)  exe- 
cution may  be  stayed  until  such  time  as  the  Court  or  a  Judge 
shall  think  fit  XLII.  17. 

Separate  ivrits. — ^There  may  be  separate  writs,  for  recovery  of 
the  money  due,  and  of  Ithe  costs ;  but  a  second  writ  can  only  be  for 
costs,  and  must  be  issued  not  less  than  eight  days,  after  the  first  „       18. 

Time  for  execution. — Execution  on  a  judgment,  not  being  one 
for  payment  of  money  or  costs,  or  for  the  recovery  of  land,  may 
issue  in  fourteen  days,  unless  earlier  execution  is  ordered „       19. 

Renewal  of  writ. — A  writ  of  execution  remains  iu  force  for  one 
year  only,  but  may  be  renewed,  before  its  expiration,  by  special 
leave  for  one  year  from  each  successive  renewal,  either  by  being 
marked  with  a  seal  of  the  Court  bearing  the  date  of  renewal,  or 
by  notice  to  the  sheriff,  bearing  the  like  seal ;  a  writ  so  renewed 
has  effect,  and  is  entitled  to  ^priority,  according  to  the  time  of  the 
original  delivery  thereof.  Production  of  the  writ  or  notice  marked 
wim  the  seal  is  sufficient  evidence  of  renewal  „  20,21. 

Execution  to  issue  within  six  years. — As  between  the  original 
parties  to  a  judgment  or  order,  execution  may  issue  at  any  time 
within  six  years  from  recovery  of  judgment  or  date  of  order...  „       22. 

Leave  to  issue,  where  required. — Leave  is  required  in  the  cases 
following,  viz.,  (a)  after  lapse  of  six  years  from  the  date  of  the 
judgment,  or  where  any  change  has  taken  place  by  death  or  other- 
wise in  the  parties  entitled  or  liable  to  execution;  (6)  where  a 
husband  is  entitled  or  liable  to  execution  upon  a  judgment  for 
or  against  a.  wife;  (o)  where  a  party  is  entitled  to  execution 
upon  a  judgment  of  assets  in  future;  (d)  where  a  party  is  en- 
titled to  execution  against  any  of  the  shareholders  of  a  joint-stock 
company  upon  a,  judgment  recorded  against  such  company,  or 
against  a  public  ofBcer  or  other  person  representing  such  com- 
pany. The  Court  or  a  Judge  may  either  give  leave  or  may  order 
any  issue  or  question  necessary  to  determine  the  rights  of  the 
parties  to  be  tried   „       23. 

Orders  enforceable  like  judgments. — Every  order  may  be  en- 
forced against  all  parties  bound  thereby  in  the  same  manner  as  a 
judgment „       24. 

Order  of  commitment  under  the  Debtors  Act,  1869. — ^Must  bear 
date  on  the  day  on  which  the  order  is  made,  and  continue  in  force 
for  one  year,  but  may  be  renewed  ; „       25. 

Execution  by  or  against  a  person  not  a  party. — May  be  en- 
forced in  the  same  manner  as  in  the  case  of  parties,  &c „       26. 

Application  to  stay  execution. — Any  party  against  whom  judg- 
ment has  been  given  may  apply  for  a  stay  of  execution  or  other 
relief  against  such  judgment,  upon  the  ground  of  facts  which 
have  arisen  too  late  to  be  pleaded  „       27. 

Saving  of  previous  rights. — ^No  right  before  existing  to  enforce 
or  give  effect  to  any  judgment  in  any  manner  or  against  any 
person  or  property  whatsoever  is  taken  away  or  curtailed  by  these 
rules „       28. 

Order  of  issue  of  writs. — ^Nothing  in  the  order  is  to  affect  the 
order  in  which  writs  of  execution  may  be  issued  „       29. 

Court  may  order  an  aot  to  be  done  at  expense  of  the  party  re- 
fusing.— If  a  mandamus,  mandatory  order,  injunction,  or  judg- 
ment for  specific  performance  of  any  contract,  is  not  complied 
with,  the  Court  or  a  Judge  may  direct  the  act  required  to  be 
done,  to  be  done  by  the  party  obtaining  the  judgment,  &c.  at  the 
cost  of  the  disobedient  party  „       30. 

Enforcing  judgment  against  a  corporation. — ^Any  judgment,  &c. 
against  a  corporation  wilfully  disobeyed,  may,  by  special  leave, 
be  enforced  by  («)  sequestration  against  the  corporate  property ; 
(6)  attachment  against  the  directors,  or  other  officers  thereof; 
(c)  sequestration  against   their  property    „       31.. 
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Enforcing  award. — An  award  may,  by  leave  and  on  terms,  be       Oedee. 
enforced  at  any  time,  though  the  time  for  moving  to  set  it  aside  


has  not  elapsed  XLII.  3lA. 

Discovery  in  aid  of  exectttion : — 

(«)  On  a  jxidgment  for  recovery  or  payment  of  money. — ^An 
order  may  be  made  on  the  application  of  the  person 
entitled  to  the  judgment,  &c.  for  oral  examination  of 
the  debtor  as  to  debts  owing  to  him,  and  as  to  his 
means  of   satisfying  the  judgment;    and  production 

of  books  or  documents  may  also  be  ordered  „       32. 

(i)  On  a  judgment  othm-  than  for  money.^—li  any  difficulty 
arise  in  the  execution  or  enforcement  thereof,  an  order 
may  be  made  for  the  attendance  and  examination  of 

any  party   or   otherwise    „       33. 

The  costs  of  any  application  under  Rules  32  and  33  and 

of  proceedings  thereunder  are  in  the  discretion  of  the 

Court  or  a  Judge,  or  of  the  officer  appointed  to  take 

the  examination,  if  the  Court  or  Judge  shall  so  direct  „       34. 

Impounded  documents. — Such  documents  while  in  custody  of 

the  Court  are  not  to  be  parted  with,  and  can  only  be  inspected  by 

leave  of  the  Judge.    They  can  only  be  delivered  out  of  the  custody 

<>f  the  Court  on  order  made  on  motion  in  open  Court,  &e „       33a. 

Execution  against  a  -firm. — Upon  a  judgment  against  a  firm, 
execution  may  issue  (a)  against  any  property  of  the  partnership 
within  the  jurisdiction,  (S)  against  any  person  who  has  appeared 
in  his  own  name  under  0.  XL^'IIIa.  5,  6,  or  who  has  admitted  in 
the  pleadings  that  he  is  or  has  been  adjudged  to  be  a  partner, 
(c)  against  any  person  who  has  been  individually  served,  as  a 
partner,  with  the  writ  of  summons,  and  has  failed  to  appear. 

The  Court  or  a  Judge  may  give  leave  to  issue  execution  against 
any  other  person  as  a  member  of  the  firm,  if  the  liability  be  not 
disputed.  If  such  liability  be  disputed,  it  may  be  tried  and  deter- 
mined in  the  same  manner  as  any  issue  or  question  in  an  action. 

Except  as  against  any  property  of  the  partnership,  a  judgment 
against  a  firm  will  not  render  liable,  release,  or  otherwise  affect 
any  member  thereof  who  was  out  of  the  jurisdiction  when  writ 
issued,  and  has  not  appeared,  unless  he  has  been  made  a  party 
under  0..  XI.,  or  has  been  served  within  the  jurisdiction  after 

writ  issued  XLVIIIa.  8. 

Execution  in  the  District  Registry. — ^Where  a  cause  or  matter 
is  proceeding  in  a  District  Registry,  all  writs  of  execution  for 
^  enforcing  any  judgment  or  order  must  issue  from  such  Registry, 
and  all  costs  shall  be  taxed  there  unless  otherwise  ordered.    Pro- 
ceedings necessary  or  incidental  to  judgments  must  be  taken  in 

the   Registry XXXV.4,5. 

Equitable  execution. — On  an  application  for  appointment  of  a 
receiver  by  way  of  equitable  execution,  regard  is  to  be  had  to  the 
amount  of  the  debt,  the  amount  which  may  probably  be  obtained 

by  the  receiver,  and  the  probable  costs  of  the  appointment L.  \5a. 

As  to  execution  generally,  see  Dan.  Pr.  713 — 737;  Seton,  408 — 467;  Chitty's 
Arch.  786 — 835 ;  Edwards  on  Execution ;  Anderson  on  Execution ;  Encycl.  Laws 
of  Engl.,  tit.  "Execution." 


898.  (-A-.)  Leofie  io  issue  Execution  (e) . 

Summons  for       Formal  parts:  see  Form  39. 

on  the  part  of  tbe  above-named  plaintiff 

(o)  Leave  to  isstte  execution. — As  to  the  cases  in  which  leave  is  requii-ed,  see 
0.  XLII.  9,  23,  31;  0.  XLVIIIa.  8;  and  headuote,  supra.  As  to  leave  to  issue 
execution,  see  Dan.  Pr.  720 — 724;  Chitty's  Arch.  955 — 963;  Chitty's  Forms,  514 
— 518.  Such  applications  are  extremely  rare  in  the  C.  D.,  but  when  necessary, 
should  be  made  ex  parte  at  Chambers.  As  to  the  power  to  direct  the  deter- 
mination of  questions  affecting  the  rights  of  the  parties,  where  the  right  to  issue 


S.  4.]  ENFORCING  EXECUTION. 


m'.) 


exeou- 


[Or,  of  P.  Q.  and  B,.  S.,  the  legal  personal  representatives  of  i^^"^,!? 
the  plaintiff  A.  B.,  since  deceased — or,  assignees  of  the  judg-  [Dan.  Pr 
ment  debt  (e) — or  as  may  be];  '■' 

that  he  [or  they]  may  be  at  liberty  to  issue  execution  against  the 
■defendant  CD. 

{^Or,  against  X.  Y.  and  T.  Z.,  as  legal  personal  representa- 
tives of  the  defendant  C.  D.,  since  deceased;  or, 
against  X.  Y.,  as  being  a  member  of  the  above-named  firm  of 
D.  &  Company — or  as  may  be] 

upon  the  judgment  [or,  order]  in  this  action  dated  the day 

of ,  19 — .    [If  under  Order  XLII.,  rule  22,  notwithstanding 

six  years  have  elapsed  since  such  judgment  {or,  order).] 


899. 

19—.      B.  No.  — .         Notice  of 

In  the  High  Court  of  Justice,  Tel^eU,  ksue 

Chancery  Division.  execution 

/  nT  f    T     ^        s  under 

{Name  of  Judge.)  7  Geo.  iv. 

Between  A.  B Plaintiff,  e.46,„.  i3(/). 

and 
C.   D.,  a  registered  public 
officer  of  the  R.  Banking 
Company        .         .         .  Defendant. 

Whereas  by  a  judgment  [or,  order]  of  the  High  Court  of  Justice 

made  in  the  above  action,  and  dated  the ■  day  of ,  19 — ,  it 

was  adjudged  [or,  ordered]  that  the  above-named  plaintiff  A.  B. 
should  recover  against  the  above-named  defendant  C.  D.,  as  the 

execution  or  the  liability  to  execution  is  disputed,  see  0.  XLII.  9,  23;  0. 
XLVIIIa.  8;  and  headnote,  p.  396.  Where  a  sole  pit.,  having  made  a  will  and 
appointed  executors,  dies  after  judgment  in  his  favour,  but  before  execution, 
leave  to  issue  execution  may  be  obtained  eon  parte  upon  production  of  probate: 
Meroer  v.  Lawrence,  26  W.  R.  506. 

(ti)  As  to  the  meaning  of  the  term  "issuing  execution  against  a  party,"  see 
O.  XLII.  8;  and  headnote,  p.  396.. 

(e)  Application  may  be  made  by  assignees  of  the  judgment  debt,  but  only 
where  the  whole  of  the  judgment  debt  has  been  assigned:  see  Foraier  v.  Baher, 
(1910)  2  K.  B.  636.  An  application  in  this  form  is  necessary  before  an  assignee 
or  legal  personal  representative  of  a  judgment  creditor  can  issue  a  bankruptcy 
notice:  Ex  parte  Woodall,  13  Q.  B.  B.  479. 

(/)  See  O.  XLII.  23  (d) ;  and  headnote,  p.  397 ;  the  Country  Bankers  Act,  1826 
(7  Geo.  IV.  c.  46),  s.  13,  which  provides  that  the  execution  shall  not  be  issued 
without  leave  first  granted,  on  motion  in  open  Court,  by  the  Ct.  in  which  the 
judgment  was  obtained,  on  notice  to  the  person  sought  to  be  charged.  No  such 
application  can  be  made  after  the  expiration  of  three  years  next  after  the  person 
sought  to  be  charged  has  ceased  to  be  a  member  of  the  corporation  or  co- 
partnership:  see  Chitty's  Arch.  1085 — 1088. 
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900. 

Affidavit  in 
support. 


registered  public  officer  of  the  E.  Banking  Company,  being  n 
corporation  or  co-partnership  duly  constituted  and  carrying  on  the 
business  of  banking  under  the  statute  7  Geo.  IV.  c.  46,  the  sums 

of  £ •  and  £ {State  the  amounts,  as  in  the  judgment  or 

order).  And  whereas  execution  upon  the  said  judgment  has  been 
issued'  against  the  members  for  the  time  being  of  the  said  E. 
Banking  Company,  but  such  execution  has  been  ineffectual  for 
obtaining  payment  and  satisfaction  of  the  amount  of  the  said 
judgment.  And  whereas  you  were  a  member  of  the  said  E. 
Banking  Company  at  the  time  when  the  contract  upon  which  the 
said  judgment  was  obtained  was  entered  into  [or,  after  the  time  at 
which  the  contract  upon  which  the  said  judgment  was  obtained 
was  entered  into,  and  before  the  time  at  which  the  said  contract 
was  executed — or,  at  the  time  when  the  said  judgment  was 
obtained].     Now  take  notice,  that  this  Honourable  Court  will  be 

moved  before  his  lordship,  Mr.  Justice ,  on  — —day,  the 

day  of  — — ,  19 — •,  or  so  soon  thereafter  as  counsel  can  be  heard^ 
by  counsel  on  behalf  of  the  above-named  plaintiff,  for  liberty  to 
issue  execution  against  you  upon  the  said  judgment. 

Dated day  of ,  19 — . 

X.  Y.,  of  {address), 

Plaintiff's  solicitor. 

To  E.  F.,  of,  (&c. 


Formal  parts :  see  Form  8 . 

1 .  {State  the  reccMery  of  judgment  against  the  registered  public 
officer  upon  a  contract  or  engagement  entered  into  with  the  bank- 
ing company.) 

2.  {Show  that  execution  has  been  issued  upon  the  judgment, 
and  that  all  reasonable  efforts  have  been  made  to  obtain  satisfac- 
tion from  the  present  members  of  the  company,  and  that,  not- 
withstanding, the  judgment  remains  unsatisfied  in  the  whole  or 
in  part.) 

3 .  {Show  that  the  comtpany  was  constituted  under  the  Act,  and 
that  the  person  against  whom  the  application  is  made  ims  a 
member  of  the  company  at  one  of  the  times  mentioned  in  the  Act.) 


901. 

Notice  of 
Tuotion  or 
summons  for 
leave  to  isaiie 
execution 
against  a 


Formal  parts :  see  Form  32  or  39 . 
on  the  part  of  the  plaintiflt  \_or  asmay  6e],  that  he  may  be  at  liberty 
to  issue  execution  against  G.  H.  {member  of  the  company),  upon 
the  judgment  dated  the day  of ,  19 — ,  recovered  by  the 


s. 
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applicant  against  the  above-named  defendant  0.  D.  as  the  regis-  ^®^^^''°^'' 

tered  public  officer  [or,  one  of  the  registered  public  officers]  of  company  after 

the Banking  Company;  and  that  the  costs  of  this  application  j,^amstpubUo 

may  be  taxed,  and  that  the  applicant  may  be  at  liberty  to  add  the  officer  (^r). 
amount  thereof  to  his  judgment  debt  and    to    issue    execution 
therefor  against  the  said  G.  H. 


902. 

Formal  parts :  see  Form  8.  Affidavif  in 

1 .  {State  the  recovery  of  judgment  against  the  registered  public  support. 
officer.) 

2.  (Show  that  the  iudgment  is  still  unsatisfied.) 

3.  {Show  that  the  person  against  whom  the  application  is  mxde 
is  a  member  of  the  company.) 


19—.    B.  No.  — . 
lu  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge.) 

Between  A.  B Plaintiff, 

and 
The  E,.  Company  .         .     Defendants. 

Whereas  by  a  judgment  [or,  order]  of  the  High  Court  of  Justice 

made  in  this  action,  and  daited  the day  of  — — ,  19 — ,  it  was 

adjudged  [or,  ordered]  that  the  above-named  plaintiff  A.  B.  should 
recover  against  the  above-named  defendants,  the  R.  Company, 
being  a  company  duly  incorporated  and  to  which  the  provisions  of 

the  statute  8  &  9  Vic.  c.  16,  apply,  the  sums  of  £ and  £ 

{State  the  amounts,  as  in  the  judgment  or  order).  And  whereas 
execution  has  been  issued  against  the  property  and  effects  of  the 
said  E.  Company,  but  there  cannot  be  found  sufficient  whereon  to 

(y)  See  O.  XLII.  23  (d);  and  headnote,  p.  397.  As  to  banking  companies 
suing  in  the  name  of  a  public  offloei',  see  the  Country  Baulters  Act,  1826  (7  Geo. 
IV.  c.  46),  B.  9;  the  Banking  Co-Partnerships  Act,  1864  (27  &  28  Vio.  c.  32); 
and  as  to  companies  established  by  letters  patent  suing  by  a  public  ofiScer,  see 
the  Chartered  Companies  Act,  1837  (7  Will.  IV.  &  1  Vic.  o.  73),  s.  3;  and  aa 
to  execution  against  shareholders  in  such  a  company.  Ibid.,  s.  24.  As  to  pro- 
ceedings in  such  cases,  see  Chitty's  Arch.  1080 — 1088;  Chitty's  Forms,  598,  599. 

(A)  The  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vic.  c.  16),  s.  36, 
provides  that  the  application  shall  be  made  by  motion  in  open  Court;  but 
under  0.  XLII.  23  ((f),  the  application  can  be  made  by  summons:  see  Chitty's 
Arch.  1072—1077;  Chitty's  ForanB,  600—604. 

D.— F.  26 


903. 

Notice  of 
motion  for 
leave  to  issue 
execution 
under  8  &  9 
Vio.  c.  16, 
s.  36  (A). 
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904. 

Affidavit  in 
support  (i). 


levy  such  execution.    And  whereas  you  are  a  holder  of  ■ shares 

in  the  capital  of  the  said  company,  upon  which  the  sum  of  £- 


remains  to  he  paid  to  the  said  company.     Now  take  notice,  that 
this   Honourable    Court    will    be   moved    before    his    lordship, 

Mr.  Justice ,  on day  of ,.19 — ,  or  so  soon  thereafter 

as  counsel  can  be  heard,  by  counsel  on  behalf  of  the  above-named 
plaintiff,  for  liberty  to  issue  execution  against  you  upon  the  said 

judgment  to  the  extent  of  the  said  sum    of   £ ,  being   ,the 

amount  of  capital  so  as  aforesaid  remaining  to  be  paid  upon  the 
said  shares  held  by  you  as  aforesaid. 

Dated day  of ,  19 — . 

X.  Y.,  of  (address), 

Solicitor  for  the  plaintiff. 

To  E.  F.,  of,  dc. 


Formal  parts:  see  Form  8. 

1.  (State  the  recovery  of  judgment  against  the  company.) 

2.  (Show  that  execution  has  been  issued  against  the  company, 
and  that  all  reasonable  efforts  have  been  'made  to  obtain  satisfac- 
tion of  the  judgment,  and  that,  notwithstanding,  the  judgment 
remains  unsatisfied  in  the  wfhole  or  in  part.) 

'3.  (Show  that  the  company  is  within^ the  provisions  of  S  d 
9  Vic.  c.  16,  that  the  person  against  whom  the  application  is 
made  holds  shares  in  the  ccmipany,  the  number  of  such  shares,  and 
the  amount  of  capital  remaining  unpaid  thereon.) 


(B.)  Application  to  Stay  Execution. 

Formal  parts :  see  Form  32  or  39 . 
on  the  part  of  the  defendant  C .  D .  [or  as  may  6e],  that  execution 

-  day  of 


905. 

Notice  of 
motion  or 

Bommons 

execution  (k).    upon  the  judgment  [or,  order]  in  this  action  dated  the 

[Dan.  Pr. 

713.] 


19 — ,  may  be  stayed  until  (State  when). 


906. 

Notice  of 
motion  or 
summons  to 
enlarge  time 


Formal  parts :  see  Form'  32  or  39. 
on  the  part  of  the  defendant  C.  D.  [or  as  may  .be],  that  the  time 
limited  by  the  judgment  [or,  order]  dated  the day  of , 


(i)  See  Chitty's  Forms,  601. 

(k)  See  0.  XLII.  17,  27;   and  headnote,  p.  397. 
see  Chitty's  Arch.  792. 


As  to  stay  of  execution. 
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19 — ,  for  the  applicant  to  {Describe  the  act  directed  by  the  judg-  ^^  °ud''^nt 
ment  or  order  to  be  done)  may  be  enlarged  to  the  — —  day  of  or  order,  and 

,  19 — ;   and  that  in  the  meantime  execution  upon  the  said  tioninthe"" 

judgment  [or,  order]  may  be  stayed.  meantime. 


907. 

Formal  parts :  see  Form  32  or  39 .  Notice  of 

on  the  part  of  the  defendant  C .  D .  [or  as  may  be'],  that  execution  summons  to 
and  all  other  proceedings  upon  or  under  the  judgment  [or,  order]  stay  execution 

in  this  action  dated  the day  of ,  19 — ,  may  be  stayed  appeal  («). 

until  after  the  hearing  of  the  said  defendant's  motion  by  way  of  ^,2^1   ''' 
appeal  from  the  said,  judgment  [or,  order],  of  which  notice  was 
sen'-ed  on  the day  of ;  19 — . 


908. 

Formal  parts :  see  Form  32  or  39 .  Notice  of 

on  the  part  of  the  defendant  CD.  \_or  as  may  be],  that  execution  summons  to 
upon  the  iudgment  in  this  action  dated  the day  of ,  19 — ,  stay  execution 

1      11        ,  1-  •        I  •  •  1  11       and  aU  other 

and  all  other  proceedings  in  this  action  may  be  stayed  on  the  proceedings  in 

ground  that  {State  facts  whifih  have  arisen  too  late  to  be  pleaded  man'^^r' ^"'^' 

by  the  applicant,  rendering  it  just  that  execution  should  be  stayed,  7i3.] 

■or  other  relief  given) . 


(C.)  Enforcing  the  JudgnAent  in  Scotland  or  Ireland.  gQg 

George  the  Fifth,  by  the  grace  of  God,  of  the  United  Kingdom  Exemplifica- 

of  Great  Britain  and  Ireland,  and  of  the  iBritish  Dominions  beyond  English 

the  Seas,  King,  Defender  of  the  Faith:    To  aU  to  whom  these  decree  or 

.  ,  -  ,  order  for 

presents  shall  come,  greeting.    We  have  inspected  a  certain  decree  enforcement 

[or,  order]  made  by  us  in  the  Chancery  Division  of  our  High  man  Ipr^^"' 
Court  of  Justice  in  the  words  following  {Copy  the  whole  of  the  734.] 
decree  or  order  verbatim,  including  the  initials  of  the  Registrar 
and  entering  clerk).     We  therefore,  at  the  request  of  the  com- 
plainant [or,  defendant — or,  the  party  requiring  the  exemplifica- 
tion], have  exemplified  the  said  decree  [or,  order]  by  these  presents, 

(f)  An  appeal  does  not  operate  as  a  stay  of  execution,  except  so  far  as  the 
■Ct.  appealed  from,  or  any  Judge  thereof,  or  the  Court  of  Appeal,  may  order: 
O.  LVIII.  U;  see  Dan.  Pr.  1117;  and  Chap.  XX.,  p.  755. 

(«i)  See  0.  XLII.  27;  and  headnote,  p.  397. 

(«)  See  Crown  Debts  Act,  1801  (41  G«o.  III.  0.  90),  s.  5.  The  exemplifica- 
tion must  be  engrossed  on  parchment,  a  tag  being  left  at  the  bottom  for  the 
<xreat  Seal.    It  most  bear  a  Zl.  Inland  Bevenue  etamp. 

26  (2) 
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and  in  testimony  thereof  have  caused  these  our  letters  to  be  made 

patent.    Witness  ourselves  at  .Westminster  the day  of , 

19—. 

Examined  by  us  and  i  A.  B.  )  Masters  of  the  Supreme 
found  correct.        1  C.  D.  )      Court  of  Judicature. 

I  certify  the  foregoing  to  the  Right  Honourable  ,  Lord 

High  Chancellor  of  Ireland. 

Dated  the day  of  — — ,  19 — . 

{Lord  Ohancellor's  signature.) 


910. 

Docket  (o) . 
[Dan.  Pr. 
734.] 


An  exemplification  of  an  order  of  the  Chancery  Division  of  the 

High  Court  of  Justice,  dated  the day  of ,  19 — ,  and  made 

in  a  matter  [^or,  an  action]  intituled  (Here  state  the  full  title). 

Exemplified  at  the  request  of  the  plaintiff  [or,  defendant]  in  the 
said  action. 

To  tho  Right  Honourable  the  Lord  High  Chancellor  of  Great 
Britain. 

We,  Masters  of  the  Supreme  Court  of  Judicature,  whose  names 
are  hereunto  subscribed,  do  humbly  certify  unto  your  Lordship 
that  the  accompanying  is  a  true  exemplification  of  the  above- 
mentioned  order. 

Dated  this day  of ,  19 — . 

A.B.I  Masters  of  the  Supreme 
CD.)      Court  of  Judicature. 


911. 

Affidavit  of 
solicitor 
applying  for 
a  oerti£oate 
under  Judg- 
ments Exten- 
sion Act, 
1868  (p). 


(Title  and  reference  to  the  record.) 

I,  G.  H.,  of  ■ ,  a  solicitor  of  the  Supreme  Court  of  Judica- 
ture in  England,  solicitor  for  the  above-named  plaintiff,  make 
oath  and  say  as  follows: 

1.  That  the  aboVe-named  plaintiff  obtained  judgment  in  this 
action  on  the day  of ,  19 — ,  for  £ on  a  claim,  dc. 


(o)  The  docket  must  be  engrossed  on  foolscap  paper.  It  must  bear  a  2s. 
Revenue  stamp.  Wien  completed  the  exemplification  and  docket  must  be  sent 
to  the  Secretary  to  the  Lord  Chancellor.  The  Great  Seal  vrill  thereupon  be 
affixed,  and  the  signature  of  the  Lord  Chancellor  procured.  The  exemplifica- 
tion, thus  completed,  may  afterwards  be  obtained  from  the  Lord  Chancellor's 
Secretary,  and  is  forwarded  by  the  party  applying  to  Ireland  for  enrolment  in 
the  High  Ct.  of  Justice  in  Ireland. 

(p)  This  affidavit  is  required  by  the  Rules  of  Michaelmas  Term,  1868.  It 
must  be  made  by  the  solicitor  applying  for  a  certificate  of  the  judgment. 
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(State  nature  of  dam),  with  £ for  costs,  which  judgment 

was  obtained  by  default  [or,  on  Verdict — or  as  maybe']  after  per- 
sonal [or,  substituted]  service  of  the  writ. 

2.  To  the  best  of  my  information  and  belief  the  above-named 
plaintiff  is  a  (State  profession),  and  his  last  known  [or,  usual] 
place  of  abode  is  at ,  in  the  county  of . 

3.  To  the  best  of  my  information  and  belief  the  aboVe-named 
defendant  is  a  (State  professwn),  and  his  last  known  [or,  usualj 
place  of  abode  is  at ,  in  the  county  of . 

Sworn,  dc.  [see  Form  11]. 


912. 

In  the  High  Court  of  Justice  (England),  ■  Certificate 

5,  T^.    •  .  where  judg- 

Uhancery  Division.  mentfor 

I,  — ,  a  Master  of  the  Supreme  Court  of  Judicature  in  PD^*'pr'f^" 

England  [cyr,  Kegistrar  of  the District  Registry  of  the  High  734.] 

Court  of  Justice],  hereby  certify  that  (Here  state  name,  titter 
trade  or  profession,  and  usual  or  last  knotvn  place  of  abode  of 

plaintiff),  on  the  day  of  ,  19 — ,  obtained   judgment 

against  (Here  state  name,  title,  trade  or  profession,  and  usual  or 
last  Tcnown  place  of  abode  of  defendant),  before  the  said  Division 
of  the  said  High  Court  of  Justice  in  England,  for  payment  of  the 

sum  of  £ ,  on  account  of  (State  shortly  nature  of  claim  or 

ground  of  action),  with  the  sum  of  £ for  costs,  which  judgment 

was  obtained  after  (State  on  what  judgment  was  obtained,  whether 
on  verdict,  consent,  order,  or  default  after  service  of  writ  (per- 
sonal or  otherwise)  as  the  case  mAxy  be) . 

Dated day  of ,  19—. 

(Signature) , 

A  Master  of  the  Supreme  Court  of  Judicature  in 

England   [or,    Registrar    of    the   District 

Registry  of  the  High  Court  of  Justice]. 


913. 

I,  (de. :  as  m  Form  912),  hereby  certify  that  (Here  state  name  Certificate 
and  title,  trade  or  profession,  and  usual  or  last  known  place  of  menrfor'^^" 

abode  of  defendant),  on  the day  of ,  19 — ,  obtained  judg-  defendant  (»■). 

ment  against  (Here  state  name  and  title,  trade  or  profession,  and  734].' 

(?)  See  Judgments  Extension  Act,  1868  (31  &  32  Vic.  ...  54),  ss.  1,  2 ;  Sohed. 
Form  1;  Chitty's  Arch.  771 — 775;  see  Re  Howe  Machine  Co.,  41  C.  D.  118. 
To  obtain  the  Master's  signature  to  the  certificate,  the  same  must  be  left  at 
his  room  with  the  necessary  affidavit  set  out  above. 

(r)  See  Judgments  Extension  Act,  1868  (31  &  32  Vic.  u.  54),  Sohed.  Form  2. 
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umal  or  last  knoum  place  of  abode  of  plaintiff),  before  the  Chancery 
Division  of  His  Majesty's  High  Court  of  Justice  in  England,  for 
payment  of  the  sum  of  £ ,  as  costs  of  suit. 


914. 

Minute 
of  presenta- 
tion («). 
[Dan.  Pr. 
736.] 

916. 

Motion  paper 
to  make 
decree  or 
order  of  the 
Court  of 
Chancery  of 
the  County- 
Palatine  of 
Lancaster  an 
order  of  the 
High  Court. 
[Dan.  Pr. 
736.] 


916. 

Affidavit  in 
support  (?(). 
[Dan.  Pr. 
736.] 


Presented  for  registration  in  terms  of  "  The  Judgments  Exten- 
sion Act,  1868."  

(D.)  Enforcing  a  Judgment  of  the  Court  of  Chancery  of  the 

County  Palatine'of  Lancaster  {t) . 
In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge.) 

In  the  matter  of  the  Court  of  Chancery  of  Lancaster  Act, 

1850. 

And  in  the  matter  of  a  suit  in  the  Court  of  Chancery  of 

the  County  Palatine  of  Lancaster. 

Between  A.  B Plaintiff, 

and 

C.  D Defendant. 

To  move  on  behalf  of  A.  B.,  that  the  decree  [or,  order]  dated 
,  19 — ,  made  in  the  Chancery  of  the  County  Palatine  of  Lan- 
caster   District,  may  be  made  an  order  of  this  Court.     And 

that  the' defendant  do  pay  to  the  plaintiff  his  costs  of  this  motion 
and  consequent  thereon. 

If  as  to  part  only,  specify  what  part ;  as  thus :  as  against  the 
several  persons  who  are  named  in  the  second  column  of  the 
schedule  hereunto  annexed. 
A  transcript  of  (part  of)  the  decree  {or,  order],  and  an  affidavit 
of  E.  F.  in  support  accompany. 


Formal  parts :  see  Form  8;  for  title,  see  Form  915. 

1 .  (Shoic  that  the  dearee  or  order,  or  the  part  thereof  sought  to 
be  enforced,  cannot  be  enforced  by  the  Court  of  Chancery  of  the 
County  Palatine  of  Lancaster,  by  reason  of  the  party  against 

(*)  See  Judgments  Extension  Act,  1868,  Sohed.  ITorm  3.  The  minute  is  to 
be  appended  to  the  certificate,  and  signed  by  the  solicitor  for  the  party  pro- 
secuting the  judgment. 

(;«)  See  Court  of  Chancery  of  Lancaster  Act,  1850  (13  &  14  Vic.  c.  43), 
s.  15;  Court  of  Chancery  of  Lancaster  Act,  1864  (17  &  18  Vic.  c.  82),  s.  10. 
It  is  absolutely  necessary  that  a  transcript  of  the  judgment  or  order  should  be 
produced:  DwJce  v.  Clarke,  W.  N.  (1894)  100.  For  form  of  order,  see  Seton, 
192,  No.  3.  The  order  should  provide  for  coats  of  the  motion:  Duke  v.  ClarJee, 
W.  N.  (1894)  100. 

(u)  As  to  the  contents  of  the  affidavit,  see  Court  of  Chancery  of  Lancaster 
Act,  1880  (13  &  14  Vic.  v.  43),  a.  15. 
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whom  the  same  is  sought  to  be  enforced  having  mthdrawn  his 
person  or  goods  out  of,  or  of  Ms  non-residence  within,  the  juris- 
diction of  that  Court;  and  that  he  is  bound  by  the  decree  w 
order.) 

2.  {Shoic  means  of  knowledge.) 


(E.)  Enforcing  Orders  under  Companies  (Consolidation)  Act, 

1908,8.180(2).  917 

In  the  matter  of  the  Companies  (Consolidation)  Act,  Motion  paper 
.|Q^Q  to  make  an 

-ly  "O  •  order  made  by 

And  in  the  matter  of  the Company,  Limited.  i''°hc°"'  t 

To  move  on  behalf  of  the  above-named  company  by  A.  B.  the  an  order  of 

liquidator  thereof  [or  as  may  &e],  that  the  order  dated  the court  W 

day  of ,  19 — ,  of  the  Court  of  Session  at  Edinburgh  [or  as  may  [Dan.  Pr. 

be]  may  be  made  an  order  of  this  Court  as  against  O.  D.  and  E.  F. 
[or  as  may  be]. 


(F.)  Enforcing  in  England  Orders  mfide  in  the  Chancery  Division 

in  Ireland.  g,g 

George  the  Fifth,  by  the  grace  of  God,  of  the  United  Kingdom  Exempli- 
of  Great  Britain  and  Ireland,  and  of  the  British  Dominions  beyond  order°^)° 
the  Seas,  King,  Defender  of  the  Faith:    To  all  to  whom  these  [Dan.  Pr. 
presents  shall  come,  greeting.    We  have  inspected  a  certain  order 
made  by  us  in  the  Chancery  Division  of  our  High  Court  of  Justice 
in  Ireland  in  the  words  and  figures  following  (Copy  the  whole 
of  the  judgment  or  order,  t^erbatm,  including  the  initials  of  the 
Registrar) . 

We  therefore,  at  the  request  of  the  petitioner  [or,  plaintiff — or, 
defendant — or,  the  party  requiring  the  exemplification],  have 
exemplified  the  above  order  [or,  judgment]  by  these  presents,  and 
in  testimony  thereof  have  caused  these  our  letters  to  be  made 
patent. 

(a;)  For  form  of  order,  see  Seton,  194,  Nob.  4,  5 ;  ife  'Kelly ford  Copper  Mining 
Co.,  L.  B.  5  Ch.  93;  Re  City  of  Glasgow  Bank,  14  C.  D.  628.  An  office  copy 
of  the  order  to  be  enforced  must  be  produced:  see  Companies  (Consolidation) 
Act,  1908  (8  Edw.  VII.  c.  69),  a.  180  (3). 

(y)  See  Crown  Debts  Act,  1801  (41  Geo.  III.  o.  90),  s.  6.    No  Scotch  judg- 
ment, other  than  one  for  debt,  damages,  or  costs  under  the  Judgments  Extension 
Act,  1868   (31  &  32  Vic.   c.   54),  ss.  2,  3,  can  be  enrolled  jn  the  Chancery  , 
Division:  Se  Dundee  Suburban  Ry.  Co.,  37  W.  E.  60. 
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Witness  our   Lieutenant-General  and   General   Governor   of 

Ireland,  at  Dublin,  the day  of ,  in  the year  of  our 

reign. 


919. 

Certificate  of 
Iiord  Chau- 
oellor  of 
Ireland. 


I  certify  the  foregoing  to  the  Eight  Honorable  the  Lord  High 
Chancellor  of  Great  Britain. 

I.  N.  L., 

(Clerk  of  the  Crown  and  Hanaper  and  Permanent 
Secretary  to  the  Lord  Chancellor  of  Ireland.) 


920. 

Petition  to 
enrol  a  judg- 
ment or  order 
of  the  Irish 
Court  (z). 
[Dan.  Pr. 
735.] 


In  the  High  Court  of  Justice, 
Chancery  Division. 

Lord  Chancellor. 

In  the  matter  of  the  Act  41  Geo.  III.  c.  90, 
and  of  the  Act  21  &  22  Vic.  c.  72,  s.  36  (a); 
,  and 

In  the  matter  of  the  Estate  of  S.  T.,  trustee 
in  bankruptcy  of  A.  H.  S.,  a  bankrupt. 
To  His  Majesty's  High  Court  of  Justice. 

The  humble  Petition  of  E.  D.  of  {Address  and  de- 
scription) . 

Sheweth, 

1.  That  by  an  order  of  the  Honorable  Mr.  Justice ,.  in  the 

above  matter  in  the  Chancery  Division  of  the  High  Court  of 

Justice  in  Ireland,  dated  the day  of ,  19 — ,  it  was  ordered 

that  (Set  out  the  ordering  part  of  the  order). 

2.  That  a  copy  of  the  said  order  was  served  personally  on  the 

said  A.  H.  S.,  at ,  in  the  county  of ,  on  the day  of 

,  19 — ,  as  appears  from  the  indorsement  thereon  and  from  the 

affidavit  of  C.  D.  filed  in  this  matter. 

3.  That  the  said  A.  H.  S.  has  not  (Show  default  in  perform- 
ance of  the  act  ordered  to  be  done),  or  otherwise  complied  with 
the  said  order  of  the day  of ,  19 — . 

4.  That  by  reason  of  the  default  of  the  said  A.  H.  S.  herein- 


(z)  For  form  of  order,  see  Seton,  190,  No.  1.  The  petition  is  of  course.  An 
Irish  judgment,  when  enrolled,  can  be  enforced  by  attachment:  Newell  v.  N., 
W.  N.  (1896)  160. 

(o)  The  Landed  Estatra  Court  (Ireland)  Act,  1858. 
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before  stated,  your  Petitioner  desires  to  enforce  the  said  order. 

against  the  said  A.  H.  S. 

5.  That  the  Lord  Chancellor  of  Ireland  has,  pursuant  to  the 

Act  41  Geo.  III.  0.  90,  and  the  Act  of  21  &  22  Vic.  c.  72,  s.  36, 

caused  a  certified  copy  of  the  said  order  to  be  exemplified  and 

certified  to  the  Lord  Chancellor. 

Your  Petitioner  therefore  humbly  prays: 

That  the  said  order  dated  the day  of , 

19 — ,  a  copy  of  which  has  been  exemplified 
and  certified  to  the  Lord  Chancellor  under  the 
Great  Seal  of  Ireland,  pursuant  to  the  said 
Acts,  be  enrolled  in  the  Rolls  of  the  Chancery 
Dirision  of  His  Majesty's  High  Court  of 
Justice,  or  that  such  other  order  may  be  made 
in  the  premises  as  to  your  Lordship  may  seem 
proper. 

And  your  Petitioner  will  ever  pray,  dc. 
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{This  will  he  a  copy  of  the  ExempUfication :  see  Form  9 18. J      Docket  for 

enrolment. 


(2.)  The  Writ  of  Fieri  Facias  (b). 

ISan.  Pr.,  pp.  738—753.] 

(A.)  Issuing  the  Writ.  922. 

19—.      B.   No.  — .         PriBcipeior 

-r  1      ,-1  1.    T  •  ^^  ^"*  (")• 

In  the  High  Court  of  Justice,  [Dan.  Pr. 

Chancery  Division.  ■■' 

Between  A.  B Plaintiff, 

and 
CD.  and  others  .         .     Defendants. 

(6)  Writ  of  Fieri  Facias. — A  wfrit  of  fieri  facias  has  the  same  force  and  effect, 
and  ia  executed  in  the  same  manner,  as  the  like  writ  before  the  Judicature  Acta : 
O.  XLIII.  1.  A  writ  of  fl.  fa.  may  issue  upon  any  judgment  for  the  recovery 
by  or  payment  to  any  person  of  money:  Ibid.,  0.  XLII.  3,  17;  and  O.  XLIII. 
It  may  issue  inmiediately  judgment  is  entered,  except  (1)  in  the  cases  men- 
tioned in  0.  XLII.  17:  as  to  which  see  headnote,  p.  397;  (2)  where  leave 
to  issue  execution  is  required.  No  service  of  the  judgment  is  necessary  before 
issuing  the  writ:  Land  Credit  Co.  of  Ireland  v.  Fermoy,  L.  B.  5  Oh.  323.  As 
to  the  writ  of  fi.  fa.,  see  O.  XLII.  17;  Seton,  413  et  seq.;  Ohitty's  Arch.  836 
—871;  Chitty's  Forms,  438 — 467;  Mather's  Sheriff  Law,  51—98;  Bae.  Abr. 
Execution  (C),  4;  Enoycl.  Laws  Engl.,  tit.  "Execution." 

(o)  See  0.  XLII.  12;  App.  G.,  No.  1. 
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Seal  a  writ  of  fieri  facias,  directed  to  the  sheriff  of  — — ,  against 

C.  D.,  of ,  in  the  county  of ,  upon  a  judgment  [or,  order] 

dated  the day  of ,  19—,  for  the  sum  of  £ debt,  and 

£ costs,  and  interest  at  the  rate  of  £ per  centum  per  annum 

on  the  amount  of  the  debt  and  on  the  amount  of  the  costs,  froni 
the  —  day  of ,  19 —  {date  of  judgment  or  order). 

Indorsed  to  levy  £ and  interest  from  {<&c. :  as  indorsed  on 

the  fi.  fa.). 

Dated  the day  of ,  19 — . 

{Name  and  address  of  solicitor  or  party  issuing 
the  writ.) 


923. 

Writ  oi  fieri 
facial  for 
money, 
interest,  and 
and  costs  (d). 
[Dan.  Pr. 
738.] 


{Reading  as  in  Form  922.) 

George  the  Fifth,  by  the  grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  of  the  British  Dominions  beyond 
the  Seas,  King,  Defender  of  the  Faith: 

To  the  sheriff  of (e),  greeting. 

We  command  you  that  of  the  goods  and  chattels  of  C.  D.  in 

your  bailiwick  you  cause  to  be  made  the  sum  of  £ (/),  and  also. 

interest  thereon  at  the  rate  of  {g)  £ per  centum  per  annum, 

from  the day  of ,  19 —  {h),  which  said  sum  of  money  and 

interest  were  lately  before  us  in  our  High  Court  of  Justice  in  a 
certain  action  wherein  A.  B.  is  plaintiff  and  CD.  and  others  are 
defendants  \_or,  in  a  certain  matter  there  depending  intituled  "In 
the  matter  of  E.  F." — or  as  may  he\  by  a  judgment  [or,  order]  of 

our  said  Court,  bearing  date  the day  of ,  adjudged  [or, 

awarded — or,  ordered]  to  be  paid  by  the  said  C.  D.  to  A.  B., 
together  with  certain  costs  in  the  said  judgment  [or,  order]  men- 
tioned, and  which  costs  have  been  taxed  and  allowed  by  one  of  the 

((?)  See  0.  XLII.  14;  App.  H.,  No.  1.  The  writ  must  be  so  moulded  as  to. 
foUow  the  substance  of  the  judgment  or  order:  see  the  note  to  the  official  form 
of  writ  issued  in  the  Central  Office;  Chitty's  Arch.  837;  Dan.  Pr.  738.  On 
issuing  the  writ  the  judgment  must  be  produced:  0.  XLII.  11;  and  headnote, 
p.  396.  The  writ  is  issued  out  of  the  Writ,  Appearance,  and  Judgment 
Department  of  the  Central  Office,  or  the  District  Registry.  On  issuing,  a  fee 
of  5s.  is  payable,  by  a  stamp  impressed  on  the  prcecipe:  Ord.  as  to  S.  C.  Fees, 
1884,  Sched.  No.  6;  Ord.  as  to  Stamps,  &o.,  July,  1884,  Sched. 

(e)  As  to  the  direction  of  the  writ,  see  Chitty's  Forms,  439,  440. 

(/)  Here  insert  the  full  amount  of  the  debt  or  damages  for  which  judgment 
is  recovered,  even  though  the  judgment  debtor  may  have  satisfied  some  part 
thereof;  for  the  writ  must  strictly  follow  the  judgment  or  order. 

(g)  See  0.  XLII.  16;  and  headnoto,  p.  396. 

(A)  Day  of  the  judgment  or  order,  or  day  on  which  money  is  directed  to  be 
paid,  or  day  from  which  interest  ia  directed  by  the  order  to  run,  aa  the  ease 
may  be.     And  see  Pyman  v.  Surt,  W.  N.  (1884)  100. 
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taxing  officers  of  our  said  Court  at  the  sum  of  £ ,  as  appears  by 

the  certificate  of  the  said  taxing  officer,  dated  the day  of , 

19 — .    And  that  of  the  goods  and  chattels  of  the  said  C.  D.  in  your 

bailiwick  you  further  cause  to  be  made  the  said  sum  of  £ (i), 

together  with  interest  thereon  (fc)  at  the  rate  of  £4  per  centum  per 

annum,  from  the day  of ,  19 — (I).    And  that  you  have 

that  money  and  interest  before  us  in  our  said  Court  immediately, 
after  the  execution  hereof,  to  be  paid  to  the  said  A .  B .  in  pursuance 
of  the  said  judgment  \_or,  order].  And  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  in  our  said  Court 
immediately  after  the  execution  thereof.  And  have  there  then  this 
writ. 

Witness ,  Lord  pigh  Chancellor  of  Great  Britain,  the  — — 

day  of -,  in  the  year  of  our  Lord  one  thousand  nine  hundred 

and (m) . 


924. 

This  writ  was  issued  by  X.  Y.,  of  {place  of  abodic  or  office  of  Indorsement 

business),  agent  for  T.  Z.,  of  {place  of  abode),  solicitor  for  the  "dS^of"^ 

within-named  plaintiff  {or  as  may  &e].  party  isauing 

■writ,  where 
writ  issued  by 
solicitor  {«). 

[Dan.  Pr. 

725.] 

925. 

This  writ  was  issued  by  A.  B.,  the  within-named  plaintiff  [or  as  The  like, 

may  be],  in  person,  who  resides  at  No. ,  in  Blank  Street,  in  i^^edbythe 

the  parish  of  ,  in  the  county  of  — —  {State  city,  taum,  or  party  in 

parish,  and  also  the  narme  of  the  hamlet,  street,  and  number  of  the  ^Dan!'?". 
house  of  the  party's  residence,  if  any  such  there  be).  '^^^•] 


(»)  The  amount  of  the  taxed  costs. 

(A)  The  right  to  this  interest,  where  it  has  not  been  expressly  agreed  on 
between  the  parties,  is  given  by  the  Judgments  Act,  1838  (1  &  2  Vic.  c.  110), 
s.  17.  As  to  rate  of  interest,  see  0.  XLII.  16;  and  headnote,  p.  396.  Interest 
now  runs  on  costs  from  the  date  of  the  judgment:  see  Pyman  v.  Burt,  W.  N. 
(1884)  100;  Landowners'  W est  of  England  and  South  Wales,  ^o.  Co.  v.  Ashfard, 
33  W.  R.  41;  Re  Londmi  Whurfage,  S;c.  Co.,  33  W.  R.  836;  fcjrm  of  fi.  fa., 
R.  S.  C.  App.  H.,  No.  1 ;  and  note  thereto. 

(V)  The  date  of  the  judgment  or  order,  or  day  on  which  money  is  directed  to 
be  paid,  or  day  from  which  interest  is  directed  by  the  order  to  run,  as  the 
case  may  be. 

(m)  See  0.  II.  8;  O.  XLII.  14. 

(«)  See  0.  XLII.  13;  and  headnote,  p.  396. 
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926. 

ludoraement 
of  amount  to 
be  levied  (o). 
[Dan.  Pr. 

726.] 


Levy  £ ,  and  £ for  costs  of  execution,  and  also  interest 

on  £ at  £4  per  centum  from  the day  of ,  19 — ,  until 

payment,  besides  sheriff's  poundage,  officer's  fees,  costs  of  levying, 
and  all  other  legal  incidental  expenses. 


927. 

Indorsement 
of  address  of 
defendant  (p). 
[Dan.  Pr. 
726.] 

928. 

Fieri  facias 
for  costs 
only  (q). 


929. 

Indorsements 
on  the  writ. 


The  defendant  is  a  (State  ooGupation),  and  resides  at 
your  bailimck. 


m 


(Heading  as  in  Form  922.) 

George  the  Fifth  ((&g.  :  as  in  Form  923): 

To  the  sheriff  of  ,  greeting.     We  command  you,'  that  of 

the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be 

made  the  sum  of  £ ,  for  certain  costs  which  by  an  order  of  our 

High  Court  of  Justice,  dated  the day  of ,  19 — ,  were 

ordered  to  be  paid  by  the  said  C.  D.  to  the  above-named  plaintiff 
A.  B.  [or  as  may  he\,  and  which  have  been  taxed  and  allowed  at 
the  said  sum,  and  interest  on  the  said  sum  at  the  rate  of  £4 

per  centum  per  annum  from  the day  of ,  19 — .     And 

that  you  have  the  said  sum  and  interest  before  us  in  our  said 
Court  immediately  after  the  execution  hereof,  to  be  rendered  to 
the  said  A.  B.  And  in  what  manner  (c^c. ;  Conclude  as  in 
Form  923). 


{Same  as  Forms  924  to  927.) 


930. 

Writ  oi_fien 
facias  after 
a  change  of 
mrties  (r). 
[Ban.  Pr. 
720.] 


19- 


B.  No.  — . 


In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge.) 

(o)  See  0.  XLII.  15,  16;  and  headnote,  p.  396.  The  indorsement  must 
be  for  the  amount  actually  due,  although  the  full  amount  of  debt  or  damages 
must  be  stated  in  the  body  of  the  writ.  As  to  the  sheriff's  poundage,  and  the 
other  expenses  of  execution,  see  Chitty's  Arch.  826 — 830. 

Qp)  As  to  this  indorsement,  see  Morris  v.  Salberg,  22  Q.  B.  D.  6U  (0.  A.); 
Condy  v.  Blaiberg,  7  T.  L.  R.  424  (C.  A.). 

(?)  See  0.  XLII.  18;  App.  H.,  No.  2. 

(r)  The  writ  must  state  upon  the  face  of  it  the  change  which  has  taken  place, 
BO  as  to  show  why  it  does  not  follow  the  judgment.  The  writ  cannot  be  issued 
without  leave  of  the  Ot.  or  a  Judge:  O.  XLII.  23;  and  headnote,  p.  397. 
For  form  of  application  for  leave,  see  Form  898. 
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Between  A.  B.  (since  deceased)  .  ,     .     Plaintiff, 

and 
CD.  (since  deceased)  .         .     Defendant. 

George  the  Fifth  (do. :  as  ire  Form  923): 

To  the  sheriff  of ,  greeting. 

Whereas  lately  in  our  High  Court  of  Justice,  in  a  certain  action 
there  depending  wherein  A.  B.,  since  deceased,  was  plaintiff,  and 
CD.,  since  deceased,  was  defendant,  hy  a  judgment  [or,  order]  of 

our  said  Court  made  in  the  said  action,  and  bearing  date  the 

day  of ,  19—,  it  was  adjudged  [or,  ordered]  that  the  said  CD. 

should  pay  unto  the  said  A.  B.  the  sum  of  £ ,  together  with 

certain  costs  as  in  the  said  judgment  [or,  order]  mentioned,  and 
which  costs  have  been  since  taxed  and  allowed  by  one  of  the  taxing 

officers  of  the  said  Court,  at  the  sum  of  £ ,  as  appears  by  the 

certificate  of  the  said  taxing  oifioer  dated  the  day  of , 

19 — .    And  whereas  the  said  A.  B.  died  on  the day  of ■, 

19 — ,  and  L.  M.  and  N.  O.  have  been  duly  constituted  and  now 
are  the  legal  personal  representatives  of  the  said  A.  B.     And 

whereas  the  said  CD.  died  on  the day  of ,  19 — ,  an!d 

P.  Q.  and  R.  S.  have  been  duly  constituted  and  now  are  the  legal 
personal  representatives  of  the  said  CD.  And  whereas  by  an 
order  dated  the day  of ,  19 — ,  Imade  upon  the  applica- 
tion of  the  said  L.  M.  and  N.  0.,  it  was  ordered  that  the  said 
L.  M.  and  N.  0.,  as  such  legal  personal  representatives  as  aforesaid 
of  the  said  A.  B.,  deceased,  should  be  at  liberty  to  issue  execution 
on  the  said  judgment  for  the  amount  thereof  against  the  said  P.  Q. 
and  E,.  S.,  as  such  legal  personal  representatives  as  aforesaid  of  tho 
said  C  D.  deceased.  Therefore  we  command  you  that  of  th,& 
goods  and  chattels  in  your  bailiwick  which  were  of  the  said  CD. 
at  tho  time  of  his  death  in  the  hands  of  the  said  P.  Q.  and  E.  S., 
his  legal  personal  representatives,  to  be  administered,  you  cause  to 

be  made  the  said  two  several  sums  of  £ (s)  and  £ (t), 

together  with  interest  on  the  said  sums  at  the  rate  of  £4  per  cent. 

per  annum,  from  the day  of ,  19 —  (u) .    And  that  you 

have  that  money  and  interest  before  us  in  our  said  Court  imme- 
diately after  the  execution  hereof,  to  be  paid  to  the  said  L.  M. 
and  N.  0.,  as  such  legal  personal  representatives  as  aforesaid,  in 
pursuance  of  the  said  judgment  [or,  order].  And  in  what  manner 
{dc. :  Conclude  as  in  Form  923). 


(«)  Amount  of  debt  or  damages. 
(;)  Amount  of  taxed  costa. 

(«)  Date  of  judgfment  or  order,  or  day  on  which  the  money  is  directed  to  be- 
paid,  or  day  from  which  interest  is  directed  to  run,  as  the  case  may  be. 
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931. 

Indorsements 
on  writ. 

932. 

Writ  of 
Jieri  facias 
against  a 
married 
woman  [x). 


{Same  as  Forms  924  to  927.) 


George  the  Fifth 
To  the  sheriff  of  - 


h.:  as  in  Farm  923): 
-,  greeting.    We  command  you  that  of  the 


goods  and  chattels  of  C.  D.  (being  her  separsite  property  as  herein- 
after stated)  in  your  bailiwick  you  cause  to.  be  made  the  sum  of 

£ — —  and  £ costs,  and  also  interest  thereon  at  the  rate  of 

£4  per  centum  per  annum  from  the day  of  ,  19 — (yi), 

which  said  sums  of  money  and  interest  were  lately  before  us  in  our 
High  Court  of  Justice,  in  a  certain  action  [or,  matter]  there  de- 
pending wherein  A.  B.  is  plaintiff  and  C.  D.  is  defendant  by  a 

judgment  of  our  said  Court  bearing  date  the day  of  ■ , 

19 — ,  adjudged  to  be  paid  to  the  said  A.  B.  by  the  said  CD.  out 
of  separate  property  which  she  is  now  or  may  hereafter  be  pos- 
sessed of  or  entitled  to,  and  any  property  which  she  may  here- 
after, while  discovert,  be  possessed  of  or  entitled  to  and  not  other- 
wise: Provided  that  nothing  contained  in  the  said  judgment  shall 
render  liable  to  satisfy  the  same  any  separate  property  which  she 
is  now  or  may  hereafter  be  restrained  from  anticipating,  unless 
by  reason  of  sect.  19  of  the  Married  Women's  Property  Act,  1882, 
such  property  shall  be  available  to  satisfy  such  judgment  notwith- 
standing such  restriction,  and  that  you  have  that  money  and 
interest  before  us  in  our  said  Court  immediately  after  the  execution 
hereof  to  be  paid  to  the  said  A.  B.  in  pursuance  of  the  said  judg- 
ment.   And  in  what  manner  (dc. :  Conclude  as  in  Form  923). 


933. 

Indorsements 
on  the  writ. 


{Same  as  Forms  924  to  927.) 


934. 

Writ  oijleri 
facias  against 
member  of 
a  banking 
company 
under 
7  Geo.  IV. 
«.  46  (z). 


In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge.) 


19—.    B.  No.  — . 


(»)  This  form,  though  not  in  E.  S.  C.  App.  H.,  is  in  official  use. 

(y)  Date  of  judgment  or  order,  or  day  on  which  the  money  is  directed  to  be 
paid,  or  day  from  which  interest  is  directed  to  run,  as  the  case  may  be. 

(«)  See  the  Country  Bankers  Act,  1826  (7  Geo.  IV.  c.  46),  s.  13.  From  this 
form  other  forms  of  writs  may  easily  be  framed:  as  may  also  forms  of  writs 
under  the  Chartered  Companies  Act,  1837  (7  Will.  IV.  &  1  Vic.  c.  73)  s.  24- 
and  under  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vic.  o.  16), 
B.  36.  For  forms  of  application  for  leave  to  issue  execution  in  such  cases,  see 
Forms  899—904. 
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Between  A.  B Plaintiff, 

and 
CD.,  one  of  the  registered 
public  officers  of  the  R. 
Banking  Company         .     Defendant. 

George  the  Fifth  {dc. :  as  in  Form  923): 
To  the  sheriff  of ,  greeting. 

Whereas  lately  in  our  High  Court  of  Justice,  in  a  certain  action 
there  depending  wherein  A.  B.  is  plaintiff  and  C.  D.  is  defendant 
as  and  being  one  of  the  registered  public  officers  of  certain  persons 
united  in  co-partnership  under  the  name  and  style  of  the  E,.  Com- 
pany for  the  carrying  on,  and  carrying  on,  the  trade  and  business 
•of  bankers  in  England  under  the  provisions  of  the  statutes  in  that 
behaK  for  the  better  regulating  co-partnerships  of  bankers  in 
England,  by  a  judgment  [or,  order]  of  our  said  Court  made  in  the 

said  action,  and  bearing  date  the day  of ,  19 — ,  it  was 

adjudged  [or,  ordered]  that  the  said  A.  B.  should  recover  against 
the  said  C.  D.,  as  and  being  such  registered  public  officer  as  afore- 
said, the  sum  of  £ ,  together  with  certain  costs  as  in  the  said 

judgment  [or,  order]  mentioned,  and  which  costs  have  been  since 
taxed  and  allowed  by  one  of  the  taxing  officers  of  the  said  Court, 

at  the  sum  of  £ ,  as  appears  by  the  certificate  of  the  saidi 

taxing  officer  dated  the day  of ,  19 — .    And  whereas  by 

an  order  of  our  said  Court  dated  the day  of ,  19 — ,  it  was 

ordered  that  (Becite  the  order  giving  leave  to  issue  the  vrrit)  (a). 
Therefore  we  command  you  that  of  the  goods  and  chattels  of  the 
said  C.  D.  in  your  bailiwick  you  cause  to  be  made  the  said  two 
several  suins.  {Continue  as  in  Form'  930,  to  the  end,  substituting 
"A.  B."  for  "L.  M.  and  N.  0.,  as  such  legal  personal  repre- 
sentatives as  aforesaid.") 


935. 

{Same  as  Forms  924  to  927.)  Indorsements 

on  the  "writ 

(J). 


(«)  See  Forms  899,  903. 

(6)  Where  the  liability  of  the  person  against  whom  the  writ  is  issued  is 
limited,  care  should  be  taken  that  the  amount  mentioned  in  the  indorsement  of 
the  sum  to  be  levied  does  not  exceed  the  amount  for  which  the  party  is  liable: 
see  the  Chartered  Companies  Act,  1837  (7  Will.  IV.  &  1  Vic.  u.  73),  s.  24;  the 
Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vic.  o.  16),  s.  36. 
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936.  (B.)  Execution  of  the  Writ{e). 

Warrant  on  ;t       .  jq  wit.     X.  Y.,  esQuire,  sheriff  of  the  said  county,  tO' 

[Dan.  Pr.         T.  and  Z.,  my  bailiffs,  greeting:   By  virtue  of  a  writ  of  our 
■^  Sovereign  Lord  the  King  to.  me  directed  and  delivered,  bearing 

date  the day  of ,  19 — ,  I  command  you  and  each  of  you 

jointly  and  severally  that  of  the  goods  and  chattels  of  C.  D.  in  my 

bailiwick  you  or  one  of  you  cause  to  be  made  the  sum  of  £ , 

and  also  interest  thereon  at  £ per  cent,  per  annum  from  the 

day  of  ,  19 — ,  which  said  sum  of  money  and  inteirest 

were  lately  in  the  High  Court  of  Justice,  in  a  certain  action 
wherein  A.  B.  is  plaintiff  and  C.  D.  is  defendant,  by  a  judgment 

[or,  order]  of  the  said  Court  bearing  date  the day  of , 

19 — ,  adjudged  [or,  ordered|l  to  be  paid  by  the  said  C.  D.  to 
A.  B.,  together  with  certain  costs  in  the  said  judgment  [or,  order] 
mentioned,  and  which  costs  have  been  taxed -and  allowed  by  one 
of  the  taxing  officers  of  the  said  Court  at  the  sum  of  £ — —,  as 

appears  by  the  certificate  of  the  said  taxing  officer  dated  the 

day  of ,  19 — .    And  I  further  command  you  that  of  the  goods 

and  chattels  of  the  said  C.  D.  in  my  bailiwick  you  further  cause 

to  be  made  the  said  sum  of  £ (costs),  together  with  interest 

thereon,  at  the  rate  of  £ per  cent,  per  annum,  from  the 

day  of ,  19 —  (Follow  terms  of  writ  of  fi.  fa.):  so  that  I 

may  have  that  money  and  interest  before  His  Majesty  in  the  said 
Court  immediately  after  the  execution  hereof,  to  be  paid  to  the 
said  A.  B.  in  pursuance  of  the  said  judgment  [or,  order].  And 
that  you  do  all  such  things  as  by  the  statute  passed  in  the  second 
year  of  the  reign  of  her  late  Majesty  Queen  Victoria  I  am  autho- 
rised and  required  to  do  in  this  behalf.  And  in  what  manner  you 
shall  have  executed  this  warrant  certify  to  me  immediately  after 
the  execution  hereof.    Hereof  fail  not. 

Given  under  the  seal  of  my  office  the day  of ,  19 — . 

By  the  sheriff. 

y      Office.       / 

Writ  indorsed:  Levy  £ (copying  the  indorsement  on  the 

writ).     Before  you  levy  on  the  goods  and  chattels  of  the  defen- 
ce) As  to  the  execution  of  the  writ,  see  Chitty's  Arch.  807 — 815;  837 — 841. 

For  form   of  bill  of  sale  by   a  sheriff  of   goods  seized  under   a  fi.  fa.,aea 

Chitty's  Forms,  418. 

(d)  See  CJhitty's  Forms,  450.    The  warrant  must  be  in  writing,  and  must  bo 

executed  by  the  person  to  whom  it  is  addressed.     The  warrant  should  follow 

the  terms  of  the  writ. 
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dant,  beware  that  he  is  not  an  ambassador  or  servant  to  an  ambas- 
sador, or  otherwise  privileged  or  protected. 


(C.)  The  return  of  the  Writ(e).  „„„ 

{Heading  as  in  Form  922.)  Notice  to 

To  the  sherift  of ,  and  to ,  his  under-sheriff.  return  wiit 

I  hereby  give  you  notice  that  I  require  you  within  \d^.  Pr. 

if  writ  issued  in  London  or  Middlesex,  say :  four  days,  73i  and  747.] 

but  if  any  other  county,  say :  eight  days, 
to  make  a  return  to  the  writ  of  fieri  facias  issued  by  the  plaintiff 

[or  as  may  &e]  in  the  atove  action,  and  tested  the day  of , 

to  levy  against  the  above-named  CD.  £ and  interest,  and 

£ costs. 

Dated  the day  of ,  19 — . 

Yours,  &c., 

X.  Y.,  of , 

Solicitor  for  the  plaintiff  [or  as  may  6e]. 


938. 

By  virtue  of  the  within  [or,  annexed  (h)]  writ  to  me  directed,  I  Return  of  ^m 
have  caused  to  be  made  of  the  goods  and  chattels  within  my  [Dsm.  Pr. 
bailiwick  of  the  within  [or,  therein]  named  C.  D.,  the  moneys  7*^-] 

[or,  £ ]  and  interest  within  [or,  therein]  mentioned,  which 

I  have  ready  at  the  time  and  place  within  [or,  therein]  mentioned 
to  pay  to  the  within  [or,  therein]  named  A.  B.,  as  by  the  said 
writ  I  am  commanded. 

The  answer  of  X.  Y.,  sheriff. 


(e)  As  to  the  return  of  the  writ,  see  Chitty's  Arch.  81S — 824;  Ibid.,  863 — 
865;  Chitty's  Forms,  453  et  seq.  For  oases  in  which  a  return  is  necessary,  see 
Dan.  Pr.  748. 

(/)  See  O.  LII.  11.  No  order  issues  for  the  return  of  any  writ,  but  a  notice 
from  the  person  issuing  the  writ,  or  by  his  solicitor,  calling  upon  the  sheriff 
to  return  such  writ,  will  entitle  such  person  to  apply  for  an  order  for  the 
committal  of  such  sheriff.    For  form  in  the  text,  see  Chitty's  Forms,  463. 

{g)  As  to  this  return,  see  Chitty's  Arch.  864. 

(K)  The  return  may  be  either  indorsed  upon  the  writ,  or  set  forth  in  a 
schedule  annexed  to  the  writ.  In  the  latter  case  the  writ  should  be  indorsed  as 
follows:  "The  execution  of  thia  writ  appears  in  the  schedule  hereto  annexed. 
The  answer  of  X.  Y.,  esquire,  sheriff." 

D.— F.  27 
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The  within-iiamed  CD.  has  no  goods  or  chattels  in  my  baili- 
wick whereof  I  can  cause  to  be  made  the  moneys  [or,  £ ]  and 


£etuni  of 

nulla  bona  (i). 

[Dan.  Pr. 

748.]  interest  within  mentioned,  or  any  part  thereof,  as  within  I  am 

commanded. 


The  answer  of  X.  Y.,  sheriff. 


940. 

Hetam  oijieri 
feci  for  part, 
and  nulla 
bona  as  to 
residue  (i) . 
[Dan.  Pr. 
749.] 


By  virtue  of  the  within  [or,  annexed  (&)]  writ  to  me  directed,  I 
have  caused  to  be  made  of  the  goods  and  chattels  of  the  therein- 
named  C.  D.  to  the  value  of  £ ;  £ part  thereof,  I  have 

paid  to  L.  L.  for  King's  taxes  (not  exceeding  for  one  year)  due 
for  and  in  respect  of  the  premises  whereon  the  goods  and  chattels 
were  seized  by  me  at  the  time  of  seizing  the  said  goods  and 

chattels;  and  £ further  part  thereof  I  have  retained  in  my, 

hands  for  poundage,  officers'  fees,  costs  of  levying,  and  other  my 

expenses  of  the  execution;  and  £ the  residue  thereof  I  have 

ready,  at  the  time. and  place  within  mentioned,  to  be  rendered  to 
the  said  A.  B.  as  I  am  within  commanded.  And  I  further  certify 
and  return  that  the  said  CD.  hath  not  any  more  goods  or  chattels 
in  my  bailiwick  whereof  I  can  cause  to  be  made  the  residue  of  the 
said  moneys  [or,  £ — ^ — ]  and  interest,  in  the  writ  mentioned,  or 
any  pa,rt  thereof,  as  I  am  by  the  said  writ  commanded . 

The  answer  of  X.  Y.,  sheriff. 


941. 

Return  that 
sheriff  has 
taken  goods 
which  remain 
on  his  hands, 
for  want  of 
buyers  {/). 
[Dan.  Pr. 
.  749-] 


By  virtue  of  the  within  [pr,  annexed  (ot)]  writ  to  me  directed,  I 
have  taken  goods  and  chattels  of 'the  therein-named  C  D.  to  the 
value  of  the  moneys  and  interest  therein  mentioned  [or,  to  the 

value  of  £ ],  which  goods  and  chattels  remain  in  my  hands, 

unsold  for  want  of  buyers.  Therefore  I  cannot  have  that  money 
before  our  Lord  the  King,  as  therein  I  am  commanded  (if  the 
value  returned  be  less  them  the  amount  ordered  to  be  levied,  add : 
And  I  further  certify  that  the  said  CD.  hath  not  any  more 
goods)  (Continue  as  in  Form  940  to  the  end). 


(j)  As  to  this  return,  see  Chitty's  Arch.  864. 
(*)  See  note  (A),  preceding  page. 
(0  As  to  this  return,  see  Chitty's  Arch.  864. 
(»»)  See  note  (A),  preceding  page. 
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942, 

The  within-named  CD.  has  no  goods  or  chattels,  or  any  laj  -Return  of 
fee  in  my  bailiwick  which  I  can  seize  or  take,  or  pay  or  deliver  to  and'thaT' 
the  within-named  A.  B.,  or  whereof  I  can  cause  to  be  made  the  execution 

anoneys  [or,  £ j  and  interest  within  mentioned,  or  any  part  teueficed 

thereof,  as  within  I  am  commanded;  but  I  do  hereby  certify  that  °^'^^('^- 
the  said  C.  D.  is  a  beneficed  clerk,  to  wit,  rector  of  the  rectory  \or,  752.]  ' 

vicar  of  the  vicarage]  and  parish  church  of ,  in  my  county,, 

•jwhich  said  rectory  [or,  vicarage]  and  parish  church  are  within  the 

•diocese  of  the  reverend  father  in  God ,  by  divine  permission, 

Lord  Bishop  of [or,  within  the  peculiar  jurisdiction  of  the ' 

^^ery  reverend  the  dean  and  chapter  of  the  cathedral  church  of 
-St.  Peter  of  York,  and  instituted  to  try  them  as  ordinary^ — or  as 
■the  case  may  be]. 

The  answer  of  X.  Y.,  sheriff. 


749.] 


(D.)  Writ  of  fieri  facias  for  residue  of  Debt  after  levy  of 

Part(o).  943. 

(Same  as  Form  922.)  Praecipe iov 

writ. 

- [Dm.  Pr. 

749.] 

944. 

Proceed  as  in  Form  923  down  to  "greeting";   and  continue  The  writ. 

Jthus:-  tDan.Pr. 

Whereas  by  our  writ  we  lately  commanded 

If  the  writ  is  directed  to  the  saarAe  sheriff  as  the  former  writ, 

say:  you, 

If  the  writ  is  directed  to  the  sheriff  of  another  county,  say : 

our  sheriff  of , 

iihat  of  the  goods  and  chattels  of  C.  D.  in  your  [or,  his]  bailiwick, 
you  [or,  he]  should  cause  to  be  made  {Here  recite  the  former  ft.  fa. 

to  the  end).     And  on  the  day  of  ,  19 — ,  you  [or,  the 

;said  sheriff]  returned  to  us  in  the  Chancery  Division  of  our  High 
Court  of  Justice  aforesaid,  that  by  virtue  of  the  said  writ  to  you 
[or,  him]  directed,  you  [or,  Tie]  had  caused  to  be  made  (Here  recite 
the  return  to  the  end).  Therefore,  we  command  you,  that  [you 
•omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you 

(»)  As  to  this  return,  see  Chitty's  Arch.  1176.  Upon  this  return  a  writ  of 
fi.  fa.  de  bonis  eealesiasticis  or  of  sequestrari  facias  de  bonis  ecclesiasticis  may 
issue:  see  0.  XLIII.  3;  and  Forms  953,  954,  958. 

(o)  Where  any  sum,  however  trifling,  has  been  levied  under  one  writ,  no  other 
writ  may  be  issued  until  the  former  has  been  returned,  and  the  second  writ  must 
jeciie  the  former  writ  and  the  return  thereto.    Chitty's  Arch.  868. 
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enter  the  same,  and]  of  the  goods  and  chattels  of  the  said  C.  D.  in 

your  liailiwick,  you  cause  to  be  made  the  sum  of  £ ,  being  the 

residue  of  the  said  £ ,  together  with  interest  thereon,  at  the 

rate  of  £4  per  cent,  per  annum,  from  the day  of ,  19 — ^. 

And  that  you  have  that   money   and   interest  {Conclude  as  in- 
Form  923). 


945. 

Indorsements 
on  the  writ. 


{Same  as  Formfe  924  to  927.) 


946. 

Praaipe  for 
writ  of 
venditioni 
exponas  (q). 
[Dan.  Pr. 
749.] 


(E.)  Writ  of  Venditioni  Exponas  {p). 
{Heading  as  in  "Form  922.) 

Seal  a  writ  of  Venditioni  exponas  directed  to  the  sheriff  of , 

to  sell  the  goods  and  chattels  of  C.  D,,  taken  under  a  writ  of  fieri 

facias  in  this  action,  tested  the  ■ day  of 

Dated  the day  of ,  19 — . 

{Name  and  address  of  solicitor  or  part^ 
issuing  writ.) 


947. 

Writ  of 
venditioni 
exponas  (r) . 
[Dan.  Pr. 
749.] 


{Heading  as  in  Form  922.) 

George  the  Fifth  {dc. :  as  in  Form  923): 

To  the" sheriff  of ,  greeting. 

Whereas  by  our  writ  we  lately  commanded  you  that  of  the  goods; 
and  chattels  of  0.  D.  {Here  recite  the  fieri  facias  to  the  end).  And 

on  the day  of ,  19 — ,  you  returned  to  us,  in  the  Chancery 

Division  of  our  High  Court  of  Justice  aforesaid,  that  by  virtue  of 

Qp")  The  writ  of  vendHtioni  exponas. — ^Where  it  appears  upon  the  return  of 
any  writ  of  fi.  fa.  that  the  sheriff  or  other  officer  has  by  virtue  of  such  writ 
seized,  but  not  sold,  any  goods  of  the  person  directed  to  pay  a  sum  of  money 
or  costs,  the  person  to  whom  suoh  sum  of  money  or  costs  is  payable,  may,  imme- 
diately after  such  writ  with  such  return  shall  have  been  filed  as  of  record,  sue 
out  a  writ  of  venditioni  exponas:  0.  XLIII.  2.  A  writ  of  venditioni  exponas 
may  be  issued  and  executed  in  the  same  cases  and  in  the  same  manner  as  before 
the  Judicature  Acts:  0..  XLIII,  5. 

(?)  See  0.  XLII.  12;  App.  G.,  No.  3. 

(>-)  See  0.  XLII.  14;  App.  H.,  No.  4.  The  writ  is  issued  from  the  Writ,. 
Appearance,  and  Judgment  Department  of  the  Central  Office,  or  from  the  Dis- 
trict Registry,  on  production  of  the  judgment,  and  of  the  office  copy  of  ithe- 
return  to  the  writ  of  fi.  fa.  A  fee  of  5».  is  payable  on  issuii^  the  writ:  by 
a  stamp  impressed  on  the  fpr-miAp& :  see  Ord.  as  to  S.  0.  Fees,  1884,  Sched.  No.  6 ; 
Ord.  as  to  Stamps,  &o.,  July,  1884,  Sched.  As  to  this  writ,  see  Chitty's  Arch. 
865—868. 
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the  said  writ  to  you  directed,  you  had  taken  goods  and  chattels  of 
the  said  C .  D .  to  the  value  of  the  money  and  interest  aforesaid  [or 
«s  may  be :  as  in  return],  which  said  goods  and  chattels  remained 
in  your  hands  unsold  for  want  of  buyers.  Therefore  we,  being 
desirous  that  the  said  A.  B.  should  be  satisfied  his  money  and 
interest  aforesaid,  command  you  that  you  expose  to  sale  and  sell,  or 
cause  to  be  sold,  the  goods  and  chattels  of  the  said  C.  D.,  by  you 
in  form  aforesaid  taken,  and  every  part  thereof,  for  the  best  price 
that  can  be  gotten  for  the  same,  and  have  the  money  arising  from 
such  sale  before  us  in  our  said  Court  of  Justice  immediately  after 
the  execution  hereof,  to  be  paid  to  the  said  A.  B.  And  have  there 
then  this  writ. 

Witness  {Conclude,as  in  Form  923). 


948. 

(Same  as  Forms  924  to  927.)  Indorsements 

on  the  writ. 


(F.)  Writ  of  Distringas  nuper  Vicecomitem  (s) . 

Formal  parts :  as  in  Form  922.  Fraeipe  for 

Seal  a  writ  of  distringas  nuper  vicecomitem  quod  venditioni  ^^,.^gag 

exponat  directed  to  the  sheriff  of ,  to  sell  the  goods  and  chattels  ««/»«■  '««- 

of  C.  D.,  taken  under  a  writ  of  fieri  facias  in  this  action,  tested  [Dan!'pr. 

the dayof— ,  19— .  '  750.]' 

Dated  the day  of ,  19 — . 

(Name  and  address  of  solicitor  or  party 
issuing  writ.) 


950. 

Proceed  as  in  Form  923,  doivn  to  "greeting";  and  eontimiie  The  writ («). 

thus :   We  command  you,  that  you  distrain  X.  Y.,  late  sheriff  of  i^^'  ^'^' 
your  county  aforesaid,  by  all  his  lands  and  chattels  in  your  baili- 

(s)  Th^  writ  of  distringas  nuper  vioecomitem,  fc, — Where  after  returning 
that  he  has  levied,  and  that  the  goods  remain  in  his  hands  for  want  of  buyers, 
the  sheriff  goes  out  of  ofSoe,  a  writ  of  distringas  nwper  viceoomitem  should  be 
sued  out:  Ohitty's  Arch.  867.  A  writ  of  distringas  nuper  viceoomitem  may  be 
issued  and  executed  in  the  same  cases  and  in  the  same  manner  as  before  the 
Judicature  Acts:  0.  XLIII.  5. 

(0  See  B.  S.  C.  App.  G.,  No.  11. 

(«)  See  E..  S.  0.  App.  H.,  No.  14.  The  writ  is  issued  from  the  Writ, 
Appearance,  and  Judgment  Department  of  the  Central  Office,  or  from  the  Dis- 
trict Begistry,  upon  production  of  the  judgment,  and  of  the  office  copy  of  the 
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■\\ick,  so  that  neither  he  nor  any  one  by  him  do  lay  hands  on  thej 
same  until  you  shall  have  another  command  from  us  in  that  behalf^ 
and  that  you  answer  to  us  for  the  issues  of  the  same,  so  that  the 
said  X;  Y.  expose  to  sale,  and  sell  or  cause  to  be  sold,  for  the  best, 
price  that  can  be  gotten  for  the  same,  those  goods  and  chattels 

■which  were  of  C.  D.  in  your  bailiwick,  to  the  value  of  £ ,  the- 

amount  of  {(yr,  parcel  of]  the  sum  of  £ ,  which  lately  before  us- 

in  our  High  Court  of  Justice  in  a  certain  action  wherein  A.  B. 
is  plaintiff,  and  C.  D.  and  others  are  defendants,  by  a  judgment 

[or,  order]  of  our  said  Court,  bearing  date  the day  of , 

19 — ,  was  adjaidged  [or,  ordered]  to  be  paid  by  the  said  C.  D.  to- 

the  said  A.  B.,  and  of  the  sum  of  £ ,  the  amount  at  which  the- 

costs  in  the  said  judgment  [or,  order]  mentioned  have  been  taxed 

and  allowed,  and  of  interest  on  the  said  sum  of  £ ,  at  the  rate- 

of  £4  per  centum  per  annum,  from  the day  of  ,  19 — ■, 

and  on  the  said  sum  of  £ at  the  same  rate  from  the day 

of ,  19 — :  which  goods  and  chattels  he  lately  took  by  virtue 

of  our  writ,  and  which  remain  in  his  hands  for  want  of  buyers,  as- 
the  said  late  sheriff  hath  lately  returned  to  us  in  our  said  Courts 
And  have  the  money  arising  from  such  sale  before  us  in  our  said 
Court  immediately  after  the  execution  hereof,  to  be  paid  to  the 
said  A.  B.  And  have  there  then  this  writ. 
Witness  {Conclude  as  in  Form  923). 


951. 

ludorsementa 
on  the  writ. 


{Same  as  Forms  924,  925  and  927.) 


952. 

Frceoipe  for 
■VTrit  of  ^M't 
facias  de 


(Gr.)  The  Writ  of  Fieri  Facias  de  Bonis  Ecclesiasticis  and 
Sequestrari  Facias  de  Bonis  Ecclesiasticis  {x) . 

{Heading  as  in  Form  922.) 

Seal  a  writ  of  fieri  facias  de  bonis  ecclesiasticis  directed  to  the 
Lord  Bishop  of [or,  if  the  see  is  vacant,  to  the  Archbishop  of 

sheriff's  return.  A  fee  of  5s.  is  payable  on  issuing  the  -writ:  by  a  stamp  im- 
pressed on  the  pr<smpe:  Ord.  as  to  S.  C.  Fees,  1884,  Sohed.  No.  6;  Ord.  as  to 
Stamps,  &o.,  July,  1884,  Sched. 

(k)  The  writs  of  fi.  fa.  de  bonis  eeolesiastiais,  #c. — Where,  upon  the  return 
of  any  writ  of  fieri  faoias,  or  of  any  writ  of  elegit,  it  appears  that  the  person 
against  whom  the  writ  was  issued  is  a  beneficed  clerk,  and  has  no  goods  or 
chattels  nor  any  lay  fee  in  the  bailiwick  of  the  sheriff  to  whom  the  writ  was 
directed,  the  person  to  whom  the  money  or  costs  mentioned  in.  the  writ  is  or 
are  payable,  may,  immediately  after  such  writ  with  the  return  shall  have  been 
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bonis  ecele- 
siastieis  i 


],  to  lovY  against  CD.  the  sum  of  £ [debt  and  £ costs 

■with  interest  (z)  thereon  at  £4  per  cent,  per  annum].  [Dan.  Pr 

Judgment  [or,  order]  dated ,  19 — . 

Taxing  officer's  certificate  dated ,  19 — . 

Dated  the day  of ,  19 — 

I^Name  caul  address  of  solicitor  or  party 
issuing  the  tvrit.) 


953. 

{Heading  as  in  Form  922,)  The  writ 

George  the  Fifth  {dc. :  as  in  Form  923):  Bishop  (a). 

To  the  Eight  Revc^-end  Father  in  God  (John),  by  Divine  per-  ff^n.  Pr. 

mission  Lord  Bishop  of ,  greeting: 

We  comrhand  you,  that  of  the  ecclesiastical  goods  of  C.  D.,  clerk 
in  your  diocese,  you  cause  to  be  made  £ — —,  which  lately  before  us 
in  our  High  Court  of  Justice,  in  a  certain  action  wherein  A.  B.  is 
plaintiff  and  C.  D.  is  defendant  [or,  in  a  certain  matter  there 
depending,  intituled  "  In  the  matter  of  E.  F." — or  as  the  case  'may 
fee],  by  a  judgment  [or,  order]  of  our  said  Court  bearing  date  the 

day  of ,  19 — ,  was  adjudged  [or,  ordered]  to  be  paid  bj 

the  said  C.  D.  to  the  said  A.  B.,  together  with  interest  on  the  said 

filed  as  of  record,  sue  out  one  or  more  writs  of  fieH  facias  do  bonis  ecclesiastieis 
or  on©  or  more  writs  of  sequestration:  0.  XLIIJ.  3. 

Such  writs,  when  sealed,  will  be  delivered  toi  the  Bishop  tO'  be  executed  by  hian, 
and  when  returned  by  the  Bishop  will  be  delivered  to  the  parties  or  solicitors  by 
whom  respectively  they  were  sued  out,  and  will  thereupon  be  filed  as  of  record 
in  the  Central  Office;  and  for  the  execution  of  such  writs  the  Bishop  or  his 
ofiioers  must  not  take  or  be  allowed  any  fees  other  than  such  as  are  or  shall  be 
from  time  to  time  allowed  by  lawful  authority:  0.  XLIII.  4. 

Such  writs  may  be  issued  and  executed  in  the  same  oases  and  in  the  same 
manner  as  before  the  Judicature  Acts:  0.  XLIII.  5. 
(y)  See  O.  XLII.  12;  App.  G.,  No.  4. 
(a)  See  1  &  2  Vic.  c.  110,  s.  17. 

(a)  See  0.  XLII.  14;  App.  H.,  No.  5.  Before  the  writ  is  issued,  the  fi,  fa- 
or  elegit  upon  which  it  is  issued,  and  the  return  thereto,  must  be  filed.  The 
writ  is  issued  from  the  Writ,  Appearance,  and  Judgment  Department  of  the 
Central  Office,  or  from  the  District  Registry,  on  production  of  the  judgment 
ajid  the  sheriff's  return.  A  fee  of  5s.  is  payable  on  issuing  the  writ:  by  a 
stamp  impressed  on  the  prmcipe:  see  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  6; 
Ord.  as  to  Stamps,  ifcc,  July,  1884,  Sched.  The  writ  is  delivered  to  the  jRegistrar 
of  the  diocese.  As  to  the  writ  and  execution  of  the  writ,  see  Chitty's  Arch, 
1176—1181;  Seton,  445,  446;  Chitty's  Forms,  663,  668.  As  to  the  powers  of 
sequestrators  appointed  by  the  Bishop  or  Archbishop  in  pursuance  of  the  writ, 
see  the  Sequestration  Act,  1849  (12  &  13  Vic.  o.  67).  The  Bishop  or  Archbishop 
is  in  the  same  position  as  the  sheriff,  and  may  be  ordered  to  return  the  writ: 
Chitty's  Aroh.  1179.  The  Bishop  or  Archbishop  is  entitled  to  the  same  fees 
for  the  execution  of  the  writ  as  a  sheriff. 
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at  the  rate  of  £ per  centum  per  annum,  from 

-;  and  have  that  money,  together  with  such 


sum  of  £— 

the  day  of 

interest  as  aforesaid,  before  us  in  our  said  Court  immediately  after 
the  execution  hereof,  to  be  rendered  to  the  said  A.  B.:  for  that  our 

sheriff  of returned  to  us  in  our  said  Court  on  [or,  at  a  day 

now  past],  that  the  said  CD.  had  not  any  goods  or  chattels  or  any 
lay  fee  in  his  bailiwick  whereof  he  could  cause  to  be  made  the 

said  £ and  interest  aforesaid  or  any  part  thereof,  and  that  the 

said  C.  D.  was  a  beneficed  clerk  (to  wit)  rector  of  the  rectory 

[or,  vicar  of  the  vicarage]  and  parish  church  of in  the  said 

sheriff's  county,  and  within  your  diocese  (as  in  the  return).  And 
in  what  manner  you  shall  have  executed  this  our  writ  make  appear 
to  us  in  our  said  Court  immediately  after  the  execution  hereof. 
And  haVe  you  there  then  this  writ. 

Witness  (dc. :  Conclude  as  in  Form  923). 


954. 

The  writ 
directed  to 
the  Aroh- 
hishop  (b). 
[Dan.  Pr. 
752.] 


George  the  Fifth  {dc. :  as  in  Form  923): 

To  the  Right  Reverend  Father  in  God  (John)  by  Divine  Provi- 
dence Lord  Archbishop  of  Canterbury,  Primate  of  all  England  and 
Metropolitan,  greeting: 

We  command  you,  that  of  the  ecclesiastical  goods  of  C.  D.,  clerk 

in  the  diocese  of ,  which  is  within  the  province  of  Canterbury, 

as  ordinary  of  that  church,  the  episcopal  see  of now  being 

vacant,  you  cause  to  be  made  {Conclude  as  in  Form  953). 


955. 

Indorsements 
on  the  writ  of 
name  and 
address  of 
party  issuing: 
the  writ,  and 
of  amount  to 
be  levied. 

956. 

Indorsement 
of  address  of 
defendant. 

957, 

PrcBcipe  for 
writ  of  seqiies- 
trari  facias  de 
bonis  eoele- 
siasticis  [c). 
[Dan.  Pr. 
752.] 


{Same  as  Forms  924  to  926.) 


The  defendant  is  a  clerk  in  Holy  Orders,  and  resides  at in 

your  diocese  [or,  if  the  uirit  is  directed  to  the  Archbishop,  "  in  the 
diocese  of "].  

{Heading' as  w  Form  922.) 
Seal  a  writ  of  sequestrari  facias  directed  to  the  Lord' Bishop  of 
[or,  if  the  see  is  vacant,  to  the  Archbishop  of },  against^ 

(J)  See  0.  XLII.  14;  App.  H.,  No.  6;  and  note  (a:),  p.  422. 
(e)  See  0.  XLII.  12;  App.  G.,  No.  5;  and  note  (x)  at  p.  422. 
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CD.  for  (Here  describe  the  default ;  as :  not  paying  to  A.  B.  the 

sum  of  £ ). 

Judgment  [_or,  order]  dated ,  19 — . 

Dated  the day  of ,  19—. 

{Name  and  address  of  solicitor  or  party 
issuing  the  writ.) 


{Reading  as  in  Form  922.)  ggg 

George  the  Fifth  {dc. :  as  in  Form  923):  Writ  of 

To  the  Right  Eeverend  Father  in  God  (John),  by  Divine  per-  faeias  de  bonis 

mission  Lord  Bishop  of \pr,  To  the  Right  Reverend  Father  in  on?ui£ent 

God  (John),  by  Divyie  Providence  Lord  Archbishop  of  Canter-  for  the  pay- 
bury,  Primate  of  all  England  and  Metropolitan],  greeting:  money  (rf). 

Whereas  we  lately  commanded  our  sheriff  of ,  that  he  should  U^^-  ^^'• 

omit  not  by  reason  of  any  liberty  of  his  county,  but  that  he  should 
«nter  the  same  and  cause  [to  be  made,  if  after  the  return  to  a  fieri 
facias  {or,  delivered],  if  after  the  return  to  an  elegit,  dc,  and  in 
either  case  recite  the  former  writ].      And  whereupon  our  said 

sheriff  of ,  on  the day  of ,  19 —  [or,  at  a  day  now  past] 

returned  to  us  in  the  Chancery  Division  of  our  said  Court  of 
Justice,  that  the  said  CD.  was  a  beneficed  clerk;  that  is  to  say, 
rector  of  the  rectory  [or,  vicar  of  the  vicarage]  and  parish  church 

of ,  in  the  county  of ,  and  within  your  diocese  [or,  and 

within  the  diocese  of ,  which  is  within  the  Province  of  Canter- 
bury, as  ordinary  of  that  church,  the  episcopal  see  of  now 

being  Vacant],  and  that  the  said  C  D.  had  not  any  goods  or 
chattels  or  any  lay  fee  in  his  bailiwick  {Here  .follow  the  mords 
of  the  sheriff's  return).     Therefore  we  command  you  that  you 

enter  into  the  said  rectory  [or,  vicarage]  and  parish  church  of , 

and  take  and  sequester  the  same  into  your  possession,  and  that  you 
hold  the  same  in  your  possession  until  you  shall  have  levied  the 
said  £ and  interest  aforesaid,  of  the  rents,  tithes,  rent- 
charges  in  lieu  of  tithes,  oblations,  obventions,  fruits,  issues,  and 
profits  thereof,  and  other  ecclesiastical  goods  in  your  diocese  [or, 

in  the  diocese  of  aforesaid],  of  and  belonging  to  the  said 

rectory  [or,  vicarage]  and  parish  church  of  — — ,  and  to  the  said 
C  D.  as  rector  [or,  vicar]  thereof,  to  be  rendered  to  the  said  A.  B. 
And  in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  us  in  our  said  Court  immediately  after  the  execution 
thereof.  And  have  you  there  then  this  writ. 
Witness  {Sc:  Conclude  as  in  Form  923). 


(S)  0.  XLXI.  14;  App.  H.,  No.  7.     As  to  the  aeguestrari  faoias  de  bonis 
eoolesiasticis  for  levying  a  sum  of  money,  see  Ohitty's  Areh.  1177  ef  seq. 
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959. 

Indorsements 
on  writ  of 
name  and 
address  of 
party  issuing 
the  writ,  and 
of  amount  to 
be  levied. 

960. 

Indorsement 
of  address  of 
defendant. 


{Same  as  Forms  924  to  926.) 


{Same  as  Form  966.) 


(H.)  Sale  under  Executions. 

Private  Sale  by  Sheriff. — Summary  of  Material  Provisions  of  R.  S.  C.  1883. 

AppUoation  for    order    for    private  sale. — -Every  application       Oeoeb. 

under  section  14S  of  the  B.  A.  1883,  and  section  12  of  the  B.  A.  : — 

1890,  for  an  order  for  sale  otherwise  than  by  public  auction  must 
be  by  summons  at  Chambers.  Upon,  service  of  a  copy  of  the  sum- 
mons on  the  sheriff  he  must  forward  to  the  applicant  a  list  of 
the  names  and  addresses  of  any  other  execution  creditors  (herein- 
after caUed  the  sheriff's  list)   XLIIJ.  8. 

Statement. — ^The  summons  must  contain  a  short  statement  of 

the' grounds  of  the  application „         9. 

Notice. — ^Notice  of  the  application  must  be  given  by  serving  a 
copy  of  thft  summons  foitr  clear  days  before  the  return  day: 

(«)  If  applicant  is  an  execution  creditor,  upon  the  sheriff, 

and  upon  every  person  named  in  the  sheriff's  list. 
(6)  If  the  applicant  is  the  execution  debtor,  upon  the  execu- 
tion creditor  at  whose  instance  the  execution  has  been 
levied  under  which  the  sale  is  intended  to  be  made, 

and  every  other  person  named  in  the  sheriff's  list „         10> 

List. — On  the  hearing  the  applicant  must  produce  the  sheriff's 

list....r. : .*. „  11. 

Searing. — ^The  sheriff  and  ©very  other  person  served  may  attend  ' 
and  be  heard  in  opposition  to  or  in  support  of  the  application...  „         12. 

Costs. — ^The  Court  or  Judge  may  direct  that  aU  or  any.  part  of 
the  costs  may  be  borne  by  any  of  the  persons  attending,  or  other- 
wise   „         13. 

Interpretation. — "Sheriff  "  includes  any  officer  charged  with 
the  execution  of  any  writ  of  execution •    „         \i. 


961. 

Summons  for 
sale  of  goods 
taken  in 
execution 
by  private 
contract  («). 
[Dan.  Pr. 
751.] 


Formal  parts:  see  Form  39. 
on  the  part  of  the  plaintiff  {or  as  may  he]  that  the  sheriff  may 
be  at  liberty  to  sell  to  the  applicant, the  execution  creditor  all  the 
goods  of  the  defendant  the  execution  debtor  seized  by  the  eaid 
sheriff  under  a  writ  of  execution  dated  the  - — -  day  of ,  19 — , 

(e)  See  B.  A.  1883,  =.  145;  B.  A.  1890,  s.  12;  0.  XLIII.  8—14;  and  head- 
note,  supra.  As  to  sales  under  executions  generally,  see  Mather's  Sheriff  Law, 
103 — 108,  145,  184.  In  cases  where  the  sheriff  is  entitled  to  sell  by  private  con- 
tract, actual  seizure  of  the  goods  is  necessary  before  ho  can  make  a  valid 
contract  for  sale:  Ex  parte  Ball,  14  C.  D.  132.  In  such  a  case  the  sheriff  may 
sell  to  the  execution  creditor:  Bx  parte  Villars,  L.  B.  9  Ch.  432.  As  to  the 
return  of  the  summons  and  the  parties  to  be  served,  sec  0.  XLIII.  10,  and  head- 
note,  supra. 
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for  the  sum  of  £ in  part  satisfaction  of  £ the  debt  due  to 

the  execution  creditor  under  the  judgment  dated  the day  of 

,  19 — ,  upon  the  ground  that  [State  ground  on  which  the 

application  is  made  {f) ;  as  thus :  the  goods  consist  of  farming 
stock  and  crops  and  furniture  belonging  to  the  execution  debtor, 

and  that  the  sum  of  £ is  far  more  than  would  be  realised  for 

the  same  if  sold  off  the  property  of  the  execution  debtor  by  public 
auction]. 

(3.)  The  writ  of  Elegit {g). 

IDan.   Pr.,  pp.  753—761.] 

(A.)  Issuing  the  ^Yrit.  962. 

»  19 — .      B.  No.  — .         Fracipeiov 

In  the  High  Court  of  Justice,  [DJ."pif'' 

Chancery  Division.  768.] 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

Seal  a  writ  of  elegit  directed  to  the  sheriff  of against  CD. 

(/)  See  0.  XLIII.  9,  and  headnote,  preceding'  page.  The  facts  must  be 
proved  by  an  affidavit  in  support  of  the  summons. 

(y)  Tlie  u-rit  of  elegit. — ^A  writ  of  elegit  has  the  same  force  and  effect,  and  is 
executed  m  the  same  manner,  as  the  like  writ  before  the  Judicature  Acts:i 

0.  XLin.  1. 

Such  writ  may  issue  upon  any  judgment  for  the  recovery  by  or  payment  to 
any  person  of  money:  0.  XLII.  3,  17;  headnote,  p.  396;  0.  XLIII. 

The  writ  may  issue  immediately  the  judgment  is  entered,  except  (1)  in  the 
cases  mentioned  in  0.  XLII.  17  (as  to  which,  see  headnote,  p.  397);  (2)  where 
leave  to  issue  execution  is  required.  No  service  of  the  judgment  is  necessary 
before  issuing  the  writ  where  the  judgment  contains  an  absolute  direction  ,to 
pay,  or  gives  an  absolute  right  to  recover:  Land  Credit  Go.  of  Ireland  v.  Fer- 
moy,  5  Ch.  323 ;  but  where  payment  is  directed  within  a  certain  time  after  ser- 
vice, service  is  necessary. 

What  may  be  delivered  under  the  writ. — See  the  Judgments  Act,  1838  (1  &  2 
Vic.  f.  110),  s.  11;  -the  Bankruptcy  Act,  1883  (46  &  47  Vic.  c.  52),  s.  146  (1); 
Dan.  Pr.   753—757. 

Provisions  of  tli^  Brnihr-wptotj  Act,  1883  (46  &  47  ,Vic.  c.  52) .--The  sherifi  shall 
not  under  an  elegit  deliver  the  goods  of  a  debtor,  nor  shall  an  elegit  extend  to 
goods  (s.  146  (1)). 

Where  a  creditor  has  issued  execution  against  the  lands  of  a  debtor,  he  shall 
not  be  entitled  to  retain  the  benefit  of  the  execution  against  the  trustee  in 
bankruptcy  of  the  debtor,  unless  he  has  completed  the  execution  by  seizure  or 
sale  before  the  date  of  the  receiving  order,  and  before  notice  of  the  presentation 
of  any  bankruptcy  petition  by  or  against  the  debtor,  or  of  the  commission  of 
any  available  act  of  bankruptcy  by  him  (s.  45  (1)  (2)). 

As   to  the   writ  of  elegit,  see   Seton,  418 — 420;    Ohitty's  Arch.   873—888; 
Chjtty's  Forms,  467 — 478;   Anderson  on  Execution;   Edwards  on  Execution; 
Encycl.  Laws  Engl.,  tit.  " Execution— The  Writ  of  Elegit." 
(A)  See  0.  XLII.  12;  App.  G.,  No.  2. 
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of in  the  county  of ,  for  not  paying  to  A.  B.  the  sum  of 

£ ,  together  with  interest  thereon  from  the day  of  • , 

19 — ,  and  £ costs,  together  with  interest  thereon  at  the  rate 

of  £4  per  centum  per  annum. 

Judgtrient  [or,  order]  dated day  of ,  19 — . 

Taxing  officer's  certificate  dated day  of ,  19 — . 

Dated day  of ,  19—. 

(Name  and  address  of  solicitor  or  party 
issuing  the  writ.    See  Form  922.) 


963. 

Writ  of  (Heading  as  in  Form  962.) 

XD^Pr.  George  the  Fifth  (dc. :  as  in  Form  923): 

'^^'^•^  To  the  sheriff  of ,  greeting: 

Whereas  lately,  in  our  High  Court  of  Justice,  in  a  certain  action 
there  depending  wherein  A.  B.  is  plaintiff  and  CD.  and  others 
are  defendants  [or,  in  a  certain  matter  there  depending  intituled 
"  In  the  matter  of  E.  F." — or  as  the  case  may  fee],  by  a  judgment 
[or,  order]  of  our  said  Court  made  in  the  said  action  [or,  matter;], 

and  bearing  date  the day  of ,  19 — ,  it  was  adjudged  [or, 

ordered]  that  CD.  should  pay  unto  A.  B.  the  sum  of  £ (fc) 

together  with  interest  thereon  after  the  rate  of  £ per  centum 

per  annum  from  the day  of ,  19 — ,  together  also  with 

certain  costs  as  in  the  said  judgment  [or,  order]  mentioned,  (and- 
which  costs  have  been  taxed  and  allowed  by  C.  S.,  esquire,  one  of 

the  taxing  ofiicers  of  our  said  Court,  at  the  sum  of  £ ,  as 

appears  by  the  certificate  of  the  said  taxing  officer,  dated  the 

day  of .    And  afterwards  the  said  A.  B.  came  into  our  said 

Court,  and  according  to  the  statute  in  such  case  made  and  pro- 
vided chose  to  be  delivered  to  him  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick, 
as  the  said  C  D.,  or  any  one  in  trust  for  him,  was  seised  or  pos- 

(0  See  0.  XLII.;  App.  H.,  No.  3.  The  writ  must  strictly  pursue  the  judg- 
ment: Chitty's  Arch.  796.  On  issuing  the  writ  the  judgment  must  be  produced: 
O.  XLII.  11;  and  headnote  at  p.  396.  The  writ  is  issued  out'of  the  Writ, 
Appearance,  and  Judgment  Department  of  the  Central  Office,  or  the  District 
Begistry.  On  issuing,  a  fee  of  5s.  is  payable:  by  a  stamp  impressed  on  the 
pmeipe:  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  6;  Ord.  as  to  Stamps,  &c., 
July,  1884,  Sched. 

(A)  Here  insert  the  full  amount  of  the  debt  or  damages  for  which  judgment 
is  recovered,  even  though  some  part  thereof  may  have  been  satisfied. 
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sessed  of  on  the  (l) day  of in  the  year  of  our  Lord , 

or  at  anj'^  time  afterwards,  or  over  which  the  said  C.  D.  on  the 

said  day  of  (l),  or  at  any  time  afterwards  had  any 

disposing  power  which  he  might  without  the  assent  of  any  other 
person  exercise  for  his  own  benefit,  to  hold  to  him  the  said  lands, 
tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof  ,^  to  him  and  to  his 

assigns,    until    the    said    two    several   sums    of   £ (m)    and 

£r (n),  together  with  interest  upon  the  said  sums  at  the  rate  of 

£4  per  centum  per  annum  from  the  day  of  (o),  shall 

have  been  levied.  Therefore  we  command  you  that  without  delay 
you  cause  to  be  delivered  to  the  said  A.  B.  by  a  reasonable  price 
and  extent  all  such  lands  and  tenements,  rectories,  tithes,  rents  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or 
customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any 
person  or  persons  in  trust  for  him,  was  or  were  seised  or  possessed 

of  on  the  said day  of (l),  or  at  any  time  afterwards,  or 

over  which  the  said  C.  D.  on  the  said •  day  of (2),  or  at 

any  time  afterwards,  had  any  disposing  power  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments  respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns  until  the  said  two  several  sums 
and  interest  aforesaid  shall  have  been  levied.  And  in  what 
manner  you  shall  have  executed  this  our  writ  make  appear  to  u6 
in  our  Court  aforesaid,  immediately  after  the  execution  thereof, 
under  your  seals,  and  the  seals  of  those  by  whose  oath  you  shail 
make  the  said  extent  and  appraisement.  And  have  there  then 
this  writ. 
Witness  (dc. :  Conclude  as  in  Form  923). 


964. 

(Same  as  Forms  924  to  927.)  Indorsementa 

on  the  writ. 


965. 

(Same  as  Form  962.)  Fneoipe  for 

writ  of  elegit 

for  residue  of 

debt  where 

part  has  been 

„^  T^  i      J!  ■  J  i  J  levied  under  ., 

(I)  Date  of  judgment  or  order.  ^^  ^  yj^ 

(m)  Amount  of  debt  or  damages.  [Dan.  Pr. 

(»)  Amount  of  taxed  costs.  758.] 

(o)  Date  of  judgment  or  order,  unless  by  the  judgment  or  order  interest  is 

ordered  to  run  from  some  other  date. 
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966. 

Writ  of  elegit 
in  like  case  (»). 
[Dan.  Pr. 
768.] 


Proceed  as  in  Fonn  963,  doivn  to :  "  certificate  of  the  said  taxing 

officer,  dated  the day  of  — — ;"  and  continue  thus:    And 

whereupon  by  our  writ  we  lately  commanded 

//  the  writ  of  elegit  is  directed  to  the  same  sheriff  as  the  writ 
of  fi.  fa.,  say :  you, 

If  the  /writ  of  elegit  is  directed  to  the  sheriff  of  another  county, 
say :  our  sheriff  of , 

that  of  the  goods  and  chattels  of  C.  D.  in  your  \or,  his]  bailiwick, 
you  [or,  he]  should  cause  to  be  made,  the  said  two  several  sums  of 

£ and  £ ,  together  with  interest  at  the  rate  of  £4  per  ^ 

centum  per  annum  on  the  said  sums  from  the  day  of , 

19-^.    And. that  you  [or,  he]  should  have  that  money  and  interest 

{Continue  as  in  fi.  fa.  to  the  end).    And  on  the day ,, 

19 — ,  you  [or,  the  said  sheriff]  returned  to  us  in  the  Chanoeiy 
Division  of  our  High  Court  of  Justice  aforesaid,  that  by  virtue  of 
the  said  writ  to  you  [or,  him]  directed,  you  \or,  he]  had  caused  to 
be  made  {Here  recite  the  return  to  the  end) .  And  afterwards  the 
said  A.  B.  came  into  our  said  Court,  and  according  to  the  statute 
{Continue  as  in  Form  963,  down  to  the  first  until;  and  proceed 

thus:)  the  sum  of  £ ,  residue  of  the  said  two  several  sums  of 

£ and  £ ,  and  interest  as  aforesaid,  shall  have  been  levied. 

Therefore  we  command  you  {Proceed  as  in  Form  963,  down  to  the 

second  until,  and  continue :)  the  said  sum  of  £ ,  residue  of  the 

said  two  several  sums  of  £ and  £ ,  together  with  interest 

as  aforesaid,  shall  have  been  levied.  And  in  what  manner  {Con- 
tinue as  in  Form  963,  to  the  end). 


967. 

Indorsements 
on  the  writ. 


{Same  as  Forms  924  to  927.) 


968. 

Prcecipe  for 
subpwna  ad 


before  the 
sheriff,  upon 
"the  execution 
of  a  writ  of 
elegit. 
[Dan.  Pr. 
758.] 


(B.)  Execution  of  the  Writ  {q). 
{Same  as  Form  742.) 


ip)  An  elegit  for  part  of  the  amount  recovered  by  a  judgment  is  bad  unless 
it  shows  how  the  residue  was  disposed  of:  Sherwood  v.  Clark,  15  M.  &  W.  764. 

(?)  As  to  the  proceedings  upon  an  inquisition  before  the  sheriff,  see  Dan. 
Pr.  758;  C!hitty's  Forms,  470;  Chitty's  Arch.  883,  884. 
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969. 
(Same  as  Form  759.)  Pr^ei^etov 

^  '  subpmna  dmrs 

teeifin,  in  like 
case. 

[Dan.  Pr. 

758.] 

970. 

{Proceed  as  in  Form  743,  doum  to  attend  before;  and  continue  Writ  of 

thus:)  om-  sherifi  of at  {State  where)  on the dayi  S>1^». 

of ,  19 — ,  by of  the  clock  in  the  forenoon,  to  give  evidence  i^^^  f""** 

,.  T  11  •         .   .  .  ,  ,         ,       tecum)  heiore 

according  to  your  knowledge  upon  an  inquisition  to  be  taken  by  sherife,  on 

the  said  sheriff  under  and  by  virtue  of  our  writ  of  elegit  issued  ^^rit'ofeLI^ 

out  of  the  Chancery  Qivision  of  our  High  Court  of  Justice,  an'd  [Dan.  Pr. 

directed  to  the  said  sherifi,  upon  and  for  having  execution  of  a       ■-* 

judgment  of  our  said  Court  recovered  by  A.  B.  against  C.  D. 

on  behaK  of  the  said  A.  B.  [or,  C.  D.j; 

In  the  case  of  a  subpcena  duces  tecum,  add :  and  that  you  then 
and  there  bring  with  you  and  (produce  {Specify  the  documents 
to  be  produced). 

Witness  {Conclude  as  in  Form  743.) 


971. 

{Same  as  Form  5  or  6.)  Indorsement 

on  subpoena. 


(C.)  The  return  of  the  Writ{r). 

^  ^  •^  972. 

(Same  as  Form  937,  substituting  "  elegit  "  for  "  fieri  facias.")  Notice  to 

sheriff  to 
return  the 
writ  («) . 

[Dan.  Pr. 

758.] 

(/•)  As  to  the  return  of  the  writ,  see  Chitty's  Arch.  815 — 824;  /bid.,  884, 
885.  Unlike  othef  writs,  an  elegit,  to  make  it  effectual,  must  be  returned. 
When  lands  are  extended  under  the  writ,  the  sheriff  ought  to  return  it;  in 
other  oases,  he  does  not,  in  general,  do  so,  unless  compelled  to  do  so;  but  in 
■"any  case  he  may  be  compelled  to  do  so.  The  writ  and  inquisition  must  be 
returned  and  filed  in  the  Ot.  out  of  which  the  elegit  issued.  A  fee  of  2s.  6d. 
is  payable  on  fQing  the  writ  with  return:  by  a  stamp  impressed  or  adhesive: 
Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  29;  Ord.  as  to  Stamps,  &c.,  July,  1884, 
Sched. 

(s)  See  0.  LII.  11;  note  (/),  p.  417. 
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973. 

Eeturn  where       iji^g  execution  of  this  writ  appears  in  the  inquisition  hereunto- 
lands  have  '^  ^  ^ 

been  annexed . 

extended.  rpj^g  ^^^^^^^,  of  X.  Y.,  sheriff. 

768.]' 

974. 

Theinqui-  .  to  wit. — An  inquisition,  indented,  taken  at  (State  where),. 

[Dan.  pi'.        in  the  county  of ,  on  the day  of ,  a.d.  19 — ,  before 

^**-]  me .sheriff  of  the  county  aforesaid,  by  virtue  of  His  Majesty'^ 

writ  of  elegit  to  me  the  said  sheriff  directed,  and  to  this  inquisition 
annexed,  by  the  oath  of  (NanDes  of.  the  twelve  jurors),  twelve- 
honest  and  lawful  men  of  the  county  aforesaid:  who,  being  duly- 
sworn  and  charged  to  inquire  of  the  several  matters  in  the  said 
writ  mentioned,  on  their  oath  say,  that  CD.  (Name  of  the  person 

against  whom  elegit  issued),  in  the  said  writ  named,  on  the 

day  of ,  19 — ■  (u),  Was  (Here  describe  the  premises  and  the 

estate  of  the  jvdgmient  debtor  therein,  as  thus:  seised  in  his 
demesne  as  of  fee  of  a  dwelling-house  and  premises,  situate  and 

being  No.  — ,  in Street,  in  the  parish  of ,  in  the  saii 

county  of -),  which  said  (dwelling-house  and  premises)  the- 

jurors  aforesaid,  on  their  oath  aforesaid,  do  find  to  be  of  the  annual 

value  of  £ ;  and  which  said  (dwelling-house  and  premises)  I,, 

the  said  sheriff,  on  the  day  of  taking  this  inquisition,  have  caused 
to  be  delivered  to  the  said  A.  B.  by  a  reasonable  price  and  extent, 
as  by  the  said  writ  I  am  commanded:  To  hold  the  same  to  him  the- 
said  A.  B.,  and  his  assigns,  according  to  the  nature  and  tenure- 
thereof ,  until  the  moneys  in  the  said  Avrit  mentioned,  with  interest, 
as  in  the  said  writ  also  mentioned,  shall  have  been  levied.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say,  that 
the  said  CD.  was  not  nor  was  nor  were  any  person  or  persons  in 

trust  for  him  on  the  said day  of ,  19 —  (x),  or  at  any 

time  afterwards,  seised  or  possessed  of,  nor  had  the  said  C  D .  on 

the  said  day  of ,  19 —  (x),  or  at  any  time  afterwards,, 

any  disposing  power  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit  over  any  other  or  more 
lands  or  tenements,  rectories,  tithes,  rents,  or  hereditaments,  nor 
of  nor  over  any  lands  or  hereditaments  of  copyhold  or  customary; 

(<)  For  more  comprehensive  form,  see  Chitty's  Forms,  471.  The  inquisition 
must  be  engrossed  on  parchment,  and  indented  at  the  top,  and  sealed  by  the 
sheriff  and  the  jurors^  It  must  describe  particularly  the  lands  extended,  the 
estate  therein  of  the  judgment  debtor,  and  the  value  thereof:  see  Chitty's  Arch. 
883. 

(«()  Date  of  judgment  or  some  subsequent  day. 

(»)  Date  of  judgment. 
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tenure  ■within  my  bailiwick,  to  the  knowledge  of  the  said  jurors, 
which  I,  the  said  sheriff,  can  cause  to  be  extended  and  appraised, 
as  by  the  said  writ  I  am  comtaanded.  In  witness  whereof  I,  the 
said  sheriff,  have  hereto  set  my  seal,  and  the  jurors  aforesaid  have 
set  their  seals,  the  day,  year,  and  place  first  above  written. 
X.  Y.,  sheriff. 

B.  B.   /  (Seals  of  the  jurors.) 
dc.     ) 


A.  A.  1  f    y 


975. 

The  within-named  CD.  hath  not,  nor  hath  any  person  in  trust  Return  of 
for  him,  any  lands,  tenements,  rectories,  tithes,  rents,  or  heredita-  [Daii;  Pr. 
ments,  nor  any  lands  *0r  hereditaments  of  copyhold  or  customary  ''^^O 
tenure  within  my  bailiwick,  whereof  I  can  cause  to  be  levied  the 

£ [or,  moneys]  and  interest  within  mentioned,  or  any  part 

thereof,  as  within  I  am  comtaanded. 
The  answer  of  S.  S.,  sheriff. 


(D.)  Taking  an  Account  under  an  Elegit.  gyg 

Formal  parts:  see  Form  39.  Summons  by 

on  the  part  of  the  defendant  C.  D.  [or  as  mai/  be].  SebtOTfor 

1 .  That  an  account  may  be  taken  of  what  is  due  to  the  above-  aooount  of 

.  ...         pronts 

named  plaintiff  under  the  judgment  [or,  order]  made  in  this  action  received 

on  the day  of ,  19—  and  for  his  costs  of  this  application  eJelitofto"* 

and  consequent  thereon:  such  costs  to  be  taxed.  whom  lands 

,2.  That  an  account  may  be  taken  of  the  rents,  issues  and  profits  delivered  (y). 
of  (Describe  the  premises  as  in  the  return  to  the  elegit),  being  the  C?^"-  ^''• 

premises  whereof  possession  was  on  the day  of ,  19 — , 

delivered  to  the  plaintiff  by  the  sheriff  of  ,  under  and  by  - 

virtue  of  a  writ  of  elegit  issued  in  this  action  on  the  said  judgment 

[or,  order]  on  the day  of ,  19—,  received  by  the  said 

A.  B.  or  by  any  other  person  or  persons  by  his  order,  or  for  his 
use,  or  which  without  his  wilful  neglect  or  default  might  have 
been  so  received. 

3.  That  if  upon  taking  the  said  account  it  shall  appear  that  the 
amount  of  the  said  rents,  issues,  and  profits  so  received  by  the  said 
A.  B.  as  aforesaid,  is  less  than  the  amount  which  shall  appear  to 

(p)  By  the  Judgments  Act,  1838  (1  &  2  Vio.  o.  110),  8.  11,  a  tenant  by  elegit 
is  made  subject  to  such  account,  in  the  Ct.  out  of  which  the  writ  of  elegit  is 
sued,  as  a  tenant  by  elegit  was  formerly  subject  to  in  a  Ct.  of  Equity.  In 
taking  the  account,  the  tenant  is  treated  as  a  mortgagee  in  possession:  Chitty's 
Arch.  887.  He  is  liable  therefore  to  account  for  what  he  might  have  received 
without  his  wilful  default.    For  form  of  order,  see  Seton,  1995,  No.  4. 

D.— F.  28 
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he.  duo  to  the  said  A.  B.  upon  the  said  judgment  [or,  order]  and 
for  costs  as  aforesaid,  then  upon  the  said  CD.  paying  to  the  said 
A.  B.  what  shall  appear  to  he  due  to  him  upon  the  said  judgment 
[or,  orderl  and  for  costs  as  aforesaid,  after  deducting  what  shajU, 
appear  to  have  been  received  by  him  for  rents,  issues,  and  profits 
as  aforesaid,  the  said  A.  B.  may  be  ordered  to  deliver  possession 
of  the  said  (premises)  to  the  said  CD. 

//  the  tvrif  of  execution  has  been  registered  (z),  add:  and  also 

to  procure  satisfaction  to  be  entered  in  the  books  kept  at  the 

office  of  Land  Registry  in  respect  of  the  said  writ  of  elegit. 

4.  That  if  upon  taking  the  said  account  it  shall  appear  that  the 

amount  of  the  said  rents,  issues,  and  profits  so  received  by  the  said 

A.  B.  as  aforesaid,  is  greater  than  the  amount  which  shall  appear 

to  be  due  to  the  said  A.  B .,  upon  the  said  judgment  [or,  order]  and 

for  costs  as  aforesaid,  then  the  said  A.  B.  may  be  ordered  to  pay 

to  the  said  CD.  what  shall  appear  to  have  been  received  by  him 

for  rents,  issues,  and  profits  as  aforesaid,  after  deducting  what 

shall  appear  to  be  due  to  him  upon  the  said  judgment  [or,  order] 

and  for  costs  as  aforesaid.    And  that  the  said  A.  B.  may  also  be 

ordered  to  deliver  possession  of  the  said  (premises)  to  the  said 

CD.  (Continue  as  in  paragraph  3,  supra). 


(4.)  The  Writ  of  Attachment,  Committal,  and  Process  of 
Contenvpt  (a) . 

[San.  Pr.,  pp.  761—789.] 

Qwy  (A.)  Service  of  the  Judgment  or  Order  (b). 

Summousto         Formal  parts:  see  Form  39. 

obeying  the   .  on  the  part  of  the  plaintiff  [or  as  may  be],  that  the  defendant 
judgment        C.  D.   [or  as  may  foe]  may  be  ordered  on  or  before  the  


(z)  As  to  the  registration  of  writs  of  execution  and  entering  satisfaction 
thereon,  see  Forms  1033 — 1036. 

(o)  As  to  the  distinction  between  attachment  and  committal,  see  memo- 
randum of  Lavie,  Registrar,  Re  Evans,  (1893)  1  Ch.  p.  259,  n.  "  Committal 
was  the  proper  remedy  for  doing  a  prohibited  act,  and  attachment  was  the 
proper  remedy  for  neglecting  to  do  some  act  ordered  to  be  done":  Callow  v. 
Young,  56  L.  T.  147. 

(J)  See  0.  XLII.  1;  and  headnote  at  p.  396;  0.  XLI.  5;  0.  XLVII.  2. 
Service  of  the  judgment  is  required  except  in  the  following  cases,  viz.: — 

(1)  Upon  a  judgment  for  payment  or  recovery  of  money,  a  fi.  fa.  or  elegit 

may  issue  without  service:  0.  XLII.  3,  17. 

(2)  Upon  a  judgment  for  recovery  of  possession  of  land,  a  writ  of  .pos- 

session may  issue  without  service:  0.  XLVII.  1. 

(3)  Upon  a  judgment  for  recovery  of  property  other  than  money  or  land, 

a  writ  of  delivery  may  issue  without  service:  0.  XLVIII.  1. 
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■of  • ,  19 — ,  or  subsequently  within days  after  service  of  the  where  no 

■order  to  be  made  hereon,  to  thereby  (c). 

{Describe  the  act  directed  by  the  judgment  or  order ;  us  thus :  \q2^    ^' 
pay  into  Court  to  the  credit  of  this  action  the  sum  of  £1,000), 

pursuant  to  the  judgment  [or,  order]  dated  the  — —  of , 

19 — -    And  that  the  costs  of  this  application  may  be  the  costs  in 
the  action. 


978. 

Formal  farts :  see  Form'  39 .  The  like,  to 

•on  the  part  of  the  plaintiff  [or  as  rreay  be\,  that  the  time  limited  by  tim?iied^((«) 

the  judgment  [or,  order]  dated  the  — —  of  ,  19 — ,  for  the  P*"-  ^^^ 

-defendant  C .  D .  [or  a§  may^  &e]  to  {Describe  the  act  to  be  done ; 

-see  Form  977)  maj-  be  enlarged  to  the day  of ,  19 — ,  or 

days  after  service  of  the  order  to  be  made  hereon;  and  that 

the  costs  of  this  application  may  be  costs  in  the  action. 


979. 

If  you  the  within-named  CD.  neglect  to  obey  this  judgment  Memorandum 

lor,  order]  by  the  time  therein  limited,  you  will  be  liable  to  pro-  (,°  „opy 

•cess  of  execution  for  the  purpose  of  compelling  you  to  obey  the  judgment  or 

same  judgment  [or,  order].  service  («). 

[Dan.  Pr. 
.  763.] 

980. 

Formal  parts :  see  Form  8 .  Affidavit  of 

1.  On  the  of  ,  19—,  I  served  the  defendant  C.  D.   -^dgmentor 

[or,  C.  D.,  the  person  named  in  the  order  dated  the  of  order {/). 

,  19 — ,  hereinafter  mentioned;  or  as  may  6e]  with  the  judg- 
ment [or,  order]  in  this  action  [or,  matter]  dated  the  of 

,  19 — ,  now  produced  and  shown  to  me  and  marked  A.  B.  1 

[or,  if  not  exhibited,  say,:  whereby  it  was  declared  that,  &c.,  and 

(c)  See  0.  XLI.  5;  and  headnote  at  p.  395.  Where  no  time  is  fixed  by  the 
•order,  the  Ct.  will,  by  supplemental  order  (which  must  be  indorsed  and  served 
as  an  original  order),  fix  the  time  for  doing  the  act  directed  by  the  original 
•order:  Gilbert  v.  Endmn,  9  C.  D.  259.  The  word  "forthwith"  is,  it  seems,  u. 
.Bu£Soient  expression  of  time:  Thomas  v.  Nokes,  L.  E.  6  Eq.  521;  approved  in 
Halford  v.  Hardy,  81  L.  T.  721.    See,  however,  Gilbert  v.  Endean,  9  C.  D.  266. 

(d)  This  application  is  necessary  where  the  judgment  names  a  specific  day, 
.and  service  is  not  eflfected  before  that  day.  The  order  to  be  made  on  the 
application  need  not  bear  the  indorsement  prescribed  by  0.  XLI.  5;  Treherne 
T.  Bale,  27  C.  D.  66. 

(e)  See  0.  XLI.  5;  and  headnote  at  p.  395.  The  memorandum  must  be  in- 
■dorsed  on  an  order  for  discovery,  although  it  does  not  require  personal  service 
,(see  0.  XXXI.  21,  22):  Hampden  v.  Wallis,  26  C.  D.  746. 

(/)  As  to  the  contents  of  the  affidavit,  see  Hall  v.  Trirjrj,  (1897)  2  Oh.  219. 

28   (2) 
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whereby  it  was  ordered  that  (Here  recite  the  declaratory  and 
directory  parts  of  the  judgment  or.  order)],  by  delivering  a  true- 
copy  of  the  said  judgment  [or,  order]  to,  and  leaving  the  same 
with 

(//  service  •personal,  say :  the  said  defendant  C.  D.,  at , 

in  the  county  of ) ; 

{In  case  of  substituted  SfirDice,  say:  X.  Y.,  the  person  named, 

in  the  order,  dated  the day  of ,  19 — ,  hereinafter 

mentioned,  at ,  in  the  county  of ) ; 

and  I  at  the  same  time  produced  and  showed  to  the  said  CD. 
[or,  the  said  X.  Y.]  a  duplicate  of  the  said  original  judgment 
[or,  order]  duly  passed  and  entered. 

Or,  an  office  copy  o'f  the  said  judgment  [or,  order]  duly  sealed 

with  a  seal  o'f  the  Central  Office  (ff) .  > 

2.  The  copy  of  the  said  judgment  [or,  order]  so  served  as  afore- 
said, had  endorsed  thereon,  at  the  time  of  the  aforesaid  service- 
thereof,  a  memorandutaii  in  the  wbrds  following,  that  is  to  say:  "  If 
you,  the  within-named  CD.,  neglect  to  obey  this  judgment  [or,. 
order],  by  the  time  therein  limited,  you  will  be  liable  to  process  of 
execution  for  the  purpose  of  compelling  you  to  obey  the  same- 
judgment  [or,  order]"  {h). 

In  case  of  substitute  seriMce,  add :  3.  At  the  time  of  the  afore~ 
said  service  of  the  said  judgment  [or,  prder],  I  also  served  the  said 
X.  Y.  with  an  order  made  in,  this  action  [or,  matter]  dated  the- 

• day  of  ,  19 — ,  now  produced  and  shown  to  me  and 

marked  A .  B .  2  [or,  if  npt  exhibited^  say :  whereby  it  was  ordered 
that  (Recite  the  order)],  by  deKvering  a  true  copy  of  such  order  to,, 
and  leaving  the  same  with,  the  said  X.  Y. ;  and  I  at  the  same  time- 
produced  and  showed  to  hijm  a  duplicate  of  the  said  order,  duly 
passed  and  entered  [or,  an  office  copy  of  the  said  order,  duly  sealed 
with  a  seal  of  the  Central  Office]. 


981 

Sammons  for 
substituted 
service  of 
judgment  or 
order  (i). 
[Dan.  Pr. 
764.] 


Formal  parts:  see  Form  39. 
on  the  part  of  the  plaintiff  [or  as  wiay  be],  that  service  of  the- 

judgment  [or,  order]  dated  the day  of ,  19 — ,  together- 

with  a  copy  of  the  order  to  be  made  hereon  upon  (Describe  the 
proposed  substitute ;  as  thus : 

X.  Y.,  of  {residence  and  description);  or, 

ig)  See  0.  LXI.  7.  An  office  copy  may  be  used  except  in  the  case  of  aa^ 
order  for  attachment:  see  0.  LXVII.  1. 

(A)  See  0.  XLI.  5;  Hampden  v.  Wallis,  26  C.  D.  746:  Treherne  v.  Dcde,. 
27  C.  D.  66. 

(<)  For  form  of  order,  see  Seton,  415.    The  service  of  the  judgment  or  ordetr 
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X.  Y.  and  T.  Z.,  members  of  the  firm  of  Y.  &  Z.,  of  (plaee 
of  business  and  descriptifcm),  or  upon  either  of  them), 
may  be  deemed  good  service  of  the  said  judgment  [or,  order]  on 
the  defendant  CD. 

982. 
Formal  part's :  see  Form  8.  Affidavit  in 

1 .  (Show  idhat  efforts  have  been  mlade  to  effect  personal  service  [Dan.  Pr. 
■of  the  judgment  or  ot'der,  and  -uihy  it  cannot  be  effected.)  ^^*-] 

2.  {Show  upon  what  person  or  in  what  miode  substituted  service 
is  proposed  to  be  made,  and  the  special  grounds  for  selecting  such 
person,  dc.) 

3.  {Show  means  of  Jcnowledge.) 


983. 

(Same  as  Form  980.)  Affidavit  of 

service  ot 

: judgment  or 

order. 

984. 

Formal  parts:  see  Form  39.  Summons  to 

on  the  part  of  the  defendant  CD.,  that  the  time  limited  by  the  t^eTrdring 

judgment  [or,  order]   dated   the  of  ,    19 — ,   for   the  auaot 

applicant  to  {Describe  the  act  to  be  done :  see  Form  976)  may  be  the°judgment 

enlarged  to  the day  of ,  19—.  mT^^Vi        ' 

765.]' 


(B.)  The  Writ  of  Attachment  {1c). 

(i.)  Application  for  Lecnfe  to  Issue  the  Writ. 

Formal  parts :  see  Form  32  or  39 .  Notice  of 

on  the  part  of  the  plaintiff  [or  as  may  be],  that  he  may  be  at  ^mmons^for 
liberty  to  issue  a  writ  or  writs  of  attachment  against  the  defendant  l^a^e  to  issue 

must  (unless  otherwise  authorieed  by  the  Ct.,  and  except  in  the  case  of  an 
order  for  discovery)  be  personal.  Except  in  the  case  of  an  order  for  attachment, 
it  is  not  necessary  to  the  regular  service  of  an  order  that  the  original  order  be 
shown,  if  an  office  copy  is  exhibited:  O.  LXVII.  1.  Under  the  present  practice 
it  is  in  every  case  sufficient  if  the  duplicate  order  be  produced :  O.  LXII.  2  (2) . 
Where  prompt  personal  service  cannot  be  effected,  the  Ot.  or  a  Judge  may  order 
substituted  or  other  service:  0.  LXVII.  6.  For  oases  in  which  substituted  ser- 
vice has  been  ordered,  see  Dan.  Pr.  764,  and  notes  thereto;  Seton,  416. 

(A)  Attachment,  when  issued. — A  writ  of  attachment  may  issue  in  the  cases 
following,  viz.: — 

(1)  Upon  a  judgment  or  order  for  the  recovery  of  property  otheir  than  land 

or  money:  0.  XLII.  6. 

(2)  Upon  a  judgment  or  order  requiring  any  person  to  do  any  act  other 

than  the  payment  of  money,  or  to  abstain  from  doing  anything: 
O.  XLII.  7. 
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writ  of  C.  D.  [or  as  may  be]  for  his  contempt  in  not  (Here  state  the  act 

attachment  .    ^,         ,       ,"        ^       ,         .       ■,  ,       \  /     \  ,      ,i       •     i 

a).  required  to  be  done  or  abstained  from)  {jn>),  pursuant  to  the  judg- 

7?5^l'  "^'^'        ^^^^  t°'''  o^^<ier]  dated  tha day  of ,  19—.    And  that  the 

said  CD.  may  be  ordered  to  pay  to  the  applicant  his  costs  of  this- 
application,  and  also  his  costs  of  and  incident  to  the  issuing  and 
execution  of  the  said  writ  or  'writs  of  attachment.    ' 


(3)  Upon  a  judgment  or  order  for  the  recovery  by  or  payment  to  any 

person  of  money  in   casea  within  the  exceptions  specified  in  the- 
Debtors  Act,  1869  (32  li.  33  Vic.  u.  62):  0.  XLU.  3. 

(4)  Upon  a  judgment  or  order  for  payment  of  money  into  Ct.  in  casee- 

within  the  exceptions  specified  in  the  Debtors  Act,  1869:  O.  XLII.  i. 

(5)  Upon  a,  judgment  or  order  against  a  corporation  wilfully  disobeyed,. 

against  the  directors  or  other  officers  thereof:  0.  XLII.  31. 

(6)  Upon  non-compliance  with  an  order  to  answer  interrogatories,  or  for 

discovery  or  inspection:  0.  XXXI.  21. 

(7)  Where  any  person  wUfully  disobeys  an  order  requiring  his  attendance 

fo'r   the  purpose  of  being  examined   or   producing   any   document: 
0.  XXXVII.  8. 

(8)  Where  a  solicitor,  having  been  served  with  an  order  against  his  client,. 

for   interrogatories    or    discovery   or    inspection,  neglects    witbout^ 
reasonable  excuse  to  give  notice  thereof  to  his  client:  0.  XXXI.  23. 

(9)  Upon  default  by  a  solicitor  to  enter  an  appearance  pursuant  to  his- 

written  undertaking:  0.  XII.  18. 
As  to  writs  of  attachment,  see  Dan.  Pr.  761 — 789;   Seton,  430 — 437;  Chitty's- 
Arch.   941 — 964;    Oswald  on  Contempt;   Mather  on  Sheriff  Law,   186,   187; 
Edwards  on  Execution,  229 — 267;   Anderson  on  Execution,  68 — 156;   Enoyd.. 
Laws  of  Engl.,  tit.  "Execution — ^Writ  of  Attachment." 

(J)  No  writ  of  attachment  can  be  issued  without  the  leave  of  the  Ct.  or  a 
Judge,  to  be  applied  for  on  notice  to  the  party  against  whom  the  attachment  is 
to  be  issued:  0.  XLIV.  2.  The  application  is  usually  made  by  motion:  Davis- 
V.  Galmoye,  39  C.  D.  322;  see,  however,  the  remarks  of  North,  J.,  S.  C,  40 
0.  D.  355.  The  caaes  are  not  uniform  on  the  point  whether  or  not  personal 
service  of  the  application  is  necessary.  Thus,  in  Browning  v.  Sabin,  5  C.  D. 
511 ;  Ee  A  Solicitor,  14  C.  D.  152,  service  on  the  Solicitor  of  the  party  sought- 
to  be  attached  was  held  sufficient.  See,  too,  Micharch  v.  Kitchen,  25  W.  R. 
602;  Mann  v.  Perry,  50  L.  J.  Ch.  251.  In  Ke  Morris,  44  C.  D.  151,  and 
Re  Evans,  (1893)  1  Ch.  252,  it  was  held  that,  where  a  party  had  not  appeared,, 
the  notice  might  be  served  by  being  filed  with  the  proper  officer  under  O. 
LXVII.  4;  but  in  Re  Bassett,  (1894)  3  Ch.  179,  North,  J.,  refused  to  follow 
those  decisions  and  required  personal  service  to  be  effected,  it  appearing  that- 
the  applicant  knew  the  defendant's  address.  It  was  suggested  by  Mr.  Eegistrar 
Lavie  that  the  true  rule  is  that  "a  notice  of  motion  for  leave  to  issue  an 
attachment,  which  but  for  the  Judicature  Rules  the  party  moving  would  hav& 
been  entitled  to  issue  without  leave,  does  not  require  to  be  personally  served; 
but  that  a  notice  of  motion  for  leave  to  issue  an  attachment,  which  the  party 
moving  could  never  have  issued  without  leave,  requires,  as  before  the  Judicature 
Act,  to  be  personally  served":  Re  Evans,  (1893)  1  Ch.  252  (»).  For  forms  of 
order,  see  Seton,  425 — 430. 

(ni)  The  application  must  state  in  general  terms  the  grounds  of  the  applica- 
tion; and  where  it  is  founded  on  evidence  by  affidavit,  a  copy  of"  any  affidavit 
intended  to  be  used  must  be  served  with  the  notice  of  motion:  0.  LII.  4;  see 
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Formal  parts :  see  Form  8 .  Affidavit  in 

1      /  n  '  support  («) . 

1.  {Prove  service  of  the  judgment  or  order  (o) ;  see  Form  980.)  [Dan.  Pr. 

2.  {Prove  default  in  obeying  the  judgment  or  order.)  ^^^'^ 

3.  {If  the  judgment  or  order  is  for  the  payment  of  money  to 
any  person  or  into  Court,  state  the  facts  shomng  that  the  case 
comes  within  the  exceptions  mentioned  in  sect,  i  of  the  Debtors 
Act,  1869  (p).) 

987. 

{S(ime  as  Form  33.)  Affidavit  of 

service  of 

notice  of 
motion  (n) . 


{ii.)  Issuing  the  Writ.  ggg 

19 — .      B.  No.  — .         Priecipeior 

In  the  High  Court  of  Justice,  Xaohment 

Chancery  Division.  (^-     ^ 

PDan   Pr. 

Between  A.  B Plaintiff,  772.]' 

and 
CD.  and  others  .         .     Defendants. 

Seal,  in  pursuance  of  order  dated  the  day  of ,  an 

attachment  directed  to  the  Sheriff  of against  CD.  for  pot 

delivering  to  A.  B.  {Here  specify  the  act  required  by  the  judg- 
ment or  order  to  be  performed) . 

Dated day  of ,  19 — . 

{Name  and  address  of  solicitor  or  party 
issuing  the  writ.) 


Be  Lysaght,  W.  IST.  (1887)  23,  and  Re  Dunning,  71  L.  T.  57.  A  copy  of  any 
exhibit  to  such  affidavit  should  also  be  served:  Bosenbawm  v.  BeUon,  W.  N. 
(1901)  124;  Carter  v.  Boberts,  (1903)  2  Ch.  312. 

(»)  A  copy  of  the  affidavit,  and  any  exhibit  thereto,  must  be  served  with  the 
notice  of  motion:  see  0.  LII.  4;  and  note  Q},  preceding  page.  This  appKes 
even  to  an  affidavit  of  service:  Hall  v.  Trigg,  (1897)  2  Ch.  219. 

(o)  The  order,  to  be  enforced,  must  be  personally  served.  It  must  bear  the 
endorsement  prescribed  by  0.  XLI.  5,  and  the  affidavit  should  prove  this:  Stock- 
ton Football  Co.  V.  Gaston,  (1895)  1  Q.  B.  463. 

(p)  32  &  33  \'ic.  c.  62,  s.  4.  These  exceptions  are  six,  of  which  three  are — 
(1)  Default  by  a  trustee  or  person  acting  in  a  fiduciary  capacity,  and  ordered 
to  pay  any  sum  in  his  possession  or  under  his  control ;  (2)  Default  by  a  solicitor 
in  payment  of  costs  when  ordered  to  pay  costs  for  misconduct  as  such,  or  in 
payment  of  a  sum  of  money,  when  ordered  to  pay  the  same  in  his  character 
of  an  officer  of  the  Ct. ;  (3)  Default  in  payment  of  sums  in  respect  of  the  pay- 
ment of  which  orders  are  by  the  Act  authorised  to  be  made.  By  Debtors  Act, 
1878  (41  &  42  Vic.  c.  54),  a  judicial  discretion  was  given,  enabling  the  Judge 
to  deal  with  exceptional  cases:  see  Eolroyde  v.  Garnelt,  20  C.  D.  532;  Be 
Knowles,  52  L.  J.  Ch.  685. 

(g)  See  0.  XLII.  12;  App.  G.,  No.  10. 
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Writ  of 
attachment 
(r). 

[Dan.  Pr. 
772.] 


(Heading  as  in  Form  988.) 

George  the  Fifth  (dc. :  as  in  Form  923). 

To  the  Sheriff  of ,  greeting: 

We  command  you  to  attach  C.  D.,  so  as  to  have  him  before  us 
in  the  Chancery  Division  of  our  High  Court  of  Justice  wheresoever 
the  said  Court  shall'then  be,  there  to  answer  to  us,  as  well  touching 
a  contempt  which  he  it  is  alleged  hath  committed  against  us,  as 
also  such  other  matters-  as  shall  be  then  and  there  laid  to  his 
charge,  and  further  to  perform  and  abide  such  order  as  our  said 
Court  shall  make  in  this  behalf;  and  hereof  fail  not,  and  bring  this 
writ  with  you. 

Witness  (Conclude  as  in  Form  923). 


990. 

Notice  to 
the  sheriff 
indorsed  on 
■writ  («). 
[Dan.  Pr. 
771.] 


This  writ,  if  issued  for  default  in  payment  of  money,  is  subject 
to  the  following  limitations: — 

If  under  sect.  4  of  the  Debtors  Act,  1869,  it  does  not  authorise 
imprisonment  for  any  longer  period  than  one  year. 


991 

Indorsement 
of  name  and 
address  of 
party  issuing 
the  writ 


This  writ  was  issued  by  X.  Y.,  of  (place  of  abode  or  office  of 
business),  agent  for  T.  Z.,  of  (place  of  abode),  solicitor  for  the 

within-named  plaintiff  [or  as  may  be'],  who  resides  at  ,  and 

was  issued  pursuant  to  order  dated  the day  of  ,  19 — , 


(>•)  See  0.  XLII.  14;  App.  II.,  No.  12.  A  writ  of  attachment  has  the  same 
effect  ae  a  writ  of  attachment  issued  out  of  the  Chancery  Division  has  heretofore 
had:  0.  XLIV.  1;  the  judgment  creditor  therefore  does  not,  by  issuing  such 
writ  against  his  judgment  debtor  and  arresting  him  thereunder,  lose  his  right 
to  proceed  against  the  property  of  the  debtor,  as  was  formerly  the  case  at  law : 
Roberts  v.  Ball,  3  Sm.  &  G.  168.  The  writ  is  issued  out  of  the  Writ,  Appear- 
ance, and  Judgment  Department  of  the  Central  Office,  or  the  District  Registry. 
On  issuing  the  writ,  of  which  two  copies  must  be  made,  one  to  be  issued,  and 
one  to  be  filed  on  issuing,  the  judgment  or  order  upon  which  the  writ  is  to 
issue,  and  the  order  giving  leave  to  issue  it,  must  be  produced:  0.  XLII.  11. 
A  fee  of  5«.  is  payable  on  issuing  the  writ,  by  a  stamp  impressed  on  the 
pr<Beipe:  see  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  6;  Ord.  as  to  Stamps, 
&o.,  July,  1884,  Sched;.  As  to  execution  of  the  writ,  see  Dan.  Pr.  772  et  seq.; 
Chitty's  Arch.  952.  The  sheriff  may  break  open  the  outer  door  of  the  house  in 
order  to  execute  the  writ  where  the  writ  of  attachment  has  issued  by  reason  of 
wilful  contempt  of  Ct.  in  riot  complying  with  an  order  other  than  one  for  pay- 
ment of  money,  having  first  given  the  party  to  be  arrested  notice  of  his  inten- 
tion so  to  do:  Harvey  y.  Harvey,  26  C.  D.  644. 

(s)  This  note  is  appended  where  the  writ  is  issued  under  the  Debtors  Act, 
1869  (32  &  33  Vic.  c.  62):  seel  Re  Edwards,  Brooke  v.  Edwards,  21  C.  D.  230. 
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S.  4.] 

for  such  default  as  is  therein  mentioned  [being  a  default  in  pay-  ^y  ^''^X^^ 
ment  of  money  under  sect.  4  of  the  Debtors  Act,  1869],  or  [not  W- 
being  a  default  in  payment  of  money  (m)].  77i.]' 


{8arm  as  Form  925;  and  conclude  as  in  Form  991  (m).) 


(Same  as  Form  927.) 


(Same  as  Form  937,  but 
"■writ  of  fieri  facias.") 


992. 

The  like, 
where  writ 
issued  by 
the  party  in 
person  [t). 
[Dan.  Pr. 
77'i.] 
993. 

Indorsement 
of  address  of 
party  against 
whom  writ  is 
issued. 

994. 

"  writ  of  attachment "  for  Notice  to 

return  the 
writ  {x). 


(iii.)  The  Return  of  the  Writ.  ggg 

I  have  attached  the  within -nanied'  CD.,  whose  body  remains  Return  of 


in  His  Majesty's  gaol  at 
custody. 


-,  for  my  county  of 


under  my 


The  answer  of  X.  Y.,  esquire,  sheriff. 


attached  and 
in  prison, 
[Dan.  Pr. 

773.] 


996. 

I  have  taken  the  within-named  CD.,  whose  body  I  have  ready,  Eetumof. 

as  within  I  am  oomlmlanded.  [Din!pr!' 

The  answer  of  X.  Y.,  esquire,  sheriff.  773.] 


The  within-named  0.  D.  is  not  found  in  my  bailiwick. 
The  answer  of  X.  Y.,  esquire,  sheriff. 


997. 

Return  of 
non  eat 
mvenius. 
[Dan.  Pr. 
774.] 


it)  See  0.  XLII.  13;  and  headnote,  p.  396. 

(m)  The  words  not  applicable  to  the  case  should  be  omitted. 

(sr)  See  0.  LII.  11.  The  writ  when  returned  is  filed  at  the  Central  Office,  or 
in  the  District  Registry.  A  fee  of  2s.  Qd.  is  payable  on  filing  the  writ  with 
the  return,  by  a  stamp  impressed  or  adhesive:  Ord.  as  to  S.  C.  Fees,  1884,  Sohed. 
No.  29;  Ord.  as  to  Stamps,  &;o.,  July,  1884,  Sohed. 
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998. 

Motion  paper 
for  the 
Serjeant-at- 
Arms,  on 
Sheriff's 
return  non  est 
inventus (y) . 


(iv.)  Proceedings  where  the  Sheriff  returns  Non  Est  Inventus. 

Formal  parts :  see  Form  30 . 

To  move  on  behalf  of  the  plaintiff  [or  as  <may  fee],  that  the 
Serjeant-at-Arms  maj  apprehend  the  defendant  C.  D.  [or  as  Trtay 
fee],  and  bring  him  to  the  bar  for  breach  of  the  judgment  [or, 

order]  dated ,  19 — :    the    Sheriff   having  returned  non  est 

inventus  to  an  attachment. 

The  judgment  [or,  order]  and  Sheriff's  return  accompany. 


999. 

Motion  paper       Formal  parts :  see  Form  30. 

to  turn  over  '^ 

contemnor,  To  move  on  behalf  of  the  plaintiff  [or  as  may  fee]:  on  the 
up  by  the^^  *  defendant  C.  D.  [or  as  may  be]  being  brought  up  by  the  Serjeant- 
Serjeant-at-     at-Arms  for  breach  of  the  judgment  [or,  order]  dated  the , 


Arms  («). 


19 — :  that  he  be  turned  over  to  Brixton  Prison. 


1000.  (v.)  AppUcaiioin  for  Habeas  Corpus  by  Contemm,or. 

Motion  paper       Formal  parts :  see  Form  30. 

for  writ  01 

habeas,  to  To  move  On  behalf  of  the  defendant  G.  D.  [or  as  may  be],  who 

contemnor  on   ^®  '^°^'  *  prisoner  in  the  custody  of  the  Sheriff  of ■  [or,  of  the 

his  own  appli-  Govemor  of  Brixton  Prison — or  as  'may  fee],  under  an  attachment 

issued  against  him  for  his  contempt  in  not  (State  default)  pur- 


suant to  the  judgment  [or,  order]  dated  the day  of  ■ 


19- 


that  a  writ  of  habeas  corpus  cum  causis  may  issue  directed  to  the 
said  Sheriff  [or,  to  the  Governor  of  Brixton  Prison — or  as  may  be], 
at  the  return  thereof  to  bring  the  applicant  to  the  bar  of  this 

Court,  at  the  hour  of ,  in  the  afternoon  of day,  the  ■ 

day  of ,  19 — . 


1001. 

Pnecipe  for 
iihe  writ. 


(Heading  as  in  Foi'm  986.) 
Seal  a  writ  of  habeas  corpus  directed  to  the  Sheriff  of [or  as 


may  be],  to  bring  the  defendant  G.  D.  to  the  bar  of  this  Court 

before  Mr.  Justice ;  on day,  the day  of ,  19 — , 

Order  to  issue  the  writ  dated  - 


-  day  of ,  19 — . 

(Name,  dc,  of  soUeitor  or  party  issuing  the  writ.) 


(y)  See  Greu.  Ord.  Jan.  1870,  r.  6  (which  it  seems  is  not  repealed  by  E,.  S.  0. 
1883);  0.  XLII.  28,  and  headnote,  p.  397.  For  form  of  order,  see  Seton, 
438,  No.  1.  An  application  for  Serjeant-at-Arms  is  very  rare  in  modern 
practice. 

(«)  For  form  of  order,  see  Seton,  438,  No.  2. 

(a)  For  form  of  order,  seo  Seton,  439,  No.  3.  For  form  of  order  upon  the 
governor  of  the  prison  to  bring  up  a  prisoner,  see  Ibid.,  No.  6;  Jenks  v. 
Bitton,  76  L.  T.  591. 


S.  4.]  ENFORCING  BY  COMMITTAL. 

1002. 

{Reading  as  in  Form  988.)  The  writ. 

George  the  Fifth  {dc. :  as  in  Form  923). 

To  the  Sheriff  of [or,  To  the  keeper  of  our  prison  of  W., 

in  the  county  of ;  or  as  mai/-be],  greeting: 

Wb  command  you  that  you  do  on day,  the day  of , 

■  19 — ,  at  o'clock  in  the  afternoon,  bring  before  us  in  the 

Chancery  Division  of  our  High  Court  of  Justice,  the  body  of 
C.  D.  by  whatsoever  name  or  addition  of  name  he  is  known  or 
called,  who  is  detained  in  (State  place  of  custody ;  as :  the  prison 

of  W.,  in  the  said  county  of )  in  your  custody,  together  with 

an  account  of  the  cause  or  causes  of  his  being  taken  into  and 
detained  in  custody:  to  perform  and  abide  such  order  as  our  said 
Court  shall  make  in  this  behalf;  and  hereof  fail  not,  and  bring 
this  writ  with  you. 

Witness  (dc. :  Conclude  as  in  Form  923). 
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(C.)  Enforcimff  hy  Contrrdttal  to  Prison  {h). 

(i.)  For  Breach  of  a  Judgment  ov  Order  other  than  for  the 

Payment  of  Money.  1003. 

Formal  parts:  see  Form  32.  ■     Notice  of 

•      •  n>  /^     T-.  motion  for 

on  the  part  of  the  plaintiff,  that  the  defendant  C.  D.  may  be  committal  to 
ordered  to  stand  committed  to  Brixton  Prison  for  {Here  state  the  PparT  Pr 
act  or  nonfeasance  which  constitutes  a  breach  of  the  judgment  or  780.] 
order),  pursuant  to  the  judgment  [or,  order]  made  in  this  action 

and  dated  the day  of ,  19 —     [//  it  is  desired  to  ask  in 

the  alternative  for  leave  to  issue  a  writ  of  attachment,  add:  or 

(S)   Order  for  committal:  when  obtainable. — ^A  person  may  be   committed 
to  prison  in  the  cases  following,  viz.: — 

(1.)  For  disobedience  to  a,  judgment  or  order  requiring  him  to  do  any  act 
other  than  the  payment  of  money,  or  to  abstain  from  doing  any- 
thing: 0.  XLII.  7. 
(2.)  Special  contempt  of  Court. 

(3.)  For  contempt  by  sheriff  in  not  making  a  return  to  a  writ  of  execu- 
tion,  or  in  not  bringing  in  the  body  of  a  person  ordered  to   be 
attached  or  committed:  0.  LII.  11. 
An  undertaking,  whether  positive  or  negative,  must  be  enforced  by  committal, 
and  not  by  attachment:   D.  v.  A.  #  Co.,  (1900)   1  Ch.  484.     As  to  the  dis- 
tinction between  attachment  and  committal,  see  memorandum  of  Lavie,  Begis- 
trar,  Se  Evam,  (1893)  1  Ch.  p.  259,  n.     "Committal  was  the  proper  remedy 
for  doing  a  prohibited  act,  and  attachment  was  the  proper  remedy  for  neglecting 
to  do  some  act  ordered  to  be  done":  Callow  v.  Yowng,  56  L.  T.  147.     See,  too, 
Earvey  v.  E.,  26  C.  D.  644;  D.  v.  A.  ^  Co.,  (1900)  1  Ch.  484. 

The  process  of  committal  is  executed  by  the  tipstaff  of  the  Ct.,  not,  as  is 
the  case  with  attachment,  by  the  sheriff. 

(c)  See  0.  XLII.  7 ;  note  (6),  supra,  and  headnote  at  p.  396.    Service  of  the 
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(in  the  alternative)  that  the  plaintiff  may  be  at  liberty  to  issue  a 
writ  of  writs  qf  attachment  against  the  said  defendant  CD.  for 
his  contempt  aforesaid  (d) .]  And  that  the  said  defendant  may 
be  ordered  to  pay  to  the  applicant  his  costs  of  the  issuing  and 
execution  of  any  such  writ  ot  writs  of  attachment  as  aforesaid, 
and  incidental  to  this  application,  and  the  order  to  be  piade 
thereon. 


1004. 

Affidavit  in 
support  (e). 


Formal  parts :  see  Form  8 . 

1 .  {Prove  serviae  .of  the  judgmmtt  or  order,  and  that  it  was  duly 
endorsed  under  Order  XLL,  rule  5  (/);  see  Form  980.) 

2.  (Prove  breach  of  the  judgment  or  order.) 


1005. 

Affidavit  of 
service  of 
notice  of 
motion  to 
commit  («) . 

1006. 

Warrant  of 
Lord  Chan- 
cellor to 
tipstaff  on 
order  to 
apprehend 
defendant  (^). 


{Same  as  Form  33.) 


as  in  Foi'm  986. 

Whereas  by  an  order  made  by  his  Lordship  Mr.  Justice in 

the  above  action,  bearing  date  the day  of ,  19 — ,  It  was 

ordered  that  the  said  defendant  C.  D.  do  stand  committed  to 
Brixton  Prison  for  his  contempt  in  the  said  order  mentioned. 
Th«se  are  therefore,  in  pursuance  of  the  said  order,  to  will  and 
require  you  forthwith  upon  receipt  hereof,  to  make  diligent  search 
after  the  body  of  the  said  C.  D. ;  and,  "wheresoever  you  shall  find 

notice  of  motion  must  be  personal:  Hope  v.  Carnegie,  7  Bq.  254;  Mander  v. 
Falake,  (1891)  3  Ch.  488;  D.  v.  A.,  (1900)  1  Ch.  484.  But  if  every  effort 
to  efEeot  personal  service  has  failed,  an  order  for  substituted  service  may  be 
made:  S.  C;  Re  A  SoUmtor,  W.  IST.  (1892)  22.  If  the  order  for  committal  is 
made,  it  will  be  drawn  up  by  the  Registrar,  and  when  passed  and  entered  the 
duplicate  must  be  delivered  to  the  tipstaff,  Vfith  instructions  for  the  caption. 
If  the  process  is  if>  be  executed  more  than  twelve  miles  from  London,  the  tipstaff 
must  procure  the  Lord  Chancellor's  warrant. 

(d)  It  is  frequently  desirable  to  ask  for  committal,  or  attachment  in  the 
alternative,  particularly  where  there  is  any  doubt  as  to  the  proper  remedy: 
see  Oswald  on  Contempt,  27. 

(e)  In  the  case  of  an  application  for  committal  as  distinguished  from  attach- 
ment copies  of  affidavits  need  not  be  served,  0.  LII.  4  not  applying:  Taylor, 
PUnston  S;  Go.  v.  PUmton,  (1911)  2  Ch.  603. 

(/)  Stockton  Fodtball  Go.  v.  Gaston,  (1895)  1  Q.  B.  453. 

(9-)  See  Memorandum  of  Lavie,  Registrar,  Re  Evans,  (1893)  1  Ch.  p.  259,n.; 
Oswald  on  Contempt,  269;  and  note  (a),  p.  434.  Where  the  person  committed 
is  actually  in  Ot.,  the  tipstaff  need  not  wait  for  the  order  to  be  drawn  up, 
but  can  act  upon  a  memorandum  signed  by  the  Registrar,  for  form  of  which, 
see  Seton,  456,  No.  7. 
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him,  to  arrest  and  apprehend  him,  and  him  safely  convey  to 
Brixton  Prison,  there  to  remain  until  further  order.  Willing  and 
requiring  all  mayors,  sheriffs,  justices  of  the  peace,  headboroughs, 
constables,  and  all  other  His  Majesty's  loving  subjects  to  be  aiding 
and  assisting  you  in  the  due  execution  of  the  premises,  as  ithey 
tender  His  Majesty's  service,  and  will  answer  the  contrary  thereof 
at  their  peril,  jind  this  shall  be  to  you  and  any  of  you  who  do  the 
same  a  sufficient  warrant.  > 

Dated  this day  of ,  in  the  year  of  our  Lord,  19 — . 

C. 

To  Mr.  A.  H.,  the  Tipstaff  attending  His  Majesty's  High 
Court  of  Justice,  Chancery  Division. 


(ii.)  Conirmttal  fpr  Special  Contempts  (h).  jj>^„ 

Formal  parts:  see  Form  32.  Notice  of 

on  the  part  of  the  plaintiff  [<»•  as  may  fee],  that  the  defendant  A .  B .  ^mmtttaf  foi- 
[or,  A.  B.,  of  (residenoe  and  addition)],  may  be  comtaiitted  to  a  contempt  of. 
prison  for  a  contempt  of  this  honourable  Court  in  (State  what ;  as  [Dan.  Pr. 
thus :  writing  and  procuring  to  be  published,  in  the  Times  news-  '^^"•^ 

paper,  of  the  day  of  ,  instant,  a  certain  letter  signed 

X.  Y.)(fc). 


(iii.)  Attachment  of  Sheriff  f,or  not  returning  Writ. 


1008. 


Formal  parts:  see  Form  39.  Summons foi-- 

attauh 
of  she: 
[Dan. 
731.] 


on  behalf  of  the  plaintiff  [or  as  •rrtay  ■he'],  that  a  writ  of  attachment  of  sherifi'^ 


do  issue  against  you,  the  Sheriff  of ,  for  not  having  returned  [!>»»•  P'"- 

the  writ  of  (State  natune  of  ivrit ;  as  thus :  fieri  facias — or,  attach- 
ment— or  as  nmy  be),  issued  in  this  action  against  the  defendant 
[or  as  may  be],  notwithstanding  notice  has  been  duly  served  upon 


(h)  As  to  special  contempts,  see  Dan.  Pr.  778 — 780,  and  the  cases  cited  in 
the  notes  thereto;  Seton,  454 — 462.  Formerly,  in  cases  where  the  Court  itself 
took  notice  of  the  contempt,  an  order  nisi  for  committal  was  made  in  the 
first  instance.  But,  by  0.  LII.  2,  no  application  for  a  rule  nisi  is  to  be  made 
in  any  action,  and  the  application  must  be  made  by  motion  on  notice:  Squire 
V.  JSammond,  W.  N.  (1912)  200. 

(»)  See  preceding  note  (A).  For  forms  of  order,  see  Seton,  -454 — 456,, 
Nos.  1 — 6.  An  appeal  will  He  against  a  refusal  by  a  Judge  of  first  instance 
to  commit  for  contempt:  Jarmain  v.  CJiatterton,  20  C.  D.  493. 

(Jc)  For  form  of  order  for  committal  of  a  newspaper  editor  for  publishing 
an  article  reflecting  on  witnesses,  see  Seton,  454,  No.  4. 

(J)  As  to  notice  to  sheriff  to  return  the  writ,  see  0.  LII.  11,  and  Form  937. 
For  form  of  affidavit  in  support  of  the  application,  see  Chitty's  Forms,  460. 
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you  to  return  the  same  on  or  before  the day  of instant: 

and  that  you,  the  said  Sheriff,  do  pay  the  costs  of  this  application 
and  of  such  attachment. 


1009. 

ice  of 
on  or 
mons  by 


lesB,  or 
)r,  to  be 
liarged 
L  custody, 
re  pro- 
id  from 
st(«t). 
Q.  Pr. 
] 


(D.)  Obtaining  Discharge  fy-oml  Gvsttody  and  Clearing  Contempt. 

Formal  parts :  see  Form  32  or  39 .  ' 

on  the  part  of  C.  D.,  of  (fesidenoe  and  addition),  one  of  the  soli- 
citors of  the  Supreme  Court  [or  as  may  be],  at  present  a  prisoner 
in  Brixton  Prison,  that  the  order  made  in  this  action  and  datejd 

day  of ,  19 — ,  whereby  the  applicant  was  ordered  to  stand 

committed  to  prison  for  an  alleged  contempt  [or,  whereby  a  writ 
of  attachment  was  ordered  to  issue  against  the  applicant]  may  be 
discharged  [and  the  writ  of  attachment  thereunder  set  aside],  and 
the  release  of  the  applicant  forthwith  from  prison  ordered  upon  the 
ground  of  privilege:  the  said  CD.  having  been,  at  the  time  of 
his  arrest  under  the  said  virrit,  on  his  way  to  attend  a  summons  at, 
dc,  as  solicitor  on  behalf  of,  dc.  [or  as. 'may  be~\. 

And  that  A.  B.,  the  person  on  whose  behalf  the  said  writ  was 
issued,, or  the  said  order  of  committal  was  obtained  [and  if  circum- 
stances justify  it,  and  E.  F.,  esquire,  the  said  Sheriff,  andG.  H., 
his  officer],  may  be  ordered  to  pay  to  the  said  C.  D.  his  costs 
occasioned  by  the  execution  of  the  said  attachment,  and  of  this 
application  and  consequent  thereon  or  that  such  further  or  other 
order  may  be  made,  as  the  circumstances  of  the  case  may  require. 


1010. 

oe  of 

ion  or 
mons  for 
liarge 

L 

ody  («). 
n.  Pr. 

] 


Formal  parts :  see  Form  32  or  39 . 
on  the  part  of  the  defendant  CD.,  that  he  may  be  discharged  out 
of  the  custody  of  the  Governor  of  Brixton  Prison  [or  as  may  be\ 
as  to  his  contempt  in  not  {Here  specify  the  act  required  to  be  done 
or  abstained  from'),  pursuant  to  the  judgment  [or,  order]  made  in 
this  action  and  dated day  of ,  19 — . 


(m)  For  this  form,  see  Oswald  on  Contempt,  Chapter  X.  and  p.  280.  As 
to  privilege  from  arrest,  see  Seton,  459,  460. 

(«)  A  motion  to  discharge  a  prisoner  from  custody  has  priority  over  all  other 
motions:  Ashton  v.  Shorrock,  29  W.  E.  117;  Oswald  on  Contempt,  256.  An. 
application  for  discharge  should  not  as  a  rule  be  made  eio  parte:  Me  Evans, 
68  L.  T.  324.  For  forms  of  order  to  discharge  prisoner  in  custody  under  an 
attachment,  see  Seton,  462,  463,  Nos.  1,  2.  A  prisoner  detained  under  the 
Debtors  Act,  1869  (32  &  33  Vic.  c.  62),  s.  i,  can  be  discharged  without  order 
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1011. 

Formal  parts :  see  Form  32.  Notice  of 

ou  the  part  of  (the  defendant)  A.  B.,  now  a  prisoner  in  Brixtoai  discharge 

Prison,  by  virtue  of  an  order  dated  the day  of ,  19—,  ^^^.^^P^^ 

for  the  contempt  therein  mentioned  of  this,  honourable  Court,  that,  Court. 
upon  payment  or  tender  by  him  of  the  costs  of  his  said  contempt,  \^^^'    '"" 
he  may  be  discharged  from  the  custody  of  the  Governor  of  the  said 
prison,  as  to  his  said  contempt. 


(E.)  Application  to  Discharge  Process  of  Contempt.  ,q|„ 

Formal  parts:  see  Yovm  ^2.  Notice  of 

on  behalf  of  (the  defendant)  C.  D.,  a  prisoner  in  the  custody  of  the  charge  order 
■Governor  of  Brixton  Prison  lor  as  may  be],  under  a  writ  of  attach-  ^°^  attaoh- 

1  Till!  !>  in  ment  for  irre- 

ment  issued  pursuant  to  order  dated  the day  01 ,  iy — ,  galarity(o). 

that  the  said  order  may  be  discharged,  and  the  writ  of  attach-  t^an.  Pi-, 
ment  issued  pursuant  thereto  set  aside,  on  the  ground  that  (Here 

state  the  alleged  irregularity  (p) ;  as  thus ;  the  order  dated  the 

day  of ,  19 — ,  for  breach  of  which  the  said  writ  of  attachment 

issued  did  not  bear  the  indorsement  provided  by  the  Rules  of  the 
Supreme  Court,  Order  XLI.,  rule  5);  and  that  the  applicant  may 
be  discharged  out  of  custody  as  to  his  said  contempt.  And  that 
the  plaintiff  \^or  as  may  6e]  |may  be  ordered  to  pay  to  the  applicant 
his  costs  of  and  relating  to  the  said  order,  and  the  said  attachment 
and  consequent  thereon,  and  of  this  application:  such  costs  to  be 
taxed,  or  that  such  further  or  other  order  may  be  made  as  the 
circumstances  of  the  case  may  require. 


(5.)  The  Writ  of  Sequestration  (q) . 

[Dan.  Pr.,  pp.  789—804.] 


if  there  has  been  appended  to  the  writ  a  note  to  the  eifect  that  it  does  not 
authorize  imprisonment  for  a,  longer  period  than  a  year:  see  Form  990;  He 
Edwards,  Sroohe  v.  Edwards,  21  C.  D.  230.  For  forms  of  order  for  discharge 
under  the  Debtors  Act,  1878  (41  &  42  Vic.  u.  S4),  see  Seton,  463,  464,  Nos. 

3 4.     See  also,  as  to  discharge,  Oswald  on  Contempt,  253 — 262;  Edwards  on 

Execution,  254,  255. 

(0)  As  to  discharge,  on  the  ground  of  irregularity,  see  Seton,  466,  467; 
Oswald  on  Contempt,  256  et  seq.  For  form  of  notice  of  motion,  see  Oswald, 
App.  II.,  No.  15.    For  form  of  order,  see  Seton,  464,  No.  5. 

(p)  See  O.  LXX.  3. 

(q)  Writ  of  sequestration :  in  what  eases. — A  writ  of  sequestration  may  issue 
in  the  cases  following,  viz. : — 

A.  Without  further  order. 

(1)  On  a  judgment  for  payment  of  money  into  Ct. :  0.  XLII.  4. 
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1013. 

imuons  for 
ve  to  issue 
[nestration 
enforce 
f  ment  of 
Its  (»•). 
an.  Fr. 
1-] 


(A.)  Leave  to  Issue  the  Writ. 

Formal  parts :  see  Form  39 . 
on  the  part  of  the  plaintiff  [or  as  may  be],  that  he  may  be  at 
liberty  to  sue  out  a  writ  of  sequestration  directed  to  commissioners 
to  be  therein  named,  to  sequester  the  goods,  chattels,  and  personal 
estate,  and  the  rents,  issues,  and  profits  of  the  real  estate  of  the 
defendant  C.  D.  [or  as  may  be]  for  non-payment  of  the  sum  of 

£- ,  the  amount  of  taxed  costs  by  the  judgment  [or,  order]  dated; 

the  ■ day  of ,  19 — ',  directed  to  be  taxed  and  be  paid  by  the: 

said  C.  D.  to  the  applicant. 


1014. 

itioe  of 
ition  or 
mmons  for 
,Te  to  issue 
luestration 
ainst  the 
jperty  of  a 
Tporatlon, 
of  the 
■ectors  or 
icers 
jreof  («). 
Ian.  Pr. 
1-] 


Formal  parts :  see  Form  32  or  39. 
on  the  part  of  the  plaintiff  [w  as  Tnay  be],  that  he  may  be  at 
liberty  to  sue  out  a  writ  of  sequestration  directed  to  commissioners- 
to  be  therein  named,  to  sequester  the  goods,  chattels,  and' personal 
estate,  and  the  rents,  issues,  and  profits  of  the  real  estate  of  the 
defendants  the  M.,  &c.  Company, 

(2)  On  a  judgment  for  the  recovery  of  any  property  other  than  land  or- 

money:  O.  XLII.  6. 

(3)  On  a  judgment  or  order  directing  any  person  to  pay  money  into  Ct., 

or  to  do  any  other  act  in  a  limited  time:  O.  XLIII.  6. 
B.  Bt/  order. 

(1)  Upon  any  judgment  or  order  against  a  corporation  wilfully  disobeyed,. 

sequestration  may  issue  against  (o)  the  corporate  property;  (6)  the 
property  of  the  directors  or  other  officers  thereof:  O.  XLII.  31. 

(2)  To  enforce  payment  of  costs:  0.  XLIII.  7. 

If  a  writ  of  attachment  has  already  been  issued,  an  order  must  be  obtained 
for  the  issue  of  a  writ  of  sequestration. 

As  to  process  of  sequestration,  nature  of  sequestration,  and  property  liable 
to  sequestration,  see  Seton,  442 — 446;  Dan.  Pr.  789  et  seq.;  Chitty's  Arch. 
907 — ^913;  Anderson  on  Execution,  511 — 547;  Edwards  on  Execution,  268 — 293; 
Bncycl.  Laws  of  England,  tit.  Execution — "The  Writ  of  Sequestration.'' 

(r)  See  0.  XLIII.  7.  The  application  should  be  by  summons:  Snow  v. 
Bolton,  17  C.  D.  433.  In  support  of  the  application  the  certificate  of  the  Taxing 
Master  must  be  produced,  together  with  an  affidavit  proving  service  of  the 
judgment  or  order,  default  in  payment  of  the  costs  as  taxed,  and  the  special 
reasons  which  exist  for  resorting  to  a  sequestration  to  enforce  payment.  For 
form  of  affidavit  of  service,  see  Chitty's  Forms,  p.  489.  Where  an  order  has 
been  made  directing  a  party  to  pay  costs  without  limiting  any  time  for  pay- 
ment, and  the  costs  have  been  taxed,  an  immediate  sequestration  to  enforce 
payment  can  be  issued  by  leave,  and  no  previous  four-day  order  is  necessary: 
Me  Lwmley,  (1894)  2  Ch.  271.  The  granting  the  application  is  in  the  discretion 
of  the  Judge.  The  party  applying  need  not  show  that  there  is  property  which 
can  be  seized  under  a  sequestration:  Midbert  v.  Cathcart,  (1896)  A.  C.  470. 

(»)  See  0.  XLII.  31;  and  headnote,  ante,  p.  396.     The  application  may  he- 
made  either  by  motion  or  summons:  Selous  v.  Croydon  Rural  Sanitary  Autho- 
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Or,  of  A.  B.,  C.  D.,  and  E.  F.,  the  directors  of  the  defendants 

the  M.,  &c.  Company, 
for  contempt  of  this  Court  committed  by  the  said  defendants  the 
M.,  &c.  Company,  in  wilfully  disobeying  the  judgment  [or,  order] 

of  this  Court,  dated  the day  of ,  19 — ,  whereby  the  said 

defendant  company  were  ordered  to  {Set  out  the  act  required  to 
be  done);  and  that  the  costs  of  this  application  may  be  paid  by 
the  defendants  the  M.,  &c.  Company. 


(B.)  Issuing  the  Writ.  1015. 

19—.    B.  No.  —  -       J^ffip/ioT 
In  the  High  Court  of  Justice,  tration  («). 

Chancery  Division.  79^ 

Between  A.  B.  .         .         .         .     Plaintiff, 
and 
CD.  and  others  .         .     Defendants. 
Seal  a  writ  of  sequestration  against  CD.  for  not  {Here  describe 

the  default),  at  the  suit  of  A.  B.,  directed  to (m). 

Judgment  [or,  order]  dated day  of ,  19 — ■. 

Dated day  of ,  19 — . 

{Name  and  address  of  solicitor  or  party 
issuing  the  writ.) 


lOlS 

{Heading  as  in  Form  1015.)  Writ  of 

George  the'  Fifth  {dc. :  as  in  Form  923).  tion  (j)"~ 

[Dan.  Tt^ 
rity,  52  L.  T.  209.  As  to  what  constitutes  wilful  disobedience,  see  Fairclough  793.] 
V.  Manchester  Ship  Canal  Co-jW.  N.  (1897)  7;  A.-Gf.  v.  Walthamstaw  Urban 
District  Council,  11  Times  Rep.  533.  O.  XLIII.  6,  does  not  apply  where  a 
merely  prohibitive  order  is  made  against  a  corporation;  nor  does  0.  LII.  4,. 
as  to  service  of  copies  of  affidavits  in  support  of  the  application:  Selotss  v. 
Croydon  Rural  Sanitary  Authority,  53  L.  T.  209.  For  forms  of  order  for 
sequestration  against  a  Local  Board,  for  breach  of  an  injunction,  and  against  a 
railway  company  for  breach  of  an  undertaking,  see  Seton,  441,  442,  Nos.  5,  6. 
(0  See  0.  XLII.  12;  App.  G.,  No.  6. 

(«)  Here  insert  the  names  of  the  commissioners;  see  note  («^),  next  page. 
(is)  See  0.  XLII.  14;  App.  H.,  No.,  13.  The  writ  cannot  be  issued  until  after- 
service  of  the  judgment  or  order,  and  the  expiration  of  the  time  limited  for- 
doing the  act  thereby  directed:  O.  XLIII.  6.  Service  of  the  writ  or  order-musb 
as  a  rule  be  personal,  though  the  Court  may  dispense  with  proof  of  personal 
service  if  it  is  shown  that  the  defaulting  party  is  evading  service:  Hyde  v. 
Hyde,  13  P.  D.  166;  and  see  Se  Tuck,  (1906)  1  Oh.  692.  For  cases  in  whidj 
leave  is  required  to  issue  the  writ,  see  note  (?)  at  p.  447.  The  writ  is  issued 
ont  of  the  Writ,  Appearance,  and  Judgment  Department  of  the  Central  Office, 
or  out  of  the  District  Begistry.  On  issuing  a  fee  of  5s.  is  payable:  by  a  stamp 
impressed  on  the  pr<ecipe :  see  Ord.  as  to  S.  C.  Fees,  Sched.  No.  6;  Ord.  asta 
Stamps,  July,  1884,  Sched.  The  judgment  or  order  must  be  produced;  O.XLII» 
D.— F.  29 
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To (2/),  greeting: 

Whereas  lately  in  the  Chancery  Division  of  our  High  Court  of 
Justice,  in  a  certain  action  there  depending,  wherein  A.  B.  is 
plaintiff,  and  C.  D.  and  others  are  defendants  [or,  in  a  certain 
matter  there  depending,  intituled  "In  the  matter  of  E.  F.;"  or 
as  may  he\  by  a  judgment  [or,  order]  of  our  said  Court  made  in 

the  said  action  [or,  matter],  and  bearing  date  the day  of  ■ , 

19 — ,  it  was  ordered  that  the  said  CD.  should  {Here  recite  the 
judgnient  or  order,  so  far  as  it  directs  the  payment  of  money,  into 
Court  or  other  act  (2)) .  Know  ye,  therefore,  that  we,  in  confidence 
of  your  prudence  and  fidelity,  have  given,  and  by  these  presents  do 
give,  to  you,  or  any  three  or  two  of  you,  full  power  and  authority 
to  enter  upon  (a)  all  the  messuages,  lands,  tenements,  and  real 
estate  whatsoever  of  the  said  C.  D.,  and  to  collect,  receive,  and 
sequester  into  your  hands  not  only  all  the  rents  and  profits  of  his 
said  messuages,  lands,  tenements,  and  real  estate,  but  also  all  his 
goods,  chattels!  and  personal  estate  whatsoever;  and  therefore  we 
command  you,  any  three  or  two  of  you,  that  you  do  at  certain 
proper  and  convenient  days  and  hours,  go  to  and  enter  upon  all  the 
messuages,  lands,  tenements,  and  real  estate  of  the  said  C.  D.,  and 
that  you  do  collect,  take,  and  get  into  your  hands  not  only  the 
rents  and  profits  of  his  said  real  estate,  but  also  all  his  goods, 
chattels,  and  personal  estate,  and  detain  and  keep  the  same  under 
sequestration  in  your  hands  until  the  said  CD.  shall  {Here  state 
the  adt  to  be  done,  as  in  the  judgment  or  order)  clear  his  contempt, 
and  our  said  Court  make  other  order  to  the  contrary. 

Witness  (dc. :  Conclude  as  in  Form  923). 


1017. 

Indorsement 
«{  name  and 
address  of 
solicitor  or 
party  issuing 
writ. 


{Same  as  Form  924  or  927.) 


H ;  also  an  afSdavit  of  service,  and  of  breach  of  the  order.  The  writ  of  seques- 
■  tration  when  issued  has  the  same  effect  as  a  simUar  writ  in  Chancery  formerly 
had,  and  the  proceeds  of  such  sequestration  may  be  dealt  with  in  the  same 
manner  as  the  proceeds  of  such  writs  were  formerly  dealt  with  by  the  Ct.  of 
Chancery:  0.  XLIII.  6. 

(y)  The  writ  of  sequestration  must  be  directed  to  not  less  than  four  persons, 
nominated  by  the  party  issuing  the  writ;  and  care  should  be  taken  that  they 
are  able  to  answer  for  what  shall  come  to  their  hands  in  case  they  should  be 
called  upon  to  account:  Dan.  Pr.  793. 

(z)  See  0.  XLIII.  6. 

(«)  As  to  the  property  liable  to  sequestration,  see  Dan.  Pr.  794—796  ■  Seton 
-444 — 446.  -     J  > 
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1018. 

The  defendant  is  a ,  and  resides  at .  Indorsement 

of  address  of 
defendant. 

(C.)  The  Return  of  the  Writ.  1019. 

To  His  Majesty's  High  Court  of  Justice.  Itetumof 

By  virtue  of  the  within  writ,  we  do  certify  that  we  have  made  a  sequestra- 
diligent  search  and  inquiry  after  the  real   estate,  and  goods,  fe'^^^'p 
chattels,  and  personal  estate,  of  the  within-named  CD.,  but  cannot  794.] 
find  that  he  is  possessed  of  any  real  or  personal  estate  that  we  can 
sequestrate  and  take  into  our  hands,  as  by  the  within  writ  we  are 
commanded.    Witness  our  hands  the day  of ,  19—. 

X   Y  ) 

*  m'  v'  !  Sequestrators. 

1020. 

Formal  parts:  see  Form  30.  Motion  paper 

To  move  on  behalf  of  the  plaintiff  [or  as  may  fee],  for  a  writ  of  ^rit  of  aeqtws- 

sequestrari  facias  de  bonis  ecclesiasticis,  directed  to  the  bishop  [or,  ^«"/<w»«» 

archbishopl  of  ,  against  C.  D.  for  not  {Here  describe  the  ecclesiasticis 

default).    '  S-r 

The  writ  of  sequestration,  and  the  sequestrator's  return,  accom-  directing  an 

act,  other 
paiiy.  than  payment 

of  money  to 
be  done  (e). 

[Dan.  Pr. 

794.] 

1021. 

(Same  as  Form  957.)  Trtecipe  for 

the  writ. 

.  1022. 

Proceed  as  in  Form  958,  doum  to  "greeting";  and  continue  Writ  of 

,        _  seqttesirari 

tflUS .'  .facias  de 

Whereas  by  our  writ  we  lately  gave  unto  {narrtes  of  seques-  *?"»*/?"'''" 

trators),  or  any  three  or  two  of  them,  full  power  and  authority  [Dan.  Pr. 

to  enter  upon,  d;c.,  and  thereby  commanded  them,  any  three  or       '-' 

two  of  them,  that  they  should  {dc. :  Recite  the  writ  of  sequestra- 

(S)  If  the  return  is  filed  (which  is  not  usual),  a  fee  of  2s.  6d.  is  payable: 
by  a  stamp  impressed  or  adhesive:  Ord.  as  to  S.  C.  Tees,  1884,  Sched.  No.  29; 
Ord.  as  to  Stamps,  &c.,  July,  1884,  Sched. 

(e)  This  application  is  necessary  when  tlie  sequestrators  return  that  dft.  is 
a,  beneficed  clerk  and  has  no  lay  property.  The  order  need  not  in  general  be 
drawn  up:  see  0.  LII.  14.  A  memorandum  of  the  order  signed  by  the  registrar 
wiU  be  a  sufficient  authority  for  issue  of  the  writ.  A  fee  of  3«.  is  payable 
on  such  memorandum:  by  a  stamp  impressed  or  adhesive:  Ord.  as  to  S.  C.  Fees, 
1884,  Sched.  No.  67;  Ord.  as  to  Stamps,  July,  1884,  Sched. 

(d)  The  writ  is  issued  out  of  the  Central  Office,  or  District  Registry.  A  fee 
of  58.  is  payable  on  issuing  it  by  a  stamp  impressed  on  the  'prceoipe :  Ord.  as 
to  S.  C.  Fees,  1884,  Sched,  No.  6;  Ord.  as  to  Stamps,  July,  1884,  Sched. 

29(2) 
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(ion).  Whereupon  the  said  (sequestrators'  names)  returned  to 
us  in  the  Chancery  Division  of  our  said  High  Court  of  Justice, 
that  the  said  CD.  was  a  beneficed  clerk;  that  is  to  say,  rector 
of  the  rectory  [or,  vicar  of  the  vicarage]  and  parish  church  of 

,  in  the  county  of ,  and  within  your  diocese  [or,  within 

the  diocese  of  — ■—,  which  is  in  the  province  of  Canterbury,  as 

ordinary  of    that  church,  the  episcopal  see  of  • ■  being   now 

vacant],  and  that  the  said  C.  D.  had  not  any  messuages,  lands, 
tenements,  or  real  estate,  the  rents  and  profits  whereof,  nor  any 
goods,  chattels,  or  personal  estate  which,  they  could  detain  and 
sequester  as  commanded  by  our  said  writ  (as  in  return).  There- 
fore- we  command  you,  that  you  enter  into  the  said  rectory  [or, 

vicarage]  and  parish  church  of ,  and  take  and  sequester  the 

same  into  your  possession,  and  also  all  the  rents,  tithes,  oblations, 
obventions,  fruits,  issues,  and  profits  thereof,  and  other  ecclesias- 
tical goods  in  your  diocese  [or,  in  the  diocese  of aforesaid],  of 

and  belonging  to  the  said  rectory  [or,  vicarage]  and  parish  church 

of ,  and  to  the  said  C.  D.  as  rector  [or,  vicar]  thereof,  until 

the  said  C.  D.  shall  {B.e<re  state  the  act  to  he  done,  as  in  the 
judgment  or  order)  clear  his  contempt,  and  our  said  Court  make 
other  order  to  the  contrary. 

Witness  (dc:  Conclude  as  in  Form  923). 


1023. 

Indorsements 
on  the  writ. 


(Same  as  Forms  924  or  925,  and  956.) 


1024. 

General 
notice  by 
SPquestratoTs, 
[Dan.  Pr. 
796.] 


(D.)  Execution  of  the  Writ(e). 
(Heading  as  in  Form  1015.) 

To  E.  F.,  of,  dc,  and  to  whom  else  it  may  concern. 

Whereas  the  above-named  CD.  formerly  carried  on  business  at, 
^c,  and  resided  at,  dc,  and  now  has  ofiices  at,  de. 

Now  we,  the  undersigned  (being  the  sequestrators  named  in  the 
writ  of  sequestration  hereinafter  set  forth),  hereby  give  you,  and 
each  and  every  of  you,  notice  that  a  writ  of  sequestration  has  been 
issued  out  of  His  Majesty's  High  Court  of  Justice  in  the  words 
and  figures  following,  that  is  to  say:  (Here  set  out  a  verbatim 
copy  of  the  urrit);  and  which  said  writ  is  indorsed  as  foUows: 
(Here  set  out  a  copy  of  the  indorsement) . 

And  further  take  notice  that  we  require  from  you,  and  each  and 
every  of  you,  an  account  of  the  messuages,  lands,  tenements,  and 

(e)  As  to  proceedings  under  sequestration,  and  the  powers  and  duties  of 
sequestrators,  see  Dan.  Pr.  794 — 804;  Seton,  448.  449. 
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real  estate  whatsoever  of  the  said  C.  D.  in  your  possession,  tenure, 
and  occupation;  and  also  an  account  of  all  his  goods,  chattels,  and 
personal  estate  whatsoever,  in  your  possession,  custody,  or  power; 
and  also  an  account  of  all  other  the  real  and  leasehold  and  other 
personal  estate  whatsoever  of  the  said  CD.;  and  that  you,  and 
every  of  you,  desist  from  aiding  and  abetting  the  said  C.  D.  in 
disposing  of  the  same,  or  any  part  thereof  respectively. 

And  take  notice  that  we  the  undersigned  require  you,  and  each 
and  every  of  you,  to  pay  to  us  all  rents,  issues,  profits  and  annual 
proceeds,  interest,  dividends  and  annuities,  debts  and  all  other  sum 
or  sums  of  money  whatsoever  now  due  and  payable  from  you 
respectively  to  the  said  C.  D.,  or  which  may  hereafter  grow  or 
accrue  due  or  become  owing  and  payable  from  you  respectively  to 
the  said  CD. 

Dated day  of ,  19—. 

X.  lY. 
T.  Z. 

Note.— All  communications  to  be  addressed  to  Messrs.  L.  &  M., 
solicitors,  of,  dc. 


1025. 

(Heading  as  in  Form  1015.)  Notice  to 

We,  X.  Y.  and  T.  Z.,  the  sequestrators  acting  under  the  seques-  *t"o^*t° 
tration  issued  in  this  action  on  the day  of ,  19 — ,  against  sequestra- 

tors  {  f'\ 

the  property  of  the  defendant  CD.,  hereby  give  you  notice  and  [Oanf  Pr. 
require  you  to  attorn  and  become  tenant  to  us  for  (Describe  the  ^^^-l 
property;  as  thus:  all  that  farm  called  the  Bourne,  situate  at 

,  in  the  county  of ),  and  for  such  other  part  or  parts  pf 

the  real  estate  of  the  said  C  D.  as  is  or  are  in  your  occupation; 
and  to  jDay  to  us  your  rent  in  arrear  and  growing  rent  for  the  said 
premises. 

Dated  this day  of ,  19 — . 


X.  Y. 
T.  Z. 


To  G.  H.,  of  (residence  and  description). 


1026. 

(Heading  as  in  Form  1015.)  Attornment 

I,  G.H.,  of  (residence  and  description),  attorn  and  become  tenant  [i)an°Pr. 
to  X.  Y.  and  T.  Z.,  the  sequestrators  acting  under  the  sequestration  796.] 
issued  in  this  action  on  the day  of ;  19 — ,  against  the  pro- 
perty of  the  defendant  C  D.,  for  all  that  (Describe  the  property; 

(/)  As  to  service  of  notice  on  tenants,  and  mode  of  service,  see  Dan.  Pr.  797. 
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see  description  in  last  form),  with  the  appurtenances,  as  the  same 
are  now  in  my  occupation:  to  hold  the  same  at  and  under  the  same 
rent,  and  subject  to  the  same  covenants  and  conditions,  as  I  now 
hold  the  same.  And  I  have  this  day  paid  to  the  said  X.  Y.  and 
T.  Z.  the  sum  of  (one  shilling)  for  and  on  account  and  in  part 

payment  of  the  said  rent.    Dated  this •  day  of ,  19 — . 

Witness:  G.  H. 

L.  M.,  of  (residence  and  description). 


1027. 

Summons  for 
tenant  to 
attorn  (g). 
[Dan.  Pr. 
797.] 


Formal  parts:  see  Form  39. 
on  the  part  of  the  plaintiff  [or  as  may  6e],  that  G.  H.,  of  (residence 
and  description),  may  be  ordered,  within  (eight)  days  after  service 
to  attorn  and  become  tenant  for  the  {Describe  the  property :  see 
Form  1025),  and  to  pay  his  rent  in  arrear  and  growing  rent  for 
the  same  to  X.  Y.  and  T.  Z.,  the  sequestrators  acting  under  the 

sequestration  issued  in  this  action  on  the day  of ,  19 — , 

against  the  defendant  CD. 


1028. 

Affidavit  in 
support. 
[Dan.  Pr. 

797.] 


Formal  parts :  see  Form  8 . 

1.  (Prove  service  of  the  notice  to  attorn:  see  Form  33.) 

2.  //  the  service  was  personal,  prove  production  of  the  seques- 
tration ;  as  thus :  At  the  time  of  the  service  aforesaid  of  the  said 
notice,  I  showed  to  the  said  (tenant's  name)  the  writ  of  sequestra- 
tion in  the  said  notice  mentioned  or  referred  to,  and  which  said 
writ  appeared  to  me  to  have  been  regularly  issued  out  of,  and  to 
be  under  the  seal  of,  the  Central  Office  of  the  Supreme  Court  of 
Judicature. 

Or,  if  the  service  was  not  personal,  prove  service  of  the  seques- 
tration ;  as  thus :  At  the  time  of  the  service  aforesaid  of  the 
said  notice,  I  handed  a  copy  of  the  writ  of  sequesitratian 
therein  mentioned  or  referred  to,  and  which  appeared  to  me 
to  have  been  regularly  issued  out  of,  and  to-  be  under  the  seal 
of,  the  Central  Office  of  the  Supreme  Court  of  Judicature,  and 
left  it  with  (State  whom);  and  I  at  the  same  time  showed 
to  the  said  (State  whom)  the  said  writ  so  under  seal  as  afore- 
said, and  requested  him  to  hand  the  said  copy  to  the  said 
(tenant's  name). 

3.  (Prove  service  of  the  notice  of  motion  or  summons  to  attorn  ,' 
see  Form  33  or  41.) 


iff)  For  form  of  order,  see  Seton,  446,  No.  3. 
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1029. 

Foi-mal  parts:  see  Form  39.  Summons  for 

on  the  hearing  of  an  application  on  the  part  of  X.  Y.  and  T.  Z.,  the  cCTtain"  °* 

sequestrators  acting  under  the  writ  of  sequestration  issued  in  this  personal  pro- 
1  -in  •  11  T/~.-r-.  perty  sequee— 

action  on  the ,  19 — ,  against  the  above-named  CD.,  and  on  tered(/i). 

the  part  of  the  above-named  A.  B.  (person  at  whose  instance  the  ^q^'  ^^~ 

sequestration  loas  issued): 

1.  That  the  sequestrators  acting  under  the  said  writ  of  seques- 
tration, or  any  three  or  two  of  them,  may  he  at  liberty  to  sell,  or 
cause  to  be  sold  (either  by  public  auction  or  private  contract),  the 
goods,  chattels,  and  effects  of  the  said  C.  D.,  to  wit,  divers 
packages,  numbered,  dc,  or  other  his  goods,  chattels,  and  effects, 
now  stored  at  Messrs.  T.  &  Co.'s,  at  their  repository  at,  dc. ;  and 
also  divers  other  his  goods,  chattels,  and  effects,  now  at  his  office 
situate  at,  dc. ;  and  at  the  residence  of  E.  H.,  situate  at,  dc. ;  and 
other  goods,  chattels,  and  effects,  and  personal  estate  and  property 
of  the  said  C .  D .  of  a  like  nature  now  under  the  control  of  the  said 
sequestrators. 

2.  That  the  said  sequestrators  may  be  at  liberty  to  pay  the 
money  arising  from  such  sales  tothe  said  A.  B. 

3 .  And  that  the  said  sequestrators,  or  any  three  or  two  of  them, 
may  be  at  liberty  to  remove  all  deeds,  books,  and  papers  or  other 
unsaleable  effects  and  property  of  the  said  C.  D.,  or  in  his  custody' 
or  control,  or  held  on  his  behalf,  as  a  solicitor  for  other  persons,^ 
from  the  offices  of  the  said  C.  D.,  situate  at,  dc,  or  elsewhere 
soever  the  same  may  have  been  deposited  by  or  on  behalf  of  the 
said  C.  D.,  to  a  convenient  place  under  the  control  of  the  said 
sequestrators. 

1030. 

Formal  parts:  see  Form  39.  Summons  for 

that  X.  Y.,  dc,  the    sequestrators    acting    under    the  writ    of  t^j^eount^". 

sequestration  issued  in  this  action  on  the day  of  — -,  19 — ,  [Dan.  Pr. 

against  the  defendant  C.  D.,  may  be  ordered  to  leave  their  accounts 

in  the  Chambers  of  Mr.  Justice  ,  in  the  Royal  Courts  of 

Justice,  Strand,  London,  on  or  before  the day  of ,  19 — , 

or  within  (eight)  days  after  service,  and  at  such  other  times  as  the 
said  Judge  shall  appoint;  and  to  pay  the  balances  appearing  due 
on  their  accounts,  or  such  part  thereof  as  the  Master  shall  certify 
as  proper  to  be  paid  by  them,  into  Court  to  the  credit  of  thisi 

(A)  Where  the  person  against  whom  the  sequestration  is  issued  cannot  be 
served,  the  application  may  be  ex  parte.  For  form  of  order  on  ex  paHe  appli- 
cation, see  Re  Rush,  M.  R.,  10  Feb.  1870,  Reg.  Lib.  B.  337;  18  W.  R.  417. 
For  forms  of  order  on  notice,  see  Seton,  446,  447,  Nos.  1,  2. 

(*)  For  form  of  order,  see  Seton,  447,  No.  2. 
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action,  within  ten  days  after  the  filing  of  the  Master's  certificate 
of  the  result  of  such  accounts,  or  at  such  other  periods  as  the  Judge 
shall  direct. 


1031. 

Sammnn  <  for 
an  exami- 
nation pro 
inlerettesuolk). 
CDan.  Pr. 
«01.] 


(E.)  Examination  pro  inter  esse  mo. 

Formal  parts:  see  Form  39. 
on  the  part  of  G.  H.,  of  (residence  and  description),  that  an  in- 
quiry may  be  made  whether  the  said  Gr.  H.  has  any  and  what 
interest  in  the  real  and  personal  estate  [or  as  may  6e]  sequestered 
by  X.  Y.  and  T.  Z.,  the  sequestrators  acting  under  the  writ  of 

sequestration  issued  in  this  action  on  the day  of ,  19 — , 

against  the  defendant  C  D.,  or  in  any  and  what  part  thereof. 


1032. 

Summons  for 
dissolution  of 
sequestration, 
«nd  discharge 
of  sequestra- 
•tors  (l). 
f  Dan.  Pr. 
J804.] 


(F.)  Dissolving  the  Sequestration. 

Formal  parts:  see  Form  39. 
on  the  part  of  the  defendant  CD.: 

1-  That  the  writ  of  sequestration  issued  against  the  defendant 
C.  D.,  on  the  ■ day  of ,  19 — ,  for  not  obeying  the  judg- 
ment \or,  order],  dated  ^ day  of ,  19 — ,  may  stand  dissolved. 

2.  That  the  costs  of  the  plaintiff,  and  the  costs,  charges,  and. 
expenses  of  the  sequestrators  acting  under  the  said  writ,  of  and 
incidental  to  the  said  sequestration:  including  therein  all  usual 
and  proper  allowances  to  the  said  sequestrators  in  respect  of  their 
office:  and  their  costs  of  this  application,  and  of  and  incidental 
thereto,  may  be  taxed  by  the  taxing  master  as  between  solicitor 
and  client,  in  case  the  parties  differ,  and  be  respectively  (paid 
and)  retained  by  the  said  sequestrators  in  manner  hereinafter 
xaentioned. 

3.  That  X.  Y.,  T.  Z.,  djc,  the  sequestrators  acting  under  the 
said  writ,  may  be  ordered  to  withdraw  from  possession  of  the  real 
estate  of  the  defendant  CD.,  situate  at,  dc:  being  the  property 
taken  possession  of  by  the  said  sequestrators  under  the  said  seques- 
tration; and  from  the  receipt  of  the  rents  and  profits  thereof,. 
Tvithin  ten  days  after  service  of  the  order  to  be  made  on  this 
application. 

4.  That  the  said  sequestrators  may  be  ordered  within  the  time 
aforesaid  to  give  notice  to  the  tenants  of  such  withdrawal;  and  be 


(4)  For  forms  of  order,  see  Seton,  449,  450,  Nos.  1,  2.     As  to  examination 
pro  interease  siio  generally,  see  Ibid.  451;  Dan.  Pr.  801. 
(0  For  form  of  order,  see  Seton,  452. 
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-allxjwed  their  costs  thereof,  as  between  solicitor  and  client,  in  their 
•costs  hereinbefore  directed  to  be  taxed  and  retained. 

5.  That  the  said  sequestrators  may  be  directed  to  pay  the 
plaintiff's  said  costs,  and  be  at  liberty  to  retain  such  costs,  and 
their  own  costs,  and  costs,  charges  and  expenses:  when  respectively 
taxed  or  agreed  as  aforesaid:  out  of  moneys  in  their  hands;  and 
be  allowed  the  same  in  their  accounts,  as  payments  properly  made 
by  them  out  of  such  moneys. 

6.  That  the  said  sequestrators  may  be  ordered  to  pay  what  shall 
be  found  due  from  them  on  the  balance  of  their  accounts  to  the 
'defendant  iC .  D .,  or  as  he  may  direct,  within  ten  days  from  the  date 
•of  filing  of  the  Master's  certificate,  or  within  such  other  period  as 
the  Judge  shall  direat.  And  that  thereupon  the  said  sequestrators 
anay  be  released  and  discharged  from  all  liability  in  respect  of  their 
:said  office. 


(6.)  Enforcing  Judgn^nts  by  Sale  of  the  Debtor's  Interest 

in  Land. 

{Dan.  Pr.,  pp.  804—812.] 

(A.)  Registration  of  Writ  or  Order. 

By  the  Land  Charges  Registration  and  Searches  Act,  1888  (51'  &  52  Vic.  o.  51), 
.-s.  5  (1),  a  register  of  writs  and  orders  affecting  land  was  established  at  the 
Office  of  Land  Registry,  in  which  is  to  be  registered  any  writ  or  order  affecting 
land  issued  or  made  by  any  Ct.  for  the  purpose  of  enforcing  a  judgment,  statute, 
or  recognizance,  and  any  order  appointing  a  receiver  or  sequestrator  of  land.- 
Jlvery  entry  is  to  be  made  in  the  name  of  the  person  whose  land  is  affected 
by  the  writ  or- order  registered:  Ibid.  (2).    The  registration  will  cease  to  have 
•effect  at  the  expiration  of  five  years  from  the  date  of  registration,  but  may  be 
renewed  from  time  to  time,  and,  if  renewed,  will  have  effect  for  five  -years  from 
the  date  of  renewal:  Ibid.  (3).     Every  such  writ  or  order,  and  every  delivery 
in  execution  or  other  proceeding  taken  in  pursuance  of  any  such  writ  or  order, 
will  be  void  as  against  a  purchaser  for  value  unless  the  writ  or  order  is  for 
the  time  being  registered  in  pursuance  of  the  Act:  Ibid.  s.  6.    An  alphabetical 
Index  is  kept  at  the  Office  of  Land  Registry  of  aU  entries  made  in  the  register : 
Ibid.  a.  16.    Any  person  may  search  the  register  on  paying  the  prescribed  fee: 
Ibid.  B.  16.     By  the  Land  Charges  Act,  1900  (63  &  64  Vic.  c.  26),  s.  l,th« 
business  of  Registrar  of  Judgments  theretofore  conducted  at  the  Central  Office 
was  transferred  to  the  Office  of  Land  Registry.    No  judgment  or  recognizance 
is  to  operate  as  a  charge  on  any  land,  unless  or  until  a  writ  or  order  for  the 
purpose  of  enforcing  it  is  registered  untder  s.  5  of  the  Land  Charges  Registration 
and  Seardies  Aci,  1888:  Ibid.  s.  2  (1).     Except  under  an  order  of  the  High 
'Ct.,  no  entry  is  to  be  made  in  any  register  kept  under  ss.  19,  21  of  the  Judg- 
ments Act,  1838  (1  &  2  Vic.  c.  110),  s.  8  of  the  Judgments  Act,  1839  (2  &  3 
Vic.  c.  11),  the  Law  of  Property  Amendment  Act,  1860  (23  &  24  Vic.  o.  38), 
the  Judgments  Act,  1864  (27  &  28  Vic.  c.  112),  or  the  Crown  Suits  Act,  1865 
(28  &  29  Vic.  c.  104):  Ibid.  s.  2  (3).    Sect.  6  of  the  Land  Charges  Registra- 
tion  and   Searches   Act,   1888   (vide  supra),   applies  to  every  writ  or  order 
affecting  land  issued  or  made  by  any  Ot.  for  the  purpose  of  enforcing  a  judg- 
ment, whether  obtained  on  behalf  of  the  Crown  or  otherwise,  and  whether 
■obtained  before  or  after  the  commencement  of  the  Act,  and  to  every  delivery  in 
execution  or  other  proceeding  taken  in  pursuance  of  any  such  writ  or  order, 
■or  in  obedience  thereto:  Ibid.  s.  3.     By  order  of  the  Lord  Chancellor,  dated 
3rd  August,  1900,  b.  1  of  the  Act  came  into  operation  on  the  1st  September, 


458 


JUDGMENTS  AND  ORDERS.  [Ch.  XVI- 

1900:  the  other  proviaions  of  the  Act  came  into  operation  on  the  1st  July,  1901,. 
The  effect  of  the  two  Acts  read  together  is  to  render  unnecessary  any  registra- 
tion of  a  judgment  for  the  purpose  of  affecting  land;  in  lieu  of  wiiioh  a  writ 
or  order  for  the  purpose  of  enforcing  it  must  be  registered.     ■ 


1033. 

Application 
to  register 
a  -writ  or 
order  (m), 
[Dan.  Pr. 
759,  808.] 


Filed  for  Registration 

A  writ  of  Elegit  [pr  as  may  be,. 

stating  the  nature  of  the  wrif 

day  of ,  19—. 

or   orderl   of   the   Chancery 

Division. 

By 

Dated  the •  day  of , 

19—. 

Thomas  Styles,  of  {place  of 

Title  of  the  action  or  matter 

and  reference  No. 

business). 

A.  B.                  .     Plaintiff, 

Solicitor. 

CD.         .         .     Defendant. 

NAMES   OP   THE   PERSOn(s)    WHOSE    ESTATE(s)    IS    (.\Ee)    TO   BE 

AFFECTED. 


Cm)  See  51  &  52  Vic.  c.  51,  ss.  5,  6;   63  &  64  Vic.  c.  26,  s.  2  (1);  and. 
headuote,  supra.    The  register  of  writs  and  orders  must  contain — ■ 

(a)  The  name,  address,  and  description  of  the  person  whose  land  is  affected. 

(b)  The  date  and  nature  of  the  writ  or  order,  and  the  Ct.,  and  the  aotion. 

or  matter,  by  and  in  which  the  order  was  issued  or  made. 

(o)  The  date  of  regiati'ation,  and  of  any  renewal  of  registration. 

(d)  The  name  and  address  of  the  applicant  or  of  the  solicitor  (if  any)' 
making  the  application:  Land  Registry  Rules,  1889,  1  (1).  Forms 
of  application  can  be  obtained  at  the  Inland  Revenue  (Stamp  and 
Form  Department)  Land  Registry,  Lincoln's  Inn  Fields.  Every 
application  for  registration,  unless  made  by  a  solicitor,  must  be  sup- 
ported by  the  statutory  declaration  of  the  applicant  as  to  the  truth 
of  the  particulars  set  forth  in  it:  Land  Charges  Rules,  1889,  2.  On 
registration  a  fee  of  2s.  6d.  is  payable  for  each  name,  and  Is.  for- 
re-registration:  Rule  as  to  Fees,  8th  August,  1900,  q,  v.  as  to  fur- 
ther fees  payable  in  the  Registry.  See  Baton  and  Purcell  on  the- 
Land  Charges  Acts. 


8,  4.] 
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Filed  for  Ee-entry  the day 

of ,  19—. 

By  Thomas  Styles,  of  {place 
of  business). 

Solicitor. 


1034. 

A  Ee-entry  of  a  writ  of  Elegit  Re-register 
[or  as  may  fee]  of  the  Chancery  order  («). 
Division.  [!>»"■  P"-- 

Dated  the day  of , 

19—. 

Entered  before on  the 

day  of ;  18 — . 

Title  of  the  action  or  matter 
and  reference  No. 


A.  B. 
C.  D. 


.     Plaintiff, 


V. 


Defendant. 


NAME    (on   names)   OF    THE   PERSON  (s)    WHOSE   ESTATE  (s)    IS    (aRe) 
INTENDED  TO  BE  AFFECTED. 


Siimame. 


Christian  Name  or 
Names. 


Usual  or  last  known 
Place  of  Abode. 


Title,  Trade,  or 
Profession. 


Land  Eegistry,  Land  Charges  Department. 

Satisfaction  is  acknowledged  between plaintiff  (grantor), 

and  defendant  (grantee),  as  to  a  dated  the  day 

of  ,  19 —  (for  payment  of  the  annual  sum(s)  of  £ — — );  a 


memorandum  of  which  said 


was  left  in    the   Eegistry  of 


Judgments  [or,  in  the  Land  Eegistry,  as  the  case  may  6e]  on  the 

day  of ,  19 — ,  to  affect  the  estate  of . 

And do  hereby  expressly  nominate  and  appoint ,  soli- 
citor, to  witness  and  attest  the  execution  of  this  acknowledgment 
of  satisfaction; 

(«)  See  Land  Charges  Registration  and  Searches  Act,  1888  (51  &  52  Vio. 
o.  51),  B.  6  (3).  A  fee  of  Is.  per  name  is  payable:  Rule  as  to  Fees,  August, 
1900. 

(o)  This  form  (prescribed  by  23  &  24  Vic.  o.  115,  s.  2)  is  in  use  in  the 
OfSce  of  Land  Registry  in  the  case  of  entries  in  the  registers  of  Us  pendens 
and  annuities.  In  the  case  of  registers  closed  by  s.  2  (3)  of  the  Land  Charges 
Act,  1900,  an  order  of  the  Court  or  a  Judge  vacating  the  registration  must  be 
obtained:  Settled  Land  Act,  1890,  s.  19.  A  fee  of  2s.  Qd.  on  each  name  is 
payable. 


1035. 

Acknowledg-. 
ment  of  satis- 
faction of  a 
lis  pendens  or 
annuity  (o). 
[Dan.Pr. 
760.] 
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Signed  by  the  said in  the 

presence  of  me,  the  undersigned 

,  of  ,  in    the  of 

,  one  of  the  solicitors  of  the 


on 

ex- 


Supreme  Court  of  Judicature, 
and  I.  hereby  declare  myself  to 
be    the    solicitor   for    and 

behalf   of   the   said  , 

pressly   named  by  h 

attending  at  h request  to 

inform  h of  the  nature  and 

effect  of  this  Acknowledgment 
of  Satisfaction  (which  I  accord- 
ingly did  befoje  the  same  was 

signed  by  h ).    And  I  also 

declare  that  I  subscribe  my 
name  as  a  witness  hereto  as  such 
solicitor. 


the      above-named       plaintiff 

{grantor),  the day  of , 

19—. 


Filed  on  the 


day  of  ■ 


19—. 


By 


Solicitor. 


1036. 

Sammons  for 
entry  of 
satisfaction 

of 

writ  of 
execution  (^). 


Formal  parts:  see  Form  39. 
on  the  part  of  the  defendant  C.  D.  [or  as  may  &c],  that  the  writ  of 

elegit  issued  in  this  action  on  the day  of ,  19 — ,  upon  the 

judgment  [or,  order]  made  in  this  action,  and  dated  the day 

of ,  19 — :  a  memorandum  of  which  writ  was,  on  the day 

of ,  19 — ,  registered  in  the  Register  of  Writs  and  Orders  kept 

in  the  Land  Registry,  to  affect  the  estate  of  the  said  defendant, 
who  was  therein  described  as  {Insert  name,  address,  dc,  as  in 
memorandum)  may  be  vacated  [or,  satisfied].  And  that  the  plain- 
tiff [or  as  map  he;  nammg  the  party  by  whom  the  vjrit  was 
registered]  may  be  ordered  to  pay  the  costs  of  this  application. 


(p)  If  the  execution  creditor  will  not  when  requested  cause  satisfaction  to 
be  entered,  the  registration  of  a  writ  or  order  affecting  land  may  be  vacated 
pursuant  to  an  order  of  the  High  Ct.  or  any  Jndge  thereof.  The  application 
should  be  supported  by  evidence  that  the  judgment  in  respect  whereof  execu- 
tion has  been  issued  and  registered  is  satisfied. 


4.] 
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1037. 

(B.)  Application  for  Sale  of  Judgment  Debtor's  Interest  in  Land  Originating 
delivered  under  a  Writ  of  Elegit.  3^27' &  28 

19—.    B.  No.  — -       7'"-  %•  112' 

for  sale  of 
In  the  High  Court  of  Justice,  lands  ex- 

r,i  -p..    .  .  tended  under 

Chancery  Division.  an  elegit  («). 

{Name  of  Judge.)  [l'a°-  ^''■ 

In  the  matter  of  C .  D . ,  of  (address  and  description) . 
And  in  the  matter  of  the  Judgments  Act,  1864. 

Let  C.  D.  (r),  of ,  within  eight  days  after  service  of  this 

summons  on  him,  inclusive  of  the  day  of  such  service,  cause  an 
appearance  to  be  entered  for  him  to  this  summons,  which  is  issued 

upon  the  application ^f  A.  B.  (s),  of ,  a  judigment  creditor  of 

the  said  CD.,  for  an  order  that  the  interest  of  the  said  C.  D.  in 

the  dwelling-house  and  premises  situate  and  being  No.  ,  in 

Street,  in  the  parish  of ,  in  the  county  of ,  and  which 

said  dwelling-house  and  premises  have  been  delivered  in  execution 
to  the  applicant,  may  be  sold,  and  that  the  money  arising  from 

such  sale  may  be  applied  in  payment  of  the  sum  of  £ ,  due  to 

the  applicant  under  a  judgment  of  the Division  of  this  Court, 

dated  the day  of ,  19 — ,  made  in  an  action  wherein  the 

applicant  was  plaintiff  and  the  said  CD.  was  defendant,  together 
with  £ for  costs  of  execution,  and  £ •  the  costs  of  the  in- 
quisition, together  with  interest  thereon,  and  together  also  with 
the  costs  of  and  consequent  on  this  application  to  be  taxed  by  the 
Taxing  Master;  or,  if  there  are  any  other  charges  on  the  said 
dwelling-house  and  premises,  that  the  proceeds  of  the  said  sale 
may  be  applied  in  payment  of  what  is  due  to  the  parties  entitled 
thereto  according  to  their  respective  priorities. 

(?)  See  Dan.  Pr.  804,  812;  Seton,  1993—2005;  Judgments  Act,  1864  (27  & 
28  Vic.  o.  112),  ss.  4,  5,  6,  as  amended  by  63  &  64  Vic.  o.  26.  For  forms  of 
order,  see  Seton,  1993 — 1999,  Nos.  1 — 9.  0.  LV.  9  (ft)  provides  that  an  appli- 
cation by  a  judgment  creditor  for  an  order  under  27  &  28  Vio.  c.  112,  for 
the  sale  of  his  debtor's  interest  in  any  land  delivered  in  execution  shall  be  made 
by  originating  summons,  which  shall  be  served  upon  the  debtor.  If  a  petitioa 
is  presented,  only  the  costs  which  would  have  been  incurred  on  a  summons  will 
be  allowed :  Se  Martin  and  Varlow,  43  W.  B(.  247 ;  -Be  Harrison  and  Bottomley, 
(1899)  1  Ch,  465.  The  appointment  of  a  receiver  is  delivery  in  execution  within, 
the  meaning  of  the  section:  Anglo-Italian  Banh  v.  Daviea,  9  O.  D.  275.  Such 
mode  of  delivery  in  execution  may  be  resorted  to  where  the  interest  of  the 
debtor  is  not  extendible  under  an  elegit:  see  Hatton  v.  Haywood,  9  Ch.  229; 
Ex  -p.  Evans,  13  0.  D.  252;  Smith  v.  Coioell,  6  Q.  B.  D.  75;  Salt  v.  Cooper, 
16  C.  D.  644.  The  appointment  of  a  receiver  may  be  obtained  by  interlocutory 
application  in  the  original  action:  Smith  v.  Cowell,  6  Q.  B.  D.  75;  Salt  v.. 
Cooper,  16  0.  D.  544.    See,  also,  Chap.  XXVIII.  on  Receivers,  p.  902. 

(r)  Here  insert  the  name,  address,  and  description  of  the  judgment  debtor^ 
(«)  Here  insert  the  nnme,  address,  and  description  of  the  judgment  creditor.. 
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And  thai  for  effectuating  the  purposes  aforesaid,  all  proper  and 
necessary  accounts  may  be  taken,  directions  given,  and  inquiries 
made. 

Or,  that  such  further  or  other  order  may  be  made  as  to  the  Court 
may  seem  meet. 

Dated  the of ,  19—. 

This  summons  was  taken  out  by ,  of •,  solicitors  for  the 

applicant. 

To  the  said  CD. 

The  respondent  may  appear  hereto  by  entering  appearance 
either  personally  or  by  solicitor  at  the  Central  Office,  Eoyal  Courts 
of  Justice,  London. 

Note. — If  the  respondent  does  not  enter  appearance  'within  the 
time  and  at  the  place  above  mentioned,  such  order  will  be  made 
and  proceedings  taken  as  the  Judge  may  think  just  and  expedient. 


1038. 

Affidavit  in  Formal  parts:  as  in  Form  8. 

^  1.  By  a  judgment  [or,  order]  of  this  Court,  made  in  an  action 

there  depending,  wherein  I  was  plaintiff,  and  C.  D.,  of ,  was 

defendant,  and  bearing  date  the. day  of ,  19 — ,  I  recovered 

against  the  said  CD.  the  sum  of  £ ,  together  with  certain 

costs,  as  in  the  said  judgment  [or,  order]  mentioned,  and  which 
costs  were  afterwards  taxed  and  allowed  by  one  of  the  Taxing 

Masters  of  this  Court,  at  the  sum  of  £ ,  as  appears  by  the 

certificate  of  the  said  Taxing  Master,  dated  the day  of , 

19—. 

2.  On  the day  of ,  19 — ,  I  caused  a  writ  of  elegit  to 

be  sued  out  of  this  Honourable  Court,  directed  to  the  sheriff  of 

,  commanding  him  that  without  delay  he  should  cause  to  be 

delivered  to  me,  by  a  reasonable  price  and  extent,  all  such  lands 
and  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including 
lands  -and  hereditaments  of  copyhold  or  customary  tenure,  in  his 
bailiwick,  as  the  said  C  D.,  or  any  person,  in  trust  for  him,  was 

seised  or  possessed  of  on  the day  of ,  19— (f),  or  at  any 

time  afterwards,  or  over  which  the  said  C.  D.  on  the  said day 

of ,  19 —  (t),  or  at  any  time  afterwards,  had  any  disposing 

power,  which  he  might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit:  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively,  according; 

(*)  Date  of  the  judgment  or  order. 


«.  4.]  ENFOHCING  BY  SALE  OF  LAND. 

rto  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until 

■-the  said  two  several  sums  of  £ (m)  and  £ {x),  together 

with  interest  after  the  rate  of  £4  per  centum  per  annum  on  the 

.said  sums  from  the day  of ,  19 —  {y),  should  have  been 

levied. 

3.  The  said  writ  of  elegit  was  duly  delivered  to  the  said  sheriff 

«of  ,  and  by  virtue  thereof  the  said  sheriff  duly  caused  an 

inquisition  to  be  held  at  {State  inhere,  as  in  the  return),  on  the 

day  of ,  19 — ,  before  the  said  sheriff,  when  a  jury  of  the 

said  county  being  duly  sworn  and  charged  to  inquire  of  the  several 

matters  in  the  said  writ  mentioned,  found  on  the day  of , 

19 —  (z),  that  the  said  CD.  was  on  the day  of ,  19 —  (a), 

:seised  in  his  demesne  as  of  fee  of  a  dwelling-house  and  premises 

.-situate  and  being  No.  — ,  in Street,  in  the  parish  of ,  in 

the  said  county  of ,  which  said  dwelling-house  and  premises 

Tv'ere  of  the  value  of  £ [or  as  may  be,'  as  in  return]. 

4.  On  the day  of ,  19 — ,  the  said  sheriff  delivered  to 

me  possession  of  the  said  dwelling-house  and  premises:  to  hold  to 
me  and  my  assigns  according  to  the  nature  and  tenure  thereof, 
until  the  moneys  in  the  said  writ  mentioned,  with  interest  as 
•therein  mentioned,  should  have  been  levied. 

5.  On  the day  of ,  19 — ,  the  said  sheriff  duly  returned 

the  said  writ,  ^.nd  the  said  writ  and  the  return  have  been  duly 
filed  as  of  record  in  this  Honourable  Court. 

6.  The  said  writ  of  elegit  was  on  the day  of ,  19 — , 

•duly  registered  in  the  Land  Charges  Department  of  the  Office  of 
Land  Registry,  and  such  registry  continues  and  is  now  in  force. 

7.  The    said    two   several    sums   of  £ (6)  and  £ (c), 

together  with  interest  at  the  rate  of  £4  per  centum  per  annum 

thereon  from  the day  of ,  19 —  {d),  still  remain  due  and 

■owing  to  me  upon  and  by  virtue  of  the  said  judgment  [or,  order]. 

8.  {Show  means  of  knowledge.) 
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(u)  Amount  of  debt  or  damages. 

(a;)  Amount  of  taxed  costs. 

(y)  Date  from  which  interest  directed  by  the  judgment  or  order  to  run,  or 
.date  of  judgment  or  order. 

(z)  Date  of  inquisition. 

(a)  Date  found,  as  in  the  inquisition. 

(S)  Amount  of  debt  or  damages. 

(o)  Amount  of  taxed  costs. 

(d)  Date  from  which  interest  directed  by  the  judgment  or  order  to  run,  or 
votherwise  date  of  the  judgment  or  order. 
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(7.)  Charging  Stocic  or  Shares  (f) . 

1039.  [-O""-  P>-;  PP-  812—819.] 

cC^g  *'"'    In  the  High  Court  of  Justice,  19—.    B.  No.  — . 

order  nisi  (si).  Chancery  Division. 

816*]'   '^'  (Name  of  Judge.) 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

and 
In  the  matter  of  the  Judgment  Acts,  1838  and  1840(A). 

(f)  Oharging  stock  or  shares. — ^An  order  charging  stock  or  shares  may  be- 
made  by  any  Divisional  Ct.  or  by  any  Judge,  and  the  proceedings  for  obtaining- 
■  such  order  are  such  as  are  directed,  and  the  effect  such  as  provided,  by  the- 
Judgment  Acts,  1838  and  1840  (1  &  2  Vic.  c.  110,  ss.  14  and  15,  and  3  &  4 
Vic.  c.  82,  s.  1):  O.  XLVI.  1.  As  to  the  efEect  of  charging  orders  generally, 
and  the  cases  in  which  such  orders  can  be  obtained,  see  Judgements  Act,  1838- 
(1  &  2  Vic.  ».  110),  ss.  14,  15;  Judgments  Act,  1840  (3  &  4  Vic.  c.  82),  b.  1; 
Dan.  Pr.  815— S19;  Seton,  468—476;  Chitty's  Forms,  538—543;  Chitty's  Arch. 
919—924;  Anderson  on  Execution,  475 — 488;  Edwards  on  Execution,  330 — 
348;  Bobbins  on  Mortgages,  1357 — 1365;  Carson's  Real  Property  Statutes, 
496 — 498;  Cabab6  on  Attachment  of  Debts,  &c.;  Encycl.  Laws  Engl.,  tit. 
"Execution — Charging  Order  upon  Stock  or  Shares." 

(y)  According  to  present  practice  the  application  is  almost  invariably  made 
by  summons.  The  application  is,  in  the  first  instance,  ex  parte:  Judgment* 
Act,  1838  (1  &  2  Vic.  c.  110),  s.  16;  Judgments  Act,  1840  (3  &  4  Vic.  c.  82), 
s.  1.  If  the  action  is  proceeding  in  the  District  Registry,  the  application  is 
made  to  the  District  Registrarf  0.  XXXV.  5  (e);  and  by  O.  LIV.  12  (o),  a 
District  Registrar  can  make  a  charging  order  absolute  in  eases  within  1  &  2: 
Vic.  c.  110,  ss.  14,  15,  and  0.  XLVI.  Where  the  fund  sought  to  be  charged 
is  in  Ct.,  the  Paymaster's  certificate  of  fund  must  be  produced.  A  charging 
order  may  be  made  in  the  Chancery  Division  in  aid  of  a  judgment  obtained 
in  any  Division  of  the  Ct. :  O.  XLVI.  1;  Hopewell  v.  Barnes,  1  0.  D.  630. 
The  order  can  only  be  made  absolute  after  hearing  what  the  judgment  debtor 
has  to  say  against  it:  Finney  v.  Hinde,  4  Q.  B.  D.  102;  and,  therefore,  aa 
order  absolute  cannot  be  made  where  it  appears  that  the  judgment  debtor  was. 
dead  at  the  date  of  the  order  nisi :  Finney  v.  Hinde,  supra ;  nor  can  an  order 
nisi  be  made  against  the  executor  of  a  deceased  judgment  debtor  without  first 
obtaining  judgment  against  the  executor:  Stewart  v.  Rhodes,  (1900)  1  Ch. 
386.  A  fee  of  5s.  is  payable  on  the  order  nisi,  and  a  like  fee  on  the  ordeir 
absolute:  by  stamps  impressed  thereon:  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No. 
66;  Ord.  as  to  Stamps,  July,  1884,  Sched.  For  forms  of  order  nisi,  see  R.  S.  C. 
App.  K.  No.  27;  Seton,  468—471,  Nos.  1,  3,  4,  7,  8.  For  form  of  order  abso- 
lute, see  R.  S.  C.  App.  K.  No.  28;  Seton,  468,  No.  2.  As  to  proceedings 
necessary  to  obtain  an  order  for  sale  of  shares  charged  under  a  charging  order, 
see  Leggott  v.  Western,  12  Q.  B.  D.  287.  Such  proceedings  cannot  be  taken 
until  after  the  expiration  of  sia  months  from  the  date  of  the  order  absolute: 
1  &  2  Vic.  c.  110,  s.  14.  They  may  be  commenced  either  by  writ  or  by 
originating  summons  under  O.  LV.  5a.  See  Sicketts  v.  S.,  W.  N.  (1891)  29. 
It  is  well  settled  that  the  remedy  is  sale,  and  not  foreclosure:  D'Auvergne  v. 
Cooper,  W.  N.  (1899)  256. 

(A)  Title  of  the  summons. — ^If  the  funds  sought  to  be  charged  do  not  standi 
to  the  credit  of  the  action  in  which  tlie  judgment  has  been  obtained,  tlie  sura- 
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Other  formal  parts :  as  in  Form  39. 
on  the  part  of  A.  B.,  of  (address  and  description),  that  the  sum 
of  £1,000  Consols  standing  in  the  books  of  the,  GoVemor  and 
Companj  of  the  Bank  of  England  [or,  the  eighteen  shares  in  the 
Universal  Life  Assurance  Society,  a  public  company  in  England, 
standing  in  the  books  of  the  said  Universal  Life  Assurance  Society], 
in  the  name  of  C.  D .,  of  (address  and  description),  in  his  own  right 
l^or,  in  the  name  of  E.  F.,  of  (address  a?id  description),  in  trust  for 
0.  D.,  of  (address  and  description)]: 

Or,  that  the  £1,000  Consols,  part  of  £10,000  Consols  in  Court 
to  the  credit  of  this  action:    The  account  of,  &c.,  which,  by 

an  order  of  this  Court  made  in  this  action  and  dated  the 

day  of  ,  19 — ,  was  ordered  to  be  transferred  to  C.  D., 

■of  (address  and  description) : 
may  stand  charged  with  the  payment  to  the  applicant  of  the  sum 

of  £ ,  which  by  a  judgment  [or,  order]  of  this  Court,  made  in 

a  certain  action  wherein  the  applicant  was  plaintiff  and  the  said 

CD.  and  others  were  defendants,  and  dated  the day  of , 

19 — ,  the  applicant  recovered  against  the  said  CD.,  together  with 
certain  costs  as  in  the  said  judgment  [or,  order]  mentioned,  and 

of  the  sum  of  £ ,  the  amount  of  the  said  costs  as  taxed  and 

allowed  by ,  one  of  the  Taxing  Masters  of  this  Court,  and  of 

interest  at  the  rate  of  £4  ^er  centum  per  annum  on  the  said  sums, 

from  the  day  of  ,  19 — (i),  until  payment:  unless  jthe 

said  C  D.  shall,  within days  after  service  of  the  order  to 

be  made  upon  this  application  [or,  shall  on  or  before  the  

day  of ,  19 — ],  show  good  cause  to  the  contrary. 

//  the  stocks,  dc,  sought  to  he  charged  are  not  in  Court,  add : 
And  that  the  Governor  and  Company  of  the  Bank  of  England 
[or,  the  said  Universal    Life    Assurance    Society]    may  bo 

mons  must  b«  entitled  in  the  action  to  the  credit  of  which  the  funds  stand,  and 
also  in  the  action  in  which  the  judgment  has  been  obtained,  if  both  actions  are 
assigned  to  the  same  Judge.  If  the  application  is  made  in  the  Chancery  Division 
for  the  purpose  of  obtaining  an  order  to  charge  stock  or  shares  not  in  Ct.  in 
aid  of  a  judgment  of  another  Division,  the  summons  wiU  be  headed  in  the  matter 
of  the  Act,  and  of  the  judgment  debtor.  But  such  applications  are  now  rarely, 
if  ever  made;  for  the  order  can  be  obtained  in  any  Division  of  the  Ct. ;  and 
in  the  case  supposed  an  originating  summons  would  be  required,  at  a  consider- 
able additional  expense.  In  the  case  of  an  ordinary  application  in  the  Chancery 
Division  for  a  chargLEig  order,  it  does  not  appear  to  be  essential  that  the 
summons  should  be  entitled  in  the  matter  of  the  Act. 

(»■)  Date  from  which  interest  is  by  the  judgment  or  order  directed  to  run; 
otherwise,  the  date  of  the  judgment  or  order.  If  the  interest  on  the  debt  and 
on  the  costs  is  recoverable  from  different  dates,  the  summons  must  be  altered 
accordingly.  To  entitle  the  applicant  to  the  order  the  amount  must  be  liqui- 
dated by  the  judgment:  Widgevy  v.  Tepper,  6  C.  D.  364. 
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restrained  from  permitting  a  transfer  of  the  said  £1,000 
Consols  [or,  of  the  said  shares]  in  the  meantime  and  until  the 
order  to  be  made  on  this  application  shall  be  made  absolute  or 
be  discharged  (/). 

//  the  stocks,  dc,  sought  to  be  charged  are  in  Court,  add: 
And  that  no  part  of  the  said  Consols  may  he  sold,  transferred, 
paid  out,  or  otherwise  dealt  with,  without  notice  to  the  appli- 
cant, in  the  meantime  and  until  the  order  to  be  made  on  this 
application  shall  be  made  absolute  or  be  discharged  (it). 


816.] 


1040.           Title  as  in  Form  1039:  other  formal  parts  as  in  Form  8. 
support.  ™          1-  '^^^  above-named  defendant  CD.  [or  as  may  6e]  is  justly 
[Dan.  Pr.         and  truly  indebted  to  me  in  the  sum  of  £ ,  upon  and  by  virtue 


of  a  judgment  [or,  order]  in  this  action  [or,  in  a  certain  action 
(Insert  short  title  and  reference  to  record  of  action),  wherein  I  this 
deponent  was  plaintiff,  and  the  said  CD.  and  others  were  defen- 
dants], dated  the day  of ,  19 — ,  and  Avherebj-  I  recovered 

against  the  said  CD.  the  sum  of  £ {amount  of  judgment 

debt  including  costs),  and  which  judgment  [or,  order]  is  still  un- 
satisfied [if  so,  add:  to  the  extent  of  £ ]. 

2.  There  is  now  standing  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England  the  sum  of  £1,000  Consols  [or, 
in  the  books  of  the  Universal  Life  Assurance  Society  eighteen 
shares  in  the  said  Society],  in  the  name  of  the  said  C  D.  in  his 
own  right  [or,  in  the  name  of  E.  F.,  of  (address  and  description), 
in  trust  for  the  said  C.  D.].  [Or,  there  is  now  in  Court  to  the 
credit  of  this  action  the  sum  of  £1,000  Consols,  part  of  £10,000 
Consols  to  the  same  credit:  The  account  of,  &c.,  which  by  order 

dated  the day  of ,  19 — ,  was  ordered  to  be  transferred  to 

the  said  C  D.] 

3.  I  am  informed  by  (State  gromtds  of  belief)  and  verily  believe 
that  the  said  C  D.  is  beneficially  interested  in  the  said  (stock  lor 
shares  sought  to  be  charged),  for  his  own  use  and  benefit. 

4.  (Show  means  of  knoudedge.) 


(/)  As  to  enforcing'  a  charging  order  absolute  by  sale,  see  Form  1146,  and 
note  thereto. 

(A)  The  applicant  will  be  liable,  at  the  discretion  of  the  Ct.  or  a  Judge,  to 
pay  any  coets,  charges,  and  expenses  which,  by  reason  of  the  order  being 
obtained,  may  be  occasioned  to  any  party  to  the  cause  or  matter,  to  the  credit 
of  which  the  funds  charged  stand,  or  to  any  persons  interested  therein-  0 
XL  VI.  12. 
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{Same  as  Form  980.) 


(8.)  Attachmetit  pf  Debts. 

[Dan.  Pr.,  pp.  821—289.] 

.Attachment  of  Debtn. — Summary  of  Materiai  Provisions  of  11.  S.  C.  1883. 

Order  attaching  debts. — May  be  made  upon  ex  parte  application       Ordee. 

lof  judgment  creditor,  either  before  or  after  any  oral  examination  

of  judgment  debtor,  upon  affidavit  by  judgment  creditor  or  his 
soUoitor,  stating  recovery  of  judgment,  that  it.  is  still  unsatisfied, 
and  to  what  amount,  and  that  any  other  person  is  indebted  to 
judgment  debtor,  and  is  within  the  jurisdiction.  The  third  person 
(garnishee)  may  be  ordered  to  appear  before  the  Court  or  a  Judge 
or  an  officer  of  the  Court,  to  show  cause  why  he  should  not  pay 
to  the  judgment  credit<»  the  amount  due  from  garnishee  to  judg- 
ment debtor,  or  so  much  thereof  as  is  required  to  satisfy  the  judg- 
ment. At  least  seven  days  before  the  hearing,  the  order  nisi  must 
be  served  on  the  garnishee,  and  unless  otherwise  ordered,  on  the 

judgment  debtor XLV.  1. 

Servioe  of  garnishee  order. — Service  of  order  on  garnishee,  or 

notice  to  him  thereof,  will  bind  the  debt  in  his  hands  „       2. 

Exeoution  against  garnishee. — ^May  be  ordered  to  issue,  (1)  if 
the  garnishee  does  not  pay  into  Court  the  amount  due  to  the 
judgment  debtor,  or  an  amount  equal  to  the  judgment  debt,  and 
.does  not  dispute  the  debt  due  or  claimed  to  be  due  to  such  debtor ; 

(2)  if  he  does  not  appear  on  the  summons „       3. 

Trial  of  Habilittj  of  garnisheee. — If  garnishee  disputes  his  lia- 
bility, the  Court  or  Judge  may  order  any  issue  or  question  neces- 
iSary  for  determining  his  liability  to  be  tried  or  determined,  or 

may  refer  the  matter  to  the  Master  „       4. 

Lien  of  third  -person. — On  suggestion  by  garnishee  that*  the 
idebt  belongs  to  some  third  person,  or  that  he  has  a  lien  or  charge 
.on  it,  such  third  person  may  be  ordered  to  appear,  and  state  the 

nature  and  particulars  of  his  claim  „       5. 

Proceedings  on  claim  of  third  person. — On  hearing  such  third 
person,  and  any  other  person  who  by  the  same  or  any  subsequent 
■order  was  ordered  to  appear,  or  in  default  of  his  appearance,  the 
■Court  or  a  Judge  may  order  execution  to  issue,  or  any  issue  or 
question  to  be  tried  or  determined,  or  may  bar  the  claim  of  such 

-third  person   : „       6. 

Discharge  of  garnishee,  IfC. — Payment  made  by,  or  execution 
levied  on,  the  garnishee,  will  be  a  valid  discharge  as  against  the 
.debtor,  although  the  proceedings  should  be  set  aside,  or  the  judg- 
ment reversed  „       7. 

Debt  attachment  booh. — ^Is  to  be  kept  by  the  proper  officer  (see 
0.  LXXI.  r.  1)  containing  entries  of  the  attachment  and  pro- 
ceedings thereon,  with  names,  dates,  and  statements  of  the  amount 
recovered,  and  otherwise:  copies  of  such  entries  may  be  obtained 

•on  application  „       8. 

Costs  of  proceedings. — Are  in  the  discretion  of  the  Court  or  a 
Judge,  and  as  regards  the  costs  of  the  judgment  creditor,  shall, 
unless  otherwise  directed,  be  retained  out  of  the  money  recovered 
under  the  garnishee  order,  and  in  priority  to  the  amount  of  the 
judgfment  debt  „       9. 

(l)  The  order  nisi  must  be  served  on  the  judgment  debtor,  in  order  to  give 
him  notice  of  the  time  fixed  to  show  cause  under  1  &  2  Vic.  c.  110,  s.  15.  It 
must  also  be  served  on  the  company  in  whose  books  the  stock  and  shares  sought 
to  be  charged  stand.  The  order  nisi  operates  to  make  subsequent  dealings  with 
such  stock  and  shares  inoperative  as  against  the  judgment  creditor,  the  order 
■absolute  taking  eflfect  from  the  date  of  the  order  nisi:  Haly  v.  Barry,  L.  E. 
:3  Ch.  452;  Brereton  v.  Edwards,  21  Q.  B.  D.  488. 
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1041. 

Affidavit  of 
service  of 
order  nisi  on 
judgmisnt 
debtor  {T). 
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Debts  owing  from  a  firm. — Debts  owing  from  a  firm  carrying       Obdee. 

on  business  within  the  jurisdiction  may  be  attached,  although  one 

or  more  members  of  the  firm  may  be  resident  abroad.  But  a 
person  haying  the  control  or  management  of  the  business,  or  any 
member  of  the  firm  within  the  jurisdiction,  must  be  served  with 
the  garnishee  order.  An  appearance  by  any  member  pursuant  to 
an  order  is  a  suiBcient  appearance  by  the  firm XLVIIIa.  9. 

As  to  attachment  of  debts,  see  Dan.  Pr.  821—829;  Seton,  476 — 483;  Chitty's- 
Arch.  927 — 940;  Chitty's  Forms,  519—530;  Cababg  on  Attachment  of  Debts; 
Anderson  on  Execution,  448 — 474;  Edwards  on  Execution,  349 — 374;  Enoyd.. 
Laws  of  England,  tit.  "  Execution — ^Attachment  of  Debts." 


1042. 

Summons  for 
order  for 
examination 
of  judgment 
debtor  as  to 
debts  due  or 
accruing  due 
to  him  («). 
[Dan.  Pr. 
819.] 


(A.)  Discovery  in  aid  of  Execution  (n). 

Formal  parts:  see  Form  39. 
on  the  part  of  the  plaintiff  [or  as  may  be],  that  the  above-named.' 
defendant  CD.  may  be  ordered  to  attend  before  (State  whom,  as 
thus:  T.  A.  E,.,  esquire,  a  Master  of  the  Supreme  Court  [or,  the- 

Registrar  of  the  District  Registry  at ;  or  as  mn,y  &e]),  at  the- 

chambers  of  his  lordship,  Mr.  Justice ,  situate  at  the  Royal 

Courts  of  Justice,  Strand,  London  [or,  at  the  District  Registry 

at ;  or  as  may  be],  at  such  time  or  times  as  may  be  appointed 

by  notice  in  writing,  for  the  purpose  of  being  examined  mvd  voc& 
and  on  oath  as  to  the  debts  due  and  owing  and  accruing  due 
to  him.  And  that  upon  such  examination  the  said  CD.  may  be 
ordered  to  produce  all  books,  accounts,  and  other  documents  in  hi& 
possession,  custody,  or  power  in  any  way  relating  or  containing  any 
entry  relating  to  such  debts. 


1043. 

Notice  to 
judgment 
debtor  to 
attend  and 
be  examined. 
[Dan.  Pr. 
820.] 


Formal  parts :  see  Form  31 . 

Take  notice  that  you  are  hereby  required,  in  obedience  to  the- 
order  made  in  this  action,  and  dated  the ■  day  of ,  19 — , 

(»)  See  0.  XLII.  32 — 34;  and  headnote,  ante,  p.  396.  The  order  should  fix 
the  titue,  and  then  there  is  no  necessity  for  the  notice  to  be  given. 

(o)  See  0.  XLII.  32;  and  headnote,  ante,  p.  398.  If  the  action  is  prooeeding- 
iu  a  District  Registry,  the  examination  is  taken  there,  unless  the  Ot.  or  a  Judge- 
otherwise  directs:  0.  XXXV.  5  (c).  For  form  of  order,  see  R.  S.  O.  App.  K. 
No.  38.  No  person  other  than  the  judgment  debtor,  or,  in  case  of  a  corpora- 
tion, a  past  or  present  officer  thereof  can  be  examined:  Irwell  v.  Eden,  18 
Q.  B.  D.  588;  Sood-Sarrs  v.  Heriot,  (1896)  2  Q.  B.  338.  A  garnishee  against 
whom  an  order  absolute  has  been  made  can  be  examined:  Oowan  v.  Carlill, 
33  W.  E.  583.  The  debtor  is  entitled  to  conduct  money:  Protector  Endow- 
ment Co.  v.  Whitlam,  36  L.  T.  467;  but  not  to  witness's  expenses:  Rendell  v. 
Grundy,  (1895)  1  Q.  B.  16.  The  examination  is  intended  to  be  of  the  moat 
complete  or  most  exhaustive  kind:  Rep.  of  Costa  Rica  v.  Strousberg,  16  C.  D. 
8.  The  costs  of  and  consequent  on  the  application  are  in  the  discretion  of 
the  Ct,:  0.  XLII.  34;  see  Adlington  v.  Coiiing/iam,  (1898)  2  Q.  B.  492. 
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to  attend  before  T.  A.  R.,  esquire,  a  Master  of  the  Supreme  Court 

for,  before  the  Registrar  of  the  District  Registry  at ;  or  as 

•may  fee],  at  the  chambers  of  his  lordship,  Mr.  Justice ,  situate 

at  the  Royal  Courts  of  Justice,  Strand,  London  [or,  at  the  District 

Registry  at  ;   or  as  mmy  fee],  on  day,  the  day  of 

,  19 — ,  at  of  the  clock  in  the noon,  for  the  pur- 
pose of  being  examined  ^vd  voce  and  on  oath  as  to  the  debts  due 
and  owing  and  accruing  due  to  you.  And  further  take  notice  that, 
in  further  obedience  to'  the  said  order,  you  are  hereby  required  to 
bring  with  you  and  to  produce  to  the  said  Master  [or  as  muxy 
fee]  upon  such  examination,  all  books,  accounts,  and  other  docu- 
ments in  your  possession,  custody,  or  power  in  any  way  relating  or 
containing  any  entry  relating  to  such  debts. 


(B.)  Garnishee  Orders.  ._„ 

1044. 

Formal  parts :  see  Form  39.  Summons 

On  the  hearing  of  an  application  on  the  part  of  the  aboye,-    °x^^nisi{p). 
named  plaintiff  A.  B.  [or  as  miay  fee  .•  the  jvdgment  creditor  being  [^*°-  ^'^• 
the  applicant],  that  all  debts  owing  or  accruing  from  E.  F.,  of 

(^)  See    0.    XLiV.    1 ;    and    headnote,    p.    467.       The     application    may    be 

made  in  a  District  Registry;   see  0.  XXXV.  5  (d).     For  form  of  order  nisi, 

see  R.  S.  O.  App.  K.  No.  39;  Seton,  476,  No.  1.    The  assignee  of  a  judgment 

debt,  if  he  has  obtained  leave  to  issue  execution,  is  a  "  person  who  has  obtained 

a  judgment "   within    the  meaning  of  the  rule:    Goodman  v.   Eobinaon,   18 

Q.  B.  D.  332.     The  judgment  or  order,  on  which  the  application  is  founded, 

must  be  one  for  recovery  or  payment  of  money.    An  order  for  payment  into  Ct. 

is  not  such  an  order,  and  garnishee  proceedings  cannot  be  taken  under  it: 

Re  Greer,  (1895)  2  Ch.  217.     As  to  debts  which  are  attachable,  see  Dan.  Pr. 

823,  824;  Seton,  479,  480;  Cabab6  on  Attachment  of  Debts,  26—38;  Anderson 

on  Execution,  452 — 459;   Edwards  on  Execution,  355 — 369.     Equitable  as  well 

as  legal  debts  may  be  attached:  Re  Cowan,  14  0.  D.  638;   Webb  v.  Stenton, 

11  Q.  B.  D.  518.     The  order  niai  must  at  least  seven  days  before  the  hearing 

of  the  application  to  make  same  absolute  be  served  on  tlie  garnishee  and  the 

judgment  debtor.     In  such  case,  if  the  judgment  debtor  has  a  solicitor  on  the 

record,  service  on  such  solicitor  is  sufficient.     Service  of  the  order  nisi  oreatns 

a  charge  in  favour  of  the  judgment  creditor,  and  such  charge  takes  effect  from 

the  time  of  such  service,  and  not  from  the  time  when  the  order  nisi  is  made 

absolute:    0.   XLV.  2;   Re  Stanhope  Silkstone  Oollyeries  Co.,  11   C.   D.   160. 

As  to  the  effect  of  a  garnishee  order,  see  Seton,  480 — 482.    For  form  of  order 

absolute,  see  E.  S.  O.  App.  K.  No.  40;  Seton,  476,  Nos.  2  and  3.     For  form 

of  order  caUing  on  third  party  to  state  particulars  of  his  claim,  see  Chitty's 

Forms,  526.    For  order  for  issue  to  be  tried,  see  Ibid.  467;  R.  S.  O.  App.  K. 

No.  40a;  and  for  forms  of  issue,  see  Ohitty's  Forms,  527.     Where  there  is  a 

suggestion  that  the  debt  sought  to  be  attached  is  trust  money,  the  garnishee 

order  should  not  be  made  absolute,  but  the  money  should  be  ordered  into  Ot.  to 

abide  the  event  of  an  issue:  Roberts  v.  Death,  8  Q.  B.  D.  319. 


470  JUDGMENTS  AND  OKDEKS.  [Ch.  XVI. 

{address  and  description),  to  the  above-named  defendant  C.  D. 

[or  as  may  he\,  may  be  attached  to  answer  the  sum  of  £ {(f), 

which  by  a  judgment  \or,  order]  of  this  Court  made  in  this  action 

and  dated  the day  of ,  19 — ,  the  said  A.  B.  recovered 

against  the  said  C.  D.,  and  also  the  sum  of  £ (r),  at  which 

the  costs  mentioned  in  the  said  judgment  \or,  order]  have  been 
taxed  and  allowed,  and  also  interest  at  the  rate  of  £4  per  cent,  per 

annum  on  the  said  sume  from  the day  of ,  19 —  (s) .    And 

that  the  said  E.  P.,  and  also  the  said  C.  D.  (i),  may  be  ordered  to 
attend  before  T.  A.  R.,  esquire,  a  Master  of  the  Supreme  Court, 
at  the  chambers  of  his  lordship,  Mr.  Justice  — ■ — ,  situate  in  the 

Royal  Courts  of  Justice,  Strand,  London,  on  day,  the  

day  of ,  19 —  {ot,  before  the  Registrar  of  the  District  Registry 

at ],  at of  the  clock  in  the noon,  to  show  cause  why  the 

said  E .  P .  should  not  pay  to  the  said  A .  B .  the  debt  due  from  him 
to  the  said  C .  D . ,  or  so  much  thereof  as  may  be  sufficient  to  satisfy 

the  said  two  several  sums  of  £ and  £ ,  and  interest  as 

aforesaid. 


1045. 

Affidavits  in         'Formal  parts:  see  Form  8. 

support  [ft). 

[Dan.  Pr.  1  _   By  a  judgment  [or,  By  an  order]  of  this  Honourable  Court 

made  in  this  action  and  bearing  date  the day  of ,  19 — ,. 

it  was  adjudged  [or,  ordered]  that  I  [or,  that  the  aboVe-named 
plaintiff  A.  B.]  should  recover  against  the  above-named  defendant 

CD.,  the  sum  of  £ ,  and  costs  to  be  taxed.     The  said  costs. 

have  been  since  taxed  and  allowed  by  ,  one  of  the  taxing 

masters  of  this  Court,  at  the  sum  of  £ . 

2.  The  said  judgment  [or,  order]  still  remains  unsatisiied  to  the 

extent  of  the  said  two  several  sums  of  £ (a;)  and  £ {y), 

and  of  interest  after  the  rate  of  £4  per  cent,  -per  annum  on  the 

(j)  Amount  of  debt  or  damages. 

(>■)  Amount  of  taxed  costs. 

(s)  Date  from  which  interest  is  by  the  judgment  or  order  directed  to  run; 
and  otherwise,  date  of  the  judgment  or  order. 

{t)  See  O.  XLV.  1. 

(«)  See  O.  XLV.  1;  App.  B.  No.  25;  and  headnote,  p.  467.  The  affidavit 
must  be  made  by  the  judgment  creditor  or  his  solicitor.  See,  as  to  the  form 
of  the  affidavit,  Lucy  ».  Wood,  W.  N.  (1884)  S8;  Vinall  v.  De  Pass,  (1892) 
A.  0.  90.  An  affidavit  of  information  and  belief  is  sufficient:  Coren  v.  Same,. 
22  Q.  B.  D.  249;  Vinall  v.  De  Pass  (ubi  supra);  but  the  grounds  toust  be 
stated:  Lumley  v.  Osborne,  (1901)  1  K.  B.  532. 

(k)  Amount  of  debt  or  damages. 

(y)  Amount  of  taxed  costs. 
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said  sums  from  the 


day  of 


19 — {z).    {If  any  part  of 


the  judgment  has  been  satisfied,  this  paragraph  shmdd  be  varied 
accordingly.) 

•3.  I  am  informed  by  and  verily  believe  that  E.  P.,  of 

{address  and  description),  is  indebted  to  the  said  C.  D.  in  the  sum 
of  £ or  thereabouts  {a) . 

4.  The  said  E.  P.  is  within  the  jurisdiction  of  this  Court  {b). 


Formal  parts :  see  Porm  39 . 


1046. 

SummonB  for 
on  the  part  of  the  plaintiff  \_or  as  ntay  be],  that  he  may  be  at  service  of  the 

liberty  to  sei-ve  the  srarnishee  order  nisi  made  in  this  action  and  garnishee 

"*  *  °  order  mat  (e). 

dated  the  day  of  ,  19 — ,  on  E.  P.  therein  named  by  [Dan.  Pr. 

{Here  describe  the  mode  of  service  proposed:  see  Porm  981).  ■•' 


{Same  as  Form  982.) 


1047. 

Affidavit  in 
support. 


(9.)  Writ  of  Possession  {d) . 


[Bon.  Pi:,  pp.  830—833.] 


In  the  High  Court  of  Justice, 
Chancery  Division. 
Between  A.  B.  . 

C.  D. 


and 


19—.    B.  No.  — . 

Plaintiff, 
Defendant. 


1048. 

Fnecipt  for 
VTrit  of 
possession  («). 
[Dan.  Pr. 
830.] 


Seal  a  writ  of  possession  directed  to  the  sheriff  of ,  to  deliver 

(z)  Date  from  which  interest  is  by  the  judgment  or  order  directed  to  run; 
otherwise,  date  of  the  judgment  or  order. 

(a)  It  is  not  necessary  to  state  the  amount  of  the  garnishee's  indebtedness. 
(6)  In  the  case  of  a  firm  substitute  "  carries  on  business,  &e." 

(c)  See  0.  XLV.  2;  0.  LXVII.  6. 

(d)  Writ  of  Possession: — In  what  Cases, — ^A  writ  of  poseession  may  issue 
upon  a  judgment  for  the  recovery  of,  or  for  the  delivery  of  possession  of,  land: 
0.  XLII.  5. 

A  judgment  or  order  that  a  party  do  recover  possession  of  any  land  may  be 
enforced  by  writ  of  possession  in  manner  formerly  used  in  actions  of  ejectment 
in  the  Superior  Courts  of  Common  Law:  O.  XLVII.  1.  The  distinction 
between  the  words  "  recover  possession  "  and  "deliver  possession"  is  that  if  the 
word,  reoover  is  used  a  writ  of  possession  will  be  issued  forthwith  without  ser- 
vice or  notice,  whereas  if  the  word  deliver  is  used  a  time  must  be  fixed,  either 


(e)  See  note  (e)  next  pag^. 
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possession  to  A.  B.  of  (Here  describe  the  premises  as  in  the  judg- 
ment or  order) . 

Judgment  [or.  Order]  dated  the day  of ,  19 — . 

Dated  the day  of ,  19 — . 

{Name  and  address  of  solicitor  or  party 
issuing  the  writ.) 


1049. 

"^'"^  o*    ,  ^,  (Reading  as  in  Form  1048 .) 

:  fDan.  Pr.            George  the  Fifth  {dc. :  as  in  Form  923) . 
■■'  ,     To  the  sheriff  of ,  greeting: 

'''  ■  "Whereas  lately  in  our  High  Court  of  Justice,  by  a  judgment 

[or,  order]  of  the  Chancery  Division  of  the  same  Court,  A.  B. 
recovered  [or,  CD.  was  ordered  to  deliver  to  A.  B.J  possession  of 
{Here  describe  the  premises,  as  in  the  judgment  or  order),  with 
the  appurtenances,  in  your  bailiwick :  Therefore,  we  command  you 
that  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that 
you. enter  the  same,  and  without  delay  you  cause  the  said  A.  B. 
to  have  possession  of  the  said  land  and  premises  with  the  appur- 
tenances. And  in  what  manner  you  shall  have  executed  this  our 
writ  make  appear  to  us  in  our  said  Court  immediately  after  the 
execution  hereof.  And  have  there  then  this  writ. 
Witness  {de. :  Conclude  as. in  Form  923). 


"  deliver  on  or  before  the day  of ,  19 —  "  or  "  deliver  forthwith.''    If 

the  word  "  forthwith  "  is  used  the  writ  may  be  issued  after  the  expiration  of 
forty-eight  hours  from  the  time  of  service  of  the  order.  An  order  for  delivery 
of  possession  by  the  inortgagor  should  contain  a  description  of  the  property, 
so  that  the  same  may  be  indicated  in  the  writ  of  possession:  Thynne  v.  Sari, 
(1891)  2  Gh.  79. 

Separate  writs  for  possession  and  jor  costs. — ^Upon  a  judgment  for  recovery 
of  land  and  costs,  there  may  be  either  one  writ  or  separate  writs  of  execution 
for  the  recovery  of  possession  and  for  costs:  0.  XLVII.  3.  The  costs  referred 
to  here  are  costs  of  action  and  not  costs  of  the  writ  of  possession.  A  masteo- 
has  power  to  make  an  order  for  payment  of  the  costs  of  tlie  writ:  Dartfori 
Brewery  v.  Moseley,  (1906)  1  K.  B.  462. 

(e)  See  0.  XLII.  12,  App.  G.  No.  7.  As  to  the  writ  of  possession,  see  Dan. 
Pr.  830—833;  Seton,  423,  424;  Chitty's  Arch.  1227—1229;  Anderson  on 
Execution,  412 — 414;  Edwards  on  Execution,  94 — lOO;  Encycl.  Laws  of  Eng- 
land, tit.  "Execution — Writ  of  Possession."  For  forms  of  returns,  see  Ohitty's 
Forms,  692,  693. 

(/)  See  O.  XLII.  14;  App.  H.  Xo.  8.  The  writ  is  issued  out  of  the 
Writ,  Appearance,  and  Judgment  Department  of  the  Central  Office,  or  from  the 
District  Eegistry,  on  production  of  the  judgment  or  order  for  recovery  of,  or 
for  the  delivery  of  possession  of  the  laud,  and,  in  the  latter  case,  of  an  affidavit 
proving  service  of  the  judgment  or  order,  and  that  it  has  not  been  obeyed. 
See  0.  XLII.  11;  0.  XLVII.  1,  2.  A  fee  of  5».  is  payable  on  issuing  rthe 
writ:  by  a  stamp  impressed  on  the  prrrcipe:  see  Ord.  as  to  S.  C.  Fees,  1884, 
Sched.  No.  6;  Ord.  as  to  Stamps,  July,  1884,  Sched. 
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1050. 

{Sam'e  as  Forms  924,  925  and  927.)  Indorsements 

'  01  name  and 

address  of 
party  issuing 

-writ,  and' of 

address  of 
defendant. 

1051. 

Formal  parts :  see  Form  8 .  Affidavit  in 

1 .  (Prove  service  of  the  order  directing  possession  to  he  de-  [Dan.  Pr. 
livered:  see  Form  980.)  ®^°-^ 

2.  Prove  that  the  judgrreent  or  order  has  not  been  obeyed;  as 
thus:  The  defendant  0.  D.,  at  the  time  of  the  service  aforesaid 
of  the  said  order,  refused  to  pay  obedience  thereto,  by  delivering 
possession  of  the  premises  in  the  said  order  mentioned  to  ths 
plaintiff,  as  thereby  directed;  a;ad  the  said  defendant  CD.  still 
detains  and  keeps  possession  of  the  said  premises. 

3.  {Show  means  of  Ttnovfledge.) 


1052. 

(Reading  as  in  Form  1048.)  Fradpetoi 

.  ■  !  writ  of 

Seal  a  writ  of  possession  and  fi.  fa.  combined  directed  to  the  possession  and 

sheriff  of to  deliver  possession  to  the  plaintiff  [or  as  may  be]  comb^ed'(A). 

of  the  land  and  premises  in  the  judgment  [or,  order]  herein  (men- 
tioned [//  for  part  only  of  the  premises,  sa^ :  "  described  as  Black- 
acre" — or  as  mMy  fee],  and  also  to  levy  against  C.  D.,  of ,  in 

the  county  of  ,  the  sums  of  & {%)  and  £ (fc)  and 

interest  at  the  rate  of  £4  per  centum  per  annum  on  the  said 

amourvts,  from  the day  of ,  19 — (J)  [If  part  paid,  add: 

"  Indorsed  to  levy  £ and  interest  from,"  &c.,  as  indorsed  on 

writ]- 

Judgment  [or,  order]  dated  the day  of ,  19 — . 

Taxing  officer's  certificate  dated  the day  of ,  19 — . 

Dated  the day  of ,  19 — . 

(Name  and  address  of  solicitor  or  party 
issuing  writ.) 


(g)  This  affidavit  is  only  necessary  in  cases  within  0.  XLVII.  2. 
(A)  See  E.  S.  0.  App.  G.  No.  7a. 
(»)  Amount  of  debt  or  damages. 
(K)  Amount  of  taxed  costs. 

(I)  Date  from  which  interest  is  by  the  judgment  pr  order  directed  to  run; 
and  otherwise,  date  of  judgment  or  order. 
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1053. 

Writ  of 
posBeasion  and 
Jierifaciai 
combined  (m). 


{Reading  as  in  Form  1048.) 

George  the  Fifth  {dc. :  as  in  Form  923). 

To  the  sherifi  of ,  greeting: 

Whereas  lately  in  our  High  Court  of  Justice,  by  a  judgment 
[or,  order]  of  the  Chancery  Division  of  the  same  Court  dated  the 

day  of  ,  19 — ,  it  was  adjudged  [or,  ordered]  that  the 

plaintiff  A.  B.  recover  [or,  that  the  defendant  CD.  deliver  to 
A.  B.]  possession  of  all  that  (Describe  premises  as  in  judgment 
or  order),  with  the  appurtenances  in  your  baiUwiek:  Therefore  we 
command  you  that  you  omit  not  by  reason  of  any  liberty  of  your 
county,  but  that  you  enter  the  same  and  without  delay  you  cause 
the  said  A.  B.  to  have  possession  of  the  said  lands  and  premises, 
"  with  the  appurtenances;  And.  we  further  command  you  that  of  the 
goods  and  chattels  of  C .  D .  in  your  bailiwick  you  cause  to  be  made 

the  sum  of  £ ,  and  also  interest  thereon  at  the  rate  of  £4  per 

dentum  per  annum,  from'  the  day  of ,  19 —  (w),  which 

said  sum  of  money  and  interest  were  in  the  said  action  by  the  said 

judgment  [or,  order  therein  dated  the  day  of  ,  19 — ■] 

adjudged  [or,  ordered]  to  be  paid  by  the  said  C.  D.  to  the  said 
A.  B.,  together  with  certain  costs  in  the  said  judgment  [or,  order] 
mentioned,  and  which  costs  have  been  taxed  and  allowed  by  one  of 

the  taxing  officers  of  our  said  Court  at  the  suta  of  £ ,  as  appears- 

by  the  certificate  of  the  said  taxing  officer  dated  the day  of 

,  19 — ;  and  that  of  the  goods  and  chattels  of  the  said  CD. 

in  your  bailiwick  you  further  cause  to  be  made  the  said  sum  otf 

£ (o),  together  with  interest  thereon  at  the  rate  of  £4  per 

centum  per  annum  from'  the day  of ,  19 —  (p) ;  and  that. 

you  have  that  money  and  interest  before  us  in  our  said  Court 
immediately  after  the  execution  hereof  to  be  paid  to  the  said  A .  B . 
in  pursuance  of  the  said  judgment  [or,  order].  And  in  what 
manner  you  shall  have  executed  this  our  writ  make  appear  to  us  in 
our  said  Court  immediately  after  the  execution  hereof.  And  havfr 
there  then  this  writ. 

Witness  (Jc.  .•  Conclude  as  in  Form  923). 


1054. 

Indorsemeut 
of  name  and 
address  of 
party  issuing 
writ,  and  of 
address  of 
defendant. 


{8ame  as  Forms  924,  925  and  927.) 


(m)  See  B.  S.  O.  App.  H.  No.  7a. 

(»)  Date  from  which  interest  is  by  the  judgment  or  order  directed  to  run;, 
otherwise,  date  of  judgment  or  order, 
(o)  Amount  of  taxed  costs, 
(jj)  Date  of  judgment  or  order. 


S.  4.]  ENFORCING  BY  WRIT  OF  ASSISTANCE.  475 

1055. 
Cause  possession  to  be  delivered  to  the  plaintiff  for  as  may  be]  Direction  to 

„j.  . ,  -li.-  ^-         ■,  ■  .^        J   sheriff. 

01  the  withm-mentioned  premises. 

{If  for  part  only  of  -prermses,  say:  "described  as" .) 

And  levy  £ and  interest  at  £4  per  centum  per  annum  from 

the day  of  ,  19—,  and  £ for  costs  of  execution, 

besides  poundage  fees  and  expenses  of  execution. 


(10.)  Writ  of  Assistance. 

[Dan.  Pr.,  p.  833.] 


1056, 


Formal  parts :  see  Form  39.  Summons 

on  behalf  of  the  plaintiff,  that  a  writ  of  assistance  may  issue  g^e  out  a 

directed  to  the  sheriff  of to  put  A.  B.,  the  receiver  appointed  "writ  of 

■"•  ^  ■*■  assistance  [g) . 

by  order  dated  the day  of ,  19 — ,  in  possession  of  the  [Dan.  Pr. 

chattels  [or  as  may  be]  by  the  order  dated  the day  of .  ^^^'J 

19 — ,  directed  to  be  deli\  ered  to  him. 


1057. 

In  the  High  Court  of  Justice,  wti.Coi 

Chancery  Division.  assistance. 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

Seal  a  writ  of  assistance  directed  to  the  sheriff  of to  put 

A.  B.  in  possession  of  the  chattels  specified  in  the  judgment  [or, 

order]  dated  the day  of ,  19—. 

Dated  this day  of ,  19 — . 

{Nante  and  addiress  of  solicitor  or  party 
issuing  the  writ.) 


1058. 

{Heading  as  in  Form  1057.)  ^rit^i,. 

George  the  Fifth  {c^c. :  as  in  Form  923).  [^3^"- 1"-^- 

To  the  sheriff  of  ,   as  well  present  as  for  the  future, 

greeting: 
Whereas  according  to  the  tenor  and  true  meaning  of  an  order 

(g)  Notwithstanding  0.  XLVII.  2,  a  writ  of  assistance  may  still  issue  in 
certain  oases.  For  form  of  order,  see  Seton,  417,  No.  4;  and  see  Wyman  v. 
Knight,  39  C.  D.  165.  The  application  must  be  supported  by  an  afSdavit 
proving  due  service  of  the  judgment  or  order,  and  that  it  has  not  been  obeyed. 
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dated  the  — ■ —  day  of ,  19 — ,  made  in  a  certain  action  depend- 
ing in  the  Chancery,  Division  of  our  High  Court  of  Justice  between 
A.  B.,  plaintiff,  and  CD.,  defendant,  the  said  C.  D.  was 
ordered  and  enjoined  to  deliver  up  possession  to  E.  P.,  in  the  said 
order  named,  of  certain  chattels  in  the  pleadings  in  the  said  action 
mentioned,  yet,  nevertheless,  he  the  said  C.  D.  and  other  ill- 
disposed  persons,  his  accomplices,  have  refused  to  pay  obedience 
thereto,  and  detain  and  keep  the  possession  of  the  said  chattels  in 
manifest  contempt  of  us  and  our  said  Court:  And  whereas  by  an 

order  made  in  the  said  action,  bearing  date  the day  of ^ 

19 — ,  it  was  ordered  that  a  writ  of  assistance  should  issue,  directed 

to  the  sheriS  of  the  county  of ,  to  put  E.  P.  into  possession  of 

the  said  chattels  (describing  them)  pursuant  to  the  said  herein- 
before recited  order.  Know  ye  therefore,  that  we,  being  willing 
and  desirous  that  justice  should  be  done  to  the  said  E.  F.  in  this 
behalf,  do  give  unto  you  full  power  and  authority  to  place  and  put 
the  said  E.  P.,  or  his  assigns,  without  delay,  into  the  full  peace- 
able and  quiet  possession  of  all  and  singular  the  said  chattels,  and 
ftom  time  to  tim'e,  as  often  as  there  shall  or  may  be  occasion,  to 
maintain  and  teep  him  and  his  assigns  in  such  peaceable  and  quiet 
possession,  according  to  the  intent  and  true  meaning  of  the  said, 
orders  of  oui'  said  Court;  and  therefore  we  do  hereby  command  and 
enjoin  yoii  that,  immediately  after  your  receipt  of  this  writ,  you 
do  place  and  put  the  said  E .  P .  and  his  assigns  into  the  full,  peace- 
able, and  quiet  possession  of  the  said  chattels,  and  defend  and  keep 
him  and  his  assigns  in  such  peaceable  and  quiet  possession,  when 
and  as  often  as  any  interruption  may  or  shall  from  time  to  time  be 
given  or  offered  to  them  or  any  of  them,  according  to  the  true 
intent  and  meaning  of  the  said  orders,  and  herein  you  are  not  in 
anywise  to  fail. 
Witness  {dc. :  Conclude  as  in  Porm  923). 


1059. 

Indorsements 
of  name  and 
address  of 
party  issuing 
the  writ,  and 
of  address  of 
defendant. 


(Same  as  Forms  924,  925,  and  927.) 


(11.)  Writ  of  Delivery  (r). 

[Dan.  Pr.,  pp.   833,  834.] 


(r)  Writ  of  delivery:  in  what  cases. — For  recovery  of  property  other  than 
land  or  money.— A.  writ  of  delivery  may  be  issued  upon  a  judgment  for  the 
recovery  of  any  property,  other  than  land  or  money:  O.  XLII.  6  (o). 


S.  4.]  ENFORCING  BY  WRIT  OF  DELIVERY.  477' 

1060. 

Formal  parts:  see  Form  39.  Summons  for 

on  the  part  of  the  plaintiff,  for  an  order  that  a  writ  of  delivery  do  ^^^l -^Hf 

forth'with  issue  against  the  defendant  C.  D.  for  delivery  to  the  delivery  fra 

plaintiff  of  (Here  describe  the  chattels),  by  the  judgment  in  this  tels  alone  (s). 

action  dated day  of -,  ordered  to  be  delivered  up  to  the 

plaintiS . 


1061. 

19 — .      B.   No.  — .         Precipe  for 

In  th.e  High  Court  of  Justice,  delivery  («)- 

Chancery  Division.  '^^-  ■^■^■ 

Between  A.  B Plaintiff, 

•  and 

CD..         .  .     Defendant. 

Seal  a  writ  of  delivery  directed  to  the  sheriff  of ,  to  ma-ke 

delivery  to  A.  B.  of  the  chattels  specified  in  the  judgment  [or, 

order]  dated  the day  of ,  19 — . 

Dated  the day  of ,  19 — . 

(Name  and  address  of  solicitor  or  party 
issuing  the  writ.) 


1062. 

(Heading  as  in  Form  1061.)  J^^^f 

George  the  Fifth  (de. :  as  in  Form  923).  Return  of 

To  the  sheriff  of ,  greeting:  [Dae! Pr.°''^' 

We  command  you,  that  without  delay  you  cause  the  following  ***■! 

Where  it  is  sought  to  enforce  such  judgment  by  writ  of  delivery,  the  Ct.  or  a 
Judge  may,  upon  application  of  the  pit.,  order  execution  to  issue  for  delivery 
of  the  property,  without  giving  dft.  the  option  of  retaining'it  upon  paying  the 
value  assessed,  if  any,  and  that  if  the  property  cannot  be  found,  and  unless  the 
Ct.  or  a  Judge  otherwise  orders,  the  sheriff  shall  distrain  the  dft.  by  all  his 
lauds  and  chattels  in  the  sheriff's  bailiwick,  till  the  dft.  deliver  the  property; 
or,  at  the  option  of  the  pit.,  that  the  sheriff  cause  to  be  made  of  the  dft.'s 
goods  the  assessed  value,  if  any,  of  the  property:  0.  XL VIII.  1. 

Separate  writs  for  damages,  easts,  and  interest. — When  a  writ  of  delivery 
is  issued,  the  pit.  may,  either  by  the  same  or  a  separate  writ  of  execution,  have 
made  of  the  dft.'s  goods  the  damages  and  costs  awarded,  and  interest:  0. 
XLVIII.  2.  As  to  the  writ  of  delivery,  see  Dan.  Pr.  833,  834;  Seton,  424,  425; 
Chitty's  Arch.  904 — 906;  Chitty's  Forms,  446,  447;  Anderson  on  Execution, 
423—427 ;  Edwards  on  Execution,  195—198 ;  Mather's  Sheriff  Law,  163—165 ; 
Enoycl.  Laws  of  Engl.,  tit.  "  Execution — Writ  of  Delivery." 

(«)  See  O.  XLVIII.  2;  App.  H.,  No.  10.  The  writ  is  issued  from  the  Writ, 
Appearance,  and  Judgment  Department  of  the  Central  Office,  or  from  the 
District  Registry,  on  production  of  the  judgment  or  order,  and  evidence  of 

(<)  See  note  (f)  next  page. 
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[Ch.  XVI. 


1063. 

Indorsement. 
[Dan.  Pr. 
833.] 


chattels,  namely  (Enumerate  the  chattels  recovered  by  the  judg- 
ment, for  the  retvirn  of  ujfiieh  execution  has  been  ordered  to  issue), 
to  be  returned  to  A.  B.,  which  the  said  A.  B.  lately  [recovered 
against  CD.;  or,  which  CD.  was  ordered  to  deliver  to  the  said 

A.  B.]  in  this  aotion'by  a  judgment  [or,  ordeltO,  dated  the 

day  of ,  19 — .     And  we  further  command  you,  that  if  the 

said  chattels  cannot,  be  found  in  your  bailiwick,  you  distrain  the 
said  C  D .  by  all  his  lands  and  chattels  in  your  bailiwick,  so  that 
neither  the  said  CD.  nor  anyone  for  him  do  lay  hands  on  the 
same  until  the  said  CD.  render  to  the  said  A.  B.  the  said  chattels. 
And  in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  us  in  our  said  Court,  immediately  after  the  execution 
hereof.  And  have  there  then  this  writ. 
Witness,  dc. 


Grive  delivery  of  chattels  specified,  and  whether  the  same  can  be 

delivered  or  not,  levy  £ for  costs  of  execution;  besides  ofhcers' 

fees,  costs  of  levying,  and  all  other  legal  incidental  expenses.    This 
writ  was  issued  by  (solicitor's  name  and  address),  solicitor  for 

,  who  resides  at .    The  defendant  is  a  (description),  and 

resides  at in  your  bailiwick. 


1064. 

Writ  of 
delivery  (2). 
Return  of 
chattels, 
-damag^es  and 
costs. 
[Dan.  Pr. 
.833.] 


(Heading  as  in.  Form  1061.) 

Greorge  the  Fifth  (dc. :  as  in  Form  923). 

To  the  sheriff  of ,  greeting: 

We  command  you,  that  without  delay  you  cause  the  following 
chattels,  namely  (Enumerate  chattels  recovered  by  the  judgment, 
for  the  return  of  vMich  execution  has  been  ordered  to  issue),  to  be 
returned  to  A.  B.,  which  the  said  A.  B.  lately  [recovered  against 
CD.;  or,  which  CD.  Vas  ordered  to  deliver  to  the  said  A.  B.], 


service  of  the  judgment,  and  that  it  has  not  been  obeyed:  0.  XLII.  H.  A  fee 
of  6s.  is  payable  on  issuing:  the  writ:  by  a  stamp  impressed  on  the  prcedpc: 
see  Ord.  as  to  S.  C.  Fees,  1884,  Sohed.  No.  6;  Ord.  as  to  Stamps,  July,  1884, 
Sched.  The  writ  may  be  either  for  (1)  the  return  of  the  chattels  and  distress 
of  all  land  and  chattels  of  the  dft.  until  they  are  returned  vnthout  giving  the 
dft.  the  option  of  retaining  them  and  paying  the  value  (see  Form  1062,  supra), 
or  (2)  for  the  return  of  the  chattels,  or  if  they  cannot  be  found,  the  levying 
of  their  assessed  value  (see  Form  1066).  In  ease  (1)  the  writ  will  only 
issue  upon  an  order,  which  may  be  made  without  a  previous  assessment  of  value: 
see  Hymas  v.  Ogden,  (1905)  1  K.  B.  246,  overruling  Corbett  v.  Lewin,  W.  N. 
(1884)  62.  In  case  (2)  without  any  order. 
(<)  See  0.  XLII.  12;  App.  G.,  No.  8. 


s.  4.]              Enforcing  by  writ  of  delivery.  479 

in  this  action  by  a  judgment  [pr,  order]  dated  the, day  of , 


19 — .  And  we.  further  command  you  that  if  the  said  chattels 
■cannot  be  found  in  your  bailiwick  you  distrain  the  said  C.  D.  by 
aU  his  lands  and  chattels  in  your  bailiwick,  so  that  neither  the  said 
CD.  nor  anyone  for  him  do  lay  hands  on  the  same  until  the  said 
CD.  render  to  the  said  A.  B.  the  said  chattels.  And  we  further 
command  you  that  of  the  goods  and  chattels  of  the  said  C.  D.  in 

your  bailiwick  you  cause  to  be  made  the  sum  of  £ for  damages 

and  also  interest  thereon  at  the  rate  of  £4  per  centum  per  annum' 

from  the day  of ,  19 — ,  which  sum  of  money  and  interest 

were  by  the  said  judgment  [or,  order]  adjudged  to  be  paid  by 
the  said  C.  D.  to  the  said  A.  B.,  together  with  costs.  And  that 
of  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you 
further  cause  to  be  made  the  sum  of  £ ,  being  the  costs  afore- 
said as  taxed  and  allowed  by  one  of  the  taxing  masters  of  our  said 

Court  as  appears  by  his  certificate  dated day  of ,  19 — ,, 

together  with  interest  thereon  at  the  rate  of  £4  per  centum  per 

annum  from  the day  of ,  19 — ,  and  that  you  have  that 

money  and  interest  before  us  in  our  said  Court,  immediately  after 
execution  hereof  to  be  paid  to  the  said  A.  B.  in  pursuance  of  the 
said  judgment  [or,  order].  And  in  what  manner  you  shall  have 
executed  this  our  writ  make  appear  to  us  in  our  said  Court,  imme- 
diately after  execution  hereof.  And  have  there  then  this  writ. 
Witness,  (&c. 


1065. 

Give  delivery  of  chattels  specified,  if  found  in  your  bailiwick,  Indorsement. 
or,  if  not  so  found,  levy  £- —  their  assessed  value.     And  levy  ^j*"' 

£ for  damages  and  costs  and  interest  thereon  at  £4  per  centum 

per  annum,  from  the  day  of  ,   19 — ,  until  payment, 

together   with   £ for    costs    of    execution,    besides    sheriffs' 

poundage,  officers'  fees,  costs  of  levying,  and  all  other  legal  inci- 
dental expenses. 

This  writ  was  issued  by  {solicitor's  nam>e  cmd  address),  solicitor 

for ,  who  resides  at .     The  defendant  is  a  (description), 

and  resides  at ,  in  your  bailiwick. 


.    1066. 

(Heading  as  in  Form  1061.)  Writ  of 

George  the  Fifth  {do. :  as  in  Form  923).  OhltteU  or" 

To  the  sheriff  of ,  greeting: 

We  command  you,  that  without  delay  you  cause  the  following 


value, 
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damages  and    chattels,  namely    (Enumerate   chattels   recovered  by  judgment^ 

Wavi  Pr         ^^^  ^^^  return  of  ufhich  execution  has  been  ordered  to  issue),  to  be 

833.]  returned  to  A.  B.,  which  the  said  A.  B.  lately  [recovered  against 

C.  D.;  or,  which  CD.  >was  ordered  to  deliver  to  the  said  A.  B.']^ 

in  this  action  by  a  judgment  \_or,  order]  dated  the day  of , 

19 — .  And  we  further  command  you  that  if  the  said  chatfcela 
cannot  be  found  in  your  bailiwick,  you  cause  to  be  made  of  thet 

goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  £ ,  being 

the  assessed  value  of  the  said  chattels.  And  we  further  command 
you  that  of  the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, you  cause  to  be  made  the  sum  of  £ for  damages,  and  also 

interest  thereon  at  the  rate  of  £4  per  centurQ  per  annum,  from  the 

day  of ,  19 — ,  which  sum  of  inoney  and  interest  were  by 

the  said  judgment  \_or,  order]  adjudged  to  be  paid  by  the  said 
C.  D.  to  the  said  A.  B.,  together  with  costs.  And  that  of  the 
goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  you  further 

cause  to  be  made  the  sum  of  £ being  the  costs  aforesaid  as. 

taxed  and  allowed  by  one  of  the  taxing  masters  of  our  said  Court 

as  appears  by  his  certificate  dated day  of ,  19 — ,  together 

with  interest  thereon  at  the  rate  of  £4  per  centum  per  annum  from' 

the day  of ,  19 — -,  and  that  you  have  that  money  and 

interest  before  us  in  our  said  Court,  immediately  after  execution 
hereof  to  be  paid  to  the  said  A.  B.  in  pursuance  of  the  said  judg- 
ment [or,  order].  And  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  us  in  our  said  Court,  immediately 
after  execution  hereof.    And  have  there  then  this  writ. 

Witness,  dc. 


1067. 

indorsCTnent.        Give  delivery  of  chattels  specified,  if  found  in  your  bailiwick, 
833.]  or,  if  not  so  found, -leVy  £ — -  their  assessed  value.     And  levy 

£ for  damages  and  costs  and  interest  thereon  at  £4  per  centum 

per  annum,  from  the  day  of  ,  19 — ,  until  payment^ 

together   with   £- for   costs    of   execution,    besides    sheriffs' 

poundage,  officers'  fees,  costs  of  levying,  and  all  other  legal  inci- 
dental expenses. 

The  writ  was  issued  by  (solicitor's  name  and  address),  solicitor 

for  the  said  A.  B.,  who  resides  at  .     The  defendant  is  a 

(description),  and  resides  in  your  bailiwick. 
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1068. 


(12.)  Renewal  of  Writs  of  Execution  (u) . 

Formal  parts :  see  Form  39 .  Summons  for 

on  the  part  of  the  plaintiff  [or  as  may  be],  that  he  may  be  at  liberty  ^^^^^^^^ 
to  renew  the  writ  of  fieri  facias  [or  as  may  6e],  issued  in  this  action,  tlon  (a). 

directed  to  the  sheriff  of  ,  and  bearing  date  the  day  728.]" 

of— ,  19— . 


:  exeou- 


1069. 

19 — .      B.   No.  — .         Prtecipeiai 

In  the  High  Court  of  Justice,  [Dan.  Pr. 

Chancery  Division.  Tii-'\ 

Between  A.  B.  .         .         .         .     Plaintiff, 
and 
CD Defendant. 

Seal  in  pursuance  of  order,  dated  the day  of •,  19 — ,  a 

renewed  writ  of  {Continue  as  in  praecipe  for  original  itirit :  see 
Forms  922,  946,  949,  952,  957,  962,  988,  1015,  1048,  1052,  i057, 
1061). 


1070. 

Formal  parts:  see  Form  31.  Notice  of 

renewal  to  the 

Take  notice  that  the  writ  of  fieri  facias  [or  as  may  be},  issued  in  sheriff  (y). 

this  action,  directed  to  the  sheriff  of ,  and  bearing  date  the  728^]' 

day  of  ,   19 — ,  has  been  renewed  for  one    year    from 

the day  of ,  19 — . 

Dated day  of ,  19 — . 

(Name  and  address  of  solicitor  or  party  reneiving.) 

To  the  sheriff  of . 


(«)  See  O.  XLII.  20,  21;  and  headnote  at  p.  396. 

(a:)  See  O.  XLII.  20;  and  headnote  at  p.  396.  The  application  is  by  sum- 
mons ex  parte.  The  order  need  not  be  drawn  up,  but  a  memorandum  sigfned 
by  the  Master,  or  District  Registrar,  as  the  case  may  be,  will  be  a,  sufficient; 
authority  to  the  proper  officer  to  seal  the  renewed  writ:  O.  LII.  14.  A  fee  of 
3s.  is  payable  on  the  memorandum:  by  a  stamp  impressed  or  adhesive:  Ord. 
as  to  S.  C.  Fees,  1^84,  Sched.  No.  67;  Ord.  as  to  Stamps,  July,  1884,  Sehed. 
Except  in  cases  where  priority  of  date  is  important,  it  is  not  the  usual  practice 
to  renew  a  writ  of  execution  under  0.  XLII.  20.  The  ordinary  course,  after  the 
expiration  of  a  year  from  the  issue  of  the  writ,  ia  to  issue  a  new  writ  upon 
the  certificate  of  the  solicitor  that  nothing  has  been  levied  under  the  first  writ. 

(y)  It  seems  that  where  the  writ  has  not  been  delivered  to  the  sheriff  it  will 
be  renewed  by  the  writ  itself  being  sealed ;  but  where  the  writ  has  been  delivered 
to  the  sheriff,  a  notice  will  be  sealed  and  delivered  to  the  sheriff:  see  O.  XLII. 
20,  21.    For  form  in  the  text,  see  R.  S.  C.  App.  B.,  Part  II.,  No.  21. 

V. — J^.  31 
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jQ_j  (13.)  Amendment  of  Writs  of  Execution. 

Summons  to         Formal  parts :  see  Form  39 . 

execution  («)?    o^  the  part  of  the  plaintiff  [or  as  may  fee],  that  he  may  be  at  liberty 
7?8"l"  ^''        *°  amend  the  writ  [or,  the  indorsement  on  the  writ]  of  fieri  facias 

[or  as  may  &e]  issued  in  this  action  on  the day  of ,  19 — , 

directed  to  the  sheriff  of ,  by  (Here  specify  the  amendments 

which  it  is  desired  to  make). 


(z)  The  order  need  not,  in  general,  be  drawn  up ;  a  memorandum  afgned  by 
the  Master  or  District  !Registrar  will  be  a  sufficient  anthoriiy  to  the  proper 
officer  to  amend  the  writ:  see  0.  LII.  14.  A  fee  of  3s.  is  payable  on  the 
memorandum:  by  a  stamp  impressed  or  adhesive:  X)rd.  as  to  S.  C.  Fees,  1884, 
Sched.  No.  67;  Ord.  as  to  Stamps,  July,  1884,  Sched,  As  to  amending  writs  of 
execution,  see  Chitty's  Arch.  833,  834. 
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CHAPTER  XVII. 

PROCEEDINGS  IN  THE  JUDGES'  CHAMBERS. 

\_Ban.  Pr.,  pp.  835—1008.] 

[As  to  the  jurisdiction  in  Chajnbers  of  the  Judges  in  the  Chancery  Division,  see 
the  Court  of  Chancery  Act,  1852  (15  &  16  Vic.  c.  80).  That  Act  abolished 
the  oflice  of  Master  in  Ordinary  of  the  High  Court  of  Chancery,  and  the 
then  Chancery  Judges  were  empowered  to  sit  in  Chambers  for  the  despatch 
of  business  (s.  11)  j,  see,  too,  J.  A.,  1873,  s.  39.  By  s.  16  of  the  Court 
of  Chancery  Act,  1852,  each  Judge  was  empowe-red  to  appoint  two  Chief 
Clerks;  and  by  a  subsequent  statute,  the  Court  of  Chancery  (Officers)  Act, 
1867  (30  &  31  Vic.  c.  87),  an  additional  Chief  Clerk  was  appointed  to  each 
Judge.  By  virtue  of  various  statutes  assistant  clerks  were  attached  to  each 
set  of  Chambers.  See  s.  77  of  J.  A.,  1873,  as  to  transfer  to  the  Supreme 
Court  of  the  officers  holding  office  at  the  passing  of  the  Act.  The  Chief 
Clerks  in  1897  received  the  title  of  Masters  of  the  Supreme  Court. 

The  practice  at  Chambers  is  chiefly  governed  by  the  provisions  of  0.  LV. 
Up  to  the  end  of  the  year  1900  there  were  four  sets  of  Chambers,  each 
being  annexed  to  one  of  the  four  Senior  Judges  of  the  Chancery  Division. 
As  from  the  commencement  of  Hilary  Sittings,  1901,  there  have  been  three 
sets  of  Chambers,  each  of  them  being  annexed  to  two  of  the  Judges.  The 
fourth  set  of  Chambers  (that  originally  annexed  to  the  then  Junior  Judge 
of  the  Cliancery  Division,  Farwell,  J.)  having  been  distributed  between  the 
three  Divisions.  Four  Masters  with  their  respective  staffs  are  attached  to 
each  set  of  Chambers,  under  thei 'control  of  two  Judges.  See  further,  Encycl. 
Laws  of  Engl.,  tit.  "  Chambers — Chancery  Division."] 


Section  I. — General  Course  of  Proceedings  at  Chambers. 

[Ban.  Pi-.f  pp.  835—863.] 

(I.)  The  Summ(ms. 

Ordinary  Summons. — Summary  of  Material  Provisions  of  S.  S,  C.  1883. 

OHDEB. 

Applications  at  Chambers :  how  made. — By  summons,  whether 


the  application  be  ex  parte  or  otherwise  LIV.  1,2. 

Alteration  of  summons. — None  to  be  made  after  eealing,  without 
leave  obtained  at  Chambers   „     3. 

Length  of  service. — Every  summons,  not  being  an  originating 
summons  to  which  an  appearance  is  required,  must  be  served  two 
clear  days  before  the  return.  In  case  of  summonses  for  time 
only,  they  may  be  served  on  the  day  previous  to  the  return  „     4e. 

Proceedings  on  non-attendance. — Where  any  of  the  parties  fail 
to  attend  upon  the  return,  the  Judge  may  proceed  e.v  parte:  no 
affidavit  of  non-attendanoe  being  required:  though  evidence  of 
service  may  be  called  for;  no  such  proceeding  will  be  reconsidered, 
ufiless  the  JUdge  is  satisfijed  ^Jb^i)  the  party  in  default- wals  not 
guilty  of  wuiral  delay;  the  eosts  oooasionei  fcy  nou'attendance 
are  in  the  discretion  lof  the  Judge,  who  may  direct  them  to  be  paid 
before  reconsideration  of  the  matter  „     5,6. 

31  (2; 


484  PROCEEDINGS  IN  THE  JUDGES'  CHAMBEKS.       [Ch.  XVII. 

Costs  thrown  away  by  non-attendance. — If  the  Judge  does  not       Oedeb. 

think  proper  to  proceed  ex  'parte^  he  may  order  costs  to  be  paid  

to  the  party  attending  by  the  absent  party,  or  by  his  solicitor 
personally LIV.  7. 

Adjournment  for  further  consideration. — Where  the  matter  is 
not  fully  disposed  of  on  the  return  of  the  summons,  the  parties 
must  attend,  without  further  summons,  such  further  appoint- 
ments 33  may  be  given  „     8. 

Wh/it  may  he  included  in  the  same  summons. — All  matters 
upon  which  the  applicant  desires  the  order  or  directions  of  the 
Court  or  a  Ju4ge;  upon  the  hearing,  any  proper  order  or  direc- 
tions may  ibte  made  or  given,  and  any  application  may  be  ad- 
journed from  Chambers  into  Court  „     9. 

Disposal  of  business  by  one  official  for  another. — In  any  cause 
or  matter  one  Master  may  hear  and  dispose  of  any  application 
therein  on  behalf  of  another  Master  „     9A. 

Form  of  Summons. — Ordinary  summons  to  he  in  prescribed 
form  [App.  K.  No.  1] „     10. 

Originating  summons. — {See    note    below;  Forms  1074 — 1077 

and  notes  thereto)  LIV.  4b. — 4f. 

Summons  Booh. — When  the  summons  is  obtained  an  entnr 
thereof  must  be  made  by  the  officer  in  the  "  Summons  Book  : 
stating  the  date,  name  of  the  cause  or  matter,  and  of  the  party 
issuing,  the  purpose,  and  time  of  return  LV.  38. 

Lists  for  the  day. — Daily  lists  must  be  made  out,  and  affixed 
outside  the  Chambers  of  the  respective  Judges;  the  mattera 
therein  will  in  general  be  heard  in  their  order  on  the  lists : „     39. 

Matters  coming  before  the  Masters  are  to  be  entered  in  daily 
lists  and  taken  in  their  order.  Every  matter  commenced  is  to  be 
continued  until  completion,'  subject  to   adjournment  „     39a. 

Originating   Summons. — Summary   of  Material  Provisions  of  R.  S.   C.   1883.. 

Porm  and  issue  of, — The  summons  must  be  in  the  prescribed       Order. 

form  (App.  K.  Nos.  lA,  iB,  la  or  1h),  with  needful  variations.  

It  must  be  prepared  by  the  appUoant  or  his  solicitor,  and  sealed 

in  the  Central  Office.     The  person  obtaining  the  summons  must 

leave  at  the  Central  Office  a  copy  thereof,  which  must  be  duly  - 

filed  and  stamped  LIV.  4b. 

Marking  with  name  of  Judge. — The  summons  must  be  marked 
with  the  name  of  one  of  the  Judges  of  the  Chancery  Division V.  9  (S). 

Whesre  a  cause  or  matter  has  been  assigned  to  a  Judge  as  above- 
mentioned,  every  subsequent  summons  relating  to  the  adminis- 
tration of  the  same  trust  or  so  connected  therewith  as  to  be 
conveniently  dealt  with  by  the  same  Judge,  shall,  whenever  prac- 
ticable, be  marked  with  the  name  of  such  Judge  V.  9  (e).' 

Concurrent  originating  summons. — May  be  issued  for  service 
within  or  out  of  the  jurisdiction  VI.  1a,2a.- 

Appearance. — 'Appearances  are  to  be  entered  at  the  Central 
Office,  and  may  be  so  entered  at  any  time  before  the  hearing  of 
the  summons.  A  party  appearing  after  the  time  limited  for 
appearance  will  not,  without  special  leave,  be  entitled  to  any 
further  time  for  any  purpose  than  if  he  had  appeared  according 
to  the  summons  LIV.  4c. 

Return. — ^The  day  and  hour  for  attendance  on  an  originating 
summons  to  which  an  appearance  is  required  to  be  entered  is 
after  appearance  to  be  fixed  by  notice,  sealed  with  the  seal  of 
the  Chambers.  Such  notice  must  be  in  prescribed  form  (App. 
K.,  No.  If).  The  notice  must  be  served  on  the  defendant  or 
respondent  by  delivering  a  copy  at  the  address  for  service  named 
in  the  memorandum  of  appearance  not  less  than  four  clear  days 
before  the  return  day.  The  time  for  the  hearing  of  an  ex  parte 
summons  is  to  be  fixed  at  the  Chambers  on  production  of  the 
originating  summons  ; ; 4.13_ 
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Default  of  appearance. — ^Wiere  a  defendant  or  respondent  to       Ordek. 

an  originating  summons  to  which  an  appearance  is  required  to  be -^ 

entered  fails  to  appear  within  the  time  limited,  the  plaintiff  or 
applicant  may  apply  for  an  appointment  for  hearing  the  sum- 
mons, and  on  a  cei"tifioate  of  non-appearance,  a  time  is  to  be 
fixed  for  hearing  XIII.  15. 

Where  appearance  not  required. — ^In  certain  specified  cases  a 
respondent  need  not  enter  an  appearance LIV.  4f. 

Liverpool  and  Manchester  District  Registries.— OngmsAm^ 
summonses  may  be  sealed  and  issued  in  those  Rjegistries,  and 
appearances  entered  there R.  S.  C.  May,  1S87. 

The  summonses  are  now  assigned  to  Joyce,  J.,  pursuant  to  order 
of  Lord  Chancellor  of  11th  Ja,n.  1908.  Both  Joyce,  J.  and  Eve,  J. 
have  full  jurisdiction  over  such  summonses  V.  9a. 

As  to  summonses  generally,  see  Dan.  Pr.  845,  846 ;  Seton,  316. .  As  to  the 
different  classes  of  summonses,  see  Dan.  Pr.  846 — 851.  As  to  the  proceedings 
in  Chambers  generally,  see  Seton,  308 — 316;  0.  LV.  As  to  the  business  to  be 
disposed  of  in  Chambers,  see  Dan.  Pr.  835 — 843;  0.  LV.  2.  As  to  the  powers 
and  duties  of  the  Masters,  see  Dan.  Pr.  839—842;  Seton,  314,  315;  0.  LV.  IS- 
IS. As  to  adjournment  to  and  from  Chambers,  see  Dan.  Pr.  841,  854;  Seton, 
313,  314;  0.  LIV.  9;  0.  LV.  29.  As  to  appeals  from  orders  in  Chambers,  see 
Dan.  Pr.  860,  861 ;  Seton,  820 — 822.  As  to  costs  of  proceedings  in  Chambers, 
see  Dan.  Pir.  862,  863;  Seton,  320,  321;  O.  LXV.  27  (16),  (20),  (22^-24). 


{See  Form  39.) 


1072. 

Formal  parts 
of  an  ordinary 
summons  (a). 
[Dan.  Pr. 
846.] 


(o)  Issuing  the  ordinary  summons.  See  notes  to  Form  39,  i>.  23.' 
Searing  the  summons. — The  Masters  in  the  Chambers  of  the  Judge  to  whom 
the  action  or  matter  is  assigned  will  in  general  hear  the  summons:  unless  the 
application  is  one  which,  according  to  the  course  of  practice,  is  dealt  with  by 
the  Senior  Clerks.  The  rooms  in  the  Royal  Courts  of  Justice  at  present  occu- 
pied by  the  Masters  and  the  rooms  in  which  summonses  are  issued,  are  stated 
in  note  (e),  p.  24. 

Orders  made  on  summons. — Orders  made  in  Chambers  to  be  acted  on  by  the 
Paymaster-General  are  drawn  up  by  the  Registrar  unless  the  Judge  othei"wise 
directs ;  e^ery  other  order  made  in  Chambers,  unless  the  Judge  otherwise  directs, 
is  drawn  up  by  the  Master.  The  orders  which  are  usually  drawn  up  in 
Chambers  are  confined  to  orders  madie  in  matters  of  procedure,  under  directions 
to  that  effect  given  by  the  Judges  to  the  Masters.  Orders  drawn  up  by  the 
Begistrars  must  be  entered  in  the  same  way  as  orders  made  in  open  Ct. :  0. 
LV.  74.  Notwithstanding  the  limitation  in  the  rule  as  to  entering  orders  drawn 
up  by  the  Registrars,  orders  drawn  up  in  Chambers  are  usually  entered,  and, 
unless  this  is  done,  such  an  order  is  not  of  record.  In  the  case  of  procedure 
orders  drawn  up  in  Chambers,  no  entry  is  neee8.sary  before  an  attachment 
can  be  issued  for  disobedience  thereof:  0.  LXII.  2  (1).  In  the  case  of  orders 
to  be  drawn  up  in  Chajnbers,  an  order  signed  by  a  Master,  or  a  note  or  memo- 
randum indorsed  on  the  summons  upon  which  any  such  order  is  made  tmd 
signed  or  initialled  by  a  Master,  is  suificient  evidence  of  the  order  having  been 
made:  O.  LV.  74a.  As  to  orders  in  Chambers  which  do  not  require  to  be 
drawn  up,  see  0.  LII.  14.  For  forms  of  orders  made  in  Chambers,  see  Seton, 
308,  Nos.  1,  2,  3.  Orders  made  in  Chambers  not  made  by  the  Judge  personally 
are  marked  in  the  margin  with  the  name  of  the  Mastor  responsible  for  the 
order:  O.  55,  r.  15. 
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1073. 

Notice  under        {Same  US  Form  44.) 

summons  for 
directions  {b) . 

[pan.  Ft.  

308,  846.] 

19^-    B.  No.  — . 
1074.  ^ 

Formal  parts    In  the  High  Court  of  Justice, 

of  an 

originating  Ghanoery  Division. 

inter  partes  (d).      [If  summons  issued  in  District  Registry  of  Liverpool  or  Man- 
chester, say :  Liverpool  or  Manchester  District  Registry.] 
•  {Name  of  Judge.) 

In' the  matter  of  the  estate  of  A.  B.,  deceased. 
Between  CD.       .         .                   .         .     Plaintiff, 
and 
E.  F Defendant. 

Let  E.  F.,  of ,  in  the  county  of ,  the  executor  of  the  said 

A.  B.  deceased,  within  eight  days  after  service  of  this  summons  on 
him,  inclusive  of  the  day  of  such  service,  cause  an  appearance  to 
be  entered  for  him  to  this  summons,  which  is  issued  upon  the 


(i)  The  summons  for  directions  applies  only  to  interlocutory  proceedings 
prior  to  judgment. 

((^)  Originating  summons. — An  originating  summons  is,  by  0.  LXXI.  lA, 
defined  to  mean  "  every  summons  other  than  a  summons  in  a  pending  cause  or 
matter."  Under  the  present  practice  regulating  this  method  of  procedure, 
which  is  governed  by  K.  S.  C.  August,  1894  (embodied  in  0.  LIV.),  there  are 
now  four  forms  of  originating  summons — (1)  The  general  form  (the  one  in  the 
text),  which  is  inter  partes,  that  is  to  say,  it  is  intituled  as  an  action  between 
pit.  and  dft.  Form  1074  is  applicable  to  cases  under  0.  LIVa.,  0.  LV.  3,4,4a,Sa, 
E.  S.  C.  1888,  App.  K.,  No.  lA.  (2)  An  originating  summons  not  inter  partes, 
i.e.,  one  with  no  record,  but  issued  by  an  applicant  against  a  respondent.  This 
form  of  summons  is  the  one  which  must  be  used  ini  the  case  of  the  very 
numerous  applications  which  can  be  made  to  the  Ct.  under  its  statutory  juris- 
diction, or  where  the  summons  is  issued  in  the  matter  of  an  inf  ant^  and  trustees 
or  other  parties  have  to  be  served:  App.  K.,  No.  1b;  Form  1075.  In  both  the 
above  cases  the  form  contemplates  an  appearance  by  a  dft.  or  respondent. 
Forms,  however,"  are  provided  for  cases  where  no  appearance  is  required. 
Thus  (3),  in  the  cases  specially  mentioned  in  0.  LIV.  4p,  though  a  respondent 
is  named,  he  is  not  required  to  enter  an  appearance:  App.  K.,  No.  lo; 
Form  1076.  (4)  The  ex  parte  originating  summons.  -This  form  is  applicable  to 
cases  where  it  is  not  intended  to  serve  the  summons  on  any  person.  For  form 
of  summons,  see  App.  K.,  No.  iH;  Form  1077. 
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appKcation  of  C.  D.,  of ,  in  the  county  of ,  who  claims  to 

be  [State  the  nature  of  the  claim ;  as  thus :  a  person  beneficially 
interested  in  the  estate  of  the  said  A.  B.],  for  the  determination  of 
the  following  questions?  [State  the  questions']. 

Dated  the day  of ,  19 — . 

This  summons  was  taken  out  by ,  of ,  the  solicitor  for 

the  above-named  CD. 

The  defendant  may  appear  hereto  by  entering  appearance  either 
personally  or  by  solicitor  at  the  Central  Office,  Eoyal  Courts  of 
Justice,  Strand,  London  [oi;  at  the  Chambers  of  the  District 
Registrar,  situate  at  Government  Buildings,  Victoria  Street,  in  the 


Issue  of  summons. — Originating  summonses  are  issued  and  sealed  in  tha 
Central  Office,  a  copy  being  filed  there:  0.  LIV.  4b,  and  headnote,  p.  484. 

Assignment  to  judge. — See  O.  V.  9  i(6).  If  it  is  desired  to  have  the  summons 
marked  for  any  particular  Judge,  a  certificate  must  be  produced  signed  by  the- 
solicitor  aind  countersigned  by  the  Master  that  the  summons  is  connected  with  a 
matter  already  pending  before  that  Judge:  0.  V.  9  (e) ;  App.  A.,  Pt.  I.,  No.  19; 
Form  No.   1079. 

Service.— See  O.  LXVII.  5,  6. 

Service  out  of  the  furisdietioii. — See  0.  XI.  8a.  The  scope  of  this  rule  is 
limited  to  cases  as  to  which  there  is  jurisdiction  under  O.  XI.  1  to  grant  leave 
for  service  of  a  writ  of  summons  or  notice  thereof  out  of  the  jurisdiction:  It& 
Aktiebolaget,  #c.  Arbitration^,  (1910)  2  K.  B.  727   (C.   A.). 

Concurrent  originating  summons. — For  service  within  or  out  of  the  juris- 
diction, see  O.  VT.  1a,  2a. 
Appearance. — See  O.  LIV.  40.  and  headnote,  p.  484. 

Time  for  attendance. — This  is  fixed  at  Chambers,  and  in  the  ease  of  sum- 
monses requiring  appearance  to  be  entered,  by  notice  sealed  with  the  seal  of 
the  Chambers:  O.  LIV.  4d;  Form  1093.  The  notice  must  be  served  not  lees 
than  four  clear  days  before  the  return  day.  In  the  case  of  summonses  to  which 
no  appearance  is  required  to  be  entered,  two  clear  days'  service  is  sufficient: 
O.  LIV.  4d,  4b;  and  headnote,  pp.  483,  484. 

Default  of  entry  of  appearance. — See  0.  XIII.  15;  and  headnote,  p.  485. 
The  notice  of  appointment  in  such  case  will  be  served  by  filing:  0.  LXVII.  4> 
An  office  copy  of  the  notice  must  be  produced  on  the  hearing  of  the  summons. 

Default  of  attendance  after  appearance  entered. — The  Judge  may  proceed 
in  the  absence  of  the  dft.  or  respondent,  but  an  affidavit  of  service  of  the  notice 
of  appointment  is  required:  O.  LIV.  5;  Form  1094. 

Third  party  procedure. — ^This  method  of  procedure  is  not  applicable  to  the 
case  of  an  originating  summons:  Me  Wilson,  45  C.  D.  266. 

Fees. — ^A  fee  of  10«.  is  payable  on  sealing  an  originating  summons:  by  a 
stamp  impressed  on  the  copy  filed:  Ord.  as  to  S.  0.  Fees,  1884,  Sohed.  No.  8; 
Ord.  as  to  Stamps,  July,  1884,  Sched. 

As  a  concurrent  originating  summons  may  be  issued  in  the  same  manner,. 
mutatis  mutandis,  as  a  concurrent  writ  of  summons  (0.  VI.  1a),  a  fee  of 
2».  6d.  is  required  on  issuing  as  in  the  case  of  a  concurrent  writ. 

As  to  originating  summonses  generally,  see  Dan.  Pr.  846 — 849;  Seton,  316; 
Marcy  and  Dodd  on  Originating  Summons;  Marcy's  Forms,  2nd  edit. 
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City  of  Liverpool,  or,  at  the  Office  of  the  District  Registrar,  situate 
at  186,  Deansgate,  in  the  City  of  Manchester  (e)]. 

Note. — If  the  defendant  does  not  enter  appearance  within  the 
time  and  at  the  place  above-mentioned,  such  order  will  be  made  and 
proceedings  taken  as  the  Judge  may  think  just  and  expedient. 


1075. 

Pormal  parts 
of  an 

originating 
summons  not 
inter  partem 

[Dan.  Pr. 
847.] 


In  the  High  Court  of  Justice,  19—.    F.  No.  — . 

Chancery  Division. 

Mr.  Justice {g) . 

In  the  matter  of  the  trusts  of  the  will  of  E.  F.,  deceased. 

And  in  the  matter  of  the  Trustee  Act,  1893  [or  as  the  case 
may  &e]. 

Let  C.  D.,  of ,  in  the  county  of ,  within  eight  days 

after  service  of  this  sumlnons  on  him,  inclusive  of  the  day  of  such 
service,  cause  an  appearance  to  be.  entered  for  him  to  this  sum- 
mons, which  is  issued  upon  the  application  of  A.  B.,  of ,  in 

the  county  of  ,  for  an  order  that  {State  the  object  of  the 

explication) . 

Dated  the day  of ,  19 — . 

To  (A) . 

This  summons  was  taken  out  by ,  of ,  the  solicitor  for 

the  above-named  A.  B. 

The  respondent  may  appear  hereto  by  entering  appearance  either 
personally  or  by  solicitor,  at  the  Central  Office,  Royal  Courts  of 
Justice,  Strand,  London. 

Note. — If  the  respondent  does  not  enter  appearance  within  the 
time  and  at  the  place  above-mentioned,  such  order  will  be  made 
and  proceedings  taken  as  the  Judge  may  think  just  and  expedient. 


(e)  As  to  issuing  originating  summonses  in  the  District  Registries  at  Liver- 
pool or  Manchester,  see  E.  S.  C.  May,  1887,  and  headnote,  p.  485.  In  the  case 
of  originating  summonses  not  inter  partes  or  ex  parte  issued  out  of  those  regis- 
tries, Forms  1075,  1076,  1077  will  require  to  be  altered  as  indicated  in  Form 
1074. 

(/)  See  0.  LIV.  4b;  App.  K.,  No.  1b.  This  form  of  summons  must  be  used 
in  the  case  of  applications  under  the  statutory  jurisdiction  of  the  Ct.  where  no 
action  is  pending,  as,  e.g.,  under  the  Trustee  Act,  1893,  the  Lands  Clauses 
Consolidation  Act,  1845,  the  Settled  Land  Acts,  and  many  others.  It  may  also 
be  used  in  other  cases  where  it  is  not  necessary  that  the  summons  should  taka 
the  form  of  an  action  (as  is  the  case  with  a  summons  inter  paries'),  but" there 
are  parties  to  be  served.  A  very  familiar  instance  is  the  case  of  a  summons 
ior  the  maintenance  of  an  infant. 

(_ff)  Name  of  the  Judge  to  whom  the  matter  is  assigned:  O.  V.  9  (6). 

(A)  Name  and  address  of  the  respondent. 
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1076. 

19 — .     D.  No.  — -         Formal  parts 
In  the  High  Court  of  Justice,  sumS^to  ^ 

Chancery  Division.  which  no 

-                   .  .  appearance  IS 

Mr.  J  ustice [k) .  required  to  be 

In  the  matter  of  [State  the  nature  of  the  application;  as  ^^^^p^*^" 
thus :  C.  D.,  a  solicitor  (Be  Taxation  of  Costs,  &c.)].       847.] 

Let  C .  D .,  of ' ,  in  the  countj  of ,  attend  at  thei  Chambers 

of  Mr.  Justice ,  Eoom ,  Royal  Courts  of  Justice,  Strand, 

London,  at  the  time  specified  in  the  margin  hereof,  on  the  hearing 

•of  an  application  on  the  part  of  A.  B.,  of ,  that  {State  relief 

■sought) . 

Dated  the d^y  of ,  19 — . 

This  summons  was  taken  out  by  E.  F.,  of ,  agent  for  Gr.  H., 

of ,  solicitor  for  the  applicant. 

Note. — It  will  not  be  necessary  for  you  to  enter  an  appearance 
in  the  Central  Office,  but  if  you  do  not  attend,  either  in  person  or 
by  your  solicitor,  at  the  time  and  place  mentioned  in  the  margin 
hereof,  such  order  will  be  made  and  proceedings  taken  as  the 
Judge  may  think  just  and  expedient. 


1077. 

19 — .      B.  No.  — .         Formal  parts 
In  the  High  Court  of  Justice,  ^^^^^^ 

Chancery  Division.  summons  (i). 

Mr.  Justice  (k).  848*]' 

In  the  matter  of  A.  B.,  an  infant  [or  as  may  6e]. 

Let  all  parties  concerned  attend  at  the  Chambers  of  Mr.  Justice 

,  Room ,  Royal  Courts  of  Justice,  Strand,  London,  at  the 

time  specified  in  the  margin  hereof,  on  the  hearing  of  an  applica- 
tion on  the  part  of  the  above-named  A.  B.,  of ,  an  infant,  by 

C.  D..  of ,  his  next  friend  {State  relief  sought). 

Dated  the day  of ,  19 — . 

This  summons  was  taken  out  by  E.  F.,  of ,  in  the  county, 

of ,  agent  for  G.  H.,  of ,  in  the  county  of ,  solicitor 

ior  the  applicant. 


(j)  See  B.  S.  C.  App.  K.,  No.  la.    For  cases  to  which  this  form  of  summons 

is  applicable,  see  0.  LIV.  4f. 

(ifc)  Name  of  the  Judge  to  whom  the  matter  is  assigned:  0.  V.  9  (J)..    ' 
(Z)  See  R.  S.  C.  App.  K.,  No.  IH;  and  headnote,  p.  484.     This  form  of 

summons  should,  be  used  when  it  is  not  intended  to  serve  any  person  with  a 

summons  not  inter  partes.    As  to  obtaining  a  return  to  such  a  summons,  see 

O.  LIV.  4d,  and  headnote,  p.  484. 
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1078. 

Eegulationa  The  following  regulations  as  to  titles  are  to  be  observed  as  far 

as  to  titles  .     ,  , 

to  originatiDg  as  practicable: — 

{m).  Administration  summonses  and  summonses  under  Order  LV.  3, 

Administra-  are  to  be  entitled: 

*^°°-  19—.    B.  No.  — . 


In  the  matter  of  the  estate  of  A.  B. 

Between  CD Plaintiff, 

and 

E.  F Defendant. 

Or, 

19—.    B.  No.  ^. 

In  the  matter  of  the  trusts  of  the  settlement  made  on  .the 
marriage  of  A.  B.  with  CD.,  dated,  &c. 

Between  F.  G Plaintiff, 

and 
G.  H Defendant. 

[Marriage  Settlement. — In  all  cases  where  an  originating^ 
summons  is  issued  in  the  matter  of  a  marriage  settlement, 
it  should  be  indexed  under  the  first  letter  of  the  surname 
of  the  husband,  without  regard  to  the  order  in  which  the 
names  of  the  parties  to  the  settlement  appear  in  the  title.]. 

[.Or,  where  the  instrumient  creatmg  the  trust  is  not  a  pmrriage 
settlement ;] 

19—.    B.  No.  — . 

In  the  matter  of  the  trusts  of  an  indenture  dated ,  and 

made  between  A.  B.,  of  the  one  part,  and  0.  D.,  of  the- 
other  part. 

Between  F.  G Plaintiff, 

and 

G.  H Defendant. 

foreclosure  Summonses  under  Order  LV.  5a,  for  redemption  or  foreclosure 

or  redemp-  i  •  i    i  •  .  i  . 

tion.  oi  mortgage  are  to  be  entitled  as  in  an  action,  and  not  m  a 

"matter,"  thus: 

19—.     B.  No.  — . 

Between  A.  B Plaintiff, 

and 
CD Defendant. 

(«i)  The  forms  of  title  given  in  the  text  are  applicable  as  well  to  originating- 
petitions  and  motions,  as  to  originating  summonses.  This  set  of  regulations  i» 
in  nse  in  the  Central  0£Sce. 
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in  "D     "NT  Consti'uotion 

19—.      B.  No.  —.        of  a  written 

Between  A.  B Plaintiff,  instrument 

and 

CD Defendant. 

[If  the  question  arises  in  the  administration  of  an  estate  or 
trust,  the  application  must  be  entitled  also  in  the  matter 
of  the  estate  or  trust,  as  thus: 

19—.    B.  No.  — . 
In  the  matter  of  the  estate  of  A.  B.,  deceased. 

Or, 

19—.    No.  — . 
In  tlie  matter  of  the  trusts  of  an  indenture  made  the 

of ,  19 — ,■  between  {State  parties) .] 

Between  A.  B Plaintiff, 

and 
CD..  .  .  .  Defendant. 
It  frequently  happens  that  a  question  arises  .in  an  existing 
action  or  matter,  which  renders  it  necessary  that  an  application 
should  be  made,  as  well  under  the  statutory  juTisdiction  of  the 
Court  as  in  the  original  action  or  matter.  Such  an  application  is 
usually  treated  as  an  originating  proceeding,  requiring  an 
originating  summons,  though  the  practice  is  not  uniform  in  this 
respect.  In  such  a  case  the  authorities  in  the  Central  Office 
require  that  the  originating  summons  should  be  intituled  in  the 
originating  matter  first,  as  thus: 

19—.     C  No.  — . 

In  the  matter  of  the  estates  situate  at  ,  in  the  county 

of ,  settled  by  the  will  dated  the of  — — ,  19 — , 

'  of  C  C,  deceased. 
And  in  the  miatter  of  the  Settled  Land  Acts,  1882  to  1890. 

and 

18—.     C  No.  — . 

Between  A.  C Plaintiff, 

and 
E.  F Defendant. 

Petitions  and  Originating  Summonses  under  Acts  of 
Parliament  or  Kules  of  Court  giving  Summary 
Jurisdiction  (o)  . 

In  all  cases  where  a  petition  is  presented  or  an  originating 

(«)  See  0.  LIVa. 

(o)  Except  where  otherwise  expressly  stated,  where  an  application  is  made 
under  the  statutory  jurisdiction  of  the  Ot.  by  originating  summons,  such  sum- 
mons must  be  in  the  form  prescribed  by  0.  LIV.  4b,  App.  K.  No.  1b:  see 
Form  107S. 
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summons  is  issued  under  the  authority  of  an  Act  of  Parliament 
giving  summary  jurisdiction,  or  rules  of  Court,  the  petition  or 
summons  must  be  entitled  in  a  substantial  matter  (as  the  first  title), 
and  also  in  the  matter  of  the  particular  Act  as  well  as  any  general 
Act  applicable — such  as  the  Lands  Clauses  Consolidation  Acts, 
1845,  1860,  and  1869,  or  the  Trustee  Act,  1893,  or  the  Settled 
Land  Acts,  1882  to  1890,  as  the  case  may  be,  for  instance: 

If  it  be  a  railway  or  other  local  Act,  and  under  its  powers  a 
portion  of  any  estate  under  settlement,  or  of  the  estate  of  any 
testator  or  intestate,  has  been  taken,  the  petition  or  summons  must 
be  entitled  in  the  matter  of  such  settlement,  or  of  the  estate  of  such 
testator,  or  intestate,  and  in  the  matter  of  the  credit  to  which  the 
money  has  under  the  special  Act  been  paid,  and  in  the  matter  of 
the  general  Act  or  Acts. 


Examples : 
1.  Arbitration 
Act,  1889  (i>). 


19—.  B.  No.  — 
In  the  matter  of  an  arbitration  between  A.  B.  and  CD. 
And  in  the  matter  of  the  Arbitration  Act,  1889. 


2.  Assurance 
Companies 
Act,  1909  (^jo). 


In  the  matter  of  the  [Royal  Exchange  Assurance]. 

And  in  the  matter  of  the  Assurance  Companies  Act,  1909. 


3.  Charitable 

Trusts 
Acts  (q). 


19—.    No.  — . 

In  the  matter  of  the  charity  {Insert  the  vsual  name  or  desig- 
nation of  the  charity,  and  the  name  of  the  parish,,  town- 
ship, or  place,  for  the  benefit  whereof  the  charity  was 
founded,  or  in  which  it  is  ad/tninistered)  in  the  county 
of . 

And  in  the  matter  of  the  Charitable  Trusts  Acts,  1853  to 
1894. 


(p)  The  originating  summons  in  this  case  will  be  one  to  which  no  appearance 
is  required  to  be  entered:  0.  LIV.  4p,  App.  K.,  No.  la;  see  Form  1076,  Aa 
to  proceedings  under  the  Arbitration  Act,  1889  (52  &  53  Vic.  c.  49),  see 
p.  1264. 

(yp)  Assurance  Companies  Act,  1909  (9  Edw.  VII.  c.  49);  see  p.  1278. 

(?)  See  Charitable  Trusts  Act,  1853  (16  &  17  Vic.  o.  137),  and  the  various 
amending  Acts.    See  p.  1101. 
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19—.    W.  No.  0  -. 

In  the  matter  of  the  ,W.  F.  Co.,  Limited  and  Ee- 

duced. 
And  in  the  matter  of  the  Companies  (Consolidation) 

Act,  1903. 


19—.    W.  No.  0  — . 

In  the  matter  of  the  W.  F.  Co.,  Limited. 

And  in  the  matter  of  the  Companies  (Consolidation) 
Act,  1908. 


19—.     W.  No.  — . 
In  the  matter  of  the  W.  F.  Co.,  Limited. 
And  in  the  matter  of  the  Com'panies  Acts,  1908  and  1913. 


4.  Companies 
(Consolida- 
tion) Act, 
1908 
(Reduction 
of  capital) 
ss.  46—56 

(Alteration 
of  objects  of 
•  company) 

s.  9  (*). 

(Inspection 
of  register 
of  members) 
=.  30  (3)  {(). 
(Rectifica- 
tion of 
register  of 
members) 
s.  32  (2)  (e«). 
(Reorgani- 
sation of 
share 
capital) 
s.  45  (»;). 
(Extension 
t)f  time  for 
filing  con- 
tract under 
which 

shares  have- 
been 

allotted  as 
paid  other- 
wise than 
in  cash) 
s.  88(3)(«;). 

(Rectifica- 
tion of 
register  of 
mortgages) 
s.  96  {x). 
(Arrange- 
ments 
between 
creditors 
and 

members  cf 
companies) 
.       ».  120  (3^). 

Companies 
Act,  1913  (a). 


(»•)  See  p. 

1226. 

(»)  See  p. 

1212'. 

(0  See  p. 

1221. 

(«)  See  p. 

1222. 

(«)  See  p. 

1224. 

(«))  See  p 

1250 

(a;)  See  p. 

1251. 

(y)  See  p. 

1252. 

(2)  See  p. 

1263. 
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5.  Convey- 
ancing and 
Law  of  Pro- 
perty Act, 
1881, 
s.  5  (Dis- 
charge of 
iuoum- 
tranoesjfa). 


8.  9  (7) 
(Produc- 
of  docu- 
ments under 
an  Jusknow- 
ledgment  of 
right  of 
produc- 
tion) (i). 

1911,  s.  7 
(binding 
interest  of 
a  married 
woman)  (c). 


6.  Copyhold 
Act,  1894  (<«). 


7.  The  De- 
fence Acts, 
•  1842  to  1873 


8.  Finance 
Act,  1894, 
8.  14  (2)  (/). 


19—.     D.  No.  — . 

In  the  matter  of  a  contract  dated  the' day  of ,  19 — , 

for  sale  of  the  Blackacre  Estate,  situate  at ,  in  the 

county  of ,  and  made  between  CD.  {vendor)  and 

E.  F.  {purchaser). 

And  in  the  matter  of  the  Conveyancing  Act,  1881. 

19—.    B.  No.  — - 

In  the  matter  of  an  acknowledgment  of  the  right  to  produc- 
tion of  documents,  dated  the of ,  19 — ,  given 

by  A.  B.  toC.  D.  ,- .    • 

And  in  the  matter  of  the  Conveyancing  Act,  1881. 

19—.    B.  No.  — . 

In  the  matter  of  the  trusts  of  an  indenture  of  settlement, 

dated  the of ,  19 — ,  executed  on  the  marriage 

of  A.  B.  (husband)  and  C.  D.  (wife). 
And  in  the  matter  of  the  Conveyancing  Act,  1911. 

{The  iTidex  letter  being  the  first  tetter  of  the  husband's 
surname.) 

19—.     B.  No.  — . 
In  the  matter  of  the  Settled  Estates  of  A.  B. 
Ex  parte  the  Board  of  Agriculture  and  Fisheries. 
And  in  the  matter  of  the  Copyhold  Act,  1894. 

19—.    B.  No.  — . 
In  the  matter  of  the  estate  of  A.  B.,  deceased  [or  as  may  be]. 
And  in  the  matter  of  the  Defence  Acts,  1842  to  1873. 

19—.    B.  No.  — . 
In  the  matter  of  the  estate  of  A.  B.,  deceased. 
And  in  the  matter  of  the  Finance  Act,  1894. 
Between  C.  D.  and  E.  F.       .         .         .     Plaintiffs, 

and 
5.  H.        .  .         .     Defendant. 


(a)  Conveyancing  Act,  1881   (44  &  46  Vie.  i;.  41),  s.  5.     See  p.  1147. 
(ft)  Conveyancing  Act,  1881  (44  &  45  Vic.  c.  41),  a.  9  (7).     See  p.  1148. 
(c)  Conveyancing  Act,  1911  (1  &  2  Geo.  V.  c.  37),  s.  7.     See  p.  1150. 
(rf)  Copyhold  Act,  1894  (57  &  58  Vic.  o.  46).     See  p.  1153. 
(e)  Defence  Act,  1842  (5  &  6  Vic.  c.  94),  and  the  various  amending  Acts. 
See  p.  1283. 

(/)  Finance  Art,  1894  (57  &  58  Vic.  c.  30),  s.   14   (2).     See  p.  1157. 
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19—.     B.  No. 

may  he\. 
And  in  the  matter  of  the  Fines  and  Recoveries  Act,  1833.        ■*-°*'  «•  **  W- 


In  the  matter  of  A.  B.,  an  infant  [or  as  may  he\.  9-  ^i^s  and 

Recoveries 


19—.    B.  No.  — . 

In  the  matter  of  A.  B.,  an  infant.  10.  Gnardian- 

ship  of  Infants 

And  in  the  matter  of  the  Guardianship  of  Infants  Act,  1886.  ^<^>  1886  (*)■ 


19—;    B.  No.  — . 

In  the  matter  of  A.  B.,  an  infant.  ii.  Infant 

Settlements 
And  in  the  matter  of  the  Infant  Settlements  Act,  1855.  -A-ot.  i85fl  (ft). 


19—.     B.  No.  — . 

In  the  matter  of  the  share  of  A.  B.,  an  infant,  under  the'will  12.  Infant's 

r  7.Tj!/~iT\i  1  share  under  a 

\or  as  may  be\  or  L.  D.,  deceased.  ^H^  ^g_ 


19—.    D.  No.  — . 
In  the  matter  of  C.  D.  {judgment  debtor),  of ,  in  the  13.  judg- 

^^,,-,,t-^  „4!  ments  Act, 

county  of .  I8g^(^_ 

And  in  the  matter  of  the  Judgments  Act,  1864. 


19—.     B.  No.  — . 
In  the  matter  of  the  trusts  of  the  will  of  A.  B.,  deceased  [or,  14.  Judicial 
In  the  matter  of  a  trust  intended  to  be  created  by  A.  B.J.  isgeS.'^"'' 
And  in  the  matter  of  the  Judicial  Trustees  Act,  1896. 


(jr)  Fines  and  Recoveries  Act,  1833  (3  &  4  Will.  IV.  c.  74),  ss.  33,  48. 
See  p.  1160. 

(A)  Guardianship  of  Infants  Act,  1886  (49  &  50  Vic.  u.  27).     See  p.  703. 

(ft)  Infant  Settlements  Act,  1855  (18  &  19  Vic.  c.  43);  0.  LV.  2  (10). 
See  p.  723. 

(T)  Judgments  Act,  1864  (27  &  28  Vic.  0.  112);   0.  LV.  9b.     See  p.  461. 

(»»)  Judicial  Trustees  Act,  1896  (59  &  60  Vic.  c.  35);  Judicial  Trustee 
Rules,  1897,  r.  2.    See  p.  1136. 
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15.  Land        In  the  Land  Registry.  Title  No. — . 

TraubferActs,                                    °        '' 
1875  and  Mr.  Justice . 

Between  A.  B Applicant. 

and  i 

CD..  .         .     Respondent. 


19—.    W.  No.  — . 

Clause^Con-  ^^  ^^  ^'^  matter  of  the  estate  of  G.  W.,  deceased. 

solidation  jEflj  'parte,  the Railway. 

I860 'and  '  In  the  matter  of  the  Railway  Act,  19 — ,  John 

^^^^k")-  Smith  and  Robert  Stiles,  trustees  of  the  estate  o£ 

G.  W.,  deceased,  the  vendors,  without  power  of  sale.. 
And  in  the  matter  of  the  Lands  Clauses  Consolidation 
Acts,  1845,  1860  or  1869  \_as  the  case  may  6e]. 

19—.    J.  No.  — . 

(2)  In  the  matter  of  the  trusts  of  the  settlement  made  on  the 

marriage  of  John  Jarvis  and  Sarah  his  wife. 

{The  index  letter  being  the  first  letter  of  the  husband' s^ 
surname.)  ' 

Ex  parte  the  London  County  Council. 
In  the  matter  of  the  Metropolitan  Street  Improvement 

Act,  1883  [or  as  may  be'}. 
The  vendors,  John  Smith  and  Robert  Jones,  trustees  of 

the  settlement  of  John  Jarvis  and  Sarah  his  wife, 

without  power  of  sale. 
And  in  the  matter  of  the  Lands  Clauses  Consolidation 

Acts,  1845,  1860  and  1869. 

19—.    T.  No.  — . 

(3)  In  the  matter  of  the  estate  of  William  Thomas,  an  infant. 

Ex  parte  the  Metropolitan  Board  of  Works. 

In  the  matter  of  the  Metropolitan  Street  Improvement 

Act,  1883'. 
The  vendor,  William  Thomas,  an  infant. 
And  in  the  matter  of  the  Lands  Clauses  Consolidation 

Acts,  1845,  1860  and  1869. 

(»)  Land  Transfer  Act,  1875  (38  &  39  Vic.  c.  87);  Land  Transfer  Act, 
1897  (60  &  61  Vic.  c.  65).    See  p.  1175. 

(o)  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vic.  c.  18);  Lands 
Clauses  Consolidation  Acts  Amendment  Act,  1860  (23  &  24  Vic.  c.  106) ;  Lands 
Clauses  Consolidation  Act,  1869  (32  &  33  Vic.  c.  18).     See  p.  1165. 
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19—.     W.  No.  — - 
(4)  (p)  Ex  parte  the  Rector  of  Woolwich,  in  the  county  of 
Kent. 

Ex  parte  the  South  Eastern  and  Chatham  and  Dover 
Railway  Company. 

In  the  matter  of  the  South  Eastern  Railway  Act  (Addi- 
tional Powers),  1882. 

The  vendor,  Rector  of  Woolwich,  without  power  of  sale. 

And  in  the  matter  of  the  Lands  Clauses  Consolidation 
Acts,  1845,  1860  and  1869. 

19—.     C.  No.  — . 

In  the  matter  of  the  Policy  No. ,  dated  the of ,   IJ-  Life 

19 — ,  effected  with  the  C.  Life  Assurance  Company,  on  Companies 
the  life  of  A.  B.,  deceased.  ^om-^ Act"*** 

And  in  the  matter  of  the  Life  Assurance  Companies  (Pay-  i89i>  ^g). 
ment  into  Court)  Act,  1896. 

Ex  parte  the  undertaking  authorised  by  the  [Portsmouth  and  is.  Light 
Hayling  Light  Railway]  Order  [19-].  ^'j^^l^. 

And  in  the  matter  of  the  Light  Railways  Acts,  1896  and  and  is/i2  (i). 
1912. 

In  the  matter  of  the  trusts  of  the  will  of  A.  B.,  deceased  [or  19.  Lunacy 

asmayhel  tTxlnU- 

And  in  the  matter  of  the  Lunacy  Acts,  1890  to  1911. 

19—.     D.  No.  — . 

In  the  matter  of  the  trusts  of  a  Policy  of  Assurance,  dated  20.  Mairied 

the of ,  18 — ,  effected  by  S.  D.,  deceased,  on  pr°perty  Act 

his  own  life,  in  the •  Life  Assurance  Society,  under  1*70,  s.  10 

the  provisions  of  the  Married  Women's  Property  Act, 
1870. 

And  in  the  matter  of  the  Married  Women's  Property  Act, 
1870. 

(p)  If  the  land  taken  belongs  to  a  rector,  vicar,  or  other  corporate  body,  the 
summons  must  be  entitled  JBse  parte  the  rector,  vioar,  or  corporate  body,  as  the 
case  may  be,  and  in  the  matter  of  the  Act  or  Acts. 

(g)  Life  Assurance  Companies  (Payment  into  Court)  Act,  1896  (S9  Vic. 
c.   8);   0.  LIVc;  see  p.  1287. 

(r)  Light  Railways  Acts,  1896  and  1912  (59  &  60  Vic.  c.  48,  and  2  &  3 
Geo.  V.  u.  19);  seep.  1291. 

(>t)  Lunacy  Act,  1911  (1  &  2  Geo.  V.  c.  40);  see  p.  1112. 

(s)  Married  Women's  Property  Act,  1870  (33  &  34  Vic.  c.  93),  o.  10;  soo 
p.  1177. 

D.— F.  32 
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21.  Married 
Women's 
JE'roperty  Act, 
1882,  H.  n{t). 


22.  Married 
Women's 
Property  Act, 
1882,  s.  17{«). 


23.  Mortmain 
and  Charit- 
able Uses 
Acts,  1888 
and  1891  (a:). 


21.  National 
Insurance 
Act,  1911, 
».  66  (y). 


25.  Parlia- 
mentary 
Deposits 
Acts  (2). 


19—.     B.  No.  — . 

In  the  matter  of  the  trusts  of  a  Policy  of  Assurance,  No. , 

dated  the  of  ,   19—,   on  the  life  of  A.   B., 

deceased,  effected  in  the  Life  Assurance  Society. 

And  in  the  matter  of  the  Married  Women's  Property  Act, 
1882. 

And  in  the  matter  of  the  Trustee  Act,  1893, 

19—.     B.  No.  — - 

In  the  matter  of  the  question  between  John  Brown  and 

Mary  Brown,  his  wife,  as  to  certain  property  [Describe 

property,  shortly']. 
[Or,  In  the  matter  of  A.  B.,  the  wife  of  C.  B.] 
And  in  the  matter  of  the  Married  Women's  Property  Act, 

1882. 

19^.    A.  No.  — . 
In  the  matter  of  the  trusts  of  the  will  of  J.  H.  A.,  deceased. 
And  in  the  matter  of  the  Mortmain  and  Charitable  Uses  Act, 

1888,  or  1891  [as  the  case  may  be]. 

19—.     No.  — . 
In  the  matter  of  the  National  Insurance  Act,  1911. 
And  in  the  matter  of  the  employment  of  [Ministers  of  the 
United  Methodist  Church,  or  as.  may  be]. 

19—.    A.  No.  — . 

In  the  matter  of  the  undertaking  of  the  A.  B.  Railway  Bill. 
[The  title  must  be  the  same  as  that  of  the  ledger  credit 
to.  ^hich  the  fund  stands  in  the  Pay  Office.] 

And'  in  the  matter  of  the  Parliamentary  Deposits  Act,  1846. 

[If  the  application  is  under  a  special  Act.] 

19—.    A.  No.  — . 
In  the  matter  of  the  undertaking  of  the  A.  B.  Railway  Bill. 
In  tho  matter  of  the  A.  B.  Railway  Act,  19 — . 
And  in  the  matter  of  the  Parliamentary  Deposits  Act,  1846. 
And  in  the  matter  of  the  Parliamentary  Deposits  and  Bonds 
Act,  1892. 

(<)  Married  Women's  Property  Act,  1882  (45  &  46  Vic.  c.  75),  s.  11;  see 
p.  1178. 

(«)  Married  Women's  Property  Act,  1882  (45  &  46  Vic.  c.  75),  s.  17;  see 
p.  1180. 

(k)  Mortmain  and  Charitable  Uses  Act,  1888  (51  6;  52  Vic.  u.  42);  Mort- 
main and  Charitable  Uses  Act,  1891  (54  &  55  Vie.  c.  73);  see  p.  1108. 

(1/)  National  Insurance  Act,  1911   (1  i:  2  Geo.  V.  c.   55);   see  p.   1294. 

(2)  Parliamentary  Deposits  Act,  1846  (9  &  10  Mc.  c.  20);  Parliamentary 
Deposits  and  Bonds  Act,  1892  (55  &  56  Vif.  u.  27) ;  0.  LV.  2  (6) ;  see  p.  1290. 
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26.  Patents 
and  Designs 
Act,  1907. 


(Extension 
of  term  of 
patent), 
s.  18tff). 
>  (Eeotifioa- 
tion  of 
Register 
of  Patents), 
9.  72  (J). 


19—.     B.  No.  — . 

(1)  In  the  matter  of  letters  patent  granted  to  A.  B.,  of 

{address  and  description),  bearing  date  the  of 

,  19 — ,  No.  — ,  for  the  invention  of  (Set  out  title 

of  invention) . 
And  in  the  matter  of  the  Patents  and  Designs  Act, 
1907. 

19—.     B.  No.  — .      ' 

(2)  In  the  matter  of  letters  patent,  dc.  (as  above).  |  of  latent)*," 
And  in  the  matter  of  the  Patents  and  Designs  Act,  1907 .    j  s-  2S  (c). 

19—.     B.  No.  — . 
In  the  matter  of  an    Act  [State   session]  George    V.   27.  Private 
cap.       [State  chapter],  for  empowering  the  trustees  Hament.^'^" 
of  the  estate  of  A.  B.,  deceased,  to  grant  leases,  and 
for  other  purposes. 

19—.     B.  No.  — . 
In  the  matter  of  the  trusts  of  the  will  of  A.  B.,  deceased  28.  Public 

[or  as  the  case  may  be].  i906W.^''*' 

And  in  the  matter  of  the  Public  Trustee  Act,  1906. 

19—.     B.  No.  — . 
In  the  matter  of  the  B.  Eailway  Company.  29.  Railway 

And  in  the  matter  of  the  Railway  Companies  Act,  1867.  ^^^iseUA 

19—.     B.  No.  — . 
(1)  In  the  matter  of  the  Blackacre  Estate  [or,  of  the  timber  30.  Settled 

on  the estate],  situate  at ,  in  the  county  of  jg^^  to  18^90 

[or,  of  the  chattels],  settled  by  a  settlement  made  (/)• 

bj  an  indenture  dated  the day  of ,  and  made 

between  A.  B.  and,  dc.  (State  parties), 

{a)  Patents  and  Designs  Act,  1907  (7  Edw.  VII.  o.  29);  0.  LIIIa.  r.  3; 
Frost's  Patent  Law,  vol.  2,  p.  212.  The  application  is  by  petition  to  be 
assigned  to  Warrington,  j.,  the  Judge  selected  for  the  purpose  by  the  Lord 
Chancellor  by  order  dated  2nd  April,  1913.     See  p.  820  et  seq.- 

(6)  See  Frost's  Patent  Law,  vol.  2,  p.  82.  The  application  is  by  origi- 
nating motion.  The  name  of  the  Judge  will  be  obtained  by  ballot  as  provided 
by  O.  V.  r.  9  (e). 

(c)  See  note  («);  Patents  and  Designs  Act,  1908  (8  Edw.  VII.  c.  4); 
O.  LIIIa.  11;  Frost's  Patent  Law,  vol.  2,  p.  268.  The  application  under 
s.  23  of  the  Patents  and  Designs  Act,  1907,  is  by  petition,  assigned  to  AVar- 
rington,  J. 

id}  Public  Trustee  Act,  1906  (6  Edw.  VII.  c.'  55);  see  p.  1143. 
■   (e)  Railway  Companies  Act,  1867  (30  &  31  Vic.  c.  127);  see  p.  1307. 

(f)  Settled  Land  Act,  1882  (45  &  46  Vic.  c.  38);  Settled  Land  Act, 
liH  (47  &  48  Vic.  i:.  18);  Settled  Land  Acts  Amendment  Act>  1887  (50  la 
51  Vie.  c.  30);  Settled  Land  Act,  1889  (52  &  53  Vic.  o.  36);  Settled  Lard 
Act,  1890  (53  &  54  Vic.  c.  69).    See  p.  1194'.  :    . 

32  (2) 
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(Infant.) 


(Tenant  by 
the  cur- 
tesy.) 


31.  Solicitors 
Act,  1843  (A). 


32.  Trade 
Marks  Act, 
1906  (t). 

(For  leave 
to  register), 
ss.  9  (5), 
12-14,  19- 
21  (/). 


(T?or  recti- 
fication of 
the  regis- 
ter), 

ss.  33,  35, 
37  (A). 
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19—.     D.  No.  — . 

[or,  by  the  will  of  C.  D.,  dated  the day  of , 

19 —  [or,  as  the  case  may-  6e]  (g)-] 
And  in  the  matter  of  the  Settled  Land  Acts,  1882  to 
1890. 

19—.     S.  No.  — 

(2)  In  the  matter  of  the  Blackacre  Estate  [or,  of  the  timber 

on  the  estate],  situate  at  ,  in  the  county 

of ,  settled  land  within  the  meaning  of  the  Settled 

Land  Act,  1882,  s.  59  [or,  settled  by  a  settlement 
deemed  to  be  existing  under  the  Settled  Land  Act, 
1882,  B.  59],  by  reason  of  John  Smith,  the  person 
seised  of  or  entitled  to  such  land,  being  an  infant. 

And  in  the  matter  of  the  Settled  Land  Acts,  1882  to 
1890. 

19—.    R.  No.  — . 

(3)  In  the  matter  of  the  Blackacre  Estate  at  ,  in  the 

county  of ,  settled   by   a  settlement   within   the 

meaning  of  [or,  deemed  to  be  existing  under]  the 
Settled  Land  Acts,  1882  and  1884,  and  made  by  Mary 
Roberts,  deceased,  the  late  wife  of  John  Roberts. 

And  in  the  matter  of  the  Settled  Land  Acts,  1882  to 
1890. 

19—.     B.  No.  — . 
In  the  matter  of  A.  B.,  a  solicitor.     (Taxation  of  Costs,  dc.) 

19—.     B.  No.  — . 

(1)  In  the  matter  of  an  application  by  A.  B.  for  the  regis- 
tration of  a  trade-mark,  No.  — ■,  in  Class  (     ). 

[In  the  matter   of    the    opposition  thereto  of  C.  D., 

No.  -^.J 
And  in  the  matter  of  the  Trade  Marks  Act,  1905 . 

19—.    B.  No.  — . 

(2)  In  the  matter  of  the  trade-mark  No.  — ,  registered  in 

^   Class  (     )  in  the  name  of  A.  B. 

And  in  the  matter  of  the  Trade  Marks  Act,  1905. 

Cff)  See  Settled  Land  Act  Eulea,  1882,  App.  No.  1. 

(_h)  Solicitors  Act,  1843  (6  &  7  Vic.  c.  73);  see  p.  1088. 

(0  Trade  Marks  Act,  1905  (5  Bdw.  VII.  c.  15);  Trade  Mark  Rules,  1906; 
see  p.  843. 

0)  Sebastian  (5th  ed.).  Trade  Mark  Rules,  Nos.  40  and  121.  The  appli- 
cation is  by  originating  motion:  Form  1617. 

(A)  Sebastian  (5th  ed.),  Trade  Mark  Rules,  No.  121.  The  application  is 
by  originating  motion:  Form  1618. 
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In  the  matter  of  the  Trade  Union  Act,  1913 .  ^^:'^^^\ 

'  Union  Act, 

And  in  the  matter  of  the  refusal  of  [or,  the  withdrawal  byj  1913  {i). 
the   Registrar  of  Friendly    Societies    {do. :  see  Form 
2392). 


19—.     B.  No. 
In  the  matter  of  the  A.  B.  Tramway. 
And  in  the  matter  of  the  Tramways  Act,  1870. 


34.  Tramways 
Act,  1870  («). 


19—.     B.  No.  — . 
(1)  In  the  matter  of  the  trusts  of  the  will  of  A.  B.,  deceased. 
And  in  the  matter  of  the  Trustee  Act,  1893. 


36.  Trustee 
Act,  1893  (n). 


19—.     B.  No.  — . 

(2)  In   the   matter  of   the   trusts   of   the   sum   of   1,000L 

bequeathed  by  the  will  of  A.  B.,  deceased,  in  favour 
of  C .  D .  [this  must  agree  vMh  the  title  to  the  affidavit 
on  which  the  funds  were  lodged']  (o) . 
And  in  the  matter  of  the  Trustee  Act,  1893 . 

19—.     B.  No.  — . 

(3)  In  the  matter  of  A.  B.,  an  infant  legatee. 

19—.     B.  No.  — . 
[Ory  In  the  matter  of  A.  B.,  absent  beyond  seas.] 

19—.    D.No.  — . 
\_0r,   In  the   matter  of   the  legacy  [or,   share   of   residue] 

bequeathed  to  A.  B.  by  the  will  of  C.  D.,  deceased.] 
[This  must  agree  'with  the  ledger  credit  to  which  the  fund 

stands  in  the  hooks  of  the  Fay  Office.] 
And  in  the  matter  of  the  Trustee  Act,  1893 . 


(Where 
funds 
lodged  in 
Court  on 
affidavit) 


(Where 
funds 
lodged  in 
Court  with- 
out an  affi- 
davit) (p). 


In  the  matter  of  a  contract  dated  the 


19—.     B. 
—  day  of 


No.  — . 
,  19- 


36.  "Vendor 
and  Purchaser 


for  the  sale  of  real  [or,  leasehold]  estate,  made  between  ^ot,  1874  («). 
A.  B.  {vendor)  and  CD.  {purchaser). 
And  in  the  matter  of  the  Vendor  and  Purchaser  Act,  1874 


(I)  Trade  Union  Act,  1913  (2  &  3  Geo.  V.  c.  30);  see  p.  1319. 

\m)  The  Tramways  Act,  1870  (33  &  34  Vic.  o.  78);  and  the  Board  of 
Trade  Rules  thereunder,  dated  January,  1892;  see  p.  1315. 

(»)  Trustee  Act,  1893  (56  &  57  Vic.  u.  53);  O.  LIVb.;  O.  LV.  13a.;  see 
p.  1112. 

(o)  See  0.  LIVb.  4a. 

(p)  See  0.  LIVb.  4. 

(?)  The  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vic.  o.  78);  see  p.  1210. 
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1079. 

Certificate  of 
assignment 
of  action  or 
matter  (r). 


(Title  and  reference  to  the  record.) 

I,  E.  ¥.,  of ,  solicitor  for  the  above-named  plaintiff  [or, 

applicant],  hereby  certify  that  the  summons  annexed 
hereto  relates  to  the  administration  of  the  same  trust  as 
or  is  so  connected  with  the  action  or  matter  entitled 

(insert  title),  and  assigned  to  Mr.  Justice ;,  as  to  be 

conveniently  dealt  with  by  the  same  Judge. 

Dated  — ,  19—. 

(Signed) 

Solicitor. 
Countersigned. 

{Signature  of  Master.) 


1080. 

Enlargement 
of  return  of  a 
summons. 
[Dan.  Pr. 
849.] 

1081. 

Summons  for 

substituted 

service  of  an 

originating 

summons. 

[Dan.  Pr. 

850.] 

1082. 

Summons  for 
substituted 
service  of  an 
ordinary- 
summons. 
[Dan.  Pr. 
850.] 

1083. 

Affidavit  in 
support. 


(Same  as  Form  40.) 


(Same  as  Form  376.) 


(Seme  as  Foj:m  377.) 


(See  Form  374,  which  can  be  adapted.) 


(r)  See  0.  V.  9  (e);  App.  A.,  Pt.  1,  No.  19.     If  the  originating  summons 
is  assigned  to  a  particular  Judge  on  this  certificate,  the  summons  will  be  marked 

in  the  Central  Office  "Mr.  Justice (by  certificate)."    Where  it  is  found 

that  the  matter  has  been  assigned  to  a  wrong  Judge,  a  fresh  assignment  to 
the  proper  Judge  can  be  obtained  at  the  Central  Office,  upon  production  of  a 
certificate  of  the  Master  in  the  Chambers  of  the  Judge  to  whom  the  matter  was 
originally  assigned  that  he  has  not  dealt  with  it,  and  a  certificate  in  the  above 
form  countersigned  by  the  Master  to  whose  Division  it  ought  to  have  been 
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1084. 

Formal  farts :  see  Form  8 .  Affidavit  of 

I  did,  on  the  of  ,  19 — ,  at  ,  in  the  county  of  originating 

(State  where),  personally  serve  C.  D.,  the  defendant  [or,  pimmons  re- 

^  .  .  ...  .       quiring  an 

respondent]  herein,  with  a  true  copy  of  the  originating  summons  in  appearance 
this  action  [or,  matter],  which  originating  summons  appeared  to  ^''* 
me  to  have  been  regularly  issued  out  of  the  Central  Office  of  the 
Supreme  Court  [or,  the  Manchester  or  Liverpool  District  Registry 
of  the  High  Court  of  Justice]  against  the  defendants  [or,  respon- 
dents (naming  them,  if  not  named  in  the  titley]  on  the  application 
of  the  plaintiffs  [pr,  applicants  (naming  them,  if  not  named  in  the 
title)'},  and  which  was  dated  the of ,  19 — . 


1085. 

Formal  parts :  see  Form  8 .  Affidavit  of 

I,  [name]  of  [address  and  occupation']  make  oath  and  say  as  originating 

follows :  —  summons  not 

1.  I  did,  on  the  of  : ,  19 — ,  at  [place  of  service]  in  appearance? 

the  county  of ,  personally  serve  [name  of  person  served?^  the 

[defendant  or  respondent]  herein  [each  if  more  than  one]  with  a 

true  copy  of  the  originating  summons  in  this  [action  or  matter] 
which  originating  summons  appeared  to  me  to  have  been  regularly 
issued  out  of  the  Central  Office  of  the  Supreme  Court  of  Judicature 
against  the  [defendants  or  respondents,  nam/ing  them  if  not  namied 
in  the  title]  on  the  application  of  the  [plaintiffs  or  applicants, 
naming  them  if  more  than  one] .  i 

2.  The  copy  of  the  originating  summons  so  served  as  aforesaid 
bore  on  the  face  thereof  due  notice  to  the  person  served  therewith 
of  the  place  where  he  was  required  to  attend,  and  the  day  and  hour 
of  such  attendance. 


1086. 

Formal  parts :  see  Form  8 .  Affidavit  of 

1.  (See  Form  378.)  ^nating" 

2.  The  said  (substitute)  is  the  person  of  that  name  who  is  named  summons  on 

in  the  order  made  in  this  action  [or,  matter],  dated  the  of  man.  Pr. 

,  19 — ,  the  duplicate  whereof  is  now  produced  and  shown  to  ^^^-1 

me  and  marked  A.B.I  [or,  if  not  exhibited,  say :  whereby  it  was 
ordered  that  (Set  out  directions  as  to  the  substituted  service)] ;  and 
at  the  time  of  the  aforesaid  service  of  the  copy  of  the  originating 
summons  on  the  said  (substitute),  I  also  served  him  with  the  said 
order  of  the  of  ,  19 — ,  by  delivering  to,  and  leaving 

(»)  This  form  is  in  official  use. 
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with  him  a  true  copy  of  such  order ;  and  I  at  the  same  time  pro- 
duced and  showed  to  him  the  duplicate  of  such  original  order,  duly 
passed  and  entered. 

Or,  an  offioe  copy  of  such  order  sealed  with  the  seal  of  the 

Central  Office. 


1087.  : 

Affidavit  of  (Same  as  Form  41  or  42.) 

service  of  an 
ordinary 

summoDS.  ■ 

[Dan.  Pr. 
849.] 

1088. 

The  like,  by        .  {Same  OS  Form  43.) 

registeied  

post. 

1089. 

The  like,  on  a       {Same  as  Form  42,  domn  to  dwelling-house  of;  adding :  G.  H. 
fD^l^Pr!         {ifumie  of  substitute),  the  person  named  in  the  order  in  this  action 

850-]  dated  the  of ,  19 — ,  situate  at ,  in  the  county  of 

,  with  a  clerk  [or,  servant]  of  the  said  G.  H.  there. 


{Title  and  reference  to  the  record.) 

Memorandum  Enter  an  appearance  for  A.  B.,  the  defendant  [pr  respondent] 
of  appearance  ^  originating  Summons  at  the  suit  of  C.  D.  in  this  action  [or^ 
summons  (x).    matter]. 

[Dan.  Pr.  ^^^^  ^j^.^  ^^  ^^ ^  jg_ 

{Name,  do.  of  solicitor  or  party  entering 
the  appearance.) 


1091. 

Notice  of  Formal  parts :  see  Form  31 . 

appearance  ,  i^  i.i  i  bat-. 

(t/).  iako  notice  that  i  have  this  day  entered  an  appearance  for  A.  B., 

«47^1  ^"^         ^^^  defendant  [pr  respondent],  to  the  summons,  dated ,  19 — , 

issued  in  this  action  [or,  matter]. 


(a)  See  0.  LIV.  4c ;  App.  A.,  Part  II.,  No.  1;  and  headnote,  at  p.  484. 
An  infant  dft.  appears  by  guardian  eui  litem :  0.  XVI.  18,  19.  For  form  of 
affidavit  on  such  appearance,  see  E.  S.  C.  App.  A.,  Part  II.,  No.  8;  and 
Forms  96,  97.  In  the  caae  of  a  person  of  unsound  mind,  not  so  found,  a  guar- 
dian ad  litem  must  be  appointed  upon  a  petition  of  course,  after  appearance  has 
been  entered:  see  Form  121.  A  fee  of  2s.  is  payable  on  entering  appear- 
ance for  each  person:  by  a  stamp  impressed  on  the  memorandum  or  form,  which 
can  be  obtained  at  the  Inland  Revenue  Office,  Royal  Courts  of  Justice:  Ord.  as 
to  S.  C.  Fees,  1884,  Sohed.  No.  17;  Ord.  as  to  Stamps,  July,  1884,  Sohed. 

(y)  See  O.  LIV.  4c ;  and  headnote,  at  p.  484.  As  to  notice  of  appear- 
ance, see  0.  XII.  9.  The  sealed  prceoipe  for  appearance  is  usually  left  at 
Chambers.  Though  there  is  no  rule  making  this  compulsory,  it  is  a  very 
convenient  practice.  '      I 
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1092. 


(Title  and  reference  to  the  record.)  Certificate  of 

^  ■'  '  non-appear- 

A  n  affidavit  of  service  of  an  originating  summons  on  the  def en-  55^^  (*')• 

'dant  \or,  respondent]  C.  D.,  at  {flace  of  service),  on  the day  852.] 

■of  ,  19 — ,  having  been  iiled:    It  is  herebj^  certified  that  no 

«,ppearance  has  been  entered  for  the  said  CD. 
Dated  thii day  of ,  19 — . 


1093. 

{Title  and  reference  to  the  record.)  Notice  of 

appointment 

To  C.  D.  {name  of  defendant  or  respondent).    Take  notice  that  to  hear 
you  are  required  to, attend  at  the  Chambers  of  the  Judge,  Eoom  g^™on"(a) 

No.  ,  Royal  Courts  of  Justice,  Strand,  London,  on  the [Dan.  Pr. 

"day  of ,  19 — ,  at o'clock  in  the noon,  for  the  hearing       '■' 

■of  the  originating  summons  issued  herein  on  the day  of , 

19 — ,  and  that  if  you  do  not  attend  in  person  or  by  solicitor  at  the 
time  and  place  mentioned,  such  order  will  be  made  and  proceed- 
ings taken  as  the  Judge  may  think  just  and  expedient. 

Dated  this  — ;—  day  of ,  19 — 

(Signed) 
Solicitor  for  the  plaintiff 
[or,  applicant]. 


1094. 

{Title  and  reference  to  the  record.)  Affidavit  of 

Formal  parts :  see  Form  8 .  ^o^^^a 

1.  I  did,  on  the day  of ,  19—,  before  the  hour  of  six  appointment. 

[ory  two]  o'clock  in  the  afternoon  serve  Mr.  X.,  the  solicitor 
[or,  agent]  for  the  defendant  [or,  respondent],  A.  B.,  in  this  action, 
[o/',  matter],  with  a  true  copy  of  the  notice  of  the  day  and  hour  for 
attendance  under  the  originating  summons  in  this  action  [or, 
matter]  now  produced  and  shown  to  me  and  marked  "A."  [this 
exhibit  must  he  the  original  sealed  notice  referred  to  in  Order  LTV . 
r.  4d.J  by  leaving  it  at  the  office  of  the  said  Mr.  X.,  situate  at 

(z)  This  certificate  is  required  to  be  produced  at  Chambers  before  an  appoint- 
ment for  the  hearing  of  an  originating  summons  to  which  an  appearahce  is 
required  will  be  given,  where  any  dft.  or  respondent  has  not  entered  an  appear- 
jince  within  the  time  limited:  0.  XIII.  16.  The  notice  must  be  filed  under 
O.  LXVII.  4,  and  an  office  copy  produced  at  the  time  appointed  for  hearing. 

(o)  See  0.  LIV.  4d;  App.  K.  No.  If.  The  notice  must  be  sealed  at 
Chambers.  As  to  a  dft.  or  respondent  in  default  of  appearance,  see  0.  XIII. 
15.  In  such  case  this  notice  may  be  served  by  filing  at  the  Central  Office  on 
prodnetion  of  a  certificate  of  non-appearance  under  O.  LXVII.  4.  An  office 
■copy  of  the  notice  must  in  such  case  be  produced  at  the  hearing  of  the  summons. 
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,  being  the  Mdress  for  service  of  the  said  defendant  [or„ 

respondent]  A.  B.  in  this  action  [or,  matter]  with  a  clerk  [or  as 
may  he\  of  the  said  Mr.  X.  there. 


1095. 

Summons  to 
amend 
OTigmating 
summons  [b). 


Formal  parts:  see  Form  39. 
on  the  part  of  A.  B.,  the  plaintiff  [or,  applicant]  herein,  that  the- 

originating  summons  issued  herein  on  the day  of ,  19— ^ 

may  be  amended  by  {State  nature  of  proposed  amendments) . 


1096. 

Fiat  for 
amendment  of 
originating 
summons 
without  a 
formal  order 

1097. 

Pnecipe  for 
amendment  of 
originating 
summons  (c). 


Let  the  summons  be    amended  as  shown  in   red  ink  [or,  as- 
advised].    " 

,  Master. 


{Title  and  reference  to  the  record.) 
Amend,  in  pursuance  of  order  [or,  fiat],  dated  the  - 
— ,  19 — ,  the  originating  summons  herein,  by  {Set  out  amend- 


day  of 


ments  when  required) . 
Dated  the day  of 


19- 


{Name  and  address  of  solicitor  or  party  amending 
the  summons.) 


1098. 

Notice  of 
appointment 
for  the  further 
consideration 

o^^ a  summons  g£^gj.^(.£Qjj^  a^^-  ^}^g  Chamibers  of  Mr.  Justice 

[Dan.  Pr. 
851.] 


Formal  parts :  see  Form  31. 

Take  notice  that  the  Master  has  appointed  ,  the  of 

— ,  19 — ,  at o'clock  in  the. noon,  for  the  further  con- 

-  and  Mr.  Justice 


Eoom  No.  ,  Koyal  Courts  of  Justice,  Strand,  London^ 


(6)  An  originating  summons  will  be  amended  at  the  Central  Office  (unless 
the  amendment  is  substantial)  before  service  without,  order.  After  service  it- 
can  be  amended  at  the  hearing,  but  if  it  is  desired  to  amend  before  the  hearing, 
a  summons  must  be  issued.  In  any  case  no  formal  order  is  usually  required 
(0.  LII.  14),  but  on  production  of  a  fiat  of  the  Master  on  the  summons  (see 
Form  1096)  the  necessary  amendment  will  be  made  at  the  Central  Office,  th& 

summons  being  marked  "  Amended  the of 19 —  pursuant  to  fiat  dated 

the  of 19 — ."     A  fee  of  3s.  is  payable  on  th©  flat,  and  2».  6rf.  on 

amending  an  originating  summons:  by  a  stamp  adhesive  to  the  prceeipe :  Ord.  as 
to  S.  0.  Fees,  1884,  Sched.  Nos.  9,  67;  Ord.  as  to  Stamps,  July,  1884,  Sched. 

(c)  See  note  (6),  supra. 

(c[)  See  0.  LIV.  8;  and  headnote,  p.  484.  As  to  continuation  of  proceedings- 
by  adjournment,  and  the  course  where  a  break  occurs  in  the  adjournment,  see 
Dan.  Pr.  851,  note  (w). 
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of  tho  application  made  by  the  summons  daited  the of 


19 — ,  taken  out  in  this  action  [or,  mlatter]  on  behalf  of  the  plaintiff 
[w  as  <may  be]. 


1099. 

Formal  parts :  see  Form  39.  Summone  to 

1  <>iT-.-7  -I'-r         disiniss,  or 

on  the  part  oi  A.  B.,  m  the  summons  taken  out  m  this  action  \or,  stayprooeed- 

matter]^  dated  the day  of ,  19 — ,  named  as  the  applicant  o^^ating 

\or,  as  one  of  the  applicants]  therein :  summons 

1.  That  the  said  summons  may  be  taken  off  the  file  of  this  lyithout 

Honourable  Court,  and  mav  be  dismissed  with  costs:  on  the  around  authority. 

1       ■  n     1        [Dan.  Pr. 

that  the  same  has  been  taken  out  without  the  authority  oi  the  849,  866.] 
applicant . 

Or,  if  the  summons  is  by  a  co-applicant :   That  the  name  of 
the  said  A.  B.  may  be  struck  out  of  the  original  summons, 
filed  in  the  Central  Office,  on  the  ground  that  the  said  sum- 
mons has  been  taken  out  without  his  authority;  and  that  no 
further  proceedings  may  be  taken  in  his  name,  or  on  his 
behalf . 
2-  That  the  defendant's  [or,  respondent's]  costs  occasioned  by 
the  said  summons  ma}'  be  taxed;  and  that  Mr.  CD.,  the  solicitor 
by  whom  the  said  summons  has  been  taken  out,  may  be  ordered 
to  pay  such  costs  to  the  persons  entitled  thereto.  "^ 

3.  That  in  case  he  shall  neglect  so  to  do,  and  the  applicant  shall 
pay  such  costs,  or  any  part  thereof,  the  said  CD.  may  be  ordered 
to  repay  to  the  applicant  what  he  shall  so  pay,  together  with  such 
costs  as  he  shall  be  put  to  by  reason  of  such  non-payment. 

4.  That  the  said  CD.  may  be  ordered  to  pay  to  the :  applicant 
his  costs,  if  any,  of  the  said  summons,  and  consequent  thereon,  and 
his  costs  of  this  application,  to  be  taxed  as  between  solicitor  and 
client. 


1100. 

Formal  parts :  see  Form  39 .  Summons  to 

on  the  part  of  A.  B.,  in  the  summons  taken  out  in  this  action  [or,  ordinary 

matter],  dated  the day  of ,  19 — ,  named  as  the  p,pplioaait  summons 

therein :  -without 

1 .  That  the  said  summons  may  be  dismissed  with  costs,  on  the  man "pr' 
ground  that  the  same  has  been  taken  out  without  the  authority  of  8*9.] 
the  said  A.  B. 

2.  That  the  respondent's  costs  of  the  said  summons  may  be 
taxed. 

3.  That  Mr.  C  D.,  the  solicitor  (Continue  as  in  Form  1099, 
par.  2,  to  the  end)-. 
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1101. 

Affidavit  in 
support. 
[Dan.  Pr. 
849,  866.] 


Formal  parts :  see  Form  8 . 

1 .  (Show  when  deponent  first  becatnie  aware  that  the  summons 
had  been  taken  out  in  his  name.) 

2.  (State  object  of  the  smnmons.) 

3.  (Proi>e  that  the  solicitor  by  whom  the  summons  has  been 
tdken  <Mt  has  not  been  authorised  by  'the  applicant,  and  that  there 
has  been  no  consent  or  acquiescence  on  the  part  of  the  applicant.} 

4.  (State  any  communication  had  tvith  the  solicitor  who  tooTc 
out  the  summons,  and  explain  the  cause  of  any  delay  in  applying, 
since  the  deponent  discovered  that  the  summmis  had  been  issued.) 

5 .  (Show  'meaofis  of  Timowledge . ) 


1102. 

Notice  that  a 
summons  will 
be  attended 
by  counsel 
before  the 
Master  (e). 
[Dan.  Pr. 
8.53.] 

1103. 

Notice  that 
a  summons 
adjourned  to 


Forrrud  parts :  see  Form  31 . 

Take  notice  that  we  shall  attend  the  summons  in  this  action  [or, 

matter],  dated  the day  of ,  19—,  taken  out  on  the  part  of 

the  plaintiff  [or  as  may  &e],  ty  counsel  on  behalf  of  the  plaintiff 
[or  as  may  be]. 


Form/ttl  parts :  see  Form  31 . 

Take  notice  that  his  Lordship,  Mr.  Justice  - 


,  will  be  attended 


Wtended  "^  ^y  counsel  on  behalf  of  the  plaintiff  [or  as  may  be],  on  the  hearing 
by  counsel       by  his  Lordship  of  the  summons,  dated  the day  of ,  19 — , 


[Dan.  Pr. 

853.] 


taken  out  in  this  action  [or,  matter]  on  behalf  of  the  plaintiff  [or, 
as  may  be] . 


(e)   See  0.  LV.   lA.     When  counsel  will  attend  before  the  Master  jiotioe 
should  be  given. 

(/)  Counsel  are  heard  by  all  the  Judges  of  the  O.  D.  on  the  hearing  of 
cases  adjourned  to  the  Judge  in  Chambers.  As  to  the  costs  of  counsel  attend- 
ing in  Chambers,  see  0.  LXV.  27  (16);  Dan.  Pr.  853,  note  (r).  Aa  toi 
adjournment  from  the  Master  to  ihe  Judge,  see  0.  LV.  15,  69;  Seton,  313,  314; 
Upton  V.  Srown,  20  O.  D.  731;  Se  Watts,  22  O.  D.  5;  Scott  v.  Hdmer,  60 
L.  J.  Ch.  238;  Harrington  v.  Eamage,  W.  N.  (1907)  137.  The  rule  with 
regard  to  adjournment,  which  was  laid  down  by  Pearson,  J.,  and  is  usually 
acted  on,  is  that  an  adjournment  to  the  Judge  will  not  be  granted  unless  an 
application  is  made  to  the  Master  at  the  time  when  the  summons  is  heard  by 
him  either  for  an  adjournment  or  for  time  to  consider  whether  an  adjournment 
shall  be  asked  for;  otherwise  the  order  can  only  be  altered  by  motion  to  the 
Ct.  to  discharge  it:  W.  N.  (1884)  218.  Although  the  general  practice  is  as 
stated  above,  the  Judge  or  Master  has  power  to  direct  an  adjournment  at  any 
time  before  the  order  becomes  finally  binding  by  being  passed  and  entered; 
Re  Thomas,  Hartley  v.  Thomas,  (1911)  2  Ch.  389.  Any  party  to  any  pro- 
ceedings in  Chambers  is  entitled  to  have  any  question,  whether  disputed  or  not, 
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(2.)  Evidence. 

Evidence  at  Chambers. — Summary  of  Material  Provisions  oi  E.  S.  C.  1883. 
A.  £tf  affidavit: — 

Attendance    of   witness   for    cross-examination. — Upon   any       Oedee. 
summons  evidence  may  be  given  by  affidavit,  but  the  de 


ponent  may  be  ordered  to  attend  for  cross-examination...  XXXVIII.  1. 

Notice  of  reading  Affidavits. — ^Muat  be  given  by  party  in- 
tending to  use  the  same  „         20. 

XXXVII.  25 

Affidavits  previously  used  in  Court. — May  be  used  in  Chambers  and 

XXXVIII.  21. 

Beading  evidence  taken  in  other  causes  or  matters. — Such 
evidence  may,  saving  all  just  exceptions,  be  read  on  ex  parte 
applications  by  leave  of  the  Court  or  Judge  and  in  any 
other  ease  upon  giving  two  days'  previous  notice  of  the 
intention  to  read  such  evidence     , XXXVII.  3. 

Mxhibits. — Accounts,  extracts  from  parish  registers,  particu- 
lars of  creditors'  debts,  and  other  documents  referred  to 
'by  affidavit,  must^not  be  annexed  'to  the  affidavit,  but  be 
referred  to  as  exhibits.     Every  certificate  on  an  exhibit 
must  be  marked  with  the  short  title  of  the  cause  or  matter 

XXXVIII.  23,  24. 
B.  Oral  evidence: — 

Subpoena  for  attendance  of  a  witness  in  Chambers. — Will 
issue  from  the  Central  Office  on  a  note  from  the  Judge 
(seo  P.   M.   R.    (14))      XXXVII.  28. 

Summoning  witnesses. — A  Master  can  summon  parties  and 
witnesses,  and  examine  them  either  upon  interrogatories 
or  vivd  voce.  The  attendance  of  witnesses  can  be  enforced 
by  the  same  means  as  in  Court LV.  16,  17. 

Master's  summons. — For  attendance  of  parties,  witnesses,  or 

others,  must  be  in  the  prescribed  form  (App.  L.,  No.  1)  ...       „      24. 

Evidence  on  claims. — ^Where,  on  the  day  fixed  for  adjudica- 
tion, any  claim  remains  undisposed  of,  an  adjourned  day  for 
hearing  such  claim  must  be  fixed,  and  a  time  may  be 
named  within  which  evidence  on  both  sides  is  to  be  closed, 
and  directions  may  be  given  as  to  the  mode  in  which  such 
evidence  is  to  be  adduced  „      54. 


(A.)  Emdence  by  Affidavit  (g).  2^0^ 

(Same  as  Form  SI .)  Notice  of 

filing  an 
affidavit. 
[Dan.  Pr. 

856.] 

Formal  parts :  see  Form  31 .  Notice  of 

Take  notice  that  the  plaintiff  [or  as  may  be]  intends  to  use  on  intention  to- 
(State  on  ivhat  proceeding ;  as  thus :  davit"  or 

the  hearing  of  the  summons  taken  out  on  his  behalf,  dated  affirmation. 


the day  of ,  19 — , 

brought  before  and  to  see  the  Judge  personally,  but  the  costs  of  an  adjourn- 
ment are  entirely  in  the  discretion  of  the  JudgeJ  who  may  make  a  party  taking 
an  unreasonable  adjournment  pay  the  costs  occasioned  thereby:  Upton  v.  Brown,. 
20  C.  D.  731;  Lloyds  Bank  v.  Princess  Royal  Colliery  Co.,  48  W.  E.  427. 
As  to  adjournment  from  Chambers  into  Ct.,  see  Dan.  Pr.  854;  0.  LIV.  9. 
{g)  Evidence  in  Chambers  is  ordinarily  adduced  by  affidavit:  see  Dan.  Pr. 
855.     As  to  the  formal  parts  of  affidavits,  &e.,  see  Forms  8,  10. 


on  a  pro- 
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oeediug  at  Qf  ti^g  prosecution  of  the  accounts  and  inquiries  directed  by 

Chambers  (A).  ,.,  _  inn         in  p  ir»r 

[Dan.  Pr.  the  judgment  \or,  order]  dated  the oi ,  19 —  [or  as 

^""•^  WMy  he\), 

the  affidavit  [or,  affirmation]  of  A.  B.,  filed  in  this  action  [or, 

matter]  on  the of ,  19 — . 

Or,  the  following  affidavits  and  affirmation  filed  in  this  action 
[or,  matter];  namely:  the  joint  affidavit  of  A.  B.  and  CD., 

filed  the of ,  19— ;1  the  afiidavit  of  E.  P.,  and  the 

affirmation  of  G.  H.,  both  filed  the of ,  19 —  [or  as 

may  he]. 


1106. 

Notice  of  in-        Formal  parts :  see  Form  31 . 

tention  to  use        _,  .  i/\-  i  i  ii- 

as  evidence  Take  notice,  that  (we;  intend  to  read  uiDon  the  hearing  oi  the 

""d^n™^^"^^'    summons  herein  taken  out  on  behalf  of  the  plaintiff  [or  as  may  he], 

taken  in  dated  the  of  ,  19 — . 

or  matter  (0^^  O*"?  i°  answer  to  the  (first)  inquiry  directed  by  the  judgment 

fi?ffi'  ^^'  ^^''  °''*^®^]  da-ted  the of ,  19 —  [or  as  may  he], 

the  following  affidavits  [or  as  may  he]  filed  in  the  action  of  B.  v. 

D.,  19 — ,  B.  No.  — ;  namely  {Describe  the  affidavits,  or  other 

docwments;  as  in  Form  679  or  680).. 


1107. 

Summons  for       Formal  parts :  see  Form  39 . 

croes-exami™  '^^  ^ho  part  of  the  plaintiff  [or  as  may  he],  that  he  may  be  at  liberty, 
nation  of  a  to  cross-examine  X.  Y.,  of  {address  and  description),  upon  the 
has  jmade  an     affidavit  made  by  him  in  this  action  [or,  matter],  and  filed  on  the 

rn'^^'pr^*^'     ^^  '  ^^ — '  ^y  ^^®  defendant  for  the  purpose  of  being 

«57,  858.]        read  and  used  upon  the  hearing  of  the  summons  taken  out  by 

the  defendant  in  this  action  [or,  matter],  and  dated  the of 

,  19 — .    And  that  such  cross-examination  may  be  taken  before 

(A)  Seo  0.  XXXVIII.  20,  21;  and  headnote,  p.  509. 

(j)  See  O.  XXXVII.  3;  and  headnote,  p.  509. 

(Jc)  See  0.  XXXVIII.  1;  and  headnote,  p.  509.  The  attendance  for  cross- 
examination  will  not  be  ordered  where  the  application  is  made  vexatiously : 
Fenton  v.  Cumberlege,  W.  N.  (1883)  116;  Raymond  v.  Tapson,  22  C.  D.  430. 
The  attendance  of  an  affidavit  witness  for  cross-examination  may  (when  once 
the  order  for  cross-examination  has  been  obtained)  be  compelled  by  subpoena 
under  0.  XXXVII.  20  without  order:  ContieU  v.  BaMer,  29  C.  D.  711.  The 
party  producing  the  witness  is  not  entitled  to  demand  the  expenses  thereof  in 
the  first  instance  from  the  party  requiring  such  production:  0.  XXXVII.  21, 
22;  0.  XXXVIII.  28;  Backhouse  v.  Alaoch,  28  C.  D.  669;  Hansel  v.  Clan- 
ricarde,  54  L.  J.  Ch.  982.  As  to  the  examiners  of  the  Ct.,  see  0.  XXXVII. 
39 — 53;  and  note  (A),  at  p.  315.  , 
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one  of  the  Examiners  of  the  Court  [or,  the  Master  (Z)].  And 
that  the  defendant  may  be  ordered  to  produce  the  said  X.  Y.  for 
cross-examination  before  the  said  Examiner  [or.  Master}  accord- 
ingly at  such  time  and  place  as  the  said  Examiner  [or,  Master] 
may  appoint.  And  that,  unless  the  said  X.  Y.  be  produced 
accordingly,  the  said  defendant  may  not  be  at  liberty  to  read  or 
use  the  said  affidavit  as  evidence  in  this  action  [or,  matter]  without 
the  special  leave  of  the  Judge. 


(B.)  Oral  Evidence.  1108. 

(See  Form  710,  which  can  he  readily  adapted  to  the  case  of  Summonsthat 

.  •  ^  evidence  may 

proceedtngs  vn  Gncmhers.)  betaken 

before  one  of 
the  examiners 
of  the  Court. 

1109. 

(iSee  Form's  711  and  712,  which  conn,  be  readily  adapted  to  the  Summons  to 
case  of  proceedings  in  Ohambers.)  speoiS 

examiner,  and 
affidavit  in 
support. 

1110. 

{Same  as  Form  716.)  Notice  to 

witness  to 
attend  before 
the  examiner. 


1111. 

(See  Forms  742  to  778.)  Compelling 

the  attend- 
ance of 

witnesses 

before  the 
examiner. 

1112. 

(Title  and  reference  to  the  record.)  Master's 

mi,       1    •    i-«   A     n  summons  for 

Tho  plaintlft  A.  B.  the  atteud- 

Or,  The  defendant  A.  B.  anoe  of  a 

..V  witness  tor 

Or,  A.  B.,  01  {residence  am  descnption),  examination 

Or,K.  B.,  of,  dc,  and  C.  D.,  of,  (&c.,  ('^);„  p^ 

is  [or,   are]  hereby  summoned  to  attend   at   the   Chambers   of  857.] 

{T)  Except  under  very  special  circumstances, '  witnesses  ought  not  to  be 
■examined  before  a  Master:  Luxmore  v.  Gordon,  7  Times  Rep.  150;  M'Alister 
V.  Walters,  1  Times  Rep.  105. 

(»»)  See  O.  LV.  24;  App.  L.,  No.  1;  and  headnote,  p.  509.  On  issuing  the 
summons,  a  fee  of  3s.  is  payable:  by  »  stamp  impressed  or  adhesive:  Ord.  as 
to  S.  C.  Fees,  1884,  Sched..No.  11 ;  Ord.  as  to  Stamps,  July,  1884,  Sched.  The 
summons,  which  is  rarely  used,  may  contain  the  names  of  throe  witnossos. 


512 


PEOCEEDINGS  IN  THE  JUDGES'  CHAMBERS.       [Cll.  XVII, 


Mr.  Justice  and  Mr.  Justice  ,  Room  No.  — ,  at  the- 

Royal  Courts  of  Justice,  Strand,  London,  on ,  the of 

,  19—,  at of  the  clock  in  the noon, 

7/  the  ferson  smnmoned  is  a  parti/i  to  the  action,  add :  to  be 
examined, 

But  if  he  is  not,  add :  to  be  examined  as  a  witness, 
on  the  part  of  (State  whom ;  as  thus : 

the  defendant  E.  F. — or,  the  plaintiff — or,  Gr.  H.), 

for  the  purpose  of  the  proceedings  directed  by  Mr.  Justice tO' 

be  taken  before  me. 

//  1)he  person  served  is  required  to  produce  documents,  add : 
And  the  said  A.  B.  is  hereby  also  required  then  and  there  to> 
bring  with  him  and  produce  the  following  documents;  that  is- 
to  say:  (Specify  the  dofiuiments  to  he  produced  (n)). 

Dated  this day  of  — — ,  19 — . 

,  Master. 

This  summons  was  taken  o.ut  by  A.  and  B.,  of  Lincoln's  Inn,. 
in  the  county  of  Middlesex-,  solicitors  for  the  defendant  E.  F.  \or 
as  may  be]. 


1113. 

Affidavit  of 
service  of 
eummons  and 
of  non'> 
attendance 
thereunder 

(0). 


Formidl  parts :  see  Form  8. 
1.  On  ,  the  of  - 


19 — ,  'I  served  (Describe  the 


person  served ;  as  thus : 

the  plaintiff  A.  B.;  or,  the  defendant  A.  B.; 

Or,  A.  B.,  the  person  named  in  the  summons  hereinafter 

mentioned), 

with  a  summons  in  this  action  [or,  matter],  dated  the of  — — , 

19 — ,  issued  from  the  Chambers  of  Mr.  Justice  and  Mr. 

Justice ,  and  signed  by ,  esquire,  one  of  the  Masters  of 

the  Supreme  Court:  by  delivering  to,  and  leaving  with,  the  said 

A.  B.,  personally,  at  (State  where),  in  the  (county)  of  ,  a 

true  copy  of  the  said  summons;  and  I  at  the  same  time  showed 
the  said  summons  to  the  said  A .  B .  The  said  summons  is  now 
produced  and  shown  to  me  and  marked  A. 

2.  Prove  default  of  the  party  summoned;  as  thus :  On ,  the- 

of  ,  19 — ,  at  o'clock  in  the  ^noon,  the  time 

appointed  for  the  attendance  of  the  said  A.  B.,  as  aforesaid,  I 

(«)  This  direction  is  not  in  E.  S.  C,  App.  L.,  No.  1,  but,  ia  praotioe,  is- 
added  vphenever  necessary.  For  ihe  mode  of 'desoribing  the  documents,  see  Form 
760,  and  note  («)  thereto. 

(o)  If  a  viritness  i-efuse  to  attend  pursuant  to  a.  Master's  summons,  an  order 
for  his  attendance  pursuant  to  0.  XXXVII.  13  must  be  made  before  he  can  be 
attached:  Powell  v.  Nevitt,  55  L.  T.  728. 
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attended  before  the  said  Master,  at  the  Chambers  of  the  said 

Mr.  Justice and  Mr.  Justice :  but  the  said  A.  B.  did 

not  then  and  there  attend  to  be  examined  [Z/  so :  and  produce  the 
said  documents],  as  aforesaid;  and  the  said  A.  B.  has  neglected 
or  refused  to  obey  the  said  summons. 


1114. 

(Same  as  Form  1098.)  Notice  of 

appointment 
for  further 
consideration 

of  the 

summons. 

1115. 

(Same  as  Forms  780,  782,  784,  786.)  Oaths,  affir- 

mations, and 

declarations 

of  parties  or 

'witnesees 
before  a 
Master  (p). 

(Set  out  the  full  title  of  the  action  or  matter,  and  the       1116. 

reference  to  the  record.)  Formal  parts 

Deposition  of  a  witness  [or,  Depositions  of  witnesses]  ofpartoOT** 
examined  in  the  above  action  [or,  matter],  witnesses 

,     „  examined  in 

betore  me,  chief  before 

Mastpr  "faster  (j). 

Sworn  the day  )  A.    B.,   of   (residence   and  addition),  ®^^] 

of ,  19 — .         I  examined  on  behalf  of  the  plaintiff  [or 

as  may  be],  saith  as  follows: — 
I  was  not,  dc. 

^„ '   j  Examination  continued: — 

When  I  saw,  dc. 

Cross-examined  on  behalf  of  the  defendant  C.  D.  [or  as 
may  be]: — 
I  am,  dc. 

Reexamined  on  behalf  of  the  plaintiff  [or  as  may  be]: — 
I  shall,  dc. 

Cross-examined  on  behalf  of  the  defendant  C.  D.  [or  as 
may  be],  upon  new  matter  in  the  re-examination: — 
Having  now  seen,  dc. 

(p}  As  to  the  power  of  a  Master  to  administer  an  oath,  or  receive  an  affirma- 
tion, see  O.  LV.  16 ;  and  headnote,  p.  509. 

(9)  The  examination  of  a  witness  is  taken  before  a  Master  in  the  ^ame 
manner  as  before  an  examiner.  As  to  the  practice  on  taking  an  examination 
before  an  examiner,  see  O.  XXXVII.  10 — 24,  44 — 49;  and  headnotes,  at 
pp.  314—316. 

D.— F.  33 
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1117. 

Formal  parts 
«{  deposition 
of  a  party  or 
witness  cross- 
«xamined  on 
his  affidavit, 
l>ef  ore  a 
Master. 
fDan.  Pr. 
SS7.] 


Ke-examined  on  behalf  of  the  plaintiff  [or  as  may  bey. 
My  impreseion  still  is,  dc. 

A.  B. 
Sworn  the  — 
of ,  19- 


^^^  \-E.F.,oi(dc.:  asabot'e). 


I  hereby  certify  that  the  evidence  contained  in  this  and  the 

preceding  sheets  of  paper  was  taken  by  me  [or,  in  my 

presence],  and  was  afterwards  read  over  to  the  witness  [or, 
respective  witnesses],  and  signed  by  him  [or,  them],  in  the 
presence  of  the  parties  attending. 

,  Master. 


(Set  met  the  full  title  of  the  cause  or  matter,  and  the 
reference  to  the  record.) 
Deposition  of  a  witness  cross-examined  in  the"  above  action 
[or,  matter]. 

before  me, 

,  Master. 

Sworn  the day  i  A.  B.,  cross-examined  on  behalf  of  the 

of ,  19 — .        )  defendant  C.  D.  [or  as  may  he],  on  his 

affidavit,    filed   the  day   of  , 

19 — ,  in  this  action  [or,  matter],  saith 
as  follows: — 
I  !was  lately,  dc. 

Re-examined  on  behalf  of  the  plaintiff  [or  as  may  be]:  — 
I  think  it  was,  dc. 

Cross-examined  on  behalf  of  the  defendant,  C.  D.  [or  as 
may  be],  upon  new  matter  in  the  re-examination: — 
Having  now  seen,  dc. 

Re-examined  on  behalf  of  the  plaintiff  [or  as  may  be]: — 
My  impression  is,  dc. 

A.  B. 
I  hereby  certify  {Continue  as  in  Form  1116,  to  the  end). 


1118. 

Notice  to 
produce 
documents. 
(Dan.  Pr. 
8£9.] 


(C.)  Bocwnentary  Evidence  {r). 
Formal  parts :  see  Form  31 . 

Take  notice,  that  you  are  hereby  required  to  produce  to  his 
Lordship,  Mr.  Justice ,  and  to  the  Master,  at  the  Chambers 

(>•)  As  to  documentary  evidence,  see  Forms  676  to  689,  most  of  which  Forma 
apply,  or  may  easily  be  adapted,  to  the  case  of  proceedings  in  Chambers. 
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of  Mr.  Justice  " and  Mr.  Justice ,  Koom  No.  — ,  Eoyal 

Courts  of  Justice,  Strand,  London,  on  the  hearing  of  the  summons 
taken  out  on  behalf  of  the  plaintiff  [or  as  may  be],  returnable  on 
the  — -  of ,  19— 

Or,  on  the  appointment,  on  the of ,  19 — ,  to  proceed 

with  the  accounts  and  inquiries  directed  by  the  judgment  [or, 

order],  dated  the of ,  19 —  [or  as  may  be], 

the  following  documents;  namely:  (Describe  the  documents  to  be 
produced ;  as  thus : 

the  probate  of  the  will  of  A.  B.,  the  testator  in  the  said 

summons  named. 

Or,  the  letters  of  administration  of  the  personal  estate  of 

A.  B.,  the  intestate  in  the  said  summons  named. 

Or,  the  agreement,  dated  the  8th  of  June,   1869,  in  the 

affidavit  of  C.  D.,  filed  the ,  19 — ,  mentioned). 


1119. 

(Same  as  Forms  1929  to  1931.)  Obtaining 

production  of 
documents 
deposited  in 

Court  under 

an  order. 
[Dan.  Pr. 
859.] 

,      ,       ,  1120. 

Mr.  Justice and  Mr.  Justice s  Chambers,  Request  by 

Eoom  No.  — ,  Eoyal  Courts  of  Justice,       Master  that 

'         ■'  '         the  Bank  of 
,  19 — .  England  will 

^e^tlemen,  S^tt' 

In  taking  certain  accounts,  and  answering  certain  inquiries,  in  their  books. 

these  Chambers,  under  a  judgment  [or,  order],  dated  the  ,  gsp^"" 

19 — ,  in  the  action  of  A.  v.  B.  [or  as  may  be],  it  is  requisite,  for 

the  duo  prosecution  thereof,  that  the  following  information  should 

be  obtained  from  your  books;  namely:  (State  what ;  as  thus:  the 

date  on  which  a  sum  of  1,000L  Consols,  standing,  on  the  1st  lof 

January,    19 — ,   in   the   name   of   C.    D.,    of    (residence   and 

addition)  (s),  was  transferred  from  such  name,  and  to  whom). 

I  am,  therefore,  directed  by  Mr.  Justice to  request  that  you 

5vill  be  pleased  to  direct  such  information  to  be  furnished  to  me. 

I  am,  dc, 

,  Master. 

To  the  Governor  and  Company  of  the  Bank  of  England. 


(s)  This  should,  as  nearly  as  possible,  correspond  with  the  description  in 
Ihe  bank  books. 

33  (2) 
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1121. 

Request  by  a 
solicitor  that 
the  Bank  of 
England  will 
furnish  him 
■with  a 
certificate 
of  stock,  &c., 
under  39  &  40 
Geo.  III. 
c.  36.  (i). 
[Dan.  Pr.  , 
859.] 


{Address  and  date.) 
Gentlemen, 

In  an  action  of  A.  v.  B.  now  pending  in  the  Chancer j  Division 
of  the  High  Court  of  Justice,  my  client  B.  A.,  the  plaintiff 
therein,  is  ahout  to  apply  to  the  Court  for  an  order  on  you  to  suffer 
a  transfer  to  be  made  to  the  said  B.  A.  of  so  much  of  a  sum  of 
£5,000  Consols  as  is  now  standing  in  your  books  in  the  name 
of  the  defendant  D .  B . ,  of  (residence  and  addition) ,  and  to  pay  any 
accrued  or  accruing  dividends  thereon  to  the  said  B.  A. 

I  have,  therefore,  to  request  that,  in  conformity  with  the  Act  of 
Parliament  39th  and  40th  Geo.  III.  c.  36,  you  will  direct  a  certi- 
ficate, signed  by  your  Accountant,  to  be  furnished  to  me,  stating 
the  amount  of  Consols  now  standing  in  your  books  in  the  name  of 
the  said  D.  B.,  and  the  amount  of  dividends  accrued  thereon  now 
unreceived. 

I  have  also  particularly  to  require  that  you  will  direct  a  like 
certificate  to  be  furnished  to  me,  stating  when  any  part  of  the  said 
£5,000  Consols  was  transferred,  and  by  whom  such  transfer  was 
made. 

lam,  dc, 

X.  Y. 

To  the  Governor  and  Company  of  the  Bank  of  England. 


1132. 

Sutnmons  to 
limit  a  time 
for  taking 
evidence  («). 
[Dan.  Pr. 
858.] 


(D.)  Time  for  closing  Evidence, 

Formal  parts:  see  Form  39. 
on  the  part  of  the  plaintiff  [^or  as  may  he],  that  the  time  for 
evidence  to  be  adduced  by  A.  B.  [or  as  Tnay  fee],  in  support  of  - 

Or,  in  opposition  to — or,  in  reply  to  the  evidence  in  opposi- 
tion to 
the  claim  by  A.  B.  under  the  account  [or,  inquiry]  numbered  (5) 

ill  the  judgment  [pr,  order]  dated  the of ,  19 —  [or  as 

may  fee],  may  be  limited,  and  that  all  necessary  directions  may  be 
given  for  closing  the  evidence  upon  such  claim. 


(0  See  the  Transfer  of  Stock  Act,  1800  (39  &  40  Geo.  III.  o.  36),  ss.  1,  2. 

(«)  See  0.  LV.  54;  and  headnote,  p.  509.  The  times  for  evidence  on  both 
sides  are  generally  fixed  by  the  Master  without  the  necessity  for  any  formal 
application  or  order. 
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1123. 

Formal  parts :  see  Form  39.  Summons  for 

,  „,         ^    ■      ■n>  r  t-ti  •         ,..,   further  time 

on  the  part  oi  the  plaintiti  [or  as  may  be],  that  the  time  limited  to  adduce 
for  the  applicant  to  adduce  evidence  in  opposition  to  the  claim  rDan^Pr""'' 
made  by  A.  B.  [or  as  may  he\,  under  the  account  \or,^  inquiry}  868.] 

numbered  (5)  in  the  judgment  [or,  order],  dated  the of , 

19 — ,  may  be  enlarged  to  the of ,  19—. 


(3.)  Statement  of  Facts  {y).  j]^24 

(Short  title  and  reference  to  the  record.)  Formal  parts 

of  a  concise 
Concise  statement  of  the  plaintiff  [or,  defendant  A.  B. — or  statement  for 

as  may  6e],  as  to  (State  what ;  as  thus :  the  residuary  legatees  man.  Pr.' 

of  the  testator  A.  B.,  in  answer  to  the  first  inquiry  directed  by  ^*^-] 

the  judgment  [or,  order],  dated  the ,  19 — [or  as  may  bej). 

1. 

2.    \  (Set  out  the  facts,  in  numbered  paragraphs.) 

3. 


(4.)  Scientific  Assistance  (z) .  1126. 

Mr.  Justice and  Mr.  Justice  -^ — 's  Chambers,  dc.  Letter  of 

'  instructions 
,  19 — .  to  a  scientific 


person. 
[Dan.  Pr. 


Sir, 

(Short  title.)  §44.] 

By  the  judgment  [or,  order]  dated  the ,  19 — ,  made  by  Mr. 

Justice in  this  action  [or,  matter],  an  account  is  directed  to  be 

taken  [or,  an  inquiry  is  directed -to  be  made]  as  to  (State  nature  of 
the  account  or  inquiry  on  which  the  assistance  of  the  scientific 
person  is  sought) . 

By  consent  of  the  plaintiff  and  defendant  [or  as  may  be],  Mr. 

Justice has  appointed  you  (State  what  to  do;  as  thus:  to 

inspect  the  said  estate,  and  report  to  him  what,  in  your  opinion, 
is  the  amount  of  the  abatement  which  ought  to  be  made  from  the 

(as)  See  0.  XXXVIII.  18;  O.  LXIV.  7.  A  formal  application  to  extend  the 
time  is  not  generally  necessary;  the  usual  practice  is  for  the  summons  to  pro- 
ceed on  the  judgment  to  be  restored  to  the  Master's  list,  who  will  then.'  deal 
with  any  application  as  to  time. 

(y)  See  O.  LV.  37. 

(z)  See  0.  LV.  19.  The  percentage  on  accounts,  under  Ord.  as  to  S.  C.  Pees, 
1884,  is  payable  where  accounts  have  been  referred  to  an  accountant,  if  they 
are  certified  by  the  Master:  see  Hutchinson  v.  Norwood,  32  W.  B.  392. 
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purchase-money  thereof,  by  reason  of  the  plaintiff  not  being  able 
to  make  a  title  to  the  close  of  land  called  Whiteacre,  numbered  15 
on  the  map,  marked  A.,  sent  herewith). 

I  send  you  herewith  the  following  documents:  {Specify  them) . 

Mr.  A.  B.,  of  C,  the  plaintiff's  solicitor,  and  Mr.  D.  E.,  of  F., 
the  defendant's  solicitor,  will  furnish  you  with  any  further  infor- 
mation you  may  require:  and  you  will  be  so  good  as  to  communi- 
cate with  them  and  arrange  as  to  the  time  and  mode  of  entering 
upon  your  duties  [or  as  majf  &6]> 

I  will  thank  you  to  forward  your  report  to  me,  as  soon  aa  it  is 
ready. 

The  Eules  of  the  Supreme  Court  under  which  the  Judge  is 
empowered  to  obtain  the  assistance  of  a  scientific  person  provide 
that  the  allowance  in  respect  of  fees  to  such  person  shall  be  re- 
gulated by  the  Taxing  Master  of  the  Court,  subject  to  appeal  to 
the  Court  or  Judge:  whose  decision  is  to  be  final;  and  you  will 
please  consider  that  your  appointment  is  made  subject  to  this 
provision  {a) . 

Bo  so  good  as  to  acknowledge  the  receipt  of  this  communication. 

I  am,  dc. 


1126. 

Aflidavit 
verifying  the 
report  of  a 
scientific 
person. 
[Dan.  Pr. 
844.] 


-,  Master. 


To  E.  B.,  Esq.,  of,  c^c. 


Formal  parts :  see  Forni  8 . 

The  paper  writing,  marked  A., 
me  (6),  is  the  report  made^by  me 
contained  in  the  letter  dated  the  — 


now  produced  and  shown  to 
pursuant  to  the  instructions 
■  day  of ,  19 — ,  addressed 

to  me  in  this  action  \_or,  matter]  by  ,  esquire,  a  Master  of 

the  Supreme  Court. 


1127. 

Notice  of 
motion  to  set 
aside  or  dis- 
charge an 


(5.)  Orders  made  in  Chambers  (c) . 

Formal  parts:  see  Form  32. 
on  the  part  of  the  plaintiff  [or  as  may  be],  that  the  order  dated 

(a)  See  O.  LXV.  27  (36J). 

(S)  For  form  of  memorandum  of  exhibit,  see  Form  27. 

(c)  Orders  made  in  Chambers,  which  have  not  been  made  by  the  Judge 
personally,  are  to  be  marked  in  the  margin  thereof  with  the  name  of  the 
Master  responsible  for  such  order:  0.  LV.  X5.  As  to  drawing  up  orders  made 
in  Chambers,  see  Dan.  Pr.  860;  0.  LV.  74.  Every  order  which  is  to  be 
acted  upon  by  the  Paymaster  must,  unless  the  Judge  otherwise  directs,  be 
drawn  up  and  entered  by  the  Eegistrar:  Ibid.;  S.  O.  Funds  Rules,  1905,  r.  23. 
Every  other  order  made  in  Chambers,  is,  unless  the  Judge  otherwise  directs, 
to  be  drawn  up  by  the  Master.  Orders  drawn  up  by  the  Registrars  are  to  be 
entered  in  the  same  manner  as  orders  made  in  open  Ct.:  0.  LV.  74.  Incase 
of  orders  drawn  up  in  Chambers,  an  order  signed  by  a  Master,  or  a  note  or 
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the ,  19 — ,  made  at  Chambers  on  the  application  of  the  dofen-  rgf ^^j^w^f* 

dant  A.  B.  [o?-  as  may  &e],  may  be  set  aside  [or,  discharged].  [Dan.  Pr. 


1128. 

{Short  title  and  reference  to  the  record.) '  Certificate  of 

Judge  that 
The  application  of  {State  tvhom)  by  summons  dated  the casesuffi- 

of ,  19 —  [or  as  may  &e],  having  been  fully  argued  before  Mr.  fn^chambers 

Justice ,  in  Chambers,  his  Lordship  does  not  desire  to  hear;  («)• 

PI  ,  •  ,  r  7-1  [Dan.  Pr. 

any  further  argument  on  the  said  summons  [or  as  may  oej.  sei.} 

Dated  this of ,  19—. 

,  Master. 


memorandum  endorsed  on  the  summons  upon  which  any  such  order  is  made,, 
and  signed  or  initialled  by  a  Master,  is  to  be  sufficient  evidence  of  the  order 
having  been  made:  0.  LV.  74a.  By  direction  of  the  Judges  of  the  C.  D., 
orders  drawn  up  in  Chambers  are  generally  confined  to  orders  made  in  matters 
of  procedure.  Orders  of  any  importance  drawn  up  in  Chambers  should  be 
entered,  as  otherwise  such  orders  will  not  be  of  record.  Befoire  an  order  made 
in  Chambers  can  be  enforced  by  attachment  it  must  be  entered:  Ballard  v. 
Tomlinson,  31  W.  E.  563;  but  no  entry  is  necessary  before  an  attachment  can 
issue  for  disobedience  of  a  procedure  order  drawn  up  in  Chambers:  0.  LXII. 
2  (1).  On  drawing  up  and  entering  orders  made  in  Chambers  a  fee  of  10«. 
is  payable,  if  the  order  is  made  on  the  hearing  of  an  originating  summons;  or 
on  the  hearing  at  Chambers  of  a  cause  or  matter  on  further  consideration;  or 
if  made  under  O.  XV.,  0.  XXXII.  6,  0.  XXXIII.  2;  or  if  made  on  an  appli- 
cation by  0.  LV.  2  (1),  (2),  (3),  (5),  (6),  (7),  or  (10),  directed  to  be  dis- 
posed of  in  Chambers;  and  on  any  other  order  a  fee  of  5s.  is  payable:  see 
Ord.  as  to  S.  C.  Fees,  1884,  Sched.  Nos.  59,  60,  61,  62,  66;  all  these  fees 
are  payable  by  stamps  impressed  on  the  order:  Ord.  as  to  Stamps,  July,  1884, 
Sched.  For  forms  of  order  on  summons,  see  Seton,  308.  As  to  enforcing  orders 
made  in  Chambers,  see  Dan.  Pr.  861. 

(rf)  See  J.  A.  1873,  ss.  49,  50;  Eolloway  v.  Cheaton,  19  C.  D.  616.  The 
motion  should  be  made  within  fourteen  days  from  the  time  when  the  order  was 
pronounced  or  the  appellant  first  had  notice  of  it,  or  in  the  case  of  a  refusal^ 
from  the  date  of  such  refusal,  according  to  the  analogy  of  the  practice  on 
appeals  under  O.  LVIII.  15:  Reatley  v.  Newton,  19  C.  D.  326;  Re  Johnson, 
42.  C.  D.  505;  Re  Giles,  43  C.  D.  391;  Re  Long,  (1904)  1  I.  R.  120;  Re 
Earry  ^  Co.,  121  L.  T.  Jo.  63.  -After  an  application  has  been  heard. 
by  the  Judge  in  Chambers,  fresh  evidence  will  not,  without  special  leave,  be 
admitted  on  a  motion  to  discharge  the  order:  Re  Munns  and  Longden,  32 
W.  R.  675;  Re  Chifferiel,  36  W.  R.  806.  A  motion  to  discharge  an  order  is. 
not  an  appeal,  but  a  re-hearing:  Re  Giles,  43  C.  D.  391;  Boake  v.  Stevenson, 
(1895)  1  Ch.  358. 

(e)  This  certificate  is  generally  required  by  the  Ct.  of  Appeal,  before  an 
appeal  will  be  entertained  direct  from  Chambers:  Re  Elsom,  6  C.  D.  346. 
Occasionally  an  appeal  has  been  heard  without  the  oertifloate:  see,  e.g.,  Strong 
V.  Carlyle  Press  Co.,  (1893)  1  Ch.  268.  As  to  the  meaning  of  the  certificate, 
see  Thomson  v.  Hughes,  W.  N.  (1889)  212.  In  practice,  however,  the  certi- 
ficate is  not  usually  given,  but  the  Judge  leaves  the  parties  to  move  before 
him  in  Ct.  to  discharge  the  order:  see  Holloway  v.  Cheston,  19  Ch.  D.  516. 
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J129.  (6-)  Yacation  Business  (^f). 

Formal  parts  (Title  and  reference  to  the  record.) 

of  a  summons 

returnable  at        Let  all  parties  concerned  attend  at  the  Chambers  of  Mr.  Justice 

of  another        and  Mr.  Justice ,  Room  No.  — ,  Royal  Courts  of  Justice, 

Sai  kave''  Strand,  London,  on ,  the of ,  19—  at o'clock 

[Dan.  Pr.         in  the noon,  by  special  leave  of  Mr.  Justice (name  of  the 

■^  Vacatimt  Judge),  on  the  hearing  {Continue  as  in  Form  39,  to 

the  end). 


1130. 


thereof.  Prepare  the  summons  in  the  common  form:   see  Form  39;  and 

86^1  ^'         wi'ite  the  following  memorandum  in  the  margin: — 

By  permission  of  Mr.  Justice  (name  of  the  Vacation 

Judge),  this  summons  is  to  be  attended  at  his  Chambers  in  the 

Royal  Courts  of  Justice. 


jj3^_  (7.)  Allowance  pending  Litigation  (g). 

Summons  for       Formal  parts:  see  Form  39. 

[Dan.  Pr.        on  the  partof  the  plaintiff  (lOr  as  may  be],  that  (Describe  the  allow- 
®®^-3  cmce  required,  and  ofut  of  ufhat  fund ;  as  thus  : 

the  whole  of  the  annual  income  of  the  real  and  personal  estate 

[or  as  may  be]  of  A.  B.,  the  testator  in  the  pleadings  nameid, 

may  be  allowed  to  the  applicant,  until  the  hearing  of  this 

action; 

Or,  out  of  the  annual  income  of  the  real  and  personal  estate 

[or  as  may  &e]  of  A.  B.,  c&c,  the  annual  sum  of  200Z.  may  be 

allowed  to  the  applicant,  until,  dc. ; 

Or,  out  of  the  personal  estate  of  A.  B.,  dc,  the  sum  of  lOOZ. 

may  be  allowed  to  the  applicant  on  account    of  his  shar^ 

thereof) ; 
Describe  the  -person  or  fund  to  pay ;  as  thus : 

And  that  the  defendants  CD.  and  E.  F.,  the  trustees  ^nd 

executors  of  the  said  will 

Where  either  party  does  not  intend  to  accept  the  decision  of  the  Judge  as  final, 
the  proper  course  is  to  ask  the  Judge  in  Chambers  to  adjourn  the  case  at  once 
into  Ct.  for  argument:  Forrester  v.  Jones,  W.  N.  (1899)  78.  In  the  absence 
of  the  certificate  of  the  Jndge,  a  motion  to  discharge  the  order  should  be  made 
in  Ot.:  Re  Pearce,  W.  N.  (1899)  114.  As  to  appeals  from  orders  made  by  the 
p  Judge  personally  in  Chambers,  see  Dan.  Pr.  860. 

if)  As  to  vacations,  see  O.  LXIH.  4.  As  to  sittings  of  vacation  Judges, 
Ibid.,  \%.  As  to  the  issue  of  summonses  during  vacation,  Ibid.,  13.  As  to 
prosecution  of  judgments  or  orders  in  the  intervals  between  the  sittings,  Ibid., 
14,  16.  , 

iff)  See  O.  L.  9. 
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Or,  And  that  the  receiver  appointed  in  this  action 
may  be  directed  to  pay  to,  the  applicant  the  said  annual  income 
from  time  to  time, 

Or,  the  said  annual  sum  of  200L, 

by  half-yearly  payments  on  the of  ,  and of 

:  the  first  of  such  payments  to  be  made  on  the of 

Or,  And  that  out  of  the  £ cash  in  Court  to  the  credit  of 

this  action,  H.  v.  D.,  19 — ,  H.  No.  — ,  the  said  lOOL  may 
be  paid  to  the  applicant. 


{Same  as  Form  1254.) 


Section  II. — Pkoceedings  originating  in  Chambers. 
(1.)  Administration  of  Estates  and  Trusts  on  Summons. 

\_Daii.  Pif,  pp.  864—870.] 

Administration  of  Estates  and  Trusts. — Summary  e/  Material  Provisions  oj 

JR.  S.  C.  1883. 
A.  Determination  of  questions,  without  administrntion : — 

Executors   or   administrators,  or   any   of  them,   and   the       Order.    , 

trustees  under  any  deed  or  instrument,  or  any  of  them,  

or  a  creditor,  devisee,  legatee,  next  of  bin,  heir-at-law" 
or  customary  heir,  or  cestui  que  trust,  or  any  person 
claiming  under  such  creditor,  &o.,  may  take  out  an 
originating  summons  for  the  determination,  without  an 
administration  of  the  estate  or  trust,  of  any  of  the 
following  questions  or  matters: — 

(o.)  Any  question  affecting  the  rights  or  interests  of  N 
such  creditor,  devisee,  legatee,  next  of  kin,  or 
heir-at-law,  or  cestui  que  trust : 
(6.)  the  ascertainment  of  any  class  of  creditors,  lega- 
tees, devisees,  next  of  kin,  or  others: 
(c.)  the  furnishing  of  any  particular  accounts  by  the 
executors,  or  administrators,  or  trustees,  and  the 
vouching  (when  necessary)  of  such  accounts: 
((?.)  the  payment  into  Court  of  any  money  in  the  hands 

of  the  executors,  administrators,  or  trustees: 
(e.)  directing  the  executors,  or  administrators,  or  trus- 
tees to  do,  or  abstain  from  doing  any  particular 
act  in  their  character  as  such  executors,  or  ad- 
ministrators, or  trustees: 
(/.)  the  approval  of  any  sale,  purchase,  compromise, 

or  other  transaction: 
(^.)  the  determination  of  any  question  arising  in  the 
administration  of  the  estate  or  trust.  / 

B.  Order  for  administration : — 

Any  of  the  persons  above  named  may  apply  for  and  obtain  ' 
an  order  for — 

(a.)  The  administration  of  the  personal  estate  of  the 

deceased: 
(6.)  the  administration  of  the  real  estate  of  the  de- 


1132. 

Admission  of 
assets  by  or 
on  behalf  of 
an  executor  or 
administrator. 
[Dan.  Pr. 
863.] 


LV.  3. 


(c.)  the  administration  of  the  trust. 
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5. 


Asoertaining  parties  interested  in  real  estate. — If,  for  the  pur-       Obder. 

poses  of  tiie  Land  Transfer  Act,  1897,  it  is  desirable  to  ascertain  

the  heir-at-law,  or  any  devisee  or  legatee  of  the  person  who  has 
died,  having  real  estate  vested  in  him  within  the  meaning  of  the 
Act,  the  same  may  be  ascertained,  and  all  necessary  directions 
may  be  given  on  an  originating  summons  under  r.  3  or  4 LV 

Persons  to  he  served: —  '\ 

A.  Where  the  summons  is  taken  out  by  an  executor,  or  adminis- 

trator, or  trustee: — 

(1.)  For  the  determination  of  any  question: — 

(o.)  Under  R.  3,  sub-s.  (a),  (e),  (/),  or  (j?) — 
the  persons,  or  one  of  the  persons,  whose 
rights  or  interests  are  sought  to  be 
affected: 

(i.)  under  R.  3,  sub-s.  (6) — any  member  or 
alleged  member  of  the  cl^s: 

(c.)  under  R.  3,  eub-s.  (e) — any  person  inte- 
rested in  taking  -the  accounts: 

(«?.)  under  R.  3,  sub-s.   (d) — any  person  inte- 
rested in  the  money. 
(2.)  Further  relief.-— 

(«.)  Under  R.  4,  sub-s.  («) — ^the  residuary 
legatees,  or  Jiext  of  kin,  or  some  of  them: 

(/.)  under  R.'  4,  sub-s.  (6) — the  residuary 
devisees,  or  heirs,  or  some  of  them: 

(jr.)  under    R.   4,    sub-s.    (c) — the  cestuis   que 
trust,  or  some  of  them. 
(3.)  Generally: — 

(A.)  Where  all  the  executors,  or  administrators, 
or  'trustees  do  not  concur  in  taking  out 
the  summons — those  who  do  not  concur. 

B.  Where  the  summons  is  taken  out  by  any  person  other  than 

the  executors,  adiftinistrators,  or  trustees — the  said  execu- 
tors, administrators,  or  trustees. 

The  Court  or  a  Judge  may  direct  other  persons  to  be  served 

The  Court  or  a  Judge  may  direct  that  any  summons,  order,  or 
notice  shall  be*erved  on  any  party  or  person  in  a  foreign  country, 
and  the  procedure  prescribed  by  0.  XI.  r.  8,  with  reference  to 
service  of  notice  of  a  writ  of  summons  shall  apply  to  the  service 
of  any  summons,  order,  or  notice  so  directed  to  be  served XI.  S.i. 

Evidence. — ^The  originating  summons  must  be  supported  by  such 
evidence  as  the  Court  or  a  Judge  may  require ;  and  directions  may 
be  given  for  the  trial  of  any  questions  arising  thereout LiV,  7. 

Judgment  upon  summons.- — ^The  Ct.  or  a  Judge  may  pronounce 
such  judgment  as  the  nature  of  the  case  may  require 

Carriage  and  service  of  judgment. — Special  directions  may  be 
given  as  to  the  carriage  or  execution  of  the  judgment  and  the  ser- 
vice thereof  upon  persons  not  parties  

Judge  not  bound  to  order  administration. — "So  judgment  or 
order  for  administratioh  need  be  made  i,f  the  questions  between  the 
parties  can  be  properly  determined  vrithout  it... 

Orders  which  may  be  made,  where  no  accounts  or  insitfficient 
accounts  rendered. — ^Upon  an  application  for  administration  or 
execution  of  trusts  by  a  creditor  or  beneficiary,  where  no  accounts 
or  insufficient  accounts  have  been  rendered,  the  Court  or  Judge 
may,  in  addition  to  the  powers  already  existing, — 

(o.)  Order  that  the  application  shall  stand  over,  and  that  the 
executors,  administrators,  or  trustees  in  the  meantime 
shall  render  to  the  applicant  a  proper  statement  of 
their  accounts,  with  an  intimation  that  if  this  is  not 
done  they  may  be  made  to  pay  the  costs  of  the  pro- 
iceedings : 
(6.)  Where  necessary  to  prevent  ;^rooeeding  by  other  credi- 
tors, or  by  persons  beneficially  interested,  make  the 
usual  order  for  administration,  with  a  proviso  that  no 
proceedings  are  to  be  taken  thereunder  without  leave 
of  the  Judge  in  person  10a., 


6. 


8. 


10. 


s.  2.] 
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Marhint/  of  summons. — When  any  summons  under  Rules  3  and       Oedee. 

4  has  been  taken  out,  every  subsequent  summons  relating  to  the  

same  estate  or  trust  must  be  marked  with  the  name  of  the  Judge 
to  whom  the  matter  is  assigned:  and  if  marked  with  the  name  of 
another  Judge,  the  executors,  administrators,  or  trustees  must 
apply   for   transfer   LV.  11. 

Interference  with  discretion. — The  issue  of  a  summons,  under 
Rule  3,  will  not  interfere  with  or  control  the  discretion  vested  in 
any  executor,  administrator,  or  trustee,  except  so  far  as  it  is 
necessarily  involved  in  the  relief  sought „    12. 

What  orders  to  be  made  by  Jttdge  in  person. — Summonses 
under  Rule  3,  the  object  of  which  is  to  obtain  the  opinion  of  the 
Court  or  a  Judge  upon  the  construction  of  a  document  or  any 
question  of  law,  must  be  brought  before  the  Judge  in  person ;  and 
no  order  for  general  administration,  or  for  the  execution  of  a 
trust,  or  for  accounts  or  Inquiries  concerning  the  property  of  a 
deceased  person,  or  other  property  held  upon  any  trust  or  concern- 
ing the  parties  entitled  tliereto,  can  be  made  except  by  the  Judge 
in  person. 

Every  order  made  in  Chambers  not  made  by  the  Judge  per- 
sonally is  to  be  marked  in,the  margin  with  the  name  of  the  Master 
responsible  for  such  order  „   15,  15a. 


19- 


B.  No. 


In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Jvdge  (i).) 

In  the  Matter  of  the  estate  of  A. 
Between  C.  B.Qc)   : 

and 
E.  F. 

Let  the  defendant  E.  F.,  of in  the 

in  what  character  he  is  sued ;  as 
of  the  executors]  of 


B.,  deceased. 
.     Plaintiff, 

.     Defendant. 

County  of (State 

:  the  executor  [_or,  one 


1133. 

Originating 
summons  for 
determination 
of  a  question 
or  matter 
arising  in  the 
administra- 
tion of  a 
deceased 
person's 
estate  (/i). 
[Dan.  Pr. 
864.] 


(A)  See  O.  LV.  3;  and  headnote,  p.  521.  The  practice  introduced  by 
O.  LV.  3,  supersedes  that  by  administration  summons  under  the  Chancery 
Procedure  Act,  1852  (15  &  16  Vic.  o.  86),  ss.  45—47  (repealed  "by  the  Statute 
Law  Revision  Act,  1883  (46  &  47  Vic.  c.  49)).  See,  too,  as  to  the  eifect  of 
the  rule,  Se  Medland,  41  O.  D.  476.  As  to  the  questions  which  can  'be 
determined  pn  an  originating  summons  under  the  provisions  of  0.  LV.  3, 
see  Se  Gfarnett,  Gamdy  v.  Maoaulay,  32  W.  R.  474;  Suffolk  v.  Lawrence, 
32  W.  R.  899;  BortMoich  v.  Ransford,  28  C.  D.  7&;  Re  Robinson,  31  CD. 
247;  Re  Bavies,  38  C.  D.  210;  Re  Giles,  43  O.  D.  391.  Disputed  questions 
of  fact  are  not  conveniently  dealt  with  by  originating  summons:  Re  Powers, 
30  C.  D.  291;  Nutter  v.  Holland,  (1894)  3  Ch.  408.  Proceedings  founded 
on  breach  of  trust,  or  by  which  trustees  are  sought  to  be  charged  on  the  footing 
of  wilful  default,  ought  not  to  be  brought  by  originating  summons:  Re  Weall, 
37  W.  R.  779;  Dowse  v.  Gorton,  (1891)  A.  O.  190.  As  to  costs,  see  Re 
Medland,  41  O.  D.  476.  Nothing  short  of  an  order  for  general  administration 
will  prevent  a  creditor  of  the  estate  from  suing  the  executor,  or  the  executor 
from  paying  a  debt  due  from  the  estate:  Re  Barrett,  43  O.  D.  70;  and  see 
Re  Mills,  Mills  v.  Mills,  W.  N.  (1884)  21.  The  Judge  will  exercise  a  dis- 
cretion in  each  case,  whether  to  make  the  order  or  not:  Campbell  v.  Gillespie, 
(1900)  1  Ch.  225.     See  also  Re  Wilson,  Alexander  v.  Colder,  28  0.  D.  457. 


(?)  (Je)  see  next  page. 
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Or,  the  administrator  [or,  one  of  the  administrators]  of  the 

personal  estate  of   {an  administration  summons  against  a 

person  entitled  to  take  out  letters  of  administration,  hut  to 

whom  administration  had  not  been  granted,  is  irregular :  Re 

Leash,  65  L.  T.  199) 

Or,  a  creditor  upon  the  estate  of 

Or,   a    devisee    [or,   specific — or,   pecuniary — or,   residuary 

legatee]  under  the  wiU  of 

Or^  the  next  of  kin  [or,  one  of  the  next  of  kin]  of 

Or^  the  heir-at-law  [or,  customary  heir]  of 

Or^  the  assignee  of  the  legacy  of  £100  given  to  G.  H.  by  the 

will  of) 

the  above-named  A.  B.,  within  eight  days  after  service  (Z)  of 
this  summons  on  him  [or^^  if  mare  than  one  defendant,  on  them 
respectively],  inclusive  of  the  day  of  such  service,  cause  an  appear- 
By  virtue  of  the  Trustee  Act,  1888,  a.  8  (1),  a  trustee  or  executor' is  entitled  to 
the  benefit  of  the  Statute  of  Limitations  in  respect  of  payments  made  more 
than  six  years  before  action:  Re  Biota,  Governors  of  St.  Bartholomew's  Hosp. 
V.  Camhden,  (1914)  1  Ch.  233  (C.  A.).  On  making  an  order  for  distribution 
of  a  testator's  estate  the  Ct.  will  not  set  aside  part  of  the  assets  to  in- 
demnify the  executors  against  possible  liabilities  which  may  arise  in  respect 
of  leases  formerly  held  by  the  testator,  unless  there  is  privity  of  estate 
between  the  executors  and  the  lessors:  Re  Nixon,  Gray  v.  Bell,  (1904) 
1   Cb.   638;    and   see  Re  King,  Uellor  v.   South  Australian,  %c.<Co.,   (1907) 

1  Ch.  72;  and  Re  Lawley,  Jackson  v.  Leightmi,  (1911)  2  Ch.  530.  For 
some  very  useful  precedents  of  summonses  under  the  Order,  see  Marcy  and 
Dodd  on  Originating  Summons;  Marcy's  Forms  of  Originating  Summons  (2nd 
ed.).  See  generally,  Dan,  Pr.  864—870;  Seton,  311,  312.  For  specimen  affi- 
davits for  use  on  this  summons,  see  Forms  1137 — 1140;  and  Marcy's  Forms, 
2nd  ed.  pp.  84—90. 

(«)  As  to  assigning  to  a  particular  Judge,  see  0.  V.  9  (6). 

(A)  As  to  the  description  of  the  pit.  whera  he  is  under  disability,  or  sues 
on  behalf  of  himself  and  others,  see  Forms  183  et  seq.,  and  notes  thereto.  In 
an  action  by  a,  creditor  for  the  administration  of  real  or  real  and  personal 
estate  of  a  deceased  debtor  it  has  been  the  practice  for  the  pit.  to  sue  "  on 
behalf  of  all  creditors,''  and  to  state  that  fact  in  the  title  of  the  writ  or 
summons,  but  having  regard  to  the  establishment  of  a  real  representative  by 
the  Land  Transfer  Act,  1897,  ss.  1,  2  (3),  a  pit.  can  now  sue  without  stating 
that  he  sues  ''on  behalf  of  all  creditors":  Re  James,  James  v.  Jones,  (1911) 

2  Ch.  348;  but  semble  the  old  rule  remains  as  regards  copyholds  (see  s.  1  (4) 
of  the  Land  Transfer  .Act,  1897).  In  an  action  for  administration  of  the 
personal  estate  one  creditor  can  and  always  could  sue  by  himself:  Re  Blount, 
27  W.  R.  865;  Re  James,  James  v.  Jones,  supra. 

(I)  Service  out  of  jurisdiction. — ^There  is  no  jurisdiction  under  0.  XI.  8a 
to  give  leave  to  serve  an  originating  process  out  of  the  jurisdiction  except  in 
the  circumstances  in  which  there  is  jurisdiction  under  r.  1  of  that  Order  to 
grant  leave  for  service  of  a,  writ  of  summons  or  notice  of  writ  out  of  the 
jurisdiction:  Re  Aktieholaget,  #c.  Arbitration,  (1910)  2  K.  B.  727.  With 
this  limitation,  an  originating  summons  may  be  served  out  of  the  jurisdiction: 
and  see  Hughes  v.  Oxenham,  {I^IZ)  1  Ch.  254  (C.  A.).  See  also  note  at 
p.  532,  "Service  out  of  the  jurisdiction." 
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ance  to  bo  entered  for  him  [or,  if  more  than  one  defendant,  for 
them  respectively]  to  this  summons,  which  is  issued  upon  the  appli- 
cation of  C.  D.,  of  (place  of  residence  and  occupation),  the — or, 
who  claims  to  be  interested  in  the  relief  sought  as — (State  in  what 
character  the  plaintiff  sues :  see  the  examples  above  given),  that 
the  following  questions  or  matters  arising  in  the  administration 
of  the  estate  of  the  said  A,  B.  may  be  determined  under  the  Rules 
of  the  Supreme  Court,  Order  LV.  rule  3,  sub-section  (a)  [or  as  may 
be'],  and  relief  given  in  respect  thereof,  that  is  to  say:  — 

1.  {Set  out  the  questions  or  matters  in  a  succinct  form  (m).) 

2.  How  the  costs  of  this  application  are  to  be  borne: 

[and  that,  if  necessary,  the  real  and  personal  estate  of  the  said 
A.  B.  may  be  administered]. 

Dated  (de. :  Conclude  as  in  Form  1074.) 


1134. 

19 — .  B.   No.  : — .         Originating 
In  the  High  Court  of  Justice,  IZT^'Zn 

Chancery  Division.  of  a  question 

/»T  ^    T    1       \  °^  matter 

(Name  of  Judge.)  arising  under 

In  the  matter  of  the  trusts  of  (Describe  the  deed  or  in-  *^|  *""*^  °* 

^  a  deed  or 

strument ;  p.s  thus :  an  indenture  of  settlement  dated  instrument 

the day  of ,  19 — ,  made  between  (Set  out  the  [-^^u  p^^ 

names  of  the  parties  to  it) ).  864.] 

Between  A.  B Plaintiff, 

and 
CD..         .         .         .     Defendant. 

Let  the  defendant  CD.  (State  in  what  character  he  is  sued; 

as  thus :  the  trustee  [or,  one  of  the  trustees]  of 

Or,  the  cestui  que  trust  [or,  one  of  the  eestuis  que  trust]  under 

the  trusts  of 

Or,  the  trustee  of  the  property  of  G.  H.,  a  bankrupt,  one  of 

the  eestuis  que  trust  under  the  trusts  of 
the  above-mentioned  indenture  of  settlement,  within  eight  days 
after  service  of  this  summons  on  him  [or,  if  more  than  one  defen- 
dant^ on  them  respectively],  inclusive  of  the  day  of  such  service, 
cause  an  appearance  to  be  entered  for  him  [or,  if  more  than  one 
defendant,  for  them  respectively]  to  this  summons,  which  is  issued 

(«»)  Specific,  not  general,  questions  should  be  asked:  Be  Ilarman,  (1894)  3 
Ch.  p.  614.    For  forms  of  questions,  see  Maroy's  Forms,  2nd  ed.  17 — 28. 

(«)  See  O.  LV.  3;  and  headnote,  p.  521 ;  and  note  (/j),  p.  523.  See  Maroy's 
Forms,  2nd  ed.  Nos.  9,  10.  For  specimen  affidavits  for  use  on  tliis  summons, 
see  Forms  1137 — 1140;  and  Marcy's  Forms,  2nd  ed.  pp.  84 — 90. 
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upon  the  application  of  C.  D.,  of  {place  of  residence  and  occupa- 
tion), the — or,  who  claims  to  be  interested  in  the  relief  sought 
as — (State  in  tvhat  character  the  plaintiff  sues:  see  the  examples 
above  given),  that  the  following  questions  or  matters  arising  in 
the  administration  of  the  trusts  -of  the  said  indenture  of  settle- 
ment [or  as  may  foe]  may  be  determined  under  the  Rules  of  the 
Supreme  Court,  Order  LV.  rule  3,  sub-section  (a)  [or  as  may  be], 
and  relief  given  in  respect  thereof,  without  an  administration  of 
the  trusts  of  the  said  indenture  [or  as  may  be],  that  is  to  say:— 

1.  (Set  out  the  questions  or  matters  in  a  succinct  form(o).) 

2.  How  the  costs  of  this  application  are  to  be  borne: 

[and  that,  if  necessary,  an  order  may  be  made  for  the  execution 
of  the  trusts  of  the  said  settlement.] 

Dated  (dc. :  Conclude  as  in  Form  1074.) 


1135. 

Originating 
summons  for 
administra- 
tion of  the 
personal,  or 
real  and  per- 
sonal, estate 
of  a  deceased 
person  (p). 
[Dan.  Pr. 
864.] 


(Title  and  reference  to  the  record:  see  Form  1133.) 
Let  the  defendant  E.  F.,  the  (State  in  lohat  character  the 
defendant  is  sued:  see  the  examples  in  Form  1133),  within  eight 
days,  dc.  (See  Form  1133),  upon  the  applica,tion  of  C.  D.,  of 
(place  of  residence  and  occupation),  the — or,  who  claims  to  be 
interested  as — (State  in  what  character  the  plaintiff  sues :  see  the 
examples  in  Form  1133),  for  an  order  for  the  administration  of 
the  personal  [or,  real  and  personal]  estate  of  the  said  A.  B.,  with 
all  necessary  and  proper  directions. 

Dated  (dc. ;  Conclude  as  in  Form  1074.) 


1136. 

Originating 
summons  for 
administra- 
tion of  the 
trusts  under^ 
a  deed  or 
instrument 

(?)■ 
[Dan.  Pr. 

864.] 


(Title  and  reference  to  the  record:  see  Form  1134.) 
Let  the  .defendant  E.  F.  (State  in  mhat  character  the  defendant 
is  sued:  see  the  examples  in  Form  1134),  within  eight  days,  dc. 
(See  Form  1134),  upon  the  application  of  C.  D.,  of  (place  of 

(o)  See  note  (ni),  preceding  page. 

ip)  See  0.  LV.  4;  and  headnote,  p.  321.  For  a  discussion  of  the  principles 
on  which  the  Ct.  will  act  in  the  exercise  of  its  discretion  under  0.  LV.  10, 
whether  or  not  to  make  an  order  for  administration,  see  He  IVihon,  Alexander 
V.  CaUer,  28  C.  D.  457;  and  see  Campbell  v.  Gillespie,  (1900)  1  Ch.  225.  If 
an  administration  action  be  rendered  necessary  solely  by  the  neglect  of  trustees 
to  render  accounts,  the  trustees  may  be  ordered  to  pay  all  the  costs,  and  such 
an  order  may  be  made  in  proceedings  commenced  by  originating  summons: 
Re  Skinner,  (1904)  1  Ch.  289.  For  form  of  summons,  see  Marcy's  Forms, 
2nd  ed.,  No.   16. 

(?)  See  0.  LV.  4.      '  -         .  ■    ! 
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residence  and  occupation),  the — or,  who  claims  to  be  interested 
■as — {State  in  what  character  plaintiff  sues :  see  examples  in 
Form  1134),  for  an  order  for  the  administration  of  the  trusts  of  the 
said  indenture  of  settlement  [or  as  may  be],  with  all  necessary  and 
proper  directions. 

Dated  (dc. :  Conclude  as  in  Form  1074.) 


1137. 

Formal  parts :  see  Form  8 .  Affidavit  in 

1.  (State  the  amount  and  nature  of  the  debt,  and  any  existing  gj^^onsfor 
security  for  its  payment  and  the  estimated  value  of  the  security;  administra- 
or  negative  the  existence  of  any  such  security :  as  in  Forms  1187  creditor  M- 
^tseq.)  •  ^?7'!]"^''- 

2.  Prove  that  the  defendant  is  the  proper  person  to  be  sued; 

«s  thus:  The  said  A.  B.  died  on  or  about  the  of  , 

19 — ;  and  probate  of  his  will  has  [or,  letters  of  administration  of 
his  estate  have]  been  granted  by  the  Principal  Registry  [or  as 
may  be]  of  the  Probate  Division  of  this  Court  to  the  defendant 
[or  as  may  fee]  (s) . 

3.  (Show  means  of  knowledge.) 


1138. 

Formiol  parts :  see  Form  8 .  The  like  by 

1 .  State  succinctly  the  nature  of  the  bequest ;  as  thus :  The  pe^^a^,  or 
above-named  A.  B.,  by  his  will  dated  the  of  ,  19 — ,  residuary 

bequeathed  to  me  all  his  household  furniture  and  effects.  annuitant. 

FDan  Pr 
Or,  a  legacy  of  £100,  payable  three  months  after  his  death.     867.]* 

Or^  one-iifth  of  the  residue  of  his  personal  estate  and  effects. 

Or,  an  annuity  of  £20  during  my  life. 

2.  Frove  that  the  defendant  is  the  proper  person  to  be  sued; 

m  thus:  The  said  A.  .B.  died  on  or  about  the  of  , 

19—,  without  having  revoked  or  altered  his  said  will;  and  probate 
of  his  said  will  has  been  granted  by  thp  Principal  Registry  [or  as 
may  be]  of  the  Probafie  Division  of  this  Court  to  the  defendant 
E.  F.,  the  sole  executor  [or  as  may  be]. 

(r)  As  to  the  evidence  required,  see  0.  LV.  7.  Forms  1137 — 1140  can  be 
readily  adapted  to  the  cases  of  other  applicants  under  0.  LV.  3  or  4. 

(s) .  The  fact  that  the  df t.  is  the  legal  personal  representative  of  the  deceased 
person  should  be  established  by  production  of  the  probate  or  letters  of  adminis- 
tration, or  by  other  primary  evidence  of  the  grant.  For  notice  to  the  dft.  to 
produce  the  probate  or  letters,  see  Form  1118. 
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3.  Show  that  the  bequest  has  not  been  satisfied;  as  thus:  The- 
household  furniture  and  effects  bequeathed  to  me  as  aforesaid  have 
not  yet  been  delivered  to  me. 

Or,  The  legacy  of  £100  bequeathed  to  me  as  aforesaid  remains 
due  to  me  from  the  said  testator's  estate. 
Or,  The  share  of  residue  bequeathed  to  me  as  aforesaid  has 
not  been  accounted  for  or  paid  to  me. 

Or,  I  am  now  entitled  to  the  said  annuity  of  £20  bequeathed 
to  me  as  aforesaid;  but  no  provision  to  secure  the  due  pay- 
ment thereof  has  been  made  [or  as  may  be}. 

4.  (Show  means  of  knowledge.) 


1139. 

Affidavit  in 
support  of  a 
summons  for 
administra- 
tion by  a 
next  of  kin. 
[Dan.  Pr. 
867.] 


1140. 

Affidavit  in 
support  of  a 
summons  for 
administra- 
tion of  a 
trust. 
[Dan.  Pr. 
867.] 


Formal  parts;  see  Form  8. 

Statet  the  death  of  the  person  i/>hose  estate  is  to  be  administeredr 
and  show  that  the  applicant  is  one  of  his  next  of  kin ;  as  thus  ; 

1.  The  above-named  A.  B.  died  on  or  about  the of ^ 

19 — ,  a  bachelor,  and  intestate;  and  without  leaving  any  father,, 
mother,  sister,  or  brother  him  surviving. 

2.  The  said  A.  B.  was  the  son  of  W.  B.,  late  of,  dc.  The  said 
W.  B.  had  two  children  only;  that  is  to  say:  (1)  the  said  intestate 
A.  B.;  and  (2)  my  father  R.  B. 

3.  The  said  R.  B.  died  on  or  about  the of  ,  19 — ,^ 

The  said~  E.  B.  had  three  children  only;  that  is  to  say:  (1)  my 
brother  the  defendant  E.  B.;  (2)  my  sister  Mary,  now  the  wife  of 
G.  H.,  of,  dc;  and  (3)  me  the  deponent. 

4.  As  a-child  of  the  intestate's  said  brother  R.  B.,  I  claim  to  be 
one  of  the  next  of  kin  of  the  said  intestate  A.  B. ;  and,  as  such,  to 
be  entitled  to  a  distributive  share  of  his  personal  estate.  Such 
share  has  not  been  paid  or  accounted  for  to  me. 

Show,  that  the  defendant  is  the  proper  person  to  be  sued;  as 
thus :  5.  Letters  of  .administration  of  the  estate  of  the  said  A.  B. 
have  been  granted  by  the  Principal  Registry  \or  as  may  be\  of  the 
Probate  Division  of -this  Court  to  the  defendant,  the  said  E.  B, 
[pr  as  may  &e]. 


Formal  parts :  see  Form  8 . 

State  succinctly  the  nature  of  the  applicant's  interest  under  the 
Willi  and  the  persons  to  be  sued ;  as  thus :   1 .  The  above-named 

A.  B.,  by  his  will  dated  the of ,  19—,  devised  all  his- 

real  estate  to  the  defendant,  E.  F.,  upon  trust  to  sell  and  convert 
the  same  into  money,  and  invest  such  money  as  therein  mentioned; 
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and  to  pay  the  income  to  accrue  from  such  investment  unto  the 
testatcff's  wife,  L.  B.,  for  her  life;  and  after  her  death,  to  raise  the 
sum  of  £1,000,  out  of  the  said  trust  estate,  and  pay  the  same  Ito 
me  on  my  attainment  of  the  age  of  twenty-one  years  ;  and  the 
said  testator  appointed  the  defendant  E.  F.  executor  of  his  will. 

2.  The  said  testator  died  on  the  of ,  19 — ,  without 

having  revoked  or  altered  his  said  will;    and  probate  of  the  said 

will  was,  on  the day  of ,  19 — ,  granted  by  the  Principal 

Registry  [or  as  may  be]  of  the  Probate  Division  of  this  Court  to 
the  defendant  E.  P. 

3.  The  defendant  E.  F.  accepted  the  trust  reposed  in  him  by 
the  said  will ;  and  he  converted  the  testator's  real  estate  into 
money,  and  made  certain  investments  out  of  the  proceeds  thereof- 

4.  The  testator's  widow,  the  said  L.  B.,  died  on  the day  of 

,  19 — ;  and  I  attained  my  age  of  twenty-one  years  on  the 

■  day  of ,  19 — . 

5.  I  am  now  entitled  to  receive  the  said  sum  of  £1,000;  but  the 
defendant  E.  F.  refuses  or  neglects  to  pay  the  same  to  me. 

6.  (Shou*  means  of  knowledge.) 


(2.)  Proceedings  for  Declaration  on  Originating  Summons. 

Prooeedings  for  Declaration. — Summary  of  Material  Provisions  of  S.  8.   O. 

1883. 

Power  to  make  declaration  on  summons. — In  any  Division,  any       Oedeb, 

person  claiming  to  be  interested  under  a  deed,  wUl,  or  other  writ 

ten  instrument,  may  apply  by  originating  summons  for  the  deter- 
mination of  any  question  of  construction  arising  under  the  instru- 
ment, and  for  a  declaration  of  the  rights  of  the  persons  interested       LIVa.  1. 

Service. —'She  Court  or  a  Judge  may  direct  such  persons  to  be 
served  with  the  summons  as  they  or  he  may  think  fit ;,        2. 

Evidienoe. — The  application  is  to  be  supported  by  such  evidence 
as  may  be  required  by  the  Court  or  a  Judge  „        3. 

Discretion  of  the  Court. — The  Court  or  Judge  is  not  to  b©  bound 
to  determine  any  such  question  of  construction  if  it  ought  not  to 
be  determined  on  originating  summons  „        4. 


In  the  High  Court  of  Justice,  19 — .    L.  No.  — . 

Chancery  Division. 
{Name  of  Judge.) 

In  the  matter  of  an  Indenture,  made  the of , 

19 — ,  between  E.  L.  of  the  one  part,  and  A.  L.  of  the 
other  part. 

(t)  See  O.  LIVa.  1.     The  provisions  of  this  order  (introduced  by  E.  S.  C. 
1893,  23)  extend  to  all  the  Divisions  of  the  Ct.  the  power  of  determining  on 
D.— F.  34 


1141. 

Summons  to 
determine  9, 
question  of 
construction 
arising  under 
a  deed  [t). 
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BetAveen  M.  L.  (spinster),  E.  J.  (the  wife  of 
C.  J.),  and  M.  A.  J.  (the  wife  of 
J.  S.  J.)       •         •         •         ■         •  Plaintiffs, 
and 
D.  H.  L.    and    E.   E.  L.,    infants, 
T.  W.,  and  A.  L.  (widow)  Defendants. 

Let  D.  H.  L.  and  E.  E.  L.,  both  of ,  in  the  county  of , 

respectively,   infants;    T.   W.,   of ,  in   the   county   of 


(occupation);  and  A.  L.,  of ,  in  the  county  of ,  widow, 

within  eight  days,  dc.  (see  Form  1074),  upon  the  application 
under  Order  LIVa.  of  the  Kules  of  the  Supreme  Court,  1883,  of 

M.  L.,  of  ,  aforesaid,  spinster;    E.  J.,  the  wife  of  C.  J., 

of ,  in  the  county  of (occupation) ;  and  M .  A .  J . ,  the  wife 

of  J.  S.  J.,  of  ,  aforesaid  (occupation),  who  claim  to  he 

entitled  to  property  specifically  devised  and  bequeathed  by  the  will 

and  codicil  dated  respectively  the day  of ,  19 — ,  and  the 

day  of ,  19 — ,  of  the  above-named  E.  L.,  other  than  the 

piece  of  ground  hereinafter  referred  to  for  the  determination  of 
the  following  questions  arising  under  the  above-mentioned  in- 
denture (u),  namely: 

Whether  the  weekly  sum  of  £ by  the  above-mentioned 

indenture  covenanted  to  be  paid  by  the  said  E.  L.  to  the  paid 
A.  L.  so  long  as  the  said  A.  L.  should  live  and  should  l^emsain 
unmarried,  is  a  charge  upon  (the  piece  of  ground,  being  part  of 
Blackacre,  situate  in  the  parish  of ,  in  the  county  of . 

originatmg  summons  quiestions  of  construction  which  were  by  the  previous 
practice  under  R.  S.  C.  1883,  confined  to  the  Chancery  Division.  They  also 
extend  the  power  of  iconstruction  to  documents  other  than  those  which  pre- 
viously could  have  been  so  dealt  with:  Be  Nobis,  (1896)  2  Ch.  p.  833.  They 
also  enable  the  Ot.  to  dispose  of  mere  legal  questions  which,  according  to  the 
decisions  under  0.  LV.  3,  could  not  have  been  decided  under  that  rule.  See, 
e.g.,  Re  Carlyon,  35  W.  R.  155;  Se  Davies,  38  C.  D.  210;  Re  Royle,  43  CD. 
18.  As  to  the  discretion  of  the  Ct.,  see  0.  LIVa.  4,  and  headnote,  p.  529. 
That  discretion  is  the  true  limit  of  the  rule.  It  is  not  confined  to  cases  where 
an  action  might  be  brought  in  respect  of  the  instrument  under  which  the 
decision  is  sought:  Mason  v.  Sc/mppisser,  81  L.  T.  147.  It  is  intended  for  the 
decision  of  questions  of  construction,  where  such  decision  wiU  settle  the  liti- 
gation between  the  parties:  Lewis  v.  Green,  (1905)  2  Ch.  340.  A  question 
whether  letters  which  had  passed  between  the  parties  amounted  to  an  agreement 
for  the  renewal  of  a  lease  has  been  decided  under  this  order,:  Sossert  v.  Jones, 
48  S.  J.  636 ;  also  whether  a  condition  which  a  lessoor  had  imposed  with  regard  to 
a  license  to  assign  was  unreasonable:  Evans  v.  Levy,  (1910)  X  Ch.  452 ,'  West 
V.  Gwynne,  (1911)  2  Ch.  1  (C.  A.).  As  to  the  determination  under  the  Order 
of  questions  between  mortgagor  and  mortgagee,  see  Re  Nobbs,  (1896)  2  Ch. 
830.  As  to  the  determination  of  future  questions,  see  lie  Preme's  Contract 
(1895)  2  Ch.  256,  778. 

(»)  See  0.  LIVa.  1,  and  headnote,  p.  529.    As  to  who  is  a  person  intei'ested 
within  the  rule,  see  ilason  v.  Schuppisser,  81  L.  T.  147. 
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And  for  a  declaration  of  the  right  of  the  plaintiffs  to  have  the 
;said  piece  of  ground  sold  for  the  residue  of  the  term  for  which  the 
same  was  held  by  the  (said  E.  L.,  and  the  proceeds  of  such  sale 
.applied  in  the  first  place  in  payment  of  so  "much  of  the  said  weekly, 
sum  as  shall  have  been  paid  out  of  the  rents  and  profits  of  tha 
property  specifically  devised  and  bequeathed  by  the  said  will  and 
oodicil  of  the  said  E.  L.  other  than  the  said  piece  of  ground,  and 
in  the  next  place  in  or  towards  the  discharge  of  all  arrears  and 
future  payments  of  the  said  weekly  sum. 

Dated  {^dc. :  Conclude  as  in  Form  1074). 


{'i.)  Proceedings  hy  Origmating  Summons  for  Foreclosure  or 

Redemption. 

J'roceedingn  for  Foreclosure  or  Medemption. — SumDiary  of  Material  Provisions 

of  M.  8.  C.  1883. 

IDan.  Pr.,  pp.  870,  871.] 

Originating  Hummons  for  Foreclosure,  ^c. — ^Any  mortgagee  or       Obdek. 

.mortgagor,  legal  or  equitable,  or  any  person  entitled  to  or  Having  

property  subject  to  a  legal  or  equitable  charge,  or  any  person 
.having  the  right  to  foreclose  or  redeem  any  mortgage,  whether 
I^al  or  equitable,  may  take  out  an  originating  summons  for  anch 
relief  of  tiie  nature  or  kind  following  as  may  be  specified  in  the 
siunmons,  and  as  the  circumstances  of  the  case  may  require,  viz., 
sale,  foreclosure,  delivery  of  possession  by  the  mortgagor,  redemp- 
•tion,  reconveyance,  delivery  of  possession  by  the  mortgagee LV.  5a. 

Parties  to  be  served. — ^The  parties  to  be  served  with  the  sum- 
mons are  such  as  under  the  existing  practice  of  the  Chancery 
-Division  would  be  proper  defendante  to  an  action  for  the  like 
n-elief  as  that  specified  in  the  summons  „,     5b. 


Jn  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge.) 

Between  A.  B. 

and 
C.  D.  and  E.  F. 


19—.     B.  No.  — . 

.     Plaintiff, 

.     Defendants. 
-,  and  E.  F.,  of  — 


1142. 

Originating 
summons  by 
first  mort- 
gagee for 
foreclosure 
against 
second  mort^ 
gagee  and 
mortgagor 
{x). 


-,  in  the  county  of  - 

,  who  are  respectively  interested  in  the  equity 


Let  C.  D.,  of 
in  the  county  of  - 

(a:)  See  0.  LV.  5.i,  and  headnote,  supra.  Various  forms  of  summons  wiU 
be  found  in  Marcy  and  Dodd  on  Originating  Summons,  394 — il4,  and  in 
Marcy's  Forms,  2nd  ed.,  Nos.  26 — 32.  If  the  title  to  the  mortgaged  property 
is  registered  under  the  Land  Transfer  Acts  the  summons  should  contain  a 
reference  to  the  registered  instrument  of  charge  as  well  as  to  any  contempo- 
raneous mortgage  by  deed:  Weymouth  ^.  Davis,  (1908)  2  Ch.  169.  As  to 
issue  and  service  of  the  summons,  and  as  to  obtaining  an  appointment  to  pro- 
tceed,   see  notes  at  p.   487.     The  provisions   of   the    rule   are  applicable   to 

34  (2) 
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of  redemption  of  the  messuages  and  hereditaments  comprised  in 
the  mortgage  hereinafter  mentioned,  within  eight  days,  dc.  (see- 
Form  1074),  upon  the  application  of  A.  B.,  of ,  in  the  county 

of ,  who  claims  to  be  interested  in  the  relief  sought  as  first 

mortgagee,  for  an  order  (under  the  Rules  of  the  Supreme  Court,. 
Order  LV.  5a)  that  an  account  may  be  taken  of  what  is  due  to- 
the  plaintiff  under  and  by  virtue  of  [//  plaintiff  is  the  registered 
proprifitor  of  a  change  registered  in  the  Land  Registry/ :  an  instru- 
ment of  charge  dated ,  19 — ,  and  regijstered ,  19 — -,  affeot- 

ing  {if  so,  part  of)  the  lands  comprised  in  the  title  No.  — ,  of 
which  the  defendant  is  the  registered  proprietor;  if  so,  and  under 

and  by  virtue  of]  an  indenture  of  mortgage  dated  the day 

of ,  19 — ,  made  between  the  defendant  E.  F.  of  the  one  part,, 

and  the  plaintiS  of  the  other  part,  and  for  his  costs  of  this  action,, 
and  that  the  said  mortgage  may  be  enforced  by  foreclosure  or  sale, 
[and  for  the  appointment  of  a  receiver]  or  [and  that  the  defendant. 
E.  F.  may  be  ordered  to  deliver  up  to  the  plaintiff  possessiosn  (y). 
of  the  mortgaged  premises,  particulars  of  which  are  set  forth  in 
the  schedule  hereto]  (z)  [If  minutes  have  been  prepared,  add :  in. 
accordance  with  the  minutes  annexed  to  this  summons  (a)]. 

all  cases  which  are  simple  in.  their  character.  In  such  cases,  if  the  plaintiff 
chooses  to  proceed  by  the  more  expensive  method  of  an  action  commenced  hy 
writ,  he  may  be  mulcted  in  the  extra  costs  thereby  occasioned:  Sarr  v.  Harding, 
36  W.  E.  216;  Johnson  v.  Evans,  60  L.  T.  29.  The  fact  that  a  reoeivier  ia. 
claimed  is  no  reason  for  proceeding  by  writ:  Barr  v.  Harding,  ubi  supra,' 
O'Ketly  V.  Culverhouse,  W.  N.  (1887)  36;  Weston  v.  Levy,  W.  N.  (1887)  76; 
Gee  V.  Bell,  35  0.  D.  160.  A  receiver  may  be  appointed  in  proceedings  com- 
menced by  summons  either  in  Ct.  or  in  Chambers  and  immediately  after  service 
of  the  summons:  Re  FranoJce,  58  I/.  T.  305.  In  cases  of  complexity,  where 
pleadings  are  desirable  to  define  the  issues,  it  is  not  convenient  to  adopt  the 
procedure  by  originating  summons.  In  such  oases  the  practitioner  may  safely 
proceed  by  way  of  writ.  A  question  of  priority  between  mortgagees  wUl  not 
be  decided  on  originating  summons:  Re  Giles,  43  C.  B.  391;  nor  disputed, 
questions  of  fact:  Beamish  v.  Whitney,  (1908)  1  I.  R.  38. 

Service  out  of  the  jurisdiction. — See  0.  XI.  r.  8a;  and  Re  Aktiebolaget,  §c.. 
Arbitration,  (1910)  2  K.  B.  727  (C.  A.).  A  summons  to  enforce  by  foreclosure- 
or  sale  a  mortgage  of  interests  in  personal  estate,  held  not  to  be  "  an  action 
founded  on  any  breach  or  alleged  breach  within  the  jurisdiction  of  any  con- 
tract" within  the  meaning  of  0.  XI.  i.  1  (e),  and  the  service  of  the  summons 
out  of  the  jurisdiction  was  not  allowed:  Hughes  v.  Oxenham,  (1913)  1  Ch.. 
254  (C.  A.);  and  see  Re  Bmfield,  32  C.  D.  123  (C.  A.). 

(y)  See  note   {d),  p.   534. 

(z)  The  relief  to  be  obtained  is  limited  to  that  mentioned  in  the  rule.  This 
does  not  include  an  order  for  personal  payment  by  the  mortgagor. 

Por  form  of  order  on  originating  summons  where  the  amount  ia  smaU  or  tlie 
amount  admitted,  avoiding  the  necessity  for  a  Master's  certificate,  see  Seton, 
1829,  1830,  Nob.  7  and  8. 

(o)  In  quite  simple  oases  minutes  of  the  proposed  order  are  not  necessary. 
But  they  are  convenient,  where  the  order  sought  is  at  all  special  in  character.. 
For  forms  of  order  for  foreclosure  where  the  mortgagees  are  in  possession  or- 
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The  Schedule  above  referred  to 
(should  contain  a  sufficient  description  of  the  mortgaged  property, 
•and,  if  registered,  as  registered.) 

Dated  {(&c. :  Conclude  as  in  Form  1074). 


1143. 

(See  Form  1145.)  Affidavit  in 

'  support  (*). 


1144. 

(Title  and  reference  to  the  record :  see  Form  1142.)  Originating 

Let  O.  D.,  of,  dc.,  within  eight  days,  dc.  (see  Form  1074),,  equiteble   ^ 

iipon  the  application  of  A.  B.,  of ,  in  the  county  of ,  under  P°'^*Pff®,?* 

"Order  LV.  5a  of  the  Rules  of  the  Supreme  Court,  1883.  memorandum 

1.  That  it  may  be  declared  that  under  and  by  virtue  of  the  deedst^atosf' 
memorandum  and  deposit  hereinafter  referred  to  the  plaintiff  is  mortgagor  (e), 
■entitled  to  be  considered  as  a  mortgagee  of  the  lands  and  here- 
■ditaments    comprised   in   the   agreement    for   lease   hereinafter 

referred  to. 

2.  That  an  account  may  be  taken  of  what  is  due  to  the  plaintiff 
under  and  by  virtue  of  a  memorandum  of  agreement,  dated  the 

day  of ,  19 — ,  and  made  between  the  defendant  of  the 

one  part,  and  the  plaintiff  of  the  other  part,  and  of  a  deposit  of  an 

agreement  for  a  lease,  dated  the day  of ,  19 — ,  therein 

referred  to,  and  of  the  subsequent  deposit  of  a  lease,  dated  the 

day  of ,  19 — ,  granted  in  pursuance  of  such  agreemetit, 

of  part  of  the  property  therein  comprised,  and  for  his  costs  of  this 
action;  and  that  it  may  be  declared  that  what  shall  be  certified  to 
be  due  to  the  plaintiff  on  taking  such  account  is  to  be  coneidexBd 
as  a  charge  upon  the  said  lands  and  hereditaments . 

3.  That  such  mortgage  may  be  enforced  by  sale  or  foreclosure. 

4.  If  necessary  that  the  defendant  may  execute  a  proper  convey- 
ance or  assignment  to  the  plaintiff,  and  that  the  defendant  may  be 
ordered  to  deliver  up  to  the  plaintiff  possession  of  the  mortgaged 

the  circumstances  are  otherwise  more  complicated,  see  Seton,  pp.  182S — 1834, 
188S — 1892,  1907,  from  which  the  necessary  summons  or  minutes  can  be  framed. 

(6)  For  form  of  affidavit  in  support,  see  No.  1145  and  notes  thereto,  which 
form  can  easily  be  adapted.  If  the  charge  is  a  registered  one  the  Land  Registry 
certificate  of  charge  must  be  produced  on  the  hearing  of  the  summons,  also  a 
certificate  of  official  search  issued  by  the  Land  Registry  that  (if  so)  there  is 
no  entry  preventing  an  order  for  foreclosure.  As  to  the  procedure  subsequent 
to  the  order  for  foreclosure  nisi,  see  note  (A),  p.  536. 

(c)  See  Marcy's  Forms,  2nd  ed.,  No.  29. 
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promises    (particulars   of   which   are   set   forth   in   the   Schedule- 
hereto)  (d). 

The  Schedule  above  referred  to 
(should  contain  a  sufficient  description  of  the  mortgaged  property). . 
Dated  (dc. :  Conclude  as  in  Form  1074)., 


1145. 

Affidavit  in  (Title  and  reference  to  the  record.) 

support (e).  Formal  parts :  ;see  Form  8 . 

1 .  B  J  a  memorandum  of  agreement  made  the day  of ,. 

19 — ,  between  the  defendant  C.  D.  of  the  one  part,  and  me,  this- 
deponent,  of  the  other  part,  and  duly  signed  (and  sealed)  by  the 
defendant,  it  was  agreed  that  in  consideration  of  £- —  to  the  said 
defendant  paid  by  mo  on  or  before  the  signature  of  the  said  agree- 
ment; and  in  consideration  of  such  further  advances  as  were  there- 
inafter made  the  document  comjjrised  in  the  schedule  thereto,  and 

which  the   said   defendant  had   on  the day   of ,    19 — , 

deposited  with  me,- should  thenceforth  be  held  by  me  as  an  equit- 
able security  for  the  payment  by  the  defendant  to  me  on  the 


day  of then  next  of  the  sum  of  £ together  with  interest 

thereon  at  the  rate  of  £ per  cent,  per  annum,  to  be  computed 

from  the  date  thereof,  and  ^.Iso  for  the  payment  of  such  further 
sums  as  should  at  any  time  thereafter  whilst  the  said  document 
should  continue  in  my  possession,  be  advanced  by  me  to  the  said 
defendant  with  interest  thereon  at  the  rate  aforesaid.     And  the 

(d)  It  is  better  that  the  summons  should  expressly  ask  for  possession  if  itr- 
is  desired  to  obtain  an  order  for  delivery  of  possession  ea;  parte.  The  order  nisf 
should  contain  a  provision  for  delivery  of  possession  in  default  of  redemption; 
Williamson  v.  Bvrrage,  56  L.  T.  702;  and  should  contain  a  sufficient  descrip- 
tion of  the  mortgaged  property,  otherwise  difficulty  may  occur  in  obtaining- 
a  writ  of  possession:  Thynne  v.  Sari,  (1891)  2  Oh.  79.  An  order  for  posses- 
sion will  not  be  made  ex  parte  where  not  claimed  by  the  originating  summons: 
-Besi!  v.  Applegate,  37  C.  D.  42;  Le  Bos  v.  Grant,  64  L.  J.  Ch.  368.  An 
order  for  possession  may  be  made  even  after  foreclosure  absolute:  Keith  v. 
Day,  39  C.  D.  452;  and,  even  though  not  claimed  by  the  originating  summons: 
Manchester  Sank'\.  Pnrkiii.son,  60  L.  T.  268;  .lenldmt  v.  Ridgley,  41  W.  E. 
585. 

(e)  See  Marcy's  Forms,  2nd  ed.  pp.  90 — 92.  If  there  are  more  tlian  one 
pit.  they  must  all  join  in  the  affidavit.  Should  the  pit.  be  in  possession  and 
moneys  have  been  laid  out  by  him  in  lasting  improvements  and  substantial 
repairs,  these  facts  should  be  stated  in  the  affidavit;  and  any  special  circum- 
stances affecting  the  amount  due  from  the  mortgagor  to  the  mortgagee,, 
such  as  settled  account  or  valuations  of  security  in  bankruptcy,  should  alsa 
be  stated  that  special  directions  may  be  given  in  the  foreclosure  order  as 
to  the  taking  of  the  account:  Sanguitictti  v.  Stuchey's  Banking  Co.,  (1896) 
1  Ch.  502;  0.  XXXIII.  r.  8,  however,  directs  that  in  taking  an  account  under 
a  judgment  or  order  all  just  allowances  shall  be  made  without  any  direction  for- 
that  purpose;   "just  allowances"  has  been  given  a  wide  interpretation. 
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said  defendant  therein'  charged  all  the  hereditaments  and  property 
comprised  in  the  said  document  to  which  the  same  related  with 

the  payment  to  me  of  the  said  sum  of  £ ,  and  also  all  such 

further  advances  and  interest  as  aforesaid.  And  also  agreed  at 
any  time  upon  my  request  to  execute  to  me  a  legal  mortgage  of  the 
said  hereditaments  and  premises  as  therein  mentioned . 

2.  The  document  now  produced  and  shown  to  me  marked 
A.  B.^  (/),  is  the  said  memorandum  of  agreement. 

3.  The  document  comprised  in  the  said  schedule  to  the  said 
memorandum  of  agreement  consisted  of  an  agreement  for  a  lease 

dated   the  day   of ,    19 — ,   and   made   between    (State 

parties),  being  an  agreement  for  a  lease  to  the  defendant  of  two 

plots  of  land  situate,  at ,  in  the  county  of ,  for  building 

purposes. 

4.  The  document  now  produced  and  shown  to  me,  and  marked 
A.  B-,  is  the  said  agreement  for  a  lease  deposited  with  me  as 
aforesaid . 

i>.  Subsequently  to  the  date  of  the  said  agreement  of  the 

da^•  of  ,  19 — ,  I  lent  and  advanced  to  the  defendant  on  the 

security  of  such  agreement  and  of  the  said  deposit,  the  following 
further  sums  on  the  following  dates  respectively  [Here  insert  dates 
and  amounts  of  advances'],  amounting  in  the  aggregate,  with  the 
said  sum  of  £ ,  to  £ . 

6.   Subsequently  to  the  date  of  the  said  agreement  of  the  


day  of .  19 — ,  the  defendant  erected  on  one  of  the  said  plots 

of  land  a  messuage  or  dweUing-house  known  as ,  and  on  the 

■ •  daj  of ,  19 — ,  in  pursuance  of  the  said  agreement  for  a 

lease  of  the day  of ,  19 — ,  a  lease  of  the  same  plot  of 

land,  with  the  messuage  thereon,  was  granted  unto  the  defendant 

for  the  term  of years  from  the day  of ,  19 — ,  at  the 

yearly  rent  of  £ .  ,' 

7.  On  the day  of ,  19 — ,  the  lease  was  deposited  with 

mo  by  the  said  defendant  as  part  of  my  said  equitable  security. 

8.  The  document  now  produced  and  shown  to  me,  and  marked 
A.  B.3,  is  the  said  indenture  of  lease  so  deposited  with 'me  as 
aforesaid . 

{State  such  facts  as  are  known  with  reference  to  any  subsequent 
charges  in  respect  of  which  the  holders  have  been  made  defend- 
ants.) 

(/)  Exhibit  it:  see  Form.  27.  If,  as  very  frequently  happens,  the  ,dft. 
does  not  appear  (or  if  he  does  and  will  not  admit  it),  his  execution  of  the 
security  on  which  the  pit.  sues  must  be  proved  by  the  evidence  of  the 
witness  attesting  his  signature.  For  such  an  afSdavit,  see  Form  1223.  In 
such  a  case  the  security  need  not  be  exhibited  to  the  plt.'s  affidavit. 
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1145a. 

Master's 
certificate  and 
procedure 
subsequent 
thereto. 

1146. 

Originating 
sununons  for 
account  and 
sale  to  raise 
amount  due 
imder  a 
charging 
order  (»). 


9.  There  is  due  to  me,  under  and  by  virtue  of  my  said  mortgage 

security,  dated  the day  of ,  19 — ,  and  of  the  said  deposits 

of  agreement  for  a  lease  and  lease  respectively,  the  sum  of  £ 

for  principal,  and  the  sum  of  £ for  interest,  computed  at  the 

rate  of  £ per  cent,  per  annum  from  the  respective  times  when 

the  several  sums  were  advanced  by  me  as  aforesaid  up  to  the 

day  of ,  19 — ,  inaking  together  the  sum  of  £ ,  from  which 

has  to  be  deducted  the  sum  of  £ ,  received  by  me  from  E.  F., 

the  receiver    appointed    by  me    under    the  Conveyancing  Act, 

1881  (g),  thereby  leaving  the  sum  of  £ due  to  me  in  respect 

of  principal  and  interest;  there  is  also  due  to  me  the  sum  of  £ 

[or,  an  amount  not  yet  ascertained]  for  mortgagee's  charges  and 
expenses  beyond  ray  costs  of  this  action. 

10.  I  have  not,  nor  hath  nor  have  any  other  person  or  persons  by 
my  order,  or  for  my  use,  to  my  knowledge  or  belief,  received  the 
said  sum  of  £ or  any  part  thereof,  nor  any  security  or  satis- 
faction for  the  same  or  any  part  thereof,  save  and  except  the  said 
mortgage  securities  (h) . 


{See  Forms  1551  et  seq.  and  notes.) 


19- 


A.  No.  — . 


In  the  High  Court  of  Justice, 
Chancery  Division. 

(Mr.  Justice .) 

(TitJe:  see  Form  1142.) 
Let  C.  B.,   of,   dc,   within   eight  days    (formal  parts:   see 
Form  1074) 
upon  the   application  of   F.    A.,    of,    dc,   for   an   order   that 

(g)  A  memorandum  of  deposit  under  seal,  by  which  property  is  expressed 
to  be  charged,  though  it  is  not  strictly  a  deed,  will,  it  appears,  suffice  to 
confer  upon  the  equitable  mortgagee  the  power  given  by  s.  19  of  the  Con- 
veyancing Act,  1881  (44  &  45  Vic.  o.  41),  to  a  mortgagee  to  appoint  a  receiver. 
This  seems  to  have  been  assumed  in  lie  Sodson  and  Uowe^s  Contract,  35 
0.  D.  668,  and  is  laid  down  by  Kay,  J.,  in  Blaher  v..  Herts,  ^c.  Water,- 
worJcs  Co.,  41  C.  D.  p.  406.  See  Hood  &  Challis,  Conveyancing  Acts 
(7th  ed.),  85. 

(Ji)  After  the  order  for  foreclosure  nisi  is  drawn  up  a  summons  to  proceed 
thereon  before  the  Master  must  be  issued :  see  Form  1170.  If  the  easels  asimple 
one  and  nothing  further  is  due  since  the  affidavit  in  support  of  the  originating 
summons  beyond  subsequent  interest,  the  Master  directs  the  certificate  to  be 
prepared  without  further  evidence  and  gives  a  reference  for  the  taxation  of 
any  mortgagee's  charges  and  expenses.  Should  further  evidence  be  necessary, 
Forms  1660,  1552  and  1563  can  be  adapted. 

(0  A  charging  order  obtained  in  pursuance  of  the  Judgments  Act,  1838 
(1   &  2  Vie.   0.   110),  s.   14,  and  Judgments  Act,  1840   (3  &  4  Vic.  c.  82), 
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an  account  may  be  taken  of  what  is  due  to  the  plaintiff  from 
the  defendant  under  and  by  virtue  of  a  charging  order  absolute, 

dated  the ,  19 — ,  and  made  in  an  action  in  the  [King's  Bench] 

Division  of  A.  v.  B.,  19 — ,  A.  No.  —  (■whereby  the  £ deferred 

stock  [or,  the  5,000   Ordinary  Shares  of  £1  each  fully  paid, 

numbered to ,  both  inclusive]  (or,  as  stated  in  charging 

ordisr)  standing  in  the  name  of  the  defendant  C.  B.  \pr,  as  may  be] 

in  the  books  of  the  ■ Company,  Limited,  whose  registered  ofRoe 

is  situate  at ,  in  the  City  of ,  stand  charged  with  the  pay- 
ment to  the  plaintiff  of  the  sum  of  £ ,  with  interest  thereon  at 

£ per  cent,  per  annum  from  the  — — ;  19 — )  and  for  his  costs 

of  this  action 

And  that  the  said  stock  [or,  shares — or,  such  interest  therein 
■as  is  stated  in  charging  order]  may  be  sold  with  the  approbation 
•of  the  Judge,  and  that  the  money  to  arise  by  such  sale  may  be 
lodged  in  Court  to  the  credit  of  this  action,  "A.  v.  B.,  19 — , 
A.  No.  — ,"  subject  to  further  order 

[And  that  upon  such  sale  the  defendant  C.  B.  do  all  acts  and 
things  necessary  for  vesting  the  said  stock  [shares]  in  the  pur- 
chaser or  purchasers  thereof] 

or,  that  such  further  or  other  order  may  be  made  in  the 
premises  as  to  the  Court  may  seem  just. 

Dated  (dc. :  Conclude  as  in  Form  1074). 


1147. 

{Title  and  reference  to  the  record :  see  'Form  1142.)  Originating 

summons  for 

Let  G.  H.   (the  mortgagee),  of  ,  in  the  county  of  ;  redemption. 

within  eight  days,  dc.  (see  Form  1074),  upon  the  application  of 
E.  F.  (the  mortgagor),  of,  &c. 

1.  For  an  account  of  what  (if  anything)  is  due  under  and  by 
virtue  of  a  mortgage  dated  the day  of ,  19 — ,  and  made 

8. 1,  ajid  0.  XIiVI.  r.  1  (as  to  which  see  Forms  1039 — 1041  and  notes  thereto; 
and  Seton,  468 — 476),  entitles  the  Judgment  creditor  to  all  such  remedies 
as  he  wotild  have  been  entitled  to  if  the  charge  had  been  made  in  his  favour 
by  the  judgment  debtor ;  but  no  proceedings  can  be  taken  to  have  the  benefit  of 
the  charge  until  after  the  expiration  of  six  calendar  months  from  the  date 
of  the  order.  The  Ct.  has  no  jurisdiction  to  order  the  sale  of  shares  comprised 
in  a  charging  order  except  in  a  separate  action  instituted  for  that  purpose; 
Leggott  v.  Western,  12  Q.  B.  D.  287;  KoloJmiann  v.  Meurioe,  (1903)  1 
K.  B.  534  (C.  A.).  The  proceedings  must  be  commenced  in  the  0.  D.  and  may- 
be either  by  writ  or  by  originating  summons  under  0.  LV.  r.  5a.  The  remedy 
18  sale,  not  foreclosure:  D'Auvergne  v.  Cooper,  W.  N.  (1899)  256. 

The  charging  order  must  be  produced  to  the  Master  on  the  hearing  of  the 
originating  summons,  together  with  an  affidavit  by  the  pit.  proving  the  amount 
4ue;  a  reference  to  Form  1145,  paras.  9  and  10,  will  enable  the  necessary 
affidavit  to  be  prepared.  See  preceding  note  (A)  as  to  the  further  proceedings 
after  the  order  for  account  and  sale  is  drawn  up. 
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between  the  said  E.  F.,  of  the  one  part,  and  the  said  G.  H.,  of  the 
other  part. 

2.  If  the  7nortgagee  has  been  in  possession:  For  an  account  of 
the  rents  and  profits  received  by  the  said  G.  H.  in  respect  of  the 
hereditaments  and  premises  in  the  said  indenture  of  mortgage 
mentioned,  or  which,  but  for  the  wilful  default  of  the  said  G.  H.,. 
might  have  been  received  by  him. 

3 .  That  upon  payment  of  what,  if  anything,  shall  be  found  due 
to  the  said  G.  H.  on  taking  the  said  accounts,  the  plaintiff  may  be 
at  liberty  to  redeem  the  said  hereditaments  and  premises. 

Dated  ((tc. :  Conclude  as  in  Form  1074). 


1148. 

Further  pro- 
ceedings in  an 
action  for 
redemption. 


(Forms  1549  to  1565  can  be  adapted.) 


Section  III.— Proceedings  undek  Judgments  and  Okdeks. 

[San.  Pr.,  pp.  871—879.] 

(1 .)  Service  of  Notice  of  the  Judgment,  and  Conduct  of  Action  or 

Proceedings. 

\IJfni.   Pr.,  pp.   871—879.] 

(A.)  Service  of  Notice  of  the  Judgment. 

Service  of  Notice  of  Judgment. — Summary  of  Material  Provisions  of  R.  S.  C. 

1883. 

In  ii'hai  cases — effect  of. — Where  in  actions  for  administration,       Oedku. 

execution  of  trusts,  or  partition  or  sale,  a  judgment  or  order  has ■ 

been  made  under  0.  XV.  or  XXXIII.,  or  affecting  the  rights  or 
interests  of  persons  not  parties  to  the  action,  the  Ot.  or  a  Judge 
may  direct  that  any  persons  interested  in  the  estate  or  under  the 
trust,  or  in  the  hereditaments,  be  served  with  notice  of  the  judg- 
ment or  order.  After  such  notice  the  parties  served  will  be  bound 
as  if  they  had  originally  been  parties,  and .  be  at  liberty  to 
attend  the  proceedings.  Any  person  so  served  may  apply,  within 
one  month  after  service,  to  the  Ct.  or  Judge  to  discharge,  vary,  or 
add  to  the  judgment  or  order     XVI.  40. 

Service  in  u,  foreign  country. — The  Ot.  or  a  Judge  may  direct 
that  any  summons,  order,  or  notice  shall  be  served  on  any  party 
or  person  in  a  foreign  country,  and  the  procedure  prescribed  by 
0.  XI.  r.  8,  with  reference  to  service  of  notice  of  a  writ  of  sum- 
mons shall  apply  to  the  service  of  any  summons,  order,  oi;  notice 
so  directed  to  be  served      XI.  8\. 

Appearance  by  party  served. — Order  for  liberty  to  attend  is 
not  necessary — entering  appearance  entitling  the  party  to  attend      XVI.  41. 

Memorandum  of  »eriMoe. — -Must  be  entered  at  the  Central  Office         „      42. 

Iform  of  notice. — ^It  must  be  entitled  in  the  laction,  'with'  a  memo- 
randum endorsed  in  prescribed  form „      43. 

Service  on  infanta,  f 0. — ^Notice  must  be  served  on  an  infant  or 
person  of   unsound  mind  not  so   found   by   inquisition   in  same 

manner  as  a  writ  of  summons 44. 

»      **' 

Ongtnating  summonses. — In  the  case  of  originating  summonses 
to  administer  a  trust,  &o.,  the  Court  or  a  Judge  may  give  special 
directions  for  service  of  judgment  upon  persons  not  parties LV.    9. 
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yamex  of  solicitors. — A  note  stating  the  names  of  the  solicitors,       Obdee. 

and  for  wliioh  of  the  parties  they  are  oonoerned,  niiiat  be  left  at  

Chambers  with  the  judgment  or  order  LV.  30. 

Copies  of  certificates,  ^c. — ^A  copy  of  every  certificate  of  entry 
of  a  memorandum  of  service  of  notice  of  judgment,  and  of  every  ap- 
pearance entered  by  a  person  so  served,  must  be  left  at  Chambers  „     31. 

Directions  o-n  summons  to  proceed  ivith  judgment. — ^The  Judge, 
if  satisfied  that  all  necessary  parties  have  been  served  with  notice 

of  the  judgment,  is  to  give  all  necessary  directions  „     33. 

Dispensinff  with  service.— liie  Judge  may  dispense  with 
service  of  notice  of  the  judgment,  or  order  substituted  service 

or  notice  by  advertisement  „     36. 

AYhere  service  dispensed  with,  the  Judge  in  person  may  order 

that  parties  be  bound  as  if  served  „     35.\. 

No  proceedincis  iiiifil  se;)v><>.-^Until  all  necessary  parties  have 
been  served  with  notice  of  the  judgment,  the  proceedings  under 
the  order,  except  to  a  certain  limited  extent,  are  to  be  suspended  „  36. 
As  to  serving  notice  of  a  judgment  or  order  in  an  action  for 
partition  or  sale  on  a  person  who  would  otherwise  be  a  neces- 
sary party,  feee  the ■Partitio.n  Act,  1868  (31  &  32  Vic.  c.  40),  s.  9. 
As  to  service  of  notice  of  <the  judgment,  see  Seton,  318, 1423 — 1425. 


1149. 

{Title  and  reference  to  the  record.)  Notice  of  a 

Take  notice  that  by  a  judgment  \pr,  order]  of  this  Court,  made  j,"^!^™*  "^ 

in  this  action,  and  dated  the  day  of  ,   19 — ,  it  was  [Dan.  Pr. 

declared  and  adjudged  [or,  ordered]  as  follows,  that  is  to  say:  {Set 
out  the  declaratory  and  ordering  parts  of  the  judgment  or 
order  {I)).  \    \' 

Dated day  of ,  19 — . 

X.  Y.,  of  {place  of  business), 

Solicitor  for  the  plaintiff  [or  as  may  he']. 

To  {Set  out  the  nannes  and  places  of  residence  of  the  persons  to 
he  served  with  the  notice) . 


19—.     B.  No.  - 
In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge.) 

B.  y.  D. 

To  {nmrk  of  person  on  tvfiom  the  notice  is  to  be  served) . 
Take  notice  that,  from  the  time  of  the  service  of  this  notice,  you 
[or,  as  t^e  case  may  be,  the  infant,  or,  person  of  unsound  mind](«), 
will  be  bound  by  the  proceedings  in  the  above  action,  in  the  same 

(A)  See  0.  XVI.  40,  43;  and  headnote,  supra.  A  full  copy  of  the  judgment 
or  order  properly  endorsed  may  be  served  instead  of  notice  of  it. 

(I)  The  simplest  course  seems  to  be  to  set  out  verbatim  in  the  past  tense 
so  much  of  the  judgment  or  order  as  follows  the  recital  of  the  evidence.  For 
memorandum  to  be  endorsed,  see  Form  1150. 

(ot)  For  this  form,  see  0.  XVI.  43,  and  App.  G.,  No.  28. 

(«)  As  to  service  of  notice  of  judgment  on  infants  or  persons  of  unsound 
mind,  see  0.  XVI.  44;  and  headnote,  supra. 


1150. 

Hemorandtim 
to  be  indorsed 
on  the  notice 
(m). 

[Dan.  Pr. 
876.] 
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manner  as  if  you  \_or,  the  said  infant — or,  person  of  unsound  mind] 
had  been  originally  made  a  party;  and  that  you  [^or,  the  said 
infant— or,  person  of  unsound  mind]  may,  on  entering  an  appear- 
ance at  the  Central  OfRoe,  attend  the  proceedings  un'der  the  within- 
mentioned  judgment  [or,  order]  and  that  you,  [or,  the  said 
infant— or,  person  of  unsound  mind]  may,  within  one  month  after 
the  service  of  this  notice,  apply  to  the  Court  to  add  to  the  judgment 
[or,  order]. 


1151. 

Notice  of 
judgment  by- 
circular  to 
debenture- 
holders.  ■ 

1152. 

Summons  for 
special  direc- 
tions as  to 
mode  of 
service  (p). 
[Dan.  Pr. 
874.] 


(See  Form  1575)  (o). 


Formal  parts:  see  Form  39. 
on  the  part  of  the  plaintiff  [or  as  rrtay  fee], 

1.  That  service  of  notice  of  the  judgment  [or,  order],  dated 

the ,  19 — ,  together  with  a  copy  of  the  order  to  be  made  hereon, 

upon  A.  B.,  of,  do.,  may  be  deemed  good  service  upon  C.  D., 
E.  F.,  andG.  H. 

2.  That  publication  in  the  "London  Gazette,"  and  in  "The 
Times"  newspaper,  of  notice  of  the  said  judgment  [or,  order] 
and  of  the  memorandum  prescribed  by  the  Rules  of  the  Supreme 
Court,  Order  XVI.,  rule  43,  in  this  behalf,  addre^d  ta  L.  M., 
and  of  a  copy  of  the  order  to  be  made  hereon,  may  be  deemed  good 
service  of  such  notice  on  the  said  L .  M . ;  and  that  the  time  within 
which  the  said  L.  M.  may  apply  to  add  to  the  said  judgment  [or, 

order],  may  be  months  after  the  last  publication  of  such 

notice. 

3.  That  service  of  notice  of  the  said  judgment  [or,  order]  upon 
S .  T.,  by  sending  such  notice,  indorsed  with  the  memorandum  pre- 
scribed as  aforesaid,  through  the  post-of&ce,  in  a  pre-paid  letter, 

addressed  to  him  at  ,  may  be  deemed  good  service  of  |such 

notice  on  the  said  S.  T.  (g');  and  that  the  time  within  which  the 
said  S.  T.  may  apply  to  add  to,  the  said  judgment  [or,  orde!r][ 
may  be months  after  the  service  of  such  notice. 

(o)  In  ordinary  cases  the  judgment  in  a  debenture-holder's  action  should 
not  be  served  on  the  debenture-holders,  but  they  should  have  notice  given  to 
them  by  circular  or  letter  or  by  advertisement  (see  note  to  Form  1575). 

(p)  See  0.  I.V.  35;  and  headnote,  p.  539.  The  application  should  be  made 
by  the  party  having  carriage  of  the  judgment. 

(?)  For  orders  for  service  through  the  post-offloe,  see  St.  John  v.  Harrison, 
M.  R.  at  Chambers,  15  Nov.  1866,  Reg.  Lib.  B.  2269;  Lawson  v.  Halford, 
M.  R.  at  Chambers,  22  Nov.  1869,  Reg.  Lib.  B.  3117;  see  also  Burton  v.  Shaw, 
10  L.  T.  N.  S.  292,  V.-C.  W. 
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4.  That  service  of  notice  of  the  said  judgment  [or,  order]  on 
W.  Y.  may  be  dispensed  with. 

5.  (As  to  service  out  of  the  jurisdictimi)  (»■)• 


1153. 

(Short  title  and  reference  to  the  record.)  Notice  of 

judgment  by 
To   C.    D.,    now   or   late    of   ,   in    the   countj   of   advertisement 

(description) .  [ia 

Take  Notice,  that,  by  an  order  of  Mr.  Justice  — — ,  dated  the       '-' 

day  of ,  19 — ,  personal  service  upon  you  of  notice  of  the 

judgment  [^or,  order]  in  this  action,  dated  the day  of , 


fDan.  Pr. 


19^,  was  dispensed  ^ith;  and  it  was  ordered  that  publication  in 
(State  the  papers  in  which,  and  the  dates  or  intervals  at  which, 
the  advertisement  'was  directed  to  appear),  of  notice  of  th^  said 
judgment  [or,  order],  and  of  the  memorandum  prescribed  by  the 
Rules  of  the  Supreme  Court,  and  of  the  reciting  order,  should  be 
deemed  good  service  upon  you ;  and  that  the  time  within  which  you 
might  apph'  to  discharge,  vary,  or  add  to  the  said  judgment  [or, 

order]  should  be  months  after  the  last  publication  of  such 

notice . 

And  further  take  notice,  that  by  the  said  judgment  [or,  order], 

dated  the  day  of ,  19 — ,  it  was  declared  and  adjudged 

[or,  ordered]  as  follows  (Set  out  the  declaratory  and  ordering 
parts  of  the  judgment  or  order) . 

And  further  take  notice,  that  from  the  date  of  this  advertisement 
you  will  be  bound  by  the  proceedings  (Continue  as  in  Form  1150. 

to  judgment),  and  that  you  may  within months  (this  time 

will  agree  with  that  fixed  hy  the  order  directing  the  advertise- 
ment) after  the  publication  of  the  last  of  the  advertisements 
authorized  by  the  said  order  apply  (dc. ;  Conclude  as  in 
Form  1150). 


(r)  Service  out  of  the  Jurisdiction. — See  0.  XI.  8a,  headnote,  p.  538:  Se 
Aktiebolaget,  fc.  Arbitration,  (1910)  2  K.  B.  727.  Under  8uoh  r.  8a  service  of" 
notice  of  judgment  may  be  ordered  in  countries  out  of  the  jurisdiction ;  but  in; 
countries  to  which  O.  XI.  r.'  8  applies  such  service  must  be  made  through  the 
Foreign  Office  in  manner  prescribed  by  that  rule.  But  the  former  practice  may 
still  be  applicable.  As  to  the  principles  governing  foreign  service  before  such 
r.  8a,  see  Me  BusfleUd,  32  C.  D.  123;  Re  Cliff,  (1895)  2  Oh.  21. 

(«)  For  form  of  notice  of  judgment  by  advertisement,  see  Se  FrohatvJ,-, 
Vincent  v.  Alpe,  London  Gazette,  15  Aug.  1884.  In  that  case  the  advertise- 
ment does  not  give  the  effect  of  the  judgment.  But  it  would  seem  to  be  Wie- 
proper  course  to  do  so,  as  in  the  text. 
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1154. 

Affidavit  of 
service  of 
notice  of  the 
judgment  {<). 
[Dan.  Pr. 
874.] 


day  of 


Formal  parts :  see  Form  8 . 
Where  a  copy  is  served  as  notice :  1 .  On  the  - 
19 — ,  I  served  A.  B.  with  notice  of  the  judgment  [or,  order]  made 

in  this  action,  dated  the of ,  19 — :  the  duplicate  of  which 

said  judgment  [or,  order]  is  now  produced  and  shown  to  me  (u), 
and  is  marked  A.:  by  delivering  to  and  leaving  with  the  said 
A.  B., 

Or  if  served  on  a  substitute,  say:  with  C.  D.,  the  person 

named  in  the  order  dated  the  ■ of ,  19 — ,  hereinafter 

mentioned, 
at  (State  where),  a  true  copy  of  the  said  judgment  [or,  order]. 

Or,  where  a  notice  is  served :  1 .  On  the of ,  19 — ,  I 

served  A.  B.  with  a  notice  in  writing  of  the  judgment  [or, 

order]  made  in  this  action,  dated  the of ,  19 — ,  and 

of  which  notice  the  paper  writing,  marked  A.,  now  produced 
and  shown  to  me  (x)  is  a  true  copy. 

Or  if  a  copy  is  not  exhibited  {y),  say :  and  which  notice 
was  in  the  woi'ds  and  figures  following,  that  is  to  say  {Set 
out  the  notice  verbatim), 
by  delivering  such  notice  to,  and  leaving  the  same  with,  the 
said  A.  B., 

Or  if  served  on  a  substitute,  say :  with  CD.,  the  person 
named  in  the  order  dated  the  of  ,  19 — ,  herein- 
after mentioned, 
at  {State  where). 
In  every  case:  2.  The  copy  [or,  the  notice]  served  as  aforesaid 
of  the  said  judgment  [or,  order]  had,  at  the  time  of  such  service, 
a,  memorandum  indorsed  thereon  in  the  words  following,  that  is  to 
«ay  {Set  forth  a  copy  of  the  memorandvmi:  see  Form  1150). 

Or  if  the  judgment  or  order,  or  a  copy  of  the  notice,  is  ex- 
hibited,- with  a  copy  of  the  memorandum  indorsed,  say,  after 
thereon:  and  of  which  memorandum  the  memorandum  marked 
B.,  now  produced  and  shown  to  me  (2),  and  indorsed  on  the 
said  exhibit  marked  A.,  is  a  true  copy. 
Where  service  is  made  under  a  special  order ;  3.  At  the  time  of 
the  aforesaid  service  of  the  said  copy  [or,  notice]  of  the  said  judg- 

(0  See  O.  XVI.  42,  44. 

(«)  Exhibit  it.  For  form  of  memorandum,  see  Form  27.  If  not  exhibited 
the  mandatory  part  must  be  recited. 

(»)  Exhibit  it.     For  form  of  memorandum,  see  Form  27. 

(y)  It  is  usual  and  advisable  to  exhibit  a  copy  of  the  notice,  instead  of 
setting  out  its  contents  in  the  affidavit. 

(2)  Exhibit  it.     For  form  of  memorandum,  see  Form  27. 
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ment  \_or,  order],  I  also  served  the  said  CD.  with  the  order  made 

in  this  action  dated  the  of  ,  19—,  now  produced  aii(d 

shown  to  me  and  marked  C.  (2),  by  delivering  a  true  copy  of  the 
said  order  to,  and  leaving  the  same  with,  the  said  CD.;  and  I, 
at  the  same  time,  showed  to  him'  the  duplicate  of  the  said  original 
order,  duly  passed  and  entered. 

Identity  of  individual  served:  4.  A.  B.,  hereinbefore  named, 
is  ono  of  the  residuary  legatees  of  G.  H.,  the  testator  in  the  pro- 
■ceedings  in  this  action  named  [or  as  may  be}  (a) . 

5.  {Show  means  of  Icnoiuledge.) 


1155 

Formal  parts :  see  I'orm  8 .  Anotiier  form 

1.  I  did  on  the  day  of ,  19 — ,  at  [place  of  servioe']. 


-serve  G.  H.  with  notice  of  the  judgment  [or,  order]  made  in  this  (*)• 

action,  dated  the  ; day  of ,  19 — ,  the  duplicate  of  which 

said  judgment  [j)r,  order]  is  now  produced  and  shown  to  me  marked 
A.,  by  delivering  to  and  leaving  with  the  said  G.  H.  personally. 
[//  the  person  served  is  an  infant  or  person  of  unsound  mind  not 
so  found,  one  of  the  follomng  forms  must  he  followed  at  this 
point : — 

(a)  Leaving  with  J.  K.,  the  father  [or,  guardian]  of  the 
said  G.  H.,  who  is  an  infant  [or,  person  of  unsound  mind  not 
so  found  by  inquisition]: 

(b)  Leaving  with  L.  M.,  the  person  with  whom  the  said 
G.  H.  resides  [or,  under  whose  care  the  said  G.  H.  is]: 

If  the  person  served  is  a  lunatic,  the  form  should  run :  Leaving 
with  N.  0.,  the  committee  of  the  said  G.  H.,  who  is  a  lunatic]: 
a  true  copy  of  the  said  judgment  [or,  order]. 

2.  At  the  time  of  the  said  service,  the  said  judgment  [or,  order] 
so  served  as  aforesaid  had  indorsed  thereon  a  memorandum  in  the 
words  following,  that  is  to  say:  [Set  forth  a  copy  of  the  memo- 
randum: see  Form  1150]. 

3.  The  said  G.  H.  is  one  of  the  residuary  legatees  of [or  as 

.the  case  may  &e]. 

4.  {Show  means  of  knowledge.) 


of  affidavit  for 
same  purpose 


(z)  Exhibit  it.     For  form  of  memorandum,  see  Form  27. 

(a)  The  identity  of  the  person  served  with  the  person  required  to  be  served 
must  be  established,  either  by  the  affidavit  of  the  person  who  served  the  notice 
(if  he  is  competent  to  swear  thereto),  or  in  some  other  manner. 

(ft)  See  R.  S.  C.  App.  B.,  Pt.  1,  No.  7.  This  form  is  official,  though  not 
contained  in  Appendix  B.  as  originally  issued. 
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1156. 

AfSdavit  of 
seivice  of  the 
notice  on 
nvunerous 
'  persons. 
[Dan.  Pr. 
874.] 


Formal  parts :  see  Form  8 . 

1.  On  the  respective  days  mentioned  in  the  first  column  of  th& 
schedule  hereto,  I  served  the  several' persons  whogfe  names  are  set 
forth  in  the  second  column  of  the  said  schedule,  opposite  to  the 
said  respective  days,  with  a  notice  of  the  judgment  [or,  order] 

made  in  this  action,  dated  the of ,  19 — :    the  duplicate 

of  which  said  judgment  [or,  order]  is  now  produced  and  shown  tO' 
me  (c),  and  is  marked  A.:  by  delivering  a  true  copy  of  the  said 
judgment  [or,  order]  to,  and  leaving  the  same  with,  each  of  the 
persons  whose  names  are  set  forth  in  the  third  column  of  the  said 
schedule,  at  the  respective  places  set  forth  in  the  fourth  column 
thereof,  opposite  to  their  said  respective  names  (d) . 

2.  Each  of  the  said  copies  had,  at  the  time  of  such  service  thereof 
as  aforesaid,  indorsed  thereon  a  memorandum  addressed  to  the 
person  on  or  for  whom  respectively  I  so  served  the  same,  and  of 
which  memorandum  the  paper  writing  marked  B.,  now  produced 
and  shown  to  me  (c),  and  indorsed  on  the  said  exhibit  marked  A.„ 
is  a  true  copy,  except  that  the  name  of  the  person  is  omitted  in  suck 
exhibited  copy. 

3.  The  several  persons  served  as  aforesaid  are  interested  in  the 
matters  in  question  in  this  action  in  the  manner  set  forth  in  tihe 
fifth  column  of  the  said  schedule,  opposite  to  their  said  respective 
names  (e) . 

4.  {Show  means  of  knowledge.) 

Where  service  is  made  under  a  special  order,  add:  5.  At  the 
time  I  served  the  said  copy  as  aforesaid  on  L.  J.  and  J.  T.  in  the 
said  schedule  named,  I  served  each  of  them  with  the  order  made 

in  this  action,  dated  the  — —  of  ,  19 — ,  now  produced  and 

shown  to  me,  and  marked  C.  (Order  directing  substituted  service), 
by  delivering  a  true  copy  of  the  said  order  to,  and  leaving  the  same 
with,  each  of  them  the  said  L.  J.  and  J.  T.;  and'  I  at  the  same 
time  produced  and  showed  to  each  of  them  the  duplicate  of  the  said, 
original  order,  duly  passed  and  entered. 

[The  Schedule. 


(c)  See  note  («),  supra. 

{d)  If  a  notice,  instead  of  a  copy,  is  served,  vary  the  affidavit,  as  in  Form  1154. 
(e)  See  Form  1154,  note  (a),  as  to  establishing  the  identity  of  the  partiea. 
served. 
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PKOCEEDINGS  IN  THE  JUDGEs'  CHAMBERS.       [Ch.  XVII. 


1157. 

Summons  for 
leave  to  enter 
memorandum 
of  service, 
where  service 
irregular  (/). 
[Dan.  Pr. 
876.] 


Format  parts:  see  Form  39. 
on  the  part  of  the  plaintiff,  that  the  proper  officer  may  be  directed 
to  enter  a  memorandum  of  service  of  notice  of  the  judgment  [or, 

order]  dated  the ,  19—,  upon  A.  B.,  dc,  on  an  affidavit  of 

CD.,  filed ,  19—,  of  such  service. 


1158. 

Prteeipe  for 
entry  of  a 
memorandum 
of  service  of 
notice  [a) . 
[Dan.  ^. 
876.] 


(Title  and  reference  to  the  record.) 

Enter  memorandum  of  service  of  notice  of  the  judgment  [or, 

order]  made  in  this  action  and  dated  the day  of ,  19 — ■, 

upon  the  undermentioned  persons,  viz.: — 


Name  of  Party  served. 

Date  of  Service. 

John  Denn     .         .                  .         . 
Richard  Fenn 

19—.     October  20. 
,,        November  1. 

Dated  this 


day  of 


19—. 


(Name,  do.  of  solicitor  or  party  entering 
the  memorandum:  see  Form  31.) 


1159. 

Certificate  of 
such  entry 
having  been 
made  (h) . 
fDati.  Pr, 
876.] 


(Short  title  and  reference  to  the  record.) 

B.  V.  D. 

These  are  to  certify  that  a  memorandum  of  service  of  notice  of 

the  judgment  [or,  order]  made  in  this  action,-  dated  the da^ 

of ,  19 — ,  upon  the  undermentioned  persons,  viz.:    (Set  out 

the  names),  was  duly  entered  on  the day  of ,  19 —  (i). 


(/)  See  0.  XVI.  42;  and  headnote,  p.  538. 

(?)  0.  XVI.  42,  and  App.  G.  No.  26. 

(Ji)  See  R.  S.  C.  App.  G.  No.  26a.  A  fee  is  payable  for  the  certificate  of 
2s.  &d.'.  by  a  stamp  impressed  upon  or  adhesive  to  the  oertifloate:  Ord.  as  to 
S.  C.  Fees,  1884,  Sched.  No.  42:  Ord.  as  to  Stamps,  &c.,  July,  1884,  Sehed. 
The  certificate  will  not  be  given  until  the  time  limited  to  apply  to  discharge, 
vary,  or  add  to  the  judgment  or  order  (0.  XVI.  40)  has  expired.  A  copy  of 
the  certificate  must  be  left  at  Chambers,  certified  by  the  solicitor  having  charge 
of  the  proceedings:  0.  LV.  31.    See  Form  1160.  * 

(i)  The  certificate  is  sealed  with  the  seal  of  the  Central  OfBoe,  which  encloses 
the  date  on  which  the  certificate  was  granted. 
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1160. 

(Short  title  and  reference  to  the  record.)  Certificate 

"VGrii'viii*'*copY 
We  [or,  I]  certify,  that. this  is  a  true  copy  of  the  original  oertifi-  for  ChamberB 

■cate,  as  sealed.    Dated  this day  of ,  19—.  °^ entr^ of*^ 

(Name,  do.  of  solicitor  or  party  leaving  the  copy.)      memorandum 

of  aervioe. 
[Dan.  Pr. 
876. 

1161. 

(Title  and  reference  to  record.)  Memorandum 

Enter  an  appearance  for  G.  H.,  who  has  been  served  with  notice  y,j  party 

•of  the  judgment  or  order  in  this  action  dated  the day  of ,  SS^^'^ffl" 

19—.  m"!] 

Dated  (dc:  See  Form  31). 


1162. 

Formal  parts :  see  Form  39.  ,  Summons  to 

on  the  part  of  G.  H.,  'who  is  attending  the  proceedings  under  the  to  apply  to 

judgment  [or,  order]  dated  the day  of ,  19 — ,  that  the  discharge, 

time  limited  by  the  Rules  of  the  Supreme  Court,  Order  XVI.,  toth'ejudg- 
rulo  40,  for  the  applicant  to  apply  to  the  Court  to  discharge,  vary,  ^^"  °^  °^  °^ 
or  add  to  the  said  judgment  [^or,  order],  may  be  enlarged  to  the  [Dan.  Pr. 
:  day  of ,19-.  '^'"^ 


1163. 

Formal  parts:  see  Form  39.  Summons  for 

on  the  part  of  G.  H.,  who  (dc,  as  in  Form  1162),  that,  notwith-  to  discharge, 
■standing  the  time  limited  by  the  Rules  of  the  Supreme  Court,  7^^^^'  °T  ^f- 
Order  XVI.,  rule  40,  has  expired,  the  applicant  may  be  at  liber  tjy  mentor  order, 
to  apply  to  the  Court  to  add  to  the  said  judgment  [or,  order].,  ,       wTime'has ' 

expired  [m) . 

[Dan.  Pr. 

(k)  See  0.  XVI.  41;  and  headnote,  p.  538.     A  copy  of  the  memorandum   876.] 
•certified  by  the  solicitor  must  be  left  in  Chambers  by  the  solicitor  entering  the 
appearance:  0.  LV.  31.     Form  of  certificate  1160.     As  to  the  fee  payable  on 
entering  appearance,  see  note  (p),  p.  80.     As  to  appearance  by  an  infant, 
see  O.  XVI.  18. 

As  to  the  effect  of  service,  see  judgment  of  Kay,  J.,  in  May  v.  Newton,  34 
C  D.  347.  Where  no  appearance  is  entered  by  a  party  served  with  notice  of 
judgment,  he  is  affected  with  notice  of  all  further  proceedings,  and  it  is 
unnecessary  to  give  him  further  notice.  Thus,  it  is  not  necessary  to  serve  him 
with  notice  of  the  action  being  set  down  on  further  consideration:  Me  Rolfe, 
70  L.  T.  624,  unless  some  relief  is  sought  against  him:  Be  Rees,  15  C.  D.  490. 

As  to  costs  of  parties  served  with  notice  of  judgment,  and  attending  the 
proceedings,  see  Sharp  v.  Lush,  10  C.  D.  468;  Say  v.  Batty,  21  0.  D.  830. 
A  residuary  legatee,  served  with  notice  of  the  judgment,  and  attending  the 
proceedings,  may  obtain,  on  the  death  of  the  plaintiff,  an  order  to  continue  the 
proceedings:  Burstall  v.  Fearon,  24  0.  D.  126. 

(?)  Unless  the  time  is  enlarged  the  application  must  be  made  within  one 
month  after  service:  see  O.  XVI.  40;  and  headnote,  p.  538. 

(m)  As  to  what  accounts  and  inquiries  may  be  thus  added,  see  Dan.  Pr.  885. 

35  (2) 
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1164. 

Summons  to 
add  to  judg- 
ment or  order. 


(Same  as  Form  1172.) 


[Dan.  Pr. 

878.] 


1165.  (B.)  Conduct  of  Action  or  Proceedings  (n). 

coXXo/"       Formal  parts:  see  Form  39. 

action  (o).         on  thfj  part  of 

the  defendant  A.  B.;  or, 

CD.,  who  is  attending  the  proceedings  herein;  or, 
E.  F.,  of  (residence  and  description),  who  has  been  allowed 
[or,  who  claims  to  be]  a  creditor  upon  the  estate  of  the  testator 
G.  H.;  or,  E.  F.,  ofj  dc,  who  claims  to  be  interested  in  the. 
•  matters  in  question  in  this  action  as  residuary  [or,  pecuniary 
— or,  specific]  legatee  under  the  will  of  the  testator  Gr.  H.;  or, 
E.  F.,  of,  dc,  who  has  been  allowed  [or,  who  claims  to  be] 
one  of  the  next  of  kin  of  the  intestate  I.  K.;  or, 
E.  F.,  of,  dc,  whq,  as  executor  of  I.  K.,  has  been  allowed 
[or,  claims  to  be],  dc ; 
[or  as  may  6e]; 
that  the  future  conduct  of  this  action 

Or,  of  the  accounts  and  inquiries  [or,  of  account  No.  1,  an,d 
inquiry  No..  2 — or,  of  the  sale]  directed  by  the  judgment  [or, 

order]  dated  the day  of ,  19 — 

[or  as  mmy  &e], 
Or,  that  the  carriage  and  execution  of  the  judgment  [or,  order], 

dated  the day  of ,  19 — , 

may  be  committed  to  the  applicant. 

If  so :  notwithstanding  all  proceedings  [or  as  may  fee]  in  this 

action  are  stayed  by  an  order  dated  the  day  of  , 

19—. 


(«)  As  to  the  conduct  of  proceedings  generally,  see  Dan.  Pr.  877 — 879; 
Seton,  1461. 

(o)  Honduct  of  proceedings. — ^For  forms  of  order  for  conduct,  see  Seton, 
1460.  As  to  the  conduct  of  concurrent  actions  for  administration,  see  Dan. 
Pr.  877,  878;  Seton,  799,  800.  The  conduct  will  generally  be  given  to  the  pit. 
in  the  first  action:  Re  Swire,  Mellor  v.  S.,  21  C.  D.  647,  655,  C.  A.;  and  see 
Re  Connolly  Bros  Ltd.,  (1911)  1  Oh.  731.  Where,  in  concurrent  actions  by 
creditors,  the  pit.  in  the  first  action  was  a  partnership  and  not  a  separate 
creditor,  this  was  held  sufficient  reason  to  deprive  him  of  conduct:  Re  McRae, 
Forster  v.  Davis,  Norden  v.  McRae,  25  C.  D.  16.  Where  the  claim  of  the 
second  pit.  was  admitted  and  that  of  the  first  pit.  bond  fide  disputed,  conduct 
was  refused  to  the  first  pit.:  Re  Ross,  (1907)  1  Ch.  482.  Where,  in  an 
action  by  trustees  against  beneficiaries,  all  parties  except  one  were  represented, 
by  the  same  solicitor,  conduct  was  given  to  the  dft.  who  was  separately  repre- 
sented. Allen  V.  Norris,  W.  N.  (1884)  118.  As  to  conduct  of  orders  made 
on  summons  under  0.  LV.  3,  see  O.  LV.  9. 
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1166. 
Formal  parts :  see  Form  39.  Summons  by 

*^  active 

on  the  part  of  A.  B.  and  CD.,  two  of  the  above-named  plaintifEs,  plaintiffs  to 
,,  .„  TiT-i-  •  strike  out  oo- 

that  the  writ  of  summons  and  pleadings  in  this  action  may,  be  plaintiff  who 

amended  by  striking  out  the  name  of  E.  F.  as  a  plaintiff,  and  pfo"eedti>) 

adding  him  as  a  defendant  with  aU  consequential  amendments.     [Dan.  Pr. 

212,  note  (y).] 


1167. 
Formal  parts :  see  Form  39 .  Summons  that 

,,  ij>iii--K>r  TTi  1  1    accounts  and 

on  tne  part  01  tne  plamtin  lor  as  may  oej,  that  the  accounts  and  inquiries  may 
inquiries  directed  to, be  taken  and  made  by  the  judgment  [or,  ^nJ5g°riot"**'^ 

order]  dated  the  day  of ,  19 — ,  may  be  so  taken  and  registry  (?). 

made  in  the  office  of  or  by  the  Registrar  of  the  district  registry, 
at . 


(2.)  Carrying  in  Jvdgmient  or  Order. 

IBan.  Pr.,  pp.  879,  880.] 

We  \or,  I]  certify,  that  the  above  is  a  true  copy  of  the  duplicate  Certificate 

\or,  of  an  office  copy  of  the  original]  judgment  [or,  order],  as  lopy^offudg- 

passed  and  entered.    Dated  this day  of ,  19—.  ?®"^,°'  °'^'^^'^ 

^  ■'  '  for  Chambers 

{Add  name,  do.  of  solicitor  or  party  leaving  the  copy.)      1'^- 

879.]" 


(^)  In  case  of  a  diflerenoe  between  co-plaintifls,  the  proper  course  is  to 
apply  that  the  name  of  one  of  them  should  be  struck  out  as  a  plaintiff  and 
added  as  a  defendant:  Re  Mathews,  Oates  v.  Mooney,  (1905)  2  Oh.  460.  For 
order  that  two  of  three  plaintiffs  should  have  sole  conduct  of  action,  see  JButUn 
V.  Arnold,  V.-C.  W.  at  Chambers,  4th  April,  1864,  Reg.  Lib.  A.  699;  and  see 
S.  C,  1  H.  &  M.  715. 

(y)  See  J.  A.,  1873,  s.  66;  Irlam  v.  I.,  2  C.  D.  608;  He  Smithj  6  C.  D. 
692;  McDonald  v.  Foster,  6  C.  D.  193;  Syhes  v.  Sohofield,  14  0.  D.  629;  Me 
Judkms,  W.  N.  (1880)  198.  As  a  rule  the  judgment  or  order  will  contain  the 
direction  for  prosecu&on  of  the  accounts  and  inquiries  in  the  District  Registry, 
if  it  is  intended  that  they  shall  be  prosecuted  there.  As  to  proceedings  generally 
in  a  District  Registry,  see  0.  XXXV. 

(r)  See  0.  LV.  28.  The  judgment  or  order  should  be  brought  into  Chambers 
by  the  party  prosecuting  within  ten  days  after  it  has  been  passed  and  entered, 
otherwise  any  other  party  may  bring  it  in,  and  have  the  prosecution  of  the 
judgment  or  order:  0.  LV.  32.  The  copy  judgment  must  be  written  on  foolscap 
paper  bookwise:  0.  LXVI.  2. 
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1169. 

Note  of  the 
names  of  the 
solicitors 
concerned,  to 
be  left  at 
Chambers  («). 
[Dan.  Pr. 
880.] 


1170. 

Summons  to 
proceed  under 
a  judgment 
or  order  {*). 
[Dan.  Pr. 
880.] 


(Short  title  and  reference  to  the  record.) 

The  names  of  the  eolioitors  concerned,  and  for  whom,  in  this 
action  [or,  matter]  are  as  follows: 


Names  of  SolioitorB. 

For  whom  conceirned. 

Messrs.  A.  &  B. 
Mr.  0.  D. 
Mr.  G.  H. 
Mr.  N.  0. 

Plaintiff  [or.  Petitioner]. 

Defendant  [or,  Respondent]  E.  F. 

Defendant  [or,  Respondent]  L.  M. 

P.  Q.,  having  liberty  to  attend  the  pro- 
ceedings. 

'Note. — The  defendant  K.  S.  appears  in  person. 
The  defendant  T.  U.  has  not  appeared. 
(Name,  dc.  of  solicitor  or  party  leavfing  the  note.) 


(3.)  Summons  to  Proceed. 

[Ban.  Pr.,  p.  880.] 

Formal  parts:  see  Form  39. 
on  the  part  of  the  plaintiff. 

Or,  defendant  A.  B. 

Or,  of  the  petitioner  [or,  respondent]  named  in  the  order, 

dated  the of ,  19 — . 

Or,  of  A.  B.,  a  party  attending  the  proceedings. 

Or,  of  A.  B.,  to  whom,  by  an  order  dated  the of , 

19 — ,  the  future  conduct  of  this  action  has  been  committed 

\or  as  may  be], 
to  proceed  with  the  accounts  and  inquiries. 

Or,  with  the  sale  ' 

Or,  with  the  apportionment 

Or,  to  settle  the  draft  of  the  conveyance 

Or,  to  settle  the  draft  of  the  mortgage 

Or,  to  settle  the  draft  of  the  lease;  [or  as  mav  6e], 

directed  by  the  judgment  [or,  order],  dated  the  of  ^ 

19—. 


(«)  See  O.  liV.  30;  headnote,  p.  538.     Though  not  required,  the  addition 
of  the  interest  of  the  parties  is  desirable  and  of  assistance. 
(<)  See  0.  LV.  32,  33;  Seton,  318. 
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(4.)  Directions  as  to  Prosecution. 

IDan.  Pr.,  pp.  880,  881.] 

Directions  as  to  Prosecution  of  Judgment. — ■Summary  of  Material  Provisions 

of  S.  8.  C.  1883. 

Upon  return  of  the  summons  to  proceed,  the  Judge,  if  satisfied       Order. 

that  all  necessary  parties  have  been  served,  will  give  directions  

as  to  the  manner  in  which  the  accounts  and  inquiries  are  to  be 
.  prosecuted,  the  evidence  to  be  adduced,  the  parties  to  attend,  and 
the  time  within  which  each  proceeding  is  to  be  taken  LV.  33. 

Dispensing!  with  service  of  notice  of  judgment. — ^The  Judge 
may  dispense  with  service  of  notice  of  the  judgment  upon  absent 
parties,  or  may  order  any  substituted  service  or  notice  by  adver- 
tisement or  otherwise „     3S. 

Where  service  of  notice  of  the  judgment  is  dispensed  with, 
the  Judge  in  person  may,  if  he  thinis  fit,  order  that  the  persons 
as  to  whom  service  is  dispensed  with,  shall  be  bound  as  if  served, 
and  they  will  be  bound  accordingly,  except  where  the  judgment 
or  order  has  been  obtained  by  fraud,  &c „     35a. 

Proceedings  to  be  taken  before  service. — If,  on  the  hearing  of 
the  summons  to  proceed,  it  appears  that  all  necessary  parties  are 
not  before  the  Court,  directions  may  be  given  for  advertisement 
for  creditors,  and  for  leaving  the  accounts  in  Chambers,  but  the 
adjudication  on  creditors'  claims  and  the  accounts  must  not  be 
proceeded  with,  and  no  other  proceedings  may  be  taken,  except 
for  the  purpose  of  ascertaining  the  parties  to  be  served,  until 
all  necessary  parties  have  been  served,  and  are  bound,  or  service 
has  been  dispensed  with,  and  until  directions  have  been  given 
as  to  the  parties  to  attend  on  the  proceedings  „     36. 


(5.)  Parties  entitled  to  attend. 

[Dan.  Pr.,  pp.  881—885.] 

Attendance  of  Parties. — Summary  of  Material  Provisions  of  R.  S.  C.  1883. 

Classification. — ^Wheore  it  appears  to  the  Judge  that  the  interests       Order. 
of  the  parties  can  be  classified,  he  may  require  each  or  any  class  


to  be  represented  by  the  same  solicitor,  and  may  direct  what 
parties  may  attend  all  or  any  part  of  the  proceedings ;  and  where 
the  parties  constituting  any  class  cannot  agree  upon  a  solicitor, 
he  may  nominate  a  solicitor  to  represent  them  for  the  purpose  of 
the  proceedings  before  him.  A  party  appearing  separately  wQl 
have  to  bear  the  costs  of  his  own  solicitor,  and  all  such  further 

costs  as  are  occasioned  by  his  being  separately  represented LV.  40. 

Judge  may  require  a  distinct  solicitor  for  the  'parties. — Where 
the  same  solicitor  is  employed  for  two  or  more  parties  the  Judge 
may  require  any  of  them  to  be  represented  by  a  distinct  solicitor  „     41. 

Attendance  of  parties  not  directed  to  attend. — Any  parties,  other 
than  those  directed  to  attend,  may  attend  at  their  own  expense, 
and  upon  paying  the  costs,  if  any,  occasioned  by  such  attendance, 
or  may  apply  by  summons  for  liberty  to  attend  at  the  expense 
of  the  estate,  or  to  have  the  conduct  of  the  action,  either  in 
addition  to  or  in  substitution  for  any  of  the  parties  who  have 

been  directed  to  attend  „     42. 

Order  as  to  parties  attending. — An  order  must  be  drawn  up  on 
a  summons  taken  out  by  the  party  having  conduct,  stating  the 
parties  who  have  been  directed  to  attend,  and  such  of  them  (if 
any)  as  have  elected  to  attend  at  their  own  expense;   and  such 

order  must  be  recited  in  the  Master's  certificate  „     43. 

Parties  to  attend  on  claims. — Except  by  leave  of  the  Judge  no 
party  other  than  the  executor  or  administrator  is  entitled  to 
attend  either  in  Court  or  in  Chambers  on  the  claim  of  any  person 
not  a  party  to  the  cause  against  the  estate  in  respect  of  any  debt 
or  liability   XVI.  47. 
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H70a. 

Summons  by 
a  creditor,  or 
other  person 
interested, 
for  leave  to 
attend  the 


[Dan.  Pr. 
884.] 


Formal  parts:   see  Form  39. 
on  the  part  of  A.  B.,  of  (residence  and  addition):  whose  claim  to 
be  a  creditor  upon  the  estate  of  C.  D.,  the  testator  [or,  intestate], 

in  the  judgment  [or,  order],  dated  the of ,  19 — ,  named, 

has  been  allowed  by  the  Master: 

Or,  who  claims  to  be  interested  in  the  matters  in  question  in 

this  action,  as  an  annuitant  under  the  will  of  C.  D.,  the 

testator  in  the  judgment,  dc,  named: 

Or,  the  assignee  of  the  interest  of  the  defendant  B.  F.,  in  the 

residuary  estate  of  C.  D.,  the  testator  in  the  judgment,  dc, 

named — or  <zs  way  be  : 
that  the  applicant  may  be  at  liberty  to  attend  the  proceedings 
under  the  (saidj  judgment  [or,  order],  dated,  dc,  at  the  expense 
of  the  estate. 

Or,  under  the  account  numbered  5 — or,  inquiry  numbered-  6 

— directed  by  the  judgment,  dc 
And  that  the  plaintiff  [or  other  person  having  the  carriage  of  the 
proceedings^  may  be  directed  to  give  notice,  from  time  to  time,  to 
the  applicant  [or,  to  Mr.  Gr.  H.,  of,  dc,  the  applicant's  solicitor] 
of  all  proceedings  to  be  had  and  taken  under  the  said  judginent 
[or,  order]. 

Or,  under  the  said  account  [or,  inquiry], 
and  otherwise  in  and  about  this  action  [or  as  may  fee],  until  further 
order. 


1171. 

Summons  for 
classification 
of  parties,  and 
nomination  of 
solicitors  {x) . 
[Dan.  Pr. 
883.] 


Formal  parts:  see  Form  39. 
on  the  part  of  the  plaintiff  [or  as  may  fee],  that  for  the  purposes  of 
the  future  proceedings  in  this  action  before  the  Judge  in  Chambers 
under  the  judgment  [or,  order],  dated  the day  of ,  19 — , 

(m)  See  0.  LV.  42.  For  form  of  order,  see  Seton,  317,  No.  1.  As  a  rule 
only  one  solicitor  is  allowed  to  attend  on  each  side  at  the  cost  of  the  estate: 
Sharp  V.  Lush,  10  C.  D.  468;  Day  v.  Batty,  21  C.  D.  830.  For  form  of  order 
giving  leave  to  creditors  to  attend  proceedings  on  special  terms,  see  Norris  v. 
Sadleir,  M.  E.  at  Chambers,  14  Jan.  1864,  Eeg.  Lib.  B.  191.  Leave  will  not 
usually  be  given  to  creditors  (who  are  not  parties  within  r.  42)  to  attend  pro- 
oeedings  generally.  If  a  creditor  desires  to  contest  a  particular  claim  and  the 
dfts.  do  not  dispute  it,  he  can  apply  in  Chambers  for  leave  to  conduct  the 
proceedings  on  that  particular  claim:  Re  Schwabaoher,  (1907)  1  Ch.  719. 

(a;)  See  0.  LV.  40,  43;  and  headnote,  presediug  page.  This  form  of  summons 
was  settled  by  Jeesel,  M.  R.  If  on  the  hearing  of  the  summons  any  of  theparties 
should  elect  to  attend  at  their  own  expense,  the  order  to  bo  made  wiU  provide 
that  all  costs  occasioned  by  such  attendance  shall  be  borne  by  them.  For  forms 
of  order,  see  Seton,  317,  Nos.  2,  3.  As  to  appointing  the  official  solicitor  to 
represent  parties  where  the  parties  cannot  agree  upon  a  solicitor  to  represent 
their  class,  see  Se  JDoowra,  W.  N.  (1884)  232. 


S.  3.]      PROCEEDINGS  UNDER  JUDGMENTS  AND  ORDERS.  ''^^3 

Mesere.  S.  and  J.,  so  long  as  they  shall  be  the  solicitors  on  the 
record  for  the  plaintiff,  be  nominated  to  represent  A.  B.  and 
CD.,  parties  attending  the  proceedings;  and  that  Messrs.  B.  and 
T.,  80  long  as  they  shall  be  the  solicitors  on  the  record  for  the 
defendant  E.  ¥.,  be  nominated  the  solicitors  to  represent  Gr.  H. 
and  I.  K.,  parties,  dc. 


(6.)  Additional  Accounts  or  Inquiries  (y). 

[Dan.  Pr.,  pp.  885,  886.]  ,.,-„ 

Formal  parts :  see  Form  39 .  Summons  for 

1    •      -fv  r  additional 

on  the  part  of  the  plaititin  [or  as  may  be :  see  Form  1170],  that  in  accounts  or 

addition  to  the  accounts  (and  inquiries)  directed  by  the  judg-  r^^Pr.^^'" 

ment  [or,  order],  dated  the  of  ,   19^,  the  following  886.] 

accounts  (and  inquiries)  may  be  directed  to  be  taken  (and  made) ; 
that  is  to  say:  (Set  thentout  in  numbered  paragraphs,  in  continua- 
tion of  the  nwmib'ers  in  the  original  judgment  or  order,  as  in  the 
follovnng  examples: 

11 .  An  account  of  the  rents  and  profits  of  the  testator's  real 
estate  received  by  the  defendant  C.  D.,  or  by  any  person  or 
persons  by  his  order,  or  for  his  use. 

12.  An  inquiry  whether  the  children  of  the  testator,  or  any 
of  them,  have  created  any  and  what  incumbrances  upon  their 
respective  shares  of  the  testator's  real  and  personal  estate.) 


(7.)  (8.)  Particular  Proceedings. — Inquiries. — Claims. 

[Dan.  Pr.,  pp.  886—908.] 

Claims. — Summary  of  Material  Provisions  of  JR.   S.   C.   1883. 

Claimants  not  coming  in  excluded. — Where  a  judgment  or  order       Obdeb. 

'directs  an  account  of  debts,  claims,  or  liabilities,  or  an  inquiry  — ' 

ior  heirs,  next  of  kin,  or  other  unascertained  persons,  all  persons 
who  do  not  come  in  and  prove  within  the  time  iixed  by  advertise- 
ment will  be  excluded  from  the  benefit  of  the  judgment  or  order        LV.  W. 

(y)  See  0.  XXXIII.  2.  As  to  adding  to  judgment  on  application  of  a  party 
served  with  notice  of  judgment,  see  0.  XVI.  40;  Seton,  189,  1420,  1423.  As  to 
what  accounts  and  inquiries  may  be  added,  see  Dan.  Pr.  885.  As  to  adding 
-a  direction,  charging  a  defendant  on  the  footing  of  wilful  default,  see  Dan.  Pr. 
885;  Partington  v.  Reynolds,  4  Drew.  253;  Barber  v.  Maokrell,  12  0.  D. 
534;  Mayer  v.  Murray,  8  C.  D.  424;  Re  Symons,  21  0.  D.  757;  Laming  v. 
Gee,  10  C.  D.  715;  Re  Barclay,  (1899)  1  Ch.  p.  681;  Re  Wrightson,  (1908)  1 
■Ch.   789. 

(z)  For  forms  of  orders,  see  Seton,  189. 


^^4  PROCEEDINGS  IN  THE  JUDGES'  CHAMBERS.       [Ch.  XVII. 

Advertisements. — A  peremptory  advertisement,  and  only  one,       Oedee. 
wiU   be  issued,   unless   further   advertisements  may   be   thought 


ceeessary LV.  45. 

The  advertisement  for  claimants  must  be  prepared  by  the  party 
prosecuting  the  judgment,  submitted  to  the  Master,  and  signed  by 
him.... ,^     46. 

Advertisements  for  creditors  must  be  prepared  and  signed  by 
the   solicitor   of   the  party  having  conduct:    such   signature  is 

sufficient  authority  to  the  printer  of  the  Gazette  to  insert  it „     46a. 

Advertisements  must  fix  a  time  within  which  each  claimant,  not 
being  a  creditor,  is  to  come  in  and  prove,  and  within  which  each 
creditor  is  to  send  to  the  legal  personal  representative  of  the 
deceased,  or  to  such  :other  party  as  the  Judge  shaU  direct,  or  to  his 
solicitor,  his  name  and  address,  full  particulars  of  his  claim,  a 
statement  of  his  account,  and  the  nature  of  the  security  (if  any) 
held  by  him.  An  advertisement  must  be  in  the  prescribed  form 
(App.  L.,  Nos.  2  and  3)  „     47. 

Claimants'  affidavits. — Office  copies  need  not  be  taken  by  the 
claimants,  but  the  person  examining  the  claims  must  take  office 
copies  and  produce  the  same  at  the  hearing,  unless  otherwise 
directed ,.  „     48. 

Creditors. — Need  npt  make  affidavits,  nor  attend  (except  to  pro- 
duce securities),  unless  served  with  a  notice  requiring  them  to 
do   so   „     49. 

Production. — A  creditor  must  produce  his  securities  at  the  time 
fixed  by  advertisement,  and,  if  required  by  notice  in  writing,  all 
other  deeds  and  documents  necessary  to  substantiate  his  claim  at 
such  time  as  is  specified  in  the  notice.  In  case  of  non-compliance 
he  will  be  allowed  no  costs  of  proof  „  50,  51. 

Examination  and  verification  of  claims. — ^The  legal  personal 
representative,  or  such  other  party  as  the  Judge  shall  direct,  must 
examine  aU  claims  sent  in  pursuant  to  advertisement,  and  ascer- 
tain to  which  of  such  claims  the  estate  is  justly  liable,  and  must 
file  an  affidavit  at  least  seven  clear  days  prior  to  adjudication, 
either  alone,  or  jointly  with  his  solicitor  or  other  competent 
person,  verifying  a  list  of  the  claims ;  the  affidavit  and  list  must 
be  in  the  prescribed  form  (App.  L.,  Nos.  5,  6)  „     52. 

Postponement  of  affidavit.— ^The  making  of  the  affidavit  may  be 
postponed  until  after  the  day  for  adjudication,  if  so  directed „     53. 

Adjournment  of  adjudication. — ^Where  on  the  day  appointed 
for  hearing  the  claims  any  of  them  remain  undisposed  of,  an 
adjournment  day  must  be  fixed,  and  a  time  may  be  named  within 
which  the  evidence  on  both  sides  is  to  be  closed,  and  directions 
may  be  given  as  to  the  mode  in  which  evidence  is  to  be  adduced...  „     54. 

Evidence  on  claims. — Claims  may  be  allowed  without  proof,  or 
proof   may   be   required    „     55. 

Notice  to  creditors. — Notice  must  be  given  to  creditors,  whose 
claims  are  allowed  without  proof,  of  such  allowance  (App.  L., 
No.  7),  and  to  creditors  required  to  prove  their  claims,  to  attend 
and  prove  by  a  time  to  be  named  in  such  notice,  not  being  less 
than  seven  days  after  such  notice  (App.  L.,  No.  8).  In  default 
of  attendance  the  claims  will  be  disallowed  „     56. 

Claims  after  expiration  of  time  fixed. — ^No  claims  will  be  re- 
ceived after  the  time  fixed  by  advertisement,  except  by  special 
leave,  to  be  obtained  on  summons  „     57. 

Costs  of  creditor. — A  creditor  who  has  established  his  debt  will 
be  allowed  his  costs  of  proof,  which  will  be  added  to  the  debt ,,     58. 

List  of  claims  allowed. — ^Must,  when  required,  be  made  out  and 
left  in  Chambers  by  the  person  who  examines  the  claims „     59. 

Payment  to  creditors  out  of  funds  in  Court. — Notice  must  be 
given  to  creditors  that  their  cheques  are  ready  (App.  L.,  No.  9), 
and  the  judgment  or  order  and  other  papers  necessary  to  enable 
the  cheques  to  be  received  must  be  produced ,,60,60.4. 

Sei'vioe  of  notices. — ^Notices  required  to  be  given  to  claimants 
may  be  given  by  post  prepaid  ^     61. 
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Interest  un  debts. — ^Interest  will  be  computed  on  debts  carrying       Obdee. 

interest  after  the  rate  they  respectively  carry,  and  on  debts  not  ■ 

carrying-  interest  after  the  rate  of  four  per  cent,  per  annum  from 
the  date  of  the  judgment  or  order:  the  interest  last  referred  to  to 
be  allowed  out  of  any  assets  which  may  remain  after  satisfying 
the  costs,  the  debts  established,  and  interest  of  such  debts  as  by 
law  carry  interest  LV.  62,63. 

Attendance  on  claims. — ^Except  by  special  leave,  only  the  exe- 
cutor or  administrator  may  attend  eitiier  in  Court  or  Chambers 
on  the  claim  of  any  person  not  a  party  to  the  cause  or  matter 
against  the  estate  in  respect  of  any  debt  or  liability XVI.  47. 

1173. 

Pursuant  to  a  judgment  [or,  an  order]  of  the  Chancery  Division  Advertise- 

of  the  High  Court  of  Justice,  dated  the ,  19 — ,  made  in  {Set  claimants 

out  the  short  title  of  the  matter  or  action,  and  the  reference  to  0°^;^^*^  a 
the  record,  if  any ;  as  thus :  deceased 

the  matter  of  the«estate  of  A.  B.,  deceased,  and  in  an  action  come  in  and 
Jones  w.  Styles  (19—,  J.  No.  5),  prove  their 

State  the  special  object  of  the  advertisement ;  as  thus :  [Dan.  Pr. 

the  persons  claiming  to  be  the  heir-at-law  of  A.  B.,  late  of 
(residence  and  addition),  ]rviag  at  the  time  of  the  death  of 

the  said  A.  B.,  on  the of ,  19 — . 

Or,  the  persons  claiming  to  be  the  heir  according  to  the 
custom  of  the  manor  of  Talleshunt,  in  the  county  of  Sussex, 
of  A.  B.,  late  of  (dc. :  as  above), 

Or,  the  persons  claiming  to  be  [next  of  kin]  entitled,  by  virtue 
of  or  according  to  the  Statute  of  Distribution  [or  otherwise], 
to  the  personal  estate  of  A.  B.,  late  of,  dc,  who  died  in  or 

about  the  month  of ,  19 — ,  living  at  the  time  of  his  death, 

or  to  be  the  legal  personal  representatives  of  such  of  the  said 

[next  of  kin]  persons  as  have  since  died, 

Or,  the  persons  claiming  to  be  interested  under  a  certain 

indenture,  dated  the of ,  19^,  executed  by  A.  B., 

then  of,  dc,  for  the  benefit  of  his  creditors. 

Or,  the  persons  claiming  to  be  entitled  to  the  legacy  of  £1,000 

bequeathed  by  the  will  of  the  testator,  Isaac  Brown,  late  of 

Bath,  in  the  county  of  Somerset,  gentleman,  to  the  child  or 

children  of  his  nephew,  William  Saunders, 

Or,  the  charitable  institutions  and  persons  claiming  to  be 

entitled  to  the  sum  of  £500  Consols  in  Court,  to  the  credit 

of  this  matter  [or,  action]  to  an  account  entitled  "Legacy 

bequeathed  to  the  Poor  Widows'  Society,  near  London," 

(a)  The  form  here  set  out  is  adapted  from  that  given  in  0.  LV.  47;  App.  L., 
No.  2.  A  fee  of  10«.  is  payable  on  the  advertisement,  by  a  stamp  impressed 
thereon;  and  a  fee  of  £1  is  payable  on  the  Master's  certificate  in  answer  to  an 
inquiry  te  ascertain  the  heir  and  (or)  next  of  kin  of  a  deceased  person  whose 
estate  is  being  administered,  or  in  respect  of  whose  estate  an  application  is 
made  under  0.  LV.  3  (see  Forms  1133—1136):  Ord.  as  to  S.  0.  Pees,  1884, 
Sohed.  Nos.  76,  126;  Ord.  as  to  Stamps,  July,  1884,  Sohed. 
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Or,  the  persone  claiming  to  be  entitled  to  any  mortgage, 
charge,  or  other  incumbrance  upon  or  afiecting  the  legacy  of 
£1,000,  bequeathed  to  John  Jones,  now  or  late  of  {residence 
and  description),  by  the  will  of  his  father,  Ephraim  Jones, 
late  of  {residence  and  description),  who  died  on  or  about  the 

of ,  19— 

Or,  whereby  the  following  inquiry  was  directed,  namely:  {8et 
out  inquiry  verbatim).    The  said  G.  N.,  or  his  legal  personal 
representatives    [or    as    may    be,    having    regard   to   the 
inquiry']  (6), 
are  by  themselves  or  their  solicitors,  on  or  before  the  ■ — —  of 

,  19 — ,  to  come  in  and  prove  their  claims  at  the  Chambers  of 

Mr.  Justice  — —  and  Mr.  Justice ,  at  the  Eoyal  Courts  of 

JusticOj  Strand,  London  [and  to  enter  their  names  and  the  par- 
ticulars of  their  claims  in  a  book  kept  for  that  purpose  in  Room  — , 
at  the  Royal  Courts  of  Justice],  or,  in  default  thereof,  they  will 
be  peremptorily  excluded  (c)  from  the  benefit  of  the  said  judg- 
ment \_or,  order]. 

(Monday),  the  of  — : — ,  19 — ,  at  of  the  clock  in 

the -noon,  at  the  said  Chambers,  Room  No.  — ,  is  appointed 

for  hearing  and  adjudicating  upon  the  claims. 

Dated  this day  of ,  19 — . 

,  Master  {d) . 


1174. 

Notice  of  Formal  parts :  see  Form  31 . 

enter^  a  Take  notice,  that  I  have  this  day  entered,  in  the  "  Claims  Book  " 

cUiin(^.  at  the  Chambers  of  Mr,.  Justice  and  Mr.  Justice  ,  a 

889.]  claim,  numbered  ,  on  behalf  of  C.  D.,  of  {residence  and 

description),  to  he  {State  what;  as  thus: 

the  heir-at-law  of  the  testator  A.  B. 

Or,;  one  of  the  next  of  kin  of  the  intestate  A.  B.). 

[Or  as  may  &e.] 


(6)  It  has  become  the  practice  when  Bome  particular  person  is  inquired  for 
who  has  not  been  heard  of  for  some  time,  to  add  a  footnote  to  the  advertisement 
giving  some  details  as  to  when  or  where  he  was  last  seen  or  heard  of,  but  such 
note  should  be  carefully  prepared  so  as  to  prevent  a  claim  being  manufactured 
by  the  wrong  person. 

(c)  See  O.  L.V.  44;  and  headnote,  p.  553. 

{d)  See  0.  LV.  46.  The  signature  of  the  Master  is  only  required  to  the  copy 
of  the  advertisement  for  the  Gazette.  The  printers  of  the  other  newspapers 
will  insert  the  advertisement  on  copies  being  left  with  them.  Such  copies 
should  include  copies  of  the  signature  of  the  Master;  and  the  name  and  place 
of  business,  and  address  for  service,  if  any,  of  the  solicitor  or  party  inserting 
the  advertisement  should  be  added  thereto. 

(e)  There  appears  to  be  no  provision  in  E.  S.  C.  1883,  simUar  to  that  in 
Cons.  Ord.  XXXV.  38,  under  which  claimants  other  than  creditors  were  required 
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1175. 
(See  Form  annexed.)  Pedigree  in 

proof  of 
heirship  and 
kindred  (/). 


1176. 

(Title  and  reference  to  the  record.)  Afadavit  iu 

I,  Lucy  Jones,  of -,  in  the  county  of ,  widow,  make  oath  answer  to 

'  •'  .'  '  .'  »  '  inquiry  as  to 

and  say  as  follows:  heirship  and 

1.  Connexion  of  deponent  with  the  family . — I  am  the  widow  of    '" ''^  '■^'' 
Henry  Jones,  late  of  {Place  of  abode  and  description :   and,  if 

material,  add:    and  formerly  of  ,  in  the  county  of  ), 

deceased,  the  intestate  named  in  the  judgment  \_or,  order]  in  this 

action  \_or,  matter],  dated  the ,  19 — . 

2.  General  means  of  knowledge. ^-1  had  many  conversations 
with  my  said  late  husband  respecting  his  family.  His  parents  and 
my  parents  were  on  terms  of  intimacy,  and  one  of  my  sisters 
married  my  husband's  half-brother.     From  statements  made  to 

to  enter  their  claims  in  the  "  Claims  Book,"  and  give  notice  to  the  solicitors  in 
the  cause.  But  the  book  is  still  used  in  Chambers.  And  it  seems  convenient 
that  the  practice  of  giving  notice  should  be  still  adhered  to.    See  Dan.  Pr.  889. 

(/)  For  affidavit  in  proof  of  this  pedigree,  see  Form  1176,  and  notes  thereto.  - 
Care  should  be  taken,  in  preparing  the  pedigree,  that  the  statements'  of  facts 
therein  agree  with  the  evidence  in  support  of  it.    Dates  of  birth  or  death  arc 
often  marked  on  the  pedigree,  whilst  the  affidavits  prove  the  dates  of  baptism 
or  burial.    This  frequently  occasions  loss  of  time. 

(jf)  This  affidavit  is  supposed  to  prove  the  specimen  pedigree  which  is  given 
in  Form  1175;  and  to  be  made  by  Lucy,  the  second  wife  of  the  intestate  Henry 
Jones.  As  to  the  order  in  which  the  facts  should  be  stated,  the  most  convenient 
plan  is  to  clear  off  the  pedigree  in  lines ;  that  is,  to  prove  the  births,  marriages, 
and  deaths  without  issue  (if  such  be  the  case)  of  all  the  persons  in  the  same 
line,  before  proving  the  births,  &c.  of  the  children  of  any  of  those  persons. 
In  intricate  pedigrees,  and  where  there  are  more  than  three  generations,  a 
non-compliance  with  this  practice  often  leads  to  confusion.  The  affidavit 
should  in  every  case  contain  sufficient  information  to  enable  ready  reference 
to  be  made  to  the  various  sources  from  which  the  certificates  exhibited  have 
been  obtained.  In  tbe  case  of  General  Registry  certificates  it  is  only  necessary 
to  state  in  the  affidavit  the  date  of  the  occurrence,  the  nature  of  the  certificate, 
the  names  of  the  persona,  and  the  place  or  district  in  which  the  occurrence  took 
place;  in  the  case  of  parochial  certificates  the  name  of  the  cliurch,  chapel,  or 
cemetery  should  be  given;  and  in  the  case  of  non-parochial  certificates  or 
extracts  from  returns  from  foreign  countries,  or  at  the  India  or  Colonial  Offices, 
or  the  like,  the  place  where  the  original  register  or  return  is  deposited  should 
be   stated. 

By  the  Foreign  Marriage  Act,  1892  (55  &  56  Vic.  c.  23),  s.  10  (1),  certifi- 
cates of  marriage  (where  one  at  least  of  the  parties  is  a  British  subject)  before 
a  "  marriage  officer  "  are  directed  to  be  transmitted  annually  to  the  Registrar- 
General. 

Copies  of  foreign  registers  are  admissible  as  secondary  evidence  of  the 
contents  of  the  registers  which  cannot  be  produced  here:  Burnaby  v.  Baillie. 
42  C.  D.  at  p.  292. 

It  should  be  proved  that  the  registers  are  required  to  be  kept  by  the  laws 
of  the  country  to  which  they  respectively  belong:  Taylor  on  Evidence,  10th 
ed.  p.  1151. 
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me  by  my  husband,  and  from  information  acquired  by  me  through 
my  intimacy  with  his  family,  and  from  an  inspection  of  the 
certified  extracts  from  the  registers  of  births,  baptisms,  marriages, 
deaths,  and  burials  hereinafter  referred  to  and  exhibited  to  this 
affidavit  (and  which  extracts  are  hereinafter  for  convenience  termed 
by  me  certificates  of  birth,  baptism,  marriage,  death  and  burial, 
respectively),  and  from  perusal  of  the  entries  in  the  family  Bible, 
hereinafter  referred  to,  I  am  enabled  to  depose  to  the  facts  herein- 
after set  forth  {h) . 

3.  Intestate's  father. — My  husband  was  a  son  of  John  Jones, 
of  {place  of  abode  and  occupation),  deceased,  by  his  second  wife. 

4.  Marriage  of  intestate's  father. — The  said  John  Jones  was 
married  twice  only,  namely,  (1)  on  the  1st  January,  1800,  to  Sarah 

Smith,  at  the  parish  church  of ,  in  the  county  of ;  and 

(2)  in  the  month  of  June,  1812,  to  Mary  Brown,  widow,  formerly 
Mary  Johnson. 

5 .  The  said  John  Jones  and  Sarah  Smith  are  the  same  persons 
as  "  John  Jones,  bachelor,"  and  "  Sarah  Smith,  spinster,"  named 
in  the  certificate  of  marriage,  now  produced  to  me,  marked 
L.  J.l(i). 

6.  Death  of  father's  first  mfe. — The  said  Sarah,  the  first  wife 
of  the  said  John  Jones,  died  in  the  month  of  November,  1810, 

and  waa  buried  on  the  11th  November,  1810,  at ,  in  the  county 

of .    She  is  the  same  person  as  "  Sarah  Jones,"  named  in  the 

certificate  of  burial  now  produced  to  me,  marked  L.  J.  2. 

7.  Proof  of  marriage  of  intestate's  mother  by  repute. — At  the 
time  of  his  second  marriage  the  said  John  Jones  was  staying  at 

(A)  Except  where  the  fact  of  the  birth  of  a  child  is  proved  by  the  evidence 
of  the  mother,  or,  if  he  vfere  in  the  house  at  the  tune  of  birth,  of  the  father, 
every  statement  as  to  the  birth,  baptism,  marriage,  or  death  of  a  person  should, 
where  practicable,  be  corroborated  by  a  certified  extract  from  the  Register 
recording  the  fact;  or  the  reason  for  not  exhibiting  Such  extract  should  bo 
explained,  and  evidence  of  the  searches  and  inquiries  made  should  be  given. 

Admissibility  of  certain  extracts  in  evidence. — As  to  this,  see  the  Evidence 
Act,  1851  (14  &  15  Vic.  o.  99),  s.  14.  In  order  to  come  within  thisi  section  the 
■extract  must  either  be  proved  to  be  an  examined  copy,  or  be  certified  as  correct 
by  the  proper  officer;  and  in  the  latter  case  it  must  appear  on  the  face  of  the 
extract  that  the  person  certifying  is  such  proper  officer.  With  regard  to 
parochial  certificates  the  signature  and  description  should  be  that  of  the  rector, 
vicar,  curate,  or  minister  in  charge;  the  signature  of  a  parish  clerk  is  insuffi- 
cient, whatever  may  be  the  description  he  gives  of  his  official  character. 

Jewish  marriage, — A  certificate  of  marriage  in  a  Jewish  Synagogue  should 
be  signed  by  the  properly  constituted  registering  officer  as  such:  Prager  v. 
Prager,  108  L.  T.  734. 

(«■)  Wliere  there  are  numerous  exhibits  they  should  be  identified  by  the  initial 
letters  of  the  deponent's  name,  followed  by  a  number,  as  in  the  text.  If  the 
same  exhibit  is  used  in  connexion  with  another  affidavit,  the  exhibit  mark  first 
used  ought  to  be  repeated.  It  is  a  common,  but  useless,  practice  to  employ  a 
fresh  exhibit  mark  in  each  ease. 
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Edinburgh,  and  he  was  married  there  at  a  private  house,  but  the 
marriage  was  to  the  best  of  my  belief  never  registered.  Diligent 
search  has  been  made  for  a  register  of  the  said  marriage  at  (State 
where),  but  without  success.  The  fact  of  the  marriage  was,  how- 
ever, recorded  by  .the  said  John  Jones  on  a  fly-leaf  of  his  family 
Bible,  which  Bible  is  now  produced  to  me,  marked  L.  J.  3.  I 
know'  the  handwriting  of  the  said  John  Jones,  having  often  seen 
him  write,  and  I  say  that  the  words  "  John  Jones  and  Mary; 
Brown,  married  June,  1812,"  written  on  the  fly-leaf  of  the  said 
Bible,  are  in  his  handwriting.    After  his  second  marriage  the  said 

John  Jones  and  his  second  wife  came  to  reside  in ,  near  which 

place  my  parents  were  then  living.  The  said  Mary  Jones  was  in- 
troduced to  the  members  of  the  family  of  the  said  John  Jones,  and 
was  received  by  then!  as  his  wife,  and  the  fact  of  his  second 
marriage  having  taken  place  has  never  to  my  knowledge  been 
questioned  (/) . 

8.  Prior  marriage  of  intestate's  mother. — The  said  Mary  Brown 
at  the  time  of  her  marriage  to  the  said  John  Jones  was  a  widow. 
She  was  only  once  married  prior  to  her  marriage  to  the  said  John 
Jones,  namely,  to  Charles  Brown,  on  the  2nd  August,  1802,  at 

the  parish  church  of ,  in  the  county  of .     The  marriage 

certificate  now  produced  to  me,  marked  L.  J.  4,  refers  to  the 
marriage  of  the  said  Charles  Brown  and  Mary  Brown,  and  they 
are  the  same  persons  as  "Charles  Brown,  bachelor,"  and  "Mary 
Johnson,  spinster,"  named  therein. 

9.  Death  of  her  first  husband. — The  said  Charles  Brown  died 
in  the  month  of  January,  1808,  and  Was  buried  on  the  10th  of  that 

month  at ,  in  the  county  of .    He  is  the  same  person  ,as 

^'  Charles  Brown  "  named  in  the  burial  certificate  now  produced 
to  me,  marked  L.  J.  5. 

10.  Her  death. — The  said  Mary  Jones  died  on  the  1st  December, 

1840,  at  — — ,  in  the  county  of .    She  is  the  same  person  as 

"  Marj"-  Jones  "  named  in  the  certificate  of  death  now  produced  to 
me,  marked  L.  J.  6. 

11.  Death  of  intestate's  father. — The  said  John  Jones  died  on 

the  3rd  November,  1842,  at ,  in  the  county  of .    He  is  the 

same  person  as  "John  Jones"  named  in  the  certificate  of  death 
now  produced  to  me,  marked  L.  J.  7. 

12.  Issue  of  intestate's  father  by  first  marriage. — The  said  John 

(/)  In  cases  where  the  Ot.  is  asked  to  presume  a  marriage,  and  no  certificate 
can  be  produced,  evidence  of  repute  can  be  given.  As  to  the  nature  of  the 
evidence  required  in  such  a  case,  see  Li/le  v.  Ellwood,  L.  E.  19  Bq.  98,  and  the 
cases  there  cited.  The  baptismal  certificates  of  children  of  persons  alleged  to 
have  intermarried  are  good  evidence  of  repute  of  marriage. 
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Jones  had  by  his  first  wife,  the  said  Sarah  Smith,  two  children 
only,  namely,  (1)  Sarah  Jones  the  younger,  and  (2)  John  James 
Jones. 

13.  The  said  Sarah  Jones,  the  younger,  was  born  in  the  month 
of  January,  1802,  and  was  baptized  on  the  2nd  February,  1802,  at 

the  parish  church  of ,  in  the  county  of .    She  is  the  same 

person  as  "  Sarah,  daughter  of  John  and  Sarah  Jones,"  named  in 
the  certificate  of  baptism  now  produced  to  me,  marked  L.  J.  8. 
She  is  still  living. 

14.  The  said  John  James  Jones  was  born  in  the  month  of 
September,  1804,  and  was  baptized  on  the  Ist  October,  1804,  at 

,  in  the  county  of .     He  is  the  same  person  as  "  John 

James,  son  of  John  and  Sarah  Jones,"  named  in  the  certificate  of 
baptism  now  produced  to  me,  marked  L.  J.  9. 

15 .  The  said  John  James  Jones  was  married  once  only,  namely, 
on  the  10th  May,  1830,  to  my  sieter,  Eliza  Williams,  at  the  parish 

church  of  .     He  and  she  are  the  same  persons  as  "  John 

James  Jones,  bachelor,"  and  "  Eliza  Williams,  spinster,"  respec- 
tively named  in  the  certificate  of  marriage  now  produced  to  me, 
marked  L.  J.  10. 

16.  The  said  John  James  Jones  died  on  the  9th  August,  1840, 

at -,  in  the  county  of .    He  is  the  same  person  as  "  John 

James  Jones  "  named  in  the  certificate  of  death  now  produced  to 
me,  marked  L.  J.  11. 

17.  Burial  in  a  dissenting  chapel;  non-f^rochial  registers  (it). 
— The  said  Eliza,  the  wife  of  the  said  John  James  Jones,  died  in 
the  month  of  January,  1835,  and  was  buried  on  the  14th  of  that 
month  in  the  burial  ground  attached  to  the  Wesleyan  Chapel  at 

,  in  the  county  of .     She  is  the  same  person  as  "  EHza 

Jones,"  named  in  the  certificate  of  burial  now  produced  to  me, 
marked  L.  J.  12.  Such  last-mentioned  certificate  of  burial  is  a 
true  copy  of  so  much  of  the,  register  of  burials  kept  at  the  said 

(^)  N on-paroehial  certificates. — By  the  Non-Parochial  Registers  Act,  1840 
(3  &  4  Vic.  u.  92),  provision  is  made  for  deposit  with  the  Registrar-General 
of  certain  non-parochial  registers'.  Under  the  provisions  of  this  Act  over  7,000 
books  containing  registers  of  births,  baptisms,  marriages,  deaths,  and  burials 
of  persons  of  various  religious  communities,  both  in  England  and  abroad,  have 
been  deposited  at  the  General  Registry  Office,  where  a  list  of  them  can  be 
seen,  the  originals  inspected,  and  certified  extracts  obtained.  If  the  register 
is  so  deposited  the  certificate  of  the  Registrar-General  is  evidence,  without 
any  examination  of  the  original  register,  or  proof  of  custody:  if  it  is  uofi  so 
deposited,  the  copy  extract  from  the  register  must  be  proved  to  be  correctly 
made  and  the  custody  of  the  original  shown.  And  see  Re  Woodward,  (1913)  1 
Ch.  392,  as  to  the  inadmissibility  of  a  certificate  certified  by  the  recording  clerk 
of  the  Society  of  Friends  as  a  true  extract  from  the  Society's  digest  of  the 
registers  deposited  at  Somerset  House. 
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chapel  as  relates  to  and  records  the  fact  of  the  said  burial,  as  I 
know  from  having  myself  com|pared  the  said  certificate  of  burial 
with  the  original  entry  in  the  said  register. 

18.  Issue  of  intestate's  father  by  second  marriage. — The  said 
John  Jones,  the  father  of  the  intestate,  had  by  his  second  wife,, 
the  said  Mary  Jones,  formerly  Mary  Brown,  two  children  only,, 
namely:  (1)  Maria  Jones,  and  (2)  my  late  husband,  Henry  Jones» 
the  intestate. 

19.  The  said  Maria  Jones  was  born  in  the  month  of  June,  1813,. 

and  was  baptized  on  the  4th  July,  1813,  at  the  ,  in  the- 

county  of .    She  is  the  same  person  as  "  Maria,  daughter  of 

John  and  Mary  Jones,"  named  in  the  certificate,  of  baptism  now 
produced  to  me,  marked  L.  J.  13.  She  is  still  living.  My  said 
husband,  the  intestate,  Henry  Jones,  was  born  in  the  month  o£ 
January,  1817,  and  baptized  on  the  12th  February,  1817,  at  the- 

parish  church  of ,  in  the  county  of  — — .     He  is  the  samfr 

person  as  "  Henry,  son  of  John  and  Mary  Jones,"  named  in  th& 
baptismal  certificate  now  produced  to  me,  marked  L.  J.  14. 

20.  Marriages  of  intestate. — My  late  husband,  the  said  Henry- 
Jones,  was  married  twice  only,  namely:  (1)  to  Mary  Taylor,  and 
(2)  to  myself.    He  was  married  to  the  said  Mary  Taylor  on  th& 

1st  June,  1838,  at ,  in  the  county  of .     He  and  she  are- 

the  same  persons  as  "  Henry  Jones,  bachelor,"  and  "  Mary  Taylor, 
spinster,"  named  in  the  certificate  of  marriage  now  produced  to. 
me,  marked  L.  J.  15. 

21.  Death  of  first  wife  in  France;  extract  from  return. — Th& 
said  Mary,  the  first  wife  of  the  said  Henry  Jones,  died  on  the- 
10th  February,  1844,  at  Paris,  in  the  then  Kingdom  of  France^ 
and  is  the  same  person  as  "Mary  Jones,"  named  in  the  exhibit 
now  produced  to  me,  marked  L.  J.  16,  being  a  certificate  of  the- 
death  of  the  said  Mary  Jones,  and.  a  translation  of  such  certifi- 
cate {I). 

22.  Intestate's  second  marriage. — I  was  married  to  the  said 
Henry  Jones  on  the  5th  August,  1848,  at  the  parish  church  of 

,  in  the  county  of .     He  and  I  are  the  same  persons  a» 

"  Henry  Jones,  "widower,"  and  "  Lucy  Williams,  spinster,"  named 
in  the  certificate  of  marriage  now  produced  to  me,  marked  L.  J.  17. 

(J)  See  note  {g),  p.  537,  as  to  foreign  registers.  A  copy  of  a  certificate; 
obtained  from  a  foreign  country  should  have  the  signature  of  the  pe-raoik 
certifying  the  copy  as  correct  "  legalised "  by  a  British  Consul,  and  a  trans- 
lation  of  the  certificate  and  of  the  description  of  the  person  certifying  should 
be  made  and  verified  by  (affidavit  of)  the  translator.  The  copy  of  the  foreiga 
certificate,  together  -with  the  translation,  should  be  exhibited  to  the  affidavit 
in  support  of  the  pedigree. 

D.— F.  36 
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■  23.  Marriage  settUrmnt  (w).— No  eettlement  or  agreement  for 
a  settlement  'was  executed  before  or  upon,  or  in  contemplation  of 
my  said  marriage,  or  has  been  executed  since.  {If  there  was  a 
settlement,  add :  save  and  except  an  indenture  of  settlement  dated 

the ,  18 — ,  and  made  between  the  said  Henry  Jones  of  the 

first  part,  myself  -by  my  then  name  of  Lucy  Williams  of  the 
second  part,  and  CD.  and  E.  F.  of  the  third  part.  The  said 
settlement  is  now  produced  to  me,  marked  L.  J.  17a.    The  said 

-CD.  and  E.  F.  are  the  present  trustees  of  the  said  settlement — 

cr,  if  there,  are  new  trustees,  say :  G.  H.,  of ,  and  M.  N.,  of 

,  are  the  present  trustees  of  the  said  settlement.) 

'  -  24.  Death  of  intestate. — The  said  Henry  Jones  died  on  the 

31st  December,  1850,  at ,  in  the  county  of .    He  is  the 

same  person  as  "  Henry  Jones,"  named  in  the  certificate  of  death 
now  produced  to  me,  marked  L.  J.  18.  The  said  Henry  Jones 
died  intestate. 

25.  Issue  of  first  wkirriage  of  intestate's  mother. — There  was 
issue  of  the  marriage  of  the  said  Mary,  the  second  wife  of  the  said 
John  Jones,  with  her  first  husband,  the  said  Charles  Brown,  two 
children  only,  namely:  (1)  Walter  Brown,  and  (2)  Robert  Brown. 

26.  The  said  Walter  ^rown  was  born  in  the  month  of  May, 
1804,  and  was  baptized  on  the  1st  June,  1804,  at  the  parish  church 

of ,  in  the  county  of .    He  is  the  same  person  as  "  Walter, 

son  of  Charles  and  Mary  Brown,"  referred  to  in  the  certificate  of 
baptism  now  produced  to  me,  marked  L.J.  19. 

27.  Presumption  of  death. — The  said  Walter  Brown,  when  he 
■was  about  eighteen  years  of  age,  emigrated  with  an  uncle  to 
America,  and  for  about  two  years  after  he  left  this  country  he  was 
in  the  habit  of  writing  to  his  mother  letters  at  intervals  of  three 
or  four  months  referring  to  his  prospects  and  to  family  matters.. 
He  was  alwajs  on  affectionate  terms  with  his  parents  and  younger 
brother,  and  he  did  not  emigrate  in  consequence  of  any  dispute 
with  them.  About  two  years  after  the  said  Walter  Brown 
emigrated,  that  is  to  say,  about  the  year  1824,  his  mother  ceased 
to  receive'  letters  from  him.    She  thereupon  wrote  to  his  uncle  with 

'  whom  ho  had  emigrated,  and  in  reply  received  a  letter  stating  that 
the  said  Walter  Brown  had,  about  eighteen  months  after  his  arrival 

in  America,  left  the  town  of ,  being  the  place  in  which  his 

said  uncle  lived,  and  had  not  been  heard  of  since.  I  believe  that 
all  possible  enquiries  were  made  at  the  time  as  to  the  said  Walter 
Brown,  but  that  neither  his  mother  nor  his  said  uncle  ever  heard 

(m)  The  deponent,  being  the  widow  of  the  intestate, .  would  be  entitled  to 
share  in  distribution,  and  would  bo  required  to  make  an  affidavit  of  settlement 
This  paragraph  is  added  to  save  the  expense  of  another  affidavit. 
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of  him  again,  and  that  no  tidings  of  him  have  been  since  received 

by  any  member  of  his  family.    At  the  time  he  left aforesaid 

the  said  Walter  Brown  had  not  been  married.  I  believe  that  he 
long  since  died  without  ever  having  been  married.  The  above 
statements  are  founded  upon  information  given  to  me  by  the  said 
Mary  Jones  and  the  said  Eobert  Brown,  her  surviving  son  by  her 
first  marriage.  The  letter  now  produced  to  me,  marked  L.J.  20, 
is  in  the  handwriting  of  the  said  Mary  Jones,  and  refers  to  the 
fact  of  the  said  Walter  Brown  not  having  been  heard  of  for  many 
years. 

28.  The  said  Eobert  Brown,  the  second  son  of  the  said  Mary, 
Jones  by  her  first  husband,  was  born  in  the  month  of  January, 

1806,  and  wa,s  baptized  at  the  chapel  of ,  in  the  county  of ; , 

on  the  1st  day  of  March,  1806 .  He  is  the  same  person  as  "  Robert, 
son  of  Charles  and  Mary  Brown,"  named  in  the  baptismal  certi- 
ficate now  produced  to  me,  marked  L.  J.  21.  The  registers  of 
the  said  chapel  are  now  deposited  at  the  General  Registry  Oifice,; 
London  (n) .     The  said  Robert  Brown  is  now  living. 

29. — Issue  of  intestate's  half  brother. — There  was  issue  of  the 
marriage  of  the  said  John  James  Jones  with  my  sister,  Eliza 
Williams,  one  child  only,  namely,  Henry  James  Jones,  who  was 
born  in  the  month  of  July,  1831,  and  was  baptized  on  the  24th  of 

the  same  month,  at  the  parish  church  of ,  in  the  county  of 

.    The  said  Henry  James  Jones  is  the  same  person  as  "  Henry 

James,  son  of  John  James  Jones  and  -Eliza  Jones,"  named  in  the 
certificate  of  baptism  now  produced  to  me,  inarked  L.  J.  22;  and 
he  is  stiU  living.  ■ 

30 .  Issue  of  intestate . — There  'was  issue  of  the  said  first  marriage 
of  the  said  Henry  Jones,  the  intestate,  one  child  only,  namely ,j 
Henry  John  Jones,  who  was  born  on  the  6th  December,  1839., 
He  is  the  same  person  as  "  Henry  John,  son  of  Henry  and  Marjj 
Jones,"  named  in  the  certificate  of  birth  now  produced  to  me, 
marked  L.  J.  23. 

31 .  The  said  Henry  John  Jones  died  on  the  10th  June,  1840, 

at  — — ,  in  the  county  of .     He  is  the  same  person  as  Henry, 

John  Jones,  named  in  the  certificate  of  death  now  produced  to  me, 
marked  L.  J.  24. 

(«)  Extracts  from  the  registers  of  a  dissenting  chapel  are  not  strictly  ad- 
missible, unless,  the  register  has  been  deposited  with  the  Registrar-General 
under  the  Noii-Parochial  Registers  Act,  1840  (3  &  4  Vic.  c.  92),  and  the 
Births  and  Deaths  Registration  Act,  1858  (21,  &  22  Vic.  c.  25):  see  Taylor  on  > 

Evidence,   1592,  and   oases  there  cited;    nor  are  certificates  certified  ty   the  / 

recording  clerk  of  the  Society  of  Friends  as  true  extracts  from  the  Society's 
Digest  of  the  Registers  deposited  at  Somerset  House:  lie  Woodward,  (1913)  1 
"Ch.   392. 

36   (2) 
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32.  I  had,  by  the  said  Henry  Jones,  one  child  only,  namely, 
Lucy  Jones  the  younger,  who  was  born  on  the  1st  July,. 
1849  (o).  ; 

33.  The  said  Lucy  Jonee  the  younger  died  in  my  presence  oh 

the  9th  January,  1850,  at ,  in  the  county  of .     She  is 

the  same  person  as  "  Lucy  Jones,"  named  in  the  certificate  _o£ 
death  now  produced  to  me,  marked  L.  J.  25. 

Sworn  (Sc. :  see  Form  11). 


1176a. 

Affidavit  of 
result  of 
search  for 
grant  of 
probate  or 
tetters  of  ad- 
ministration. 


(Title,  and  reference  to  record.) 
Formal  parts:  see  Form  8. 

1.  No  probate  of  the  wiU  or  letters  of  administration  of  the 
estate  of  A.  B.  {full  name,  address  and  description),  who  died 

on  the ,  19 — ,  at ,  in  the  county  of ,  has  (have)  been. 

granted  by  the  Principal  Registry  [or,  by  the  District  Registry 

at ]  of  the  Probate,  Divorce  and  Admiralty  Division  of  the 

High  Court  of  Justice,  as  I  know  from  having,  on  the  of 

-,  19—,  carefully  searched  the  proper  books  and  records  kept 


for  that  purpose  at  the  said  Principal  Registry  at  Somerset  House,. 

Strand,  London  [or,  at  the  said  District  Registry  at ].    Such 

books  and  records  at  the  said  Principal  Registry  contain  returns  of 
all  grants  of  probates  and  letters  of  administration  at  the  said 

District  Registry  at down  to  the  ^ ,  19 — . 

Sworn  (Sc. :  see  Form  11). 


1177. 

Advertise- 
ment for  the 
creditors  of 
a  deceased 
person  to 
come  in(^). 
[Dan.  Pr. 
890]. 


Pursuant  to  a  judgment  [or,  an  order]  of  the  Chancery  Division 
of  the  High  Court  of  Justice,  made  in  (Set  out  the  short  title  of 
the  matter  or  action ;  as  thus : 

the  matter  of  the  estate  of  A .  B . ,  and  in  an  action  S .  against 

P.  (19—  B.  No.  10)), 

(o)  Where  the  fact  of  the  birth  of  a  child  is  proved  by  the  oath  of  the- 
mother:  or  of  the  father  if  in  the  house  at  the  time  of  birth:  no  certificate 
either  of  birth  or  baptism  is  required. 

(p)  See  0.  LV.  47;  Ajpp.  L.,  No.  3;  and  headnote,  p.  554.  The  advertuse- 
ment  is  prepared  and  signed  by  the  solicitor  pi  the  party  prosecuting  the 
judgment  or  order;  the  Master's  signature  is  not  now  required:  0.  LV.  46a. 
As  to  proceedings  relating  to  the  esijablishing  and  investigation  of  claims,, 
see  Dan.  Pr.  890-^96;  Setbn,  1378,  1376.  As  to  production  of  documents, 
relating  to  claims:  Dan.  Pr.  896.  As  to  proof  of  debts  becoming  due  sub- 
sequently to  death  of  the  debtor,  and  as  to  provision  to  meet  liabilities:  Ibid., 
896,  897.  As  to  setting  up  the  Statute  of  Limitations:  Dan.  Pr.  898;  Seton,. 
1381 — 1389.  As  to  the  course  open  to  a  claimant  whose  claim  has  been  dis- 
allowed: Dan.  Pr.  900.  As  to  the  computation  and  payment  of  interest  on 
debts:  Ibid.,  901—906;  Seton,  1342—1346,  1369,  1370,  1402.  In  the  case 
of  an  insolvent  estate  a  creditor  is  only  lentitled  to  interest  to  the  date  ptf 
the  judgment  for  administration:  J.  A.  1875,  s.  10;  Me  Summers.  18  O.  D. 
136.  As  to  the  computation  of  intere-'t  with  letU:  Dan.  Pr.  906;  Seton,  1118. 
1122 — 1125.    As  to  the  right  of  a  creditor  to  the  costs  of  establishing  hi? 
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the  creditors  of  A.  B.,  late  of  (residence  and  description;  m 
thm : 

■No.  6,  West  Terrace,  Camberwell,  in  the  county  of  Surrey, 
gentleman) : 

who  died  on  the of ,  19 — :  are,  on  or  before  the  —z —  day 

of  ,  19 — (q),  to  send,  by  post,  prepaid,  to  Mr.  E.  F.,  pf 

(place  of  business), 

Or,  to  Mr.  E.  F.,  of,  dc,  a  member  of  the  firm  of  F.  &  G., 
of  the  same  place  (r), 
the  solicitor  \_or,  solicitors]  of  the  defendant  C.  D.,  the  executor 
[or,  administrator]  of  the  deceased  [or,,  as  may  be  directed],  their 
christian  and  surnames,  addresses,  and  descriptions,  the  fuU  par- 
ticulars of  their  claims,  a  statement  of  their  accounts,  and  the, 
nature  of  the  securities  (if  any)  held  by  them;  or,  in  default 
thereof,  they  will  be  peremptorily  excluded  (s)  from  the  benefit  of 
the  said  judgment  [or,  order]. 

Every  creditor  holding  any  security  is  to  produce  the  same 
before  Mr .  Justice  — — ■,  at  his  Chambers,  Room  No .  — ,  the  Royal 

Courts  of  Justice,  Strand,  London,  on day,  the day  of 

,  19 — (t),  at  o'clo:k  in  the  ^noon:   being  the  time 

appointed  for  adjudicating  on  the  claims. 

Dated  this day  of ,  19 — . 

E.  F. 

(Address); 
Plaintiff's  Solicitor. 


Sir,  1178. 

(Short  title  of  nrntter  or  action,  as  in  the  advertisement.)      Particulars 

I,  the  undersigned  (Set  out,  in  full,  the  christian  and  surnames,  [Dan.'pi-. 

address,  and  description  of  the  claimant  (u) ;  as  thus :  890.J 

Edward  Williams,  of  Swanage,  in  the  county  of  Dorset, 
Grocer,  trading  under  the  name  or  style  of  Thornton  & 
Williams), 

beg  to  inform  you  that  I  claim  to  be  a  creditor  upon  the  estate  of 

debt:  Dan.  Pr.  906;   Seton,  1380;   O.  LV.  58.     As  to  contribution  and  le- 
fnnding:  Dan.  Pr.  908;  Seton,  1380^1593. 

(^)  UJsnally  a  month  from  the  issuing  of  the  advertisement. 

(»■)  It  is  convenient  that  the  advertisement  should  provide  for  claims  being 
sent  to  one  member  of  the  firm,  rather  than  to  the  firm:  us  in  the  latter 
case  every  member  of  the  firm  would  have  to  join  in  the  affidavit  as  to  claims. 

,(»)  See  0.  LV.  44;  and  headnote,  p.  553.  The  language  of  this  rule,  how- 
ever, is  in  terrorem  only:  Barriton  v.  Kirk,  (1904)  A.  0.  1. 

(?)  Usually  about  two  weeks  from  the  expiration  of  the  time  for  sending 
the  particulars:  Dan.  Pr.  890. 

■  («)  In  the  case  of  a  firm,  set  out  the  full  christian  and  surnames  of  the 
persons  constituting-  it,  as  well  as  the  name  or  style  in  which  they  trade  or 
carry  on  business. 
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A.  B.,  late  of  (dc. :  as  in  the  advertisement)  for  the  sum  of  £ , 

{Set  out,  or  refer  to  an  inclosure,  containing  the  full  particulars 
of  the  claim;  as  thus : 

being  money  lent  by  me  to  the  said  A.  B.,  on  the of 

,  19-. 

Or,  for  goods  sold  and  delivered  by  me  to  the  said  A.  B.: 

the  full  particulars  whereof  are  comprised  in  the  paper  writing 

marked  L.,  sent  herewith): 
and  that  the  only  security  I  hold  for  the  debt  so  due  to  me^  or  any, 
part  thereof,  is  (State  the  nature  of  the  security,  if  any;  as  thus: 

an  I  0  U  of  the  said  A.  B.,  for  the  said  £ ,  dated , 

19—. 

Or,  and  that  I  do  not  hold  any  security  whatsoever  for  the 

dfebt  so  Amq  t6  me,  or  any  part  thereof) . 
'  {Signature  of  creditor,  and  date.) 

To  {name  and  address  of  the  person  to  whom,  by  the 

advertisement,  ike  notice  is  directed  to  be  sent) . 


1179. 

Notice  to 
creditor  to 
produce  docu. 
ments  M. 
[Dan.  Pr. 
891.] 


{Short  title.) 

You  are  hereby  required  to  produce,  in  support  of  the  claini  feent 
in  by  you  against  the  estate  of  A.  B.,  deceased  {Describe  (my 
probate,  administration,  deedj  or  document  required  to  be  pro- 
duced; as  thus: 

the  probate  of  the  will  of  0.  D.,  granted  to  you, 

Or,  letters  of  administration  of  the  estate  of  C .  D .,  granted 

to  you), 

before  Mr.  Justice ,  at  his  Chambers,  Koom  No.  — ,  at  the 

Eoyal  Courts  of  Justice,  Strand,  London,  on day,  the  

of ,  19 — ,  at of  the  clock  in  the ^noon. 

Dated  this day  of ,  19 — . 

G.  E.,  of  {place  of  business), 
Solicitor  for  the  plaintiff  [or,  defendant — 
or  as  may  be]. 
To  (name  of  claimant). 


1180. 

Affidavit  of 
investigation 
of  the  claims 
sent  in  (y), 
[Dan.  Pr. 
891.] 


(Title  and  reference  to  the  record.) 

We,  C.  D.,  of  (residence  and  description),  the  above-named 
plaintiff  [or,  defendant— or  as  may  be],  the  executor  [or,  adminis- 

(»)  See  0.  LV.  50;  App.  L.,  No.  4;  and  headnote,  p.  554.  i 

(y)  See  0.  LV.  52;   App.  L.,  No.  5;   and  headnote,  p.  554.     The  words 

within  the  brackets  in  paras.  1  and  2  are  not  in  the  official  form,  but  they 

may  bo  necessary  in  some  cases,  having  regard  to  par.  5. 
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trator]  of  A.  B.,  late  of  (residence  and  description:  as  in  the 
advertisement),  d^cea8ed,  and  E.  F.,  of  (jplace  of  business),  soli- 
citor in  this  action  [or,  matter]  for  the  said  G.  D.  [or  as  inatf,    ' 
be]  (2),  severally  make  oath  and  say,  as  follows:— 
I,  the  said  E.  F.,  for  myself,  say  as  follows: 

1 .  I  have  in  the  paper  writing,  now  produced  and  shown  to  me, 
and  marked  A.,  set  forth  a  list  of  all  the  claims' [other  than  thoge. 

numbered and  - — ■],  the  particulars  of  which  have  been  sent 

in  to  me  by  persons  claiming  to  be  creditors  of  the  said  A.  B., 
deceased,  pursuant  to  the  advertisement  issued  in  that  behalf^, 

dated  the of  — — -,  19 —  [or,  which  have  been  sent  in  to  me  or 

to  the  said  CD.  prior  to  the  said  advertisement]. 

And  I,  the  said  C.  B.,  for  myself,  say  as  foUows: — 

2.  I  have  examined  the  particulars  of  the  several  claims  men- 
tioned in  the  paper  writing,  now  produced  and  shown  to  me,  and 

marked  A.  [those  numbered anwi  — — ■  being  claims  which  I 

believe  exist  against  the  estate  of  the  said  'A.  B.,  deceased,  but  of 
which  no  particulars  have  been  sent  in],  and  I  have  compared  the 
same  with  the  books,  accounts,  and  documents  of  the  said  A.  B. 
[or  as  may  be;  find  state  any  other  inquiries  or  investigations 
made\  in  order  to  ascertain,!  so  far  as  I  am  able,  to  which  of  such 
claims  the  estate  of  the  said  A.  B.  is  justly  liable. 

3.  From  such  examination  {and  state  any  other  reasons),  I  am 
of  opinion,  and  verily  believe,  that  the  estate  of  the  said  A.  B.,  is 
justly  liable  to  the  amounts  set  forth  in  the  sixth  column  of  the 
first  part  of  the  said  paper  writing  marked  A.;  and  to  the  beist  of 
my  knowledge  and  belief  such  several  amounts  are  justly,  due  froinl 
the  estate  of  the  said  A.  B.,  and  proper  to  be  allowed  to  the  respea- 
tive  claimants  named  in  the  said  schedule. 

4.  I  am  of  opinion  that  the  estate  of  the  said  A.  B.  is  not  justly 
liable  to  the  claims  set  forth  in  the  second  part  of  the  said  paper 
writing  marked  A.,  and  that  the  same  ought  not  to  be  allowed 
without  proof  by  the  respective  claimants. 

Or,  4.  I  am  not  able  to  state  whether  the  estate  of  the  eaStt 
A.  B.  is  justly  liable  to  the  claims  set  forth  in  the  second  part 
of  the  eaid  paper  writing  marked  A.,  or  whether  such  claims, 
or  any  parts  thereof,  are  proper  to.be  allowed  without  further 
evidence. 

5 .  Except  as  hereinbefore  mentioned,  there  are  not,  to  the  best 
of  toy  knowledge,  information,  and  belief,  any  other  claims  against 
the  estate  of  the  said  A.  B. 

Sworn  {dc. :  see  Form  12) . 

(z)  See  0.  LV.  52;  and  headnote,  p.  554. 
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1181,  {Short  title.) 

^ibL°*i/v1!S      ^^^  °^  claims,  the  particulars  of  whicli  have  been  sent  in  to 

to  the  affidavit  E.  F.,  the  solicitor  ,of  the  plaintiff  [or,  defendant — or  as  vnay  fee], 

S^.™^**^**  by  persons  claiming  to  be  creditors  of  A.  B.,  deceased,  pursuant 

~  to  the  advertisement  issued  in  that  behalf ,  dated  the of , 


[I Jan,  Pr. 


19 —  \pmdL  of  which  the  plaintiff  [or,  defendant}  has  any  Jznow- 

iedge}. 

This  paper  writing,  marked  A.,  was  produced  and 
shown  to  C.  D.  (and  E.  F.),  and  is  the  same  as  is 
referred  to  in  his  [or,  their]  affidavit,  sworn  before 

me  this day  of ,  19 — . 

W.  B.  (Sc:  see  Form  11). 

First  Part. — Claims  proper    to    be    allowed  without   further 
evidence. 


Seridl 

No.  (A). 


Names  of 
claimants. 


Addresses  and 
descriptions. 


Particulars 
of  claim. 


I  Amount 
Amount  I  proper 
claimed.!    to  be 
allowed. 


I 


£  a.  d. 


Second  Part, — Claims   which    ought   to    be   proved   by    the 
claimants. 


Serial 
No.  (A). 

Names  of 
claimants. 

Addresses  and 
descriptions. 

Particulars 
of  claim. 

Amount 
claimed. 

£  «.  d. 

(o)  See  0.  LV.  52;  App.  L.,  No.  6;  and  headnote,  p.  554. 

(6)  The  claims  should  be  numbered  iu  numerical  order;  and  great  care 
should  be  taken  that  those  in  the  second  part  are  numbered  in  continuation 
of  the  numbers  of  those  in  the  first  part.  The  names  of  the  claimants  should 
be  inserted  alphabetically  and  christian  names  should  precede  surnames,  but- 
the  first  name  of  a  limited  company  should  be  treated  as  its  surname,  i.e., 
■"John  Brown  &  Co.,  Ltd.,"  should  be  placed  among  the  "  J's."  The  separate 
'debts  of  the  deceased  should  be  distinguished  from  his  partnership  debts  (if 
any):  Re  France,  W.  N.  (1886)  167;  Re  Sodgson,  31  C.  D.  177.  Where  a 
supplemental  list  has  to  be  brought  in  the  numbers  of  the  claims  should  be 
«ontinued  from  the  foot  of  the  original  list.  ^ 
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1182. 

CTitle  and  reference  to  the  record.)  Affidavit  of 

^  ■'  non- receipt  ot 

We,  C.   D.,   of   {Continue  as  in  FoniL  1180   doum  to  "as  ^^.^^^^ 

follows  "  ^ .  advertisement 

I,  the  said  E.  F.,  for  myself,  say  as  follows: —  [Dan.  Pr. 

1.  No  claim,  or  particulars  of  any  claim,  has  or  have  been  sent  892] 
in  to  me,  by  any  person  or  persons  claiming  to  be  a  creditor  or 
creditors  of  the  said  A.  B.,  deceased,  pursuant  to  the  advertisement 
issued  in  that  behalf  in  this  cause  [or,  matter],  dated  the day 

■of ,  19 — ,  and  which  was  published  in  the  "  London  Gazette  " 

•of  the  — —  day  of ,  19 — - 

And  I,  the  said  CD.,  for  myself,  say  as  follows: 

2.  There  are  not,  to  the  best  of  my  knowledge,  information,  and 
belief,  any  claims  against  the  estate  of  the  said  A.  B. 

Or, 

2.  I  have  in  the  paper  writing  now  produced  and  shown  to  me 
:and  marked  B.  set  forth  a  list  of  all  the  claims,  the  particulars  of 
which  have  been  sent  in  to  me  prior  to  the  said  advertisement,  or 
•of  which  I  have  any  knowledge  by  persons  claiming  to  be  creditors 
■of  the  said  A.  B.,  deceased. 

3.  {Insert  paras.  2,  3,  4  and  5  from  Form  1180,  substituting 
B.  for  A.) 

Sworn  {Sc. :  see  Form  12). 


1183. 

{Short  title  and  reference  to  the  record.)  Notice  to 

creditor  to 
You  are  hereby  required  to  prove  the  claim  sent  in  by  you  prove  his 

•against  the  estate  of  A;  B.,  deceased.    You  are  to  file  such  affidavit  [Dan.  Pr. 

^s  you  may  be  advised  in  support  of  your  claim,  and  give  notice  ^^®] 

thereof  to  me,  on  or  before  the  of  ,  19 — (e);  and  to 

.attend  either  personally  or  by  your  solicitor,  at  the  Chambers  of 

Mr.  Justice and  Mr.  Justice ,  at  Eoom  No.  — ,  the  Royal 

(c)  Inagmuch  as  the  form  of  affidavit  verifying  claims  contained  in  R.  S.  C. 
App.  L.,  No.  5  (see  Form  1180),  requires  the  legal  personal  representative 
'of  the  deceased  to  state  whether  there  are  any  claims  against  the  estate,  other 
than  those  contained  in  the  claim  list,  the  legal  })ersonal  representative  ought 
also  to  join  in  the  affidavit  of  non-receipt  pf  claims.  If  the  legal  personal 
representative  has  knowledge  of  any  claims,  particulars  of  which  have  been 
sent  in  prior  to  the  advertisement  or  of  which  no  particulars  have  been  sent  in, 
the  substituted  paras.  2 — 5  should  be  added  to  the  affidavit  and  a  list  of  such 
•claims  exhibited. 

(rf)  See  O.  LV.  66;  App.  L.,  No.  8;  and  headnote,  at  p.  554.  , 

(e)  This  <time  is  not  to  be  less  than  seven  days  after  the  notice;  O..LV.  66j 
^nd  headnote,  at  p.  594. 
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Courts  of  Justice,  Strand,  London,  on  ,  the  of ^ 

19 — ,  at o'clock  in  the noon  (/) ;  being  the  time  appointed 

for  adjudicating  on  the  claim. 

Dated  (dc. :  Condttde  as  in  Form  1179). 


1184. 

SmxuDOns  that 
creditor  be 
ordered  to 
give  aecuiity 
for  costs  {ff). 


Formal  parts:   see  Form  39. 
on  the  part  df  the  defendant,  A.  B.,  that  C.  D.,  who  claims- 
to  be  a  creditor  against  the  estate  of  the  above-named  testator 

[intestate^;  and  who  is  resident  at ,  in  the  [kingdom}  of ,. 

out  of  the  jurisdiction  of  this  honourable  Court,  may  be  ordered 

:within days  to  give  security  in  the  sum  of  £ to  answer 

the  costs  of  the  applicant  of  and  occasioned  by  the  said  claim, 
and  that  in  the  meantime  all  proceedings  by  the  said  C.  D.  in  this- 
action  with  reference  to  the  said  claim  be  stayed. 


1185. 

Affidavit  of 
service  of 
notice  to 
creditor  to 
prove. 
[Dan.  Pr. 
893.] 


Formal  parts . 
1.  On  the 


see  Form  8. 
•  day  of ,  19- 


-,  I  served  in  manner  hereinafter 
mentioned,  the  several  firms  and  persons  respectively  named  in  the- 
second  column  of  the  schedule  hereto  with  a  notice  in  writing  to- 
prove  their,  claims  in  this  action,  a  copy  of  which  notice  is  now 
produced  and  shown  to  me,  and  marked  "  A." 

2.  I  so  served  the  said  notice  by  posting,  at  the  Post  Office- 

Receiving  House  \_or  as  may  be'],  situate  at ,  in  the of 

,  sealed  envelopes,  addressed  to  the  said  firms  and  persons 


severally  and  respectively,  according  to  their  respective  names  and 
addresses  set  forth  in  the  second  and  third  columns  of  the  said, 
schedule,  {with  the  proper  postage  stamps  affixed  thereto  as  pre- 
paid letters,  and  each  of  the  said  envelopes,  at  the  time  I  ppstedl 
the  same  ^,8  aforesaid,  had  enclosed  therein  a  true  copy  of  the- 
said  notice,  iWith  the  addition  at  the  foot  thereof  of  the  name  of 
the  firm  or  person  to  whom  the  envelope  enclosing  such  copy  was- 
then  addressed. 

3.  I  have  in  the  fourth  column  of  the  said  schedule  set  forth  the' 
names  of  the  persons  by  whom,  according  to  the  only  notices 
received  by  G.  A.,  the  solicitor  for  the  defendant  E.  F.  [or  as  may 

(/)  Insert  the  time  to  which  the  adjudication  has  been  adjourned:  O.  LV.. 
56;  and  headnote,  at  p.  554. 

Cg)  A  creditor  who  resides  abroad  and  whose  claim  is  disputed  may  be- 
ordered  to  give  security  for  costs:  Pretoria-Pietersburg  Ely.  Oo.,  (1904)  2  Ch. 
359;  Re  Paramatta  Copper  Mines,  Ltd.,  O'Ryan  v.  The  Co.,  Swinfen  Eady,. 
J.,  in  Chambers,  27th  June,  1910;  Dan.  Pr.  895. 
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be],  pursuant  to  the  notices  posted  as  aforesaid,  affidavits  have 
been  made  in  support  of  the  said  claims  of  the  said  firms  and 
persons  respectively. 


SCHEDULE. 

Serial 

No.  of 

cla,im(A). 

Name  of  Claimant. 

Address  of  Claimant. 

Name  of  Deponent. 

18 
24 

William  Thompson. 
Wilson  &  Co. 

Northallerton. 
Banbury. 

William  Thompson. 
James  Ferguson. 

(Short  title  and  reference  to  the  record.) 


1186. 

Notice  to 
creditor  of 
The  claim  sent  in  bj  you  against  the  estate  of  A.  B.,  deceased,  allowance  of 

has  been  allowed  at  the  sum  of  •£ [with  interest  thereon,  at  [Dan.  Pr. 

£ per  cent,  per  annum,  from  the •  of ,  19 — ,  and  £- ^^^0 

for  costs]. 

//  part  only  has  been  allowed,  add :  If  you  claim  to  have  a 
larger  sum  allowed,  you  are  hereby  required  to  prove  such 
further  claim,  and  you  are  to  file  such  affidavit  (Continue  as 
in  Form  1183  to  the  end). 


1187. 

Affidavit  to 

1.  A.  B.,  the  testator  [or,  intestate]  in  the  judgment  [or,  order]  due^on\  * 


Formal  parts :  see  Form  8 . 


dated  the  ■ 


day  of  ■ 


,  19—,  in  this  action  [or,  matter]  named,  i^dgment. 
'-'■''    [Dan.  Pr. 


was  at  the  time  of  his  death,  and  his  estate  still  is,  justly  and  truly  893.] 

indebted  to  me  in  the  two  several  sums  of  £ and  £ ,  and 

interest  at  the  rate  of  £4  per  cent,  per  annum  on  the  said  sum  of 

£ ,  from  the day  of ,  19 — ,  and  on  the  said  sum  of 

£ ,  from  the day  of ,  19 — ,  upon  and  by  virtue  of  a 

judgment  recovered  by  me  against  the  said  A.  B.  in  the  


Division  of  His  Majesty's  High  Court  of  Justice,  and  dated 

the day  of ,  19 — . 

2.  The  paper  writing,  marked  G.  H.  1  (k),  now  produced  and 

(A)  These  numbers  should  agree  with  those  in  the  claim  list. 

(j)  See  0.  LV.  56;  App.  L.,  No.  7;  and  headnote,  at  p.  554. 

(A)  Exhibit  it.  For  form  of  memorandum  of  exhibit,  see  Form  27.  It 
is  convenient  that  the  exhibit  mark  employed  should  be  the  initial  letters  of 
the  deponent's  name,  followed  by  a  number.  In  -the  case  of  numerous  claimants 
confusion  is  thus  avoided,  and  the  copies  of  the  exhibits  supplied  to  the  party 
examining  the  claima  are  more  readily  distinguished. 
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shown  to  me,  is  an  oiSce  copy  of  the  said  judgment,  which  still 
remains  in  full  force,  unreversed  and  unsatisfied. 

3.  And  I,  speaking  positively  for  myself,  arid  to  the  best  of  my 
knowledge  and  belief  as  to  other  persons,  lastly  say,  that  I  have 
not,  nor  hath  nor  have  .any  other  person  or  persons  by  my  order, 
or  for  my  use,  received  any  security  or  satisfaction  whatsoever  for 

the  said  sums  of  £ — —  and  £ ,  and  interest,  or  any  part  thereof 

respectively,  save  and  except  the  said  judgment  [or  as  may  be]. 


1188. 

Affidavit  to 
prove  a  debt 
due  on  a 
mortgage, 
and  covenant 
to  pay. 
[Dan.  Pr. 
894.] 


19 — ,  now  pro- 
1  (I),  and  made 


Formal  parts:  see  Form  8. 

1.  Bj-  an  indenture  dated  the '  of  

duced  and  shown  to  me,  and  marked  G-.  H 

between  A.  B.,  the  testator  [or,  intestate]  in  the  judgment  [or, 

order]  dated  the  of  ,  19—,  in  this  action  [or,  toatter] 

named,  of  the  one  part,  and  myself  of  the  other  part,  the  said 
A.  B.  granted  and  conveyed  a  farm  called  Blackacre,  in  the  parish 
of  A.,  in  the  county  of  B.,  with  the  appurtenances,  unto  and  to 
the  use  of  me,  my  heirs  and  assigns:  subject  to  a  proviso  for 
redemption  thereof,  in  case  the  said  A.  B.,  his  heirs,  executors,  or 

administrators,  should  on  the  of  ,  19 — ,  pay  to  me, 

my  executors,  administrators,  or  assigns,  the  sum  of  £5,000,  with 
interest  thereon  in  the  meantime,  at  the  rate  of  £5  per  cent,  per 
annum;  and  the  said  A.  B.,  for  himself,  his  heirs,  executors,  and 
administrators,  thereby  covenanted  with  me,  to  pay  me  the  said 
sum  of  £5,000,  with  interest  as  aforesaid,  according  to  the  said 
proviso, 

2.  On  the of ,  19 — ,  the  said  A.  B.  paid  to  me  the 

sum  of  £1,000  in  part  discharge- of  the  said  £5,000. 

3.  The  said  A.*  B.  was  at  the  time  of  his  death,  and  his  estate 
still  is,  justly  and  truly  indebted  to  me  in  the  sum  of  £4,000, 
residue  of  the  said  £5,000,  with  interest  on  the  said  £4,000  at  the 

rate  aforesaid,  from  the of ,  19 — ,  upon  and  by  virtue 

of  the  said  indenture. 

4.  And  I,  speaking  positively  for  myself,  and  to  the  best  of  my 
knowledge  and  belief  as  to  other  persons,  lastly  say,  that  I  have 
not,  nor  hath  nor  have  any  other  person  or  persons  by  my  order,  or 
for  my  use,  received  any  satisfaction  or  security  whatsoever  for  the 
said  sum  of  £4,000,  and  interest,  or  any  part  thereof  respectively, 
save  and  except  the  said  mortgage  charge. 


(,1)  See  not«  (S),  preceding  page. 
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5 .  I  estimate  the  value  of  my  said  security  at  the  sum  of  £- 


and  I  claim  to  be  entitled  to.  prove  against  the  estate  of  the  sai'd 

A.  B.  for  the  sum  of  £ -,  being  the  balance  of  the  said  sum  of 

£4,000,  and  interest  thereon,  after  deducting  the  said  sum  of 
£ (estimated  w.lue  of  security)  (m). 


1189. 

Formal  parts :  see  Form  8 .  AffidaTit  to 

1.  A.  B.,  the  testator  [or,  intestate]  in  the  judgment  [or,  order]  due  on  a 

dated  the day  of ,  19—,  in  this  action  [or,  matter]  named,  ^"™°tond 

made  his  bond  dated  the  — -, —  of  ' ,  19 — ,  to  me  in  the  penal  [Dan.  Pr. 

sum  of  £ ,  conditioned  for  the  payment  by  him',  his  executors,        '-' 

or  administrators,  to  me  of  the  sum  of  £200,  on  the  of 

,  19 — ,  together  with  interest  thereon,  in  the  meantime,  at  the 

rate  of  £5  per  cent,  per  annum;   and  which  said  bond  is  now 
produced  and  shown  to  me,  and  is  marked  G.  H.  l(n). 

2.  The  said  A.  B.  was  at  the  time  of  his  death,  and  his  estate 
still  is,  justly  and  truly  indebted  to  me  in  the  sum  of  £i00,  with 

interest  thereon  at  the  rate  aforesaid  from  the of ,  19 — , 

upon  and  by  virtue  of  the  said  bond. 

3.  And  I,  speaking  positively  (Continue  as  in  paragraph  4  of 
Form  1188,  to  the  end  of  th-at  paragraph :  varying  the  statement, 
where  necessary) . 


1190. 

Proceed  as  in  Form  1189  to  conditioned;  and  continue  thus:       Affidavit  to 
for  the  payment  by  him,  his  executors  or  administrators,  of  the  dnronTond*" 
sum  of  £20  a  year  to  me,  during  the  life  of  E.  F.:   who  is  still  to  secure  an 
living  [or  as  may  6e];  and  which  said  bond  is  now  produced  and  [Dan'.^r. 
shown  to  me,  and  is  marked  G.  H.  1  (n).  '*'^^] 

(«!)  See  J.  A.  1875,  s.  10;  Se  Whitaher,  (1901)  1  Ch.  9,  C.  A.;  Re  Whitaker, 
(1904)  1  Ch.  299;  Dan.  Pr.  894.  A  secured  creditor  is  not  entitled  to  apply 
the  proceeds  of  his  security,  first  in  payment  of  interest,  and  then  in  payment 
of  principal,  and  to  prove  against  the  estate  for  any  balance  which  may  remain 
due.  His  proof  must  be  limited  to  what  was  due  for  principal  and  interest  at 
the  date  of  the  judgment  (or  order)  after  deducting  the  proceeds  of  sale  or 
realization  in  respect  of  the  security:  Re  London,  #o.  Hotels  Co.,  (1892)  1  Ch. 
639,  not  following  Re  Talbott,  .39  C.  D.  567.  A  creditor  of  an  insolvent  estate 
is  only  entitled  to  interest  up  to  the  date  of  the  judgment  (or  order):  Re 
Summer!,  13  C.  D.  136.  As  to  deduction  of  income  tax,  see  Re  Green,  W.  N. 
(1904)  105;  and  Smith  v.  Law  Gnarmitee  Society,  (1904)  2  Ch.  569.  A  secured 
creditor  who  relies  on  his  security  and  does  not  prove  for  his  debt  is  not  thereby 
debarred  from  proving  after  certificate  for  any  deficiency  after  realizing  his 
security:  Re  McMurdo,  (1902)  2  Ch.  684  (C.  A.). 

(«)  Exhibit  it.  For  form  of  memorandum  of  exhibit,  see  Form  27,  and  see- 
note   (K),  p.  571. 
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2.  The  said  A.  B.  was  at  the  time  of  his  death,  and  his  estate 
still  is,  justly  and  truly  indebted  to  me  in  the  sum  of  £40,  for 

arrears  of  the  said  annuity  computed  to  the of ,  19 — , 

upon  and  by  virtue  of  the  said  bond. 

3.  And  I,  speaking  positively  {Continue  as  in  paragraph  4  of 
Form  1188,  to  the  end  of  that  paragraph:  varying  the  statement 
where  necessary). 


1191. 

•Affidavit to  Formal  parts:  see  Form  8.     ' 

prove  a  debt  "^ 

due  on  a  bill         1.  A.  B.,  the  testator  [or,  intestate]  in  the  judgment  [or,  order] 

[Dan.  Pr.     '    dated  the day  of ,  19^,  in  this  action  [or,  matter]  named, 

*^^-]  was  at  the  time  of  his  death,  and  his  estate  stiU  is,  justly  and  truly 

indebted  to  me  in  the  sum  of  £80,  for  principal  money  due  on  a 

bill  of  exchange  dated  the  ^  19 — ;,  drawn  by  me  upon,  and 

accepted  by  the  said  A.  B.,  for  the  payment  of  £80  to  me,  three 

months  after  the  date  thereof; 

Or,  due  on  a  biU  of  exchange  dated,  dc,  drawn  by  one  C.  D. 

upon  and  accepted  by  the  said  A.  B.,  for  the  payment  of  £80 

to  me  three  months  after  the  date  thereof; 

Or,  due  to  me  as  indorsee  of  a  bill  of  exchange,  dated,  dc, 

drawn  by  C.  D.  upon  and  accepted  by  the  said  A.  B.,  for  the 

payment  of  £80,  three  months  after  the  date  thereof,  to  the 

order  of  the  said  CD.,  and  by  him  indorsed  to  me  [or  as 

'may  hey, 

together  with  interest  on  the  said  principal  sum,  at  the  rate  of  £5 

per  cent,  per  annum,  from  the day  of  — '■ — ,  19 — ;  and  which 

said  bill  of  exchange  is  now  produced  and  shown  to  me,  and  is 

marked  Gr.  H.  1  (p). ' 

2.  And  I,  speaking  positively  {Continue  as  in  paragraph  4  of 

Form  1188,  to  the  end  of  that  paragraph:  varying  the  statement 

where  necessary) . 


1192. 

The  like,  on  a      Proceed  as  in  Form  1191,  to  principal  money;  cmd  continue 

promissory  i  sr  r  i  • 

note.  thus : 

893*l'    ""'        ^^^  °^  ^  promissory  note  dated  the ,  19 — ,  for  £80,  made  by 

the  said  A.  B.,  whereby  he  promised  to  pay  to  me  or  my  order  the 
sum  of  £80,  one  month  after  the  date  thereof; 

Or,  due  on  a  promissory  note,  dated,  dc,  for  £80,  made  by 
the  said  A.  B.,  and  payable  to  me  on  demand; 

(p)  Exhibit  it.     For  form  of  memorandum  of  exhibit,  see  Form  27 ;  and  see 
note   (Jc),  p.  571. 
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Of,  due  to  me  as  mdorsee  of  a  promissory  note  dated,  dc, 
made  by  the  said  A.  B.,  for  the  payment  of  £80  to  the  order 
of  E.  F.,  one  month- after  the  date  thereof,  and  by  the  said 
E.  P.  indorsed  to  me  [or  as  Way  be]; 

together  with  interest  (Continue  as  in  Form  1191,  to  the  end; 

substituting  promissory  note  for  bill  of  exchange). 


1193. 

Proceed  as  in  Form  1191,  to  principal  money;  and  continue  Affidavit  to 

prove  a  debt 
due  on  a 

•duo  to  me  as  the  payee  of  a  banker's  cheque,  dated  the ,  19 — ,  o^^^^^- 

•dra-wn  by  the  said  A.  B.  on  Messrs.  C.  D.  -&  Co.,  for  the  payment  893.] 

•of  £80  to  me  or  bearer ,< on  demand; 

Or,  due  to  me  as  the  bearer  of  a  banker's  cheque,  dated,  dc, 
drawn  by  the  said  A.  B.  on  Messrs.  C.  D.  &  Co.,  for  the 
payment  of  £80  to  E.  F.  or  bearer,  on  demand,  and  by  the 
said  E.  F.  transferred  and  delivered  to  me; 

ajid  which  said  cheque  has  been  duly  presented  to,  and  refused 

payment  by,  the  said  Messrs.  C.  D.  &  Co.;  and  is  now  produced 

And  shown  to  me,  marked  G.  H.  1  (g). 

2.  And  I,  speaking  positively  (Continue  as  in  paragraph  4  of 

JForm  1188,  to  th^  end  of  that  paragraph:  varying  the  statement 

where  necessary) . 


1194. 

Formal  parts :  see  Form  8 .  The  like,  on 

1.  A.  B.,  the  testator  [w,  intestate]  in  the  judgment  [or,  order]  oonteaot. 

dated  the day  of ,  19 — ,  in  this  action  [or,  matter]  named,  [^^^-  ^^• 

Tvas  at  the  time  of  his  death,  and  his  estate  still  is,  justly  arid  truly 
indebted  to  me  in  the  sum  of  £150  for  (State  what ;  as  in  the 
following  examples: 

money  lent  by  me  to  the  said  A.  B.  . 

money  paid  by  me  for  the  use  of  the  said  A.;  B.  at  his  request. 

money  received  by  the  isaid  A.  B.  for  my  use. 

money  found  to  be  due  from  the  said  A.  B.  to  me,  on  an 

account  stated  between  us. 

goods  sold  and  delivered  by  me  to  the  said  A.  B. 

work,  done,  and  materials  for  the  same  provided,  by  me  for 

the  said  A.  B.  at  his  request. 

salary  due  and  payable  from  the  said  A.  B.  to  me,  for  my 

(?)  Exhibit  it.     For  form  of  memorandum  of  exhibit,  see  Form  27 ;  and  see 
note  (Jc),  p.  571. 
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services  done  for  the  said  A.  B.  as  his  clerk,  and  on  his- 
retainer. 

■work  done  by  me  as  the  agent  of  and  for  the  said  A.  B.,  and 
on  his  retainer,  and  for  commission  and  reward  due  and  of 
right  payable  from  him'  to  mfe  in  respect  thereof, 
•work  done  as  a  solicitor,  and  materials  for  the  same  provided 
by  me  for  the  said  A.  B.,  upon  his  retainer,  and  for  fees  due- 
and  payable  to  me  in  respect  thereof,  and  for  money  paid  by 
me  for  the  use  of  the  said  A.  B.  at  his  request). 
If  so :  And  in  the  further  sum  of  £5  for  interest  upon,  and  for  the- 
forbearance  at  interest  to  the  eaid  A.  B.  by  me,  at  his  request,  for- 
divers  spaces  of  time,  of  moneys  due  and  owing  to  me  from  the- 
said  A.  B.;  and  which  interest  the  said  A.  B.  contracted  and, 
agreed  with  me  to  pay  me  (r) . 

2.  The  full  particulars  of  my  aforesaid  demand  are  set  forth  in. 
the  paper  Writing  now  produced  and  shown  to  me,  and  marked 
G-.  H.  l(s). 

Where  applicable^  add :  The  prices  charged  in  the  said  paper 
writing,  marked  G.  H.  1,  are  fair  and  reasonable,  and  such  as- 
are  usual  and  customary  in  the  trade  or  business  [or,  profes- 
sion] of  a  timber  merchant  [or  as  Wtay  6e]:  as  I  know  front 
having  carried  on  such  trade,  c&c,  for years  last  past. 

3.  And  I,  speaking  positively  {Continue  as  in  paragraph,  4  of 
Form  1188,  to  the  end  of  that  paragraph :  varying  the  statement 
where,  necessary) . 


1195. 

Affidavit  by 
a  personal 
representa- 
tive, to  prove 
a  debt  due  to 
the  estate. 
[Dan.  Pr. 
«93.] 


{Title  and  reference  to  the  record.) 

I,  C.  D.,  of  {residence  and  addition),  the  executor  of  the  will 
[(yr^  administrator  of  the  personal  estate]  of  E.  P.,  late  of  {resi- 
dence and  description):  who  died    on  the  of  ,  19 — : 

acting  under  probate  of  such  will  [or,  letters  of  administration  of 
su'ch  estate]  granted  to  me  by  the  Principal  Registry  [or  as  may- 
he']  of  the  Probate  Division  of  this  Court  on  the  of  , 

19 — ,  make  bath  and  say,  as  follows: 

1 .  State^  in  numbered  paragraphs,  the  nature  and  existence  of 
the  debt;  as  in  Forms  1187 — 1194;  and  conclude  as  follows : 

2.  And  I,  speaking  positively  for  myself,  and  to  the  best  of  my 
knowledge  and  belief  as  to  other  persons,  lastly  say,  that  the  said 


(r)  As  to  the  interest  allowed  in  equity  on  stated  accounts,  see  Dan.  Pr.  905 ; 
Seton,  1343. 

(«)  Exhibit  same.  For  form  of  memorandum  of  exhibit,  see  Form  27,  and  see- 
note  (Je),  p.  571. 
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E.  F.  did  not  in  his  lifetime  receive,  and  I  have  not,  nor  have  nor 
hath  any  other  persons  or  person  by  the  order  of  the  said  E.  F., 
or  of  myself,  or  for  hie  or  my  use,  received  any  security  or  satis- 
faction whatsoever  for  the  said  sum  of  £ [or  as  may  be ;  see 

•pars.  4,  5  oj  Form  1188]. 

Sworn  {dc. :  see  Form  11). 


1196. 

Formal  parts :  see  Form  39 .  Summons  for 

leave  to  make' 
on  the  part  of  A.  B.,  of  {residence  and  descrvption),  that  notwith-  a  claim, 

standing  the  time  limited  for  making  claims  has  expired,  he  may  fene'^iUowed' 
be  at  liberty,  under  the  judgment  \or,  order]  dated  the  — > —  of  has  expired, 

,  19 — ,  in  this  action  \<}r,-  matter],  to  make  and  establish  his  not  made  {t).. 

claim  (State  in  respect  of  what ;  as  thus :  [^"?-  ■^■ 

as  a  creditor  upon  the  estate  of  C.  D.,  the  testator  {or, 
intestate]  in  the  said  judgment  [or,  order]  named,  for  the 
sum  of .) 


1197. 
Formal  parts :  see  Form  39 .  Summons  \o 

on  the  part  of  A.  B.,  of  {r^idence  and  description):  asaoTCditor 

1.  That  he  may  be  allowed  to  rank  as  a  creditor  upon  the  estate  to*apTOrtion" 

of  C.  D.,  the  testator  \<)r,  intestate]  in  the  judgment  [or,  order]  in  fund  amongst 

this  action  dated  the of ,  19 — -,  named,  for  the  sum  of  creditors,  but 

£ -,  and  for  interest  thereon  at  the  rate  of  £4  per  cent,  per  before  appor- 

tionment 
annum  from  the  date  of  the  said  judgment  [or  as  miay  &e].  made. 

TDan  Pr 

2.  That,  notwithstanding  the  order  on  further  consideration,  894,  895.] 
dated  the  of  • ,  19 — ,  the  residue  which  wiU  remain  of 

the  sum  of  £1,000  therein  mentioned,  after  payment  of  the  costs 
thereby  directed  to  be  taxed,  may  be  apportioned  amongst  the 
applicant,  in  respect  of  his  said  debt  and  interest,  and  the  several' 
other  creditors  of  the  said  CD.  whose  debts  are  certified  by  the 

Master's  certificate  dated  the day  of -,  19 — ,  in  proportion 

to  the  respective  amounts  due  to  the  applicant,  and  the  said  other 
creditors. 

3.  That  the  apportioned  sums  may  be  paid  to  the  applicant, 
and  the  said  other  creditors  accordingly. 


(i)  See  0.  LV.  57;  and  headnote,  at  p.  554.     As  to  the  time  for  proving 
debts,  see  Seton,  1379,  1380.    For  forms  of  order.  Ibid.  1374,  Noa.  4,  5. 

D.— F.  37 
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1198. 

Notice  to  John  Thomas  [or  as  may  be],  deceased. 

«rediton,  l  a       j' 

jmder  22  &  2s  Statutory  Notice  to  Creditors. 

Vio.  o.  35,  '' 

«•  29(»)-  Pursuant  to  the  Act  22  &  23  Vic.  c.  35,  notice  is  hereby  given, 

Iggo.]      "        that  all  creditors  and  other  persons  having  any  claims  or  demands 

upon  or  against  the  estate  of  John  Thomas  [or  as  may,  6e],  late  of 

{add  residence  and  description),  who  died  at ,  in  the  (county) 

of J  on  the of  ,  19 — ,  and  whose  will  was  proved 

by  \or,  and  letters  of  administration  of  whose  personal  estate  were 
duly  granted  to]  C.  D.,  of  {residence  and  description),  in  [or,  by] 

the  Principal  [or, District]  Eegistry  of  the  Probate  Division 

of  the  High  Court  of  Justice,  on  the  of  ,  19 — ,  are 

hereby  required  to  send  particulars  in  writing  of  their  claims  to  the 
said  C.  D.,  at  his  residence  aforesaid, 

Or,  to  the  undersigned  E.  F.,  the  solicitor  of  the  said  CD., 

on  or  before  the of  ,  19 — ;  after  which  date  the  said 

CD.  will  proceed  to  distribute  the  assets  of  the  said  John  Thpmas 
[or  as  may  &e]  amongst  the  parties  entitled  thereto,  having  regard 
to  the  claims  of  which  the  said  CD.  has  then  had  notice;  and  he 
will  not  be  Hable  for  the  assets,  or  any  part  thereof,  so  distributed, 
to  any  person  of  whose  claim  the  said  CD.  has  not  had  notice  at 
the  time  of  distribution. 

Dated  this of ,  19 — . 

C  D. 
[Or,  E.  F.,  of  {place  of  business),  solicitor  of  the  said  CD.} 


1199. 

-*^»^*  of  {Proceed  as  in  Form  1180  to  as  follows.) 

taaUoe.  I,  the  said  E.  F.,  for  myself  say  as  foUows: — 

Proife  publication  oif  notice ;  as  thus ;  1 .  In  pursuance  of  in- 
structions received  by  me  from  the  above-named  C  D.,  I  caused 
the  notice  of  which  a  true  copy  is  set  forth  in  the  schedule  hereto 
to  be  inserted  in  the  following  newspapers,  and  on  the  respective 

days  following,  namely:    The  London  Gazette  of  the  ,  The 

{Set  out  the  names  of  the  other  newspapers,  and  dates  of  publica- 
tion). 

(«)  Where  the  legal  personal  representative  has  already  issued  advertise- 
ments under  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  Vio.  o.  35), 
s.  29,  it  will  not  in  general  be  necessary  to  issue  fresh  advertisements:  Ctith- 
bert  V.  Wharmhy,  W.  N.  (1869)  12.  In  such  case  the  Ot.  will  have  to  be  satisfied 
that  the  advertisements  issued  were  sufficient  in  form  and  number  of  insertions, 
and  an  affidavit  of  result  (see  Form  1199)  will  be  required.  As  to  the  news- 
papers in  which  the  notice  should  be  inserted,  see  Wood,  v.  Weightman,  13  Bq. 
434,  as  explained  in  He  Bracken,  43  0.  D.  1. 
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If  no  claim  sent  in,  say :  2.  No  claim  or  demand,  or  particulars 
of  a  claim  or  demand,  has  or  have  at  any  time  been  received  by  me 
from  any  creditor  or  other  person  having,  or  claiming  to  have,  any, 
claim  or  demand  upon  or  against  the  estate  of  the  above-named 
A .  B . ;  and  there  is  not  to  the  best  of  my  knowledge,  information, 
and  belief  any  claim  or  demand  against  the  said  estate  [or  as 
may  be  (a;)]. 

Or,  if  claims  sent  in,  say :  2.  Every  claim  or  demand,  or  parti- 
culars of  a  claim  or  demand,  received  by  me  at  any,  time  from  any 
creditor  or  other  person  having,  or  claiming  to  have,  a  claim  or 
demand  upon  or  against  the  estate  of  the  above-named  A.  B. 
have  been  duly  sent  by  me  to  the  said  C.  D.  or  otherwise  communi- 
cated to  him;  and  ther^  is  not  to  the  best  (dc. ;  Continue  as  in  last 
paragraph  to  the  end). 

And  I,  the  said  CD.,  say  as  follows: — 

If  no  claim  sent  in,  or  othenoise  outstanding,  say :  3 .  There  is 
not,  to  the  best  of  my  knowledge,  information,  and  belief,  any 
claim  against  the  estate  of  the  above-named  A.  B.  (ar). 

Or,  if  claims  sent  in  and  disposed  of,  say :  3 .  Every  claim  or 
demand  against  the  estate  of  the  above-named  A.  B.  of  which 
notice  or  the  particulars  has  or  have  been  received  by  me  from  the 
said  E.  F.,  or  otherwise  sent  or  communicated  to  me,  has  been 
satisfied  and  discharged  or  otherwise  finally  disposed  of;  and  there 
is  not  (Continue  as  in  last  paragraph  to  the  end) . 

Or,  if  any  claims  are  still  undisposed  of,  say:  3.  The  claims 
against  the  estate  of  the  above-named  A.  B.  of  which  the  parti- 
culars are  set  forth  in  the  paper  writing  now  produced  and  shown: 
to  me,  and  marked  A.,  are  unsatisfied  or  undisposed  of. 

4 .  I  have  examined  the  particulars  of  the  said  several  claims  and 
I  have  compared  (dc. :  as  in  paragraph  2  of  Form  1180,  to  the 
end  of  that  Form) . 

SCHEDULE . 


1200. 

Formal  parts :  see  Form  39 .  Summons  for 

on  the  part  of  the  plaintiff  [or  as  may  he:  see  Form  1170],  that  SStof 
the  costs  occasioned  to  the  applicant,  and  the  other  parties  to  this  costs  of  his 
action  [or  as  may  &e],  by  reason  of  the  claim  made  by  E.  F.',  of  cWm(y)! 
(residence  and  description),  to  rank  as  a  creditor  upon  the  estate  of  C^™-  ^'• 
the  testator  G.  H.  [or  as  may  be],  under  the  judgment  [or,  order] 

(a;)  See  R.  S.  C.  App.  L.,  No.  5;  and  Form  1180. 
(^)  See  Seton,  1380. 

37  (2) 
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dated  the 


of 


19 — ,  but  which  claim  has  been  dis- 


1201. 

List  of  debts 
allowed  (a). 
[Dan.  Pr. 
898.] 


allowed,  may  be  ascertained  at  Chambers,  or  taxed  by  the  Taxjng 
Master;  and  that  the  said  E.  F.  may  be  ordered  to  pay  such  ooste 
to  the  applicant  and  the  other  parties  entitled  thereto. [or  as  way 
be}. 


(Short  title  and  reference  to  the  record.) 
List  of  Debts. 


No.  in' 
claim 
Ust. 

Names  of  creditors. 

Addresses. 

Amounts 
allowed  for 

principal, 

interest,  and 

costs. 

Total 

amounts 

due. 

2 

James  Allen 

Charles  Cohen   . . 

John  Dennis,  and 
Owen  Thomas  . . 

Boston,  in  the  county  of 

Lincoln,  Surgeon 

Interest   

Costs    , 

98,  Piccadilly,  inthecounty 
of     Middlesex,    Gentle- 
man, Executor  of  John 

Thomas 

Interest    from    5th 
Ootoher,  19—,  at 

£S  per  cent 

Costs   

£    a.    d. 

100     0     0 
4     0     0 
2     2     0 

£    s.    d. 

1 

67     0     0 

4     2     0 
2     2     0 

16,  Fleet  Street,  London, 

Grocers  and  copartners . . 

Interest   from   16th 

Ootoher,     19—,     at 

£5  per  cent 

73    4    0 

S 

100     0     0 

5     0     0 

62     0     0 

2  10     0 

2     4     6 

Costs       

171  14    6 

Total . .  £ 

351    0    6 

(a)  See  0.  LV.  59;  App.  L.,  No.  17;  and  headnote,  at  p.  554.  The  list  should 
be  written  on  half  sheets  of  foolscap  paper  so  aa  to  form  a  schedule  to  the 
draft  of  the  Master's  certificate,  and  in  preparing  it  the  following  directions  must 
be  attended  to: — The  names  of  the  creditors  are  to  be  inserted  in  alphabetical 
order.  When  the  debt  does  not  carry  interest,  but  the  estate  being  solvent  interest 
is  allowed  under  O.  LV.  62,  it  is  to  be  stated  as  in  the  first  example  in  the 
list.  If  the  debt  carries  interest,  the  rate  and  time  from  which  it  is  computed 
should  be  stated  as  in  the  second  example.  In  all  cases  in  which  the  estate  is 
solvent  the  interest  is  computed  to  the  date  of  the  certificate,  and  in  cases- 
in  which  the  estate  is  insolvent  it  is  computed  to  the  date  of  the  judgment  or 
order:  Re  Stimmers,  13  C.  D.  136.    Income  tax  ia  not  deducted  from  the  inte- 
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1202. 

(Same  as  Form  1 861 . )  Notice  to 

'  creaitor  where 

payment 

directed  out 

of  a  fund 

(9.)  Inquiries  as  to  Legacies  and  Annuities  (c) . 

[Dan.  Pr.,  pp.  908—911.1 

'■  ^^  ■'  1203. 

'    {Title  and  reference  to  the  record.)  Affidavit  by 

a  beneficiary 

I,  John  Jones,  of  {residence  and  description ;  and  identify  the  ^  *»  inoum- 
deponent  with  the  action  or  matter ;  as  thus  :  one  of  the  defendants  him  (<«) 
above  named,  i  i  ;  ^^-  ^• 

Or,  one  of  thechildren  of  Ephraim  Jones,  the  testator  in  the 
judgment  [or,  order]  in  this  action  \_or,  matter]  dated  the 

of ,  19 — ,  named — or  as  may  be), 

make  oath  and  say  as  follows: 

1.  I  have  not  at  any  time  mortgaged,  charged,  or  otherwise  in- 
cumbered or  dealt  with  the  legacy  of  £1,000  bequeathed  to  me  by 
the  will  of  the  testator  Ephraim  Jones,  or  any  part  thereof  [or  as 
may  he;  according  to  the  inquiry  directed^  to,  or  in  favour  of, 
any  person  or  persons  whomsoiver. 

If  so :  save  and  except  as  hereinafter  mentioned,  that  is  to 

say  {dd):  By  an  indenture  dated  the day  of ,  19 — , 

and  made  between  myself  of  the  one  part,  and  Charles  Davies, 
of,  dc,  of  the  other  part,  I  assigned  the  said  legacy,  and  the 

rest  in  insolvent  cases:  Re  Green,  W.  N.  (1904)  105;  Smith  v.  Law  Guarai),tee 
Society,  (1904)  2  Ch.  569.  On  taking  an  account  of  debts,  or  ascertaining  the 
amount  of  any  debt,  due  from  a  deceased  person  in  any  action  or  matter,  when 
any  creditor  is  required  to  prove  his  debt  otherwise  than  by  production  of 
his  security,  a  fee  is  payable  of  Is.  for  every  lOOi.  or  fraction  of  lOOZ.  of 
the  amount  found  to  be  due  to  such  creditor,  or  (if  more  than  one)  of  the 
aggregate  amount  found  to  be  due  to  all  such  creditors.  The  amount  in  respect 
of  which  this  percentage  is  payable  is  limited  to  200,000?.  On  every  claim 
disallowed  after  evidence  adduced  by  the  creditor,  a  fee  of  lOs.  is  payable. 
The  above  fees  are  respectively  payable  by  the  party  conducting  the  pro- 
ceedings, on  the  Master's  certificate  being  made;  and  are  payable  by  stamps  ' 
impressed  on  or  attached  to  the  certificate:  Ord.  as  to  S.  C.  Fees,  1884,  Sched. 
Nos.  73,  74;  Ord.  as  to  Stamps,  July,  1884,  Sched. 

(6)  See  0.  LV.  60,  60a;  App.  L.,  No.  9. 

(c)  For  form  of  advertisement  for  legatees  and  incumbrancers  to  come  in 
under  a  judgment  or  order,  see  Form  1173. 

((i)  For  form  of  inquiry  as  to  incumbrances  on  shares  of  residue,  see  Seton, 
1416,  No.  13.  On  an  application  for  payment  out  of  Ct.  of  money  representing 
real  estate,  an  affidavit  as  to  incumbrances  or  no  incumbrances  is  necessary; 
but  this  rule  of  practice  does  not  apply  where  the  fund  represents  personal 
estate,  though  there  may  be  cases  where  such  an  affidavit  would  be  required: 
Ediicrds  v.  Grove,  W.  N.  (1906)  191. 

(Jld)  If  the  dealings  comprise  a  marriage  settlement,  Form  1854  should  bo.- 
amalgamated  with  the  above.  ; 
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interest  due  and  to  accrue  due  in  respect  thereof,  unto  the 
said  Charles  Davies,  to  secure  to  him  the  repayment  of  £100, 
'with  interest  thereon  at  the  rate  of  £5  per  cent,  per  annum; 
and  which  sum,  with  interest  thereon  at  the  rate  aforesaid 

from  the of ,  19 — ,  remains  due  to  the  ^id  Charles 

Davies  upon  the  security  of  the  said  indenture  [or  as  may  he\. 

Sworn  {dc. :  see  Form  11). 


1204. 

an  executor  (Title  and  reference  to  the  record.) 

as  to  notices         I,  A .  B  .^  of  (residence  and  description},  the  ahove-named  def  en- 

reoeived  of       dant,  and  the  executor  of  the  will  of  Ephraim  Jones,  the  testator  in 

[Dan.  Pr.        the  judgement  [or,  order]  in  this  action  [or,  matter]  dated  the 

^^^■^  of ,  19—,,  named  [lor  as  niay  &e],  make  oath  and  say  as  follows: 

1.  I  have  not  at  any  time  received  notice  of  any  mortgage, 
charge,  or  incumhrance  created  by  any  person  or  persons  interested 
under  the  will  of  the  said  Ephraim  Jones,  of  the  legacies,  shares, 
or  interests  thereby  bequeathed  to  them  respectively,  or  any  part 
or  parts  thereof  [or  as  may  he;  according  to  the  inquiry  directed?^. 

If  so:  save  and  except  the  notices  now  produced  and 

shown  to  me,  and  marked  respectively  A.  B.  1,  A.  B.  2, 
dc.  (e);  and  which  notices  were  received  by  me  on  the  re- 
spective days  set  forth  in  the  first  column  of  the  schedule 
hereto;  and  the  short  particulars  thereof  are  set  forth  in  the 
second  column  of  such  schedule,  opposite  the  respective  days 
on  which  such  notices  respectively  were  so  received. 

The  Schedule  above  referred  to. 


Date  when  notice  received  (/). 

Short  particulars. 

1st  Januarv.  19 —    

A  notice  dated  ,  19 — ,  from  M!essrs  A  &  B 

8th  August,  19 —    

of  an  assignment  by  John  Jones  of  his  legacy 
of  £1,000  to  Charles  Davies,  to  secure  £100  and 
interest. 

Sworn  (dc. :  see  Form  11). 


(e)  Exhibit  same.    For  form  of  memorandum  of  exhibit,  see  Form  27 ;  and 
note  (*),  p.  571. 

(/)  lie  dates  in  this  column  should  be  placed  in  chronologioal  order. 
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{Short  title  and  reference  to  the  record.) 
List  of  Legacies. 


1205. 

list  of 


Serial 
No. 

Names  of  legatees. 

Descriptions. 

Amounts  of 

principal 
and  interest. 

Total 

amounts 

due. 

I 

James  Oliver  

Mary  Russell 

Jane,   the  vife   of 
John  Williams. 

Son  of  testator  (aa  infant) 
Interest  (k) 

of' 20,  Oheapside,  London, 

widow 

Interest  from  Ist  Jan- 
uary, 1909,  the  death 
of  testator    

of  Lincoln,  Esq.   ,...'..,. 
Paid  on  account 

Interest    

£     1.   d.. 
100    0    0 
7    5    6 

£      :   d. 

107     5     6 

64     8     4 

2 

50    0    0 
4     8     4 

3 

230     0     0 
30     0     0 

200     0     0 
14  11     0 

214  U     0 

Total. . . . 

£376     4  10 

remaining' 
unpaid  ($r). 
[Dan.  Pr. 
909.] 


(g)  See  O.  LV.  75;  App.  L.,  No.  18.  The  list  should  be  written  on  half 
sheets  of  foolscap  paper  so  as  to  form  a  schedule  to  the  draft  of  the  Master's 
certificate;  and  in  preparing  it  the  following  directions  should  be  observed: — 
Where  the  interest  is  to  be  computed  from  the  end  of  one  year  after  testator's, 
death,  it  should  be  stated  as  in  the  first  example  above;  if  otherwise,  the  time 
from  which  it  is  payable  should  be  stated;  and  as  in  all  cases  interest  is  com- 
puted to  the  date  of  the  certificate,  this  need  not  be  stated. 

(A)  Interest  on  legacies. — Where  a  judgment  or  order  is  made  directing  an 
account  of  legacies,  interest  is  to  be  computed  on  such  legacies  after  the  rate 
of  four  per  cent,  per  annum  from  the  end  of  one  year  after  the  testator's  death, 
unless  otherwise  ordered,  or  unless  any  other  time  of  payment  or  rate  of  interest; 
is  directed  by  the  will,  and  in  that  case  according  to  the  will:  0.  LV.  64. 
As  to  interest  on  legacies,  see  Dan.  Pr.  909;  Seton,  1445 — 1447. 
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1206. 

Ijist  of 
^annuities  and 
arrears  due  (»). 
[Dan.  Er. 
■909.] 


(Short  title  and  reference  to  the  record.) 
List  of  Annuities.  , 


Serial 

No. 

Names  of  annui- 
tants. 

Description  of  annuitants, 
and  nature  of  annuities. 

Amounts  of 
annuities. 

Amounts  of 
arrears  due. 

1 
2 

Mary  Jones.. .. 
Maria  Williams 

Spinster,  daughter  of  testa- 
tor, during  her  life 

Widow  of  testator,  during 

her  life  and  widowhood  . . 

Arrears  due  from  7th  of 

August,    1912,    down 

to  which  it  has  been 

paid(y) 

£     ,.  d. 
■50    0    0 

200     0     0 

£    <,.   d. 
28    0    0 

300    0     0 

Totals £ 

250     0     0 

326    0     0 

1207 

Summons  to 
approve  of  the 
investment  by 
trustees  of  a 
-fund  in  their  ■ 
names,  in  a 
ipnrchase  or  on 
mortgage  (^). 
t[Dan.  Pr. 
S12.] 


(10.)  Investments  in  the  Purchase,  or  on  Mortgage,  of  an 

Estate  (k). 

[Dan.  Pr.,  pp.  911—914.] 

(A.)  Approval  of  the  Investment. 

Formal  parts :  see  Form  39 . 
on  the  part  of  the  defendants  CD.  and  E.  F.  [or  as  may  6e]: 

1.  That  the  conditional  agreement  dated  the day  of , 

19 — ,  entered  into  by  the  applicants  with  G.  H.,  of,  dc,  for  the 
purchase  from  him  at  the  sum  of  £6,000  \or,  for  a  loan  to  him  of 
the  sum  of  £6,000  on  the  security  of  a  mortgage  [charge]  (m), 

bearing  interest  at  £ per  cent.],  of  certain  hereditaments 

belonging  to  him,  situate  at,  dc,  may  be  approved  on  behalf  of 

(«)  See  0.  LV,  76;  App.  L.,  No.  19.  The  list  should  be  written  on  half 
sheets  of  foolscap  paper,  so  as  to  form  a  schedule  to  the  draft  of  the  Master's 
certificate ;  and, '  in  preparing  it,  the  arrears  should  be  explained  as  in  the 
second  example,  if  due  from  any  other  period  than  that  of  testator's  death. 

(7)  As  to  computation  of  arrears  of  annuities,  see  Dan.  Pr.  909;  Seton, 
1572.  Arrears  of  an  annuity  given  by  a  will  do  not  as  a  rule  carry  interest: 
Ma  Siscoe,  71  L.  J.  Ch.  347. 

(A)  As  to  investments  by  the  Ct.,  and  by  trustees  under  or  without  its  sanc- 
tion, see  O.  XXII.  17;  Seton,  226,  227,  1141—1150;  Lewin  (12th  ed.),  343— 
394;  Settled  Land  Act,  1882  (45  &  46  Vic.  c.  38),  ss.  21—24,  32—34;  Trustee 
Act,  1893  (66  &  57  Vic.  c.  53),  ss.  1—9. 

(J)  The  application  is  usually  made  by  summons:  Seton,  1656.  For  forma 
of  order  made  on  petition,  see  Seton,  1138,  No.  1. 

(m)  Where  the  property  is  on  the  land  register,  the  form  will  require  to  be 
altered  to  accord  with  the  Land  Transfer  Acts,  as  a  registered  proprietor  can 
mortgage  registered  land  by  statutory  instrument  of  charge  (sect.  22  of  the 
Land  Traiisfer  Act,  1876,  and  r.  158  of  the  Land  Transfer  Rules,  1903,  1907, 
1908  Consolidated) ;  by  mortgage  or  charge  off  the  register  (sect.  49  of  the 
same  Act) ;  or  by  deposit  of  the  land  certificate  (sect.  22  (6)  of  Land  Transfer 
Act,  1897,  and  r.  243  of  the  said  Land  Transfer  Rules). 
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the  parties  interested  under  the  will  of  A.  B.,  the  testator  in  the 
pleadings  in  this  action  named,  in  his  residuary  personal  estate; 
;and  be  carried  into  effect. 

2.  That  the  usual  inquiry  may  be  directed  as  to  the  title  to  the 
rsaid  hereditaments  (n) . 

3.  That  in  case  such  title  shall  be  approved,  a  proper  conveyance 
\or,  mortgage,  transfer,  assignment  or  charge  (o)]  of  the  said 
hereditaments  to  the  applicants,  the  trustees  of  the  said  will,  may 
be  settled. 

4.  That  upon  the  due  execution  thereof  by  such  parties  as  shall 
be  certified  to  be  proper  (p),  the  applicants  may  be  at  liberty  to 
raise  the  said  £6,000  out  of  a  fund  of  £10,000  Consols  standing 
in  their  names,  and  forming  part  of  the  testator's  residuary  per- 
sonal estate  held  by  them  upon  the  trusts  of  the  testator's  will; 
■and  to  pay  the  said  £6,000  to  such  person  or  persons  as  shall  be 
•certified  to  be  entitled  to  receive  the  same. 

5 .  That  the  costs  of  the  applicants,  and  all  other  proper  parties, 
•of  this  application,  and  consequent  thereon,  including  the  investi- 
:gation  of  the  title  to  the  said  hereditaments  (except  such  costs  as 
shall  be  properly  payable  by  the  said  G.  H.),  may  be  taxed;  and 
that  the  applicants  may  be  at  liberty  to  raise  such  costs  out  of 
the  said  Consols;  and  retain  their  own  costs,  and  pay  the  other 
-costs  to  the  parties  entitled  thereto. 

.      1208. 

(Title  and  reference  to  the  record.)  Afadavit  of  a 

surveyor  in 
I,  J.  W.,  of  {residence),  land  surveyor  [or  as  may  fee],  make  oath  support  of  the 

and  say  as  follows:  r]^n!°Pr! 


(«)  Where  it  is  shown  on  the  hearing  of  the  application  that  the  title  is 
.■good,  the  Ot.  will  sometimes  approve  of  it  by  the  order  sanctioning  the  inveat- 
jnent,  thus  avoiding  an  enquiry.  Where  the  order  is  made  in  Chambers,  the 
usual  practice  is  to  avoid  both  an  enquiry  and  certificate.  Upon  the  return  of 
■the  summons  the  title  is  referred  to  the  conveyancing  counsel,  and  the  summons 
is  meantime  adjourned.  Upon  the  title  being  approved,  the  conveyance  or 
mortgage  is  settled  and  engrossed,  and  upon  the  execution  thereof  being 
jproved,  lie  order  is  made  approving  the  title  and  deed,  and  directing  the  pur- 
•ehase  or  moiiigage  money  to  be  raised  and  paid,  and  the  costs  taxed  and  paid; 
•or  if  the  deed  is  not  executed  the  order  may  direct  that  upon  its  execution 
being  proved  by  affidavit  (S.  0.  F.  E.  1905,  r.  18)  the  purchase  or  mortgage 
money  be  raised  and  paid:  see  Dan.  Pr.  912,  913^  As  to  the  fee  payable  on 
■this  order,  see  note  (»),  p.  602. 

(o)  Where  the  land  is  registered  the  form  will  require  to  be  altered  to  accord 
■with  the  Land  Transfer  Act,  1875  (38  &  39  Vic.  c.  87),  whereof  sect.  29  pro- 
vides that  freehold  land,  and  sect.  34  thereof  provides  that  leasehold  land  inay 
be  transferred  by  the  regfistered  proprietor  by  an  instrument  of  transfer 
(rr^  126 — 167  of  the  said  Land  Transfer  Rules),  of  which  forms  are  given  in 
"the  first  schedule  to  such  rules. 

(p)  Where  the  fund  is  in  Ct.  a  certificate  of  execution  is  required  unless  the 
modern  order  referred  to  in  preceding  note  is  made:  Dan.  Pr.  913;  and  see 
&..0.  Funds  Bules,  1905,  r.  18. 


912.] 
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1.  I  have  carried  on  the  business  of  a  land  surveyor  at 


aforesaid  for  years  and  upwards  last  past;  and  have  had, 

during  that  period,  considerable  experience  in  such  business;  and  I 
believe  myself  [well  qualified  to  judge  of  the  value  of  the  estate- 
hereinafter  mentioned,  and  of  like  property  in  the  vicinity  thereof. 

2.  In  pursuance  of  instructions  received  by  me  from  Messrs.  X. 
&Y.,  the  solicitors  in  this  action  for  the  plaintifp  [or  as  may  he\,. 

I,  on  the day  of ,  19 — ,  on  behalf  of  the  said  plaintiff  [or 

as  may  &e],  made  a  careful  survey  of  the  estate  mentioned  and 
described  in  the  paper  writing  marked  J.W.I  (g),  now  produced 
and  shown  to  me,  and  purporting  to  be  (State  what;  as  thus:  the 
particulars  of  the  Blackaore  estate,  belonging  to  G.  H.,  situate  at, 
dc),  and  delineated  on  the  plan  marked  J.  W.  2,  thereunto 
annexed,  and  now  also  produced  and  shown  to  me. 

3.  I  believe  that  the  acreage,  the  gross  rental,  the  annual  out- 
goings, and  other  particulars  of  the  estate  so  surveyed  by  me  are- 
correctly  set  forth  in  the  said  paper  writing  marked  J.  W.  1,  and 
that  the  abuttals,  boundaries,  and  subdivisions  thereof  are  correctly- 
delineated  on  the  said  plan  marked  J.W.2. 

4.  I  have  also,  in  pursuance  of  the  said  instructions,  made  a 
careful  estimate  and  valuation  of  the  estate  so  surveyed  by  me; 
and  in  so  doing  I  have  taken  into  consideration  the  tenure  ani 
situation  of  the  said  estate,  the  nature  and  quality  of  the  land,  and 
.what  would  be  a  fair  price  for  a  purchaser  to  pay  for  the  said  estate- 
as  an  investment,  and  in  expectation  of  being  able  to  obtain  a 
similar  or  better  price  for  the  same  upon  a  resale. 

5.  To  the  best  of  my  judgment  and  belief,  founded  on  the 
survey,  estimate,  and  valuation  aforesaid,  the  said  estate  is  fully 
and  fairly  worth,  as  a  present  investment,  the  sum  of  £ . 

6.  {Add  the  special  circumstances,  if  any,  which  render  the 
proposed  purchase  or  security  desirable.) 

Sworn  (dc. :  see  Form  11). 


1209.  ^     ^ 

Affidavit  of  (^0  The  Examination  of  the  Title. 

ofS^teact  (Title  and  reference  to  the  record.) 

"olieitor'fr)*^      I,  A.  B.,  of  (place  of  business),  gentl^ian,  the  solicitor  for  the' 
[Dan.  Pr.        plaintiff  [or  as  may  be]  in  this  action  [or,  matter],  make  oath  and 
■-'  say  as  follows: 

1 .  I  have  carefully  examined  and  compared  the  abstract,  written 

on sheets  of  paper,  produced  and  shown  to  me  at  the  time  o£ 

swearing  this  affidavit,  and  marked  A.  (q), 

(q)  Exhibit  same.    For  form  of  memorandum  of  exhibit,  see  Form  27;  and 
note  (m)  thereto. 

()-)  Tfiis  form  is- adapted'  from  that  given  in  R.  S.  0.  App.  L,,  No.  23. 
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Or,  each  of  the abstracts  now  respectively  produced  and 

shown  to  me,  and  marked  respectively  A.  B.  1,  A.  B.  2,  <^c. : 

the  said  abstract  marked  A.B.I  being  written  on sheets 

of  paper,  the  said  abstract  marked  A.  B.  2  being  written  on 
sheets  of  paper,  dc,  dc, 

with  the  several  deeds  and  documents  thereby  purported  to  be 
abstracted. 

If  not  with,  all,  qualify  the  affidavit  accordingly ;  as  thus : 
except  the  indenture  dated  the  9th  June,  1860,  abstracted  at 
page  11  of  the  said  abstract  (marked  A.  B.  1)  (giving  the 
reason  therefor). 

2.  The  said  abstract  is  a  true  and  correct  abstract  [^or,  The  said 
abstracts  are  true  and  correct  abstracts]  of  the  said  deeds  and 
documents  [except  the  said  indenture  dated  the  9th  June,  1860],^ 
90  far  as  such  deeds  and  documents  relate  to  the  hereditaments 
referred  to  in  an  order  made  in  this  action  [or,  matter]  dated  the 
of ,  19—. 

Sworn  (dc. :  see  Form  11). 


1210. 

(Title  and  reference  to  the  record.)  The  like,  by 

another 
We,  A.  B.,  of  (place  of  business),  gentleman,  the  solicitor  fon  ?p*°°p 
the  plaintiff  [or  as  may  be]  in  this  action  [or,  matter],  and  CD.,  912.] 
of  the  same  place,  clerk  to  the"said  A.  B.  [or  as  may  be],  severally 
make  oath  and  say: 

First,  I,  the  said  A.  B.,  for  myself  say,  as  follows: 

1.  Show  competency  of  C.  D.  to  exctfrdne  the  abstract ;  as  thus : 

The  said  CD.  has,  for years  last  past,  been  my  managing 

clerk;  and  he  has  had  considerable  experience  in  the  examination 
of  abstracts  of  title,  and  other  conveyancing  business.  In  my 
judgment  and  belief  he  was  and  is  fully  competent  to  examine  the 
abstract  [or,  abstracts]  of  title  mentioned  in  the  subsequent  parts 
of  this  affidavit,  with  the  deeds  and  documents  thereby  abstracted. 

And  I,  the  said  CD.,  for  myself  say,  as  follows: 

.   2.  I  have  carefully  (Continue  as  in  Form  1209  to  the  end). 

Sworn  (dc. :  see  Form  12). 
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(C.)  Reference  to  the  Conveycmcmg  Counsel. 

Conveyanoing  Counsel  of  the  Court.-i-Summanj  of  Material  Provisiona  of 
B.  S.  C.  1883. 

Reference  of  matter  of  title. — Any  matter  relating  to  the  in-       Order. 

vestigation  of  the  title  to  an  estate  with  a  view  to  investment  in : 

purchase  or  on  mortgage  thereof,  or  with  a  view  to  a  sale  thereof, 
or  to  the  settlement  of  a  draft  of  a  conveyance,  mortgage,  settle- 
ment, or  other  instrument,  may  be  referred  to  the  Conveyancing 
Counsel  of  the  Court  LI.  7. 

Objection  to  opinion. — Any  party  may  object  to  the  opinion 
given  by  any  Conveyancing  Counsel,  and  the  point  in  dispute  wiU 
be  disposed  of  by  the  Judge  at  Chambers  or  in  Court  as  he  may 
think  fit  „    8. 

Distribution  of  business. — The  business  must  be  distributed  by 
the  proper  Clerk  to  the  Registrars  in  regular  rotation:  he  must 
keep  the  rota  secret,  land  must  keep  a  record  of  the  references „    9,10. 

Opinion:  how  obtained. — ^A  memorandum  must  be  signed  by 
the  Registrar  if  the  reference  is  made  in  Court,  or  by  the  Master 
if  made  in  Chambers,  and  the  party  prosecuting  the  order  must 
take  such  memorandum  to  the  Registrar's  Clerk,  who  must  add  a 
note  at  the  foot  specifying  the  name  of  the  Conveyancing  Counsel 
in  rotatioh,  with  whom  the  memorandum  must  then  be  left „    11. 

Vounsel  in  rotation  unable  to  act.— In  such  case  the  reference 
must  be  offered  to  the  other  Conveyancing  Counsel  successively, 
according  to  seniority  at  the  Bar  „    12. 

Seferenoe  to  particular  Counsel. — The  Judge  may  direct  or 
transfer  a  reference  to  any  one  in  particular  of  the  Conveyancing 
Counsel _ „    13. 

Costs  of  settling  drufts  by  private  counsel. — Will  not  be  allowed 
in  addition  to  costs  of  settling  by  the  Conveyancing  Counsel,  on 
behalf  of  same  parties,  unless  expressly  directed  LXV.  22. 

Fees  of  Conveyancing  Counsel. — Are  in  the  Taxing  Master's 
discretion,  subject  to  appeal  „    27(36). 


1211. 

Memorandum       Mr.  Justice ,  at  Chambers. 

of  direction  to 

the  convey-  (Sfiort  title  and  reference  to  the  record.) 

ancing 

counsel  to  rpj^g  Judge  has  directed  that  the  opinion  of  the  Conveyancing 

advise  on  ,   .  .        p  t      /  nt  t  ^  ii       ,-,i 

title,  and        Counsel  in  rotation  [or  as  may  be  (,s)J  be  procured  upon  the  title 

settle  draft  of  ^    ^j^    hereditaments  by  the  order  of  the of ,  19—  in 

conveyance  or  **   _  .         .  .        ■  . 

mortgage.        this  action  [or,  matter]  directed  to  be  inquired  into;  and,  in  case 

912^.]     '         such  counsel  shall  be  of  opinion  that  a  good  title  is  shown,  that  the 

draft  of  the  conveyance  [or,  mortgage,  or  as  may.  be  (i)],  by  the 

said  order  directed  to  be  settled,  be  settled  by  such  counsel. 

Dated  this day  of ,  19 — . 

,  Master. 


(e)  If  the  reference  is  made  to  any  one  in  particular  of  the  Conveyancing 
Counsel  under  0.  LI.  13,  say,  "the  opinion  of  Mr.  A.,  the  Conveyancing  Counsel 
in  this  action  (_or,  matter)" — or,  "the  opinion  of  Mr.  A.,  one  of  the  Convey- 
ancing Counsel." 

(«)  See  notes  (o),  p.  585,  and  (m),  p.  584. 
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1212. 

Mr.  D.  is  the  Convevancino'  Counsel  in  rotation.  Note  thereon 

/re        j'  /-r-n.  i.n(TT\  of  name  01  the 

{bignature  of  the  Beg^strar  s  ClerJc.)  ^       conveyancing 

counsel  in 
rotation  («) . 
[Dan.  Pr. 

1213. 

(Short  title  mid  reference  to  the  record.)  Certificate 

We  [or,  I]  certify  the  above  to  be  a  true  copj  of  the  draft  con-  ^^It^^f^"!^ 
veyance  [or,  mortgage — or  as  may  6e],  as  settled  by  Mr.  D.,  the  veyanceor 
Conveyancing  Counsel  in  this  action  [or,  matter],  pursuant  to  the  ""tieTby  the 
judgment  [or,  order]  dated  the ,  19—.  conveyancing 

A         o     T>  1-     •  n  1  n     •        ■«.   r  7     n  COUnSel  («l). 

A.  &  B.,  solicitors  lor  the  plamtift  [or  as  may  bej.       [Dan.  Pr. 

jg 913,  note  (*).] 


1214. 
Formal  parts :  see  Form  8 .  Affidavit  of 

1 .  I  have  carefully  examined  and  compared  the  [parchment]  „£  i™™„*'°"  , 
writing,  now  j)roduced  and  shown  to  me  at  the  time  of  swearing  nient  of  the 
this  affidavit,  and  marked  A.  B.  1  (y),  [Dan.Pr. 

Or,  each  of  the ■  [parchment]  writings  now  respectively  ^^^O 

produced  and  shown  to  me,  and  marked  respectively  A.  B.  1, 

A.  B.  3,  dc, 
with  the  paper  writing  now  produced  and  shown  to  me  at  the  time 
of  swearing  this  affidavit,  and  marked  A.  B.  2: 

Or,  with  the paper  writings  now  respectively  produced 

and  shown  to  me,  dc,  and  m'arked  respectively  A.  B.  2, 

A.  B.  4,  dc. : 
being  the  draft  of  the  conveyance. 

Or,  being  the  drafts  of  the  conveyance,  and  assignment-^or 

as  may  he, 
settled  at  the  Chambers  of  the  Judge  to  whom  this  action  [or, 
matter]  is  assigned,  pursuant  to  the  order  made  in  this  action  [or, 

matter]  dated  the of ,  19 — . 

2.  The  said  [parchment]  \^riting  marked  A.  B.  1  is  a  true  and 
correct  transcript  and  engrossment  of  the  said  paper  writing 
marked  A.  B.  2. 

(«)  Where  the  reference,  is  made  to  any  one  of  the  counsel  by  name,  this  note 
is,  of  course,  not  required. 

(w)  A  oopy  of  the  draft  deed  is  not  usually  required;  the  Master  as  a  rule 
goes  through  and  approves  counsel's  draft. 

(x)  See  0.  LV.  76;  App.  L.,  No.  24.  Where  a  plan  forms  part  of  the  en- 
grossment, the  affidavit  should  show  that  such  plan  is  a  true  oopy  of  the  plan 
approved  at  Chambers. 

(y)  Exhibit  same.  For  fprm  of  memorandum  of  exhibit,  see  Form  27;  and 
note  (j»)  thereto. 
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//  SO :  and  the  said  [parchment]  writing,  marked  A.  B.  3,  is  a 
true  and  correct  tra.nscript  and  engrossment  of  the  said  paper 
"writing  marked  A.  B.  4,  dc,  dc. 


1215. 

^1d'"^rfc^T  (Short  title  and  reference  to  the  record.) 

thede^.  This  is  the  indenture  of  conveyance  [or,  mortgage — or  as  may 

913.]  be]  referred  to  in  my  certificate  in  this  action  [or,  matter],  dated 

the day  oif ,  19 — . 

,  Master. 


(D.)  Searches  for  Incumbrances. 

The  provisions  of  the  Land  Charges  Registration  and  Searches  Act,  1888  (51 
&  52  Vic.  u.  '51),  and  the  Land  Charges  Act,  1900  (63  &  64  Vie.  c.  26), 
have  considerably  altered  the  law  and  practice  as  to  searches. 

By  the  combined  operation  of  the  Acts  of  1888  and  1900,  which  latter  Act  came 
into  operationr  (except  as  regards  sect.  1)  on  the  1st  July,  1901,  the  Land 
Charges  Department  of  the  Land  Registry,  33,  Lincoln's  Inn  JB'ields,  has  become, 
subject  to  the  exceptions  presently  referred  to,  the  single  registry  in  which 
searches  must  be  made  for  all  charges  which  would  not  be  ordinarily  disclosed 
on  l^e  abstract  of  title. 

The  Act  of  1888  provided  for  the  establishment  at  the  Office  of  Land  Registry 
of  three  Registers — (1)  a  register  of  writs  and  orders  afEeefcing  land;  (2)  a 
register  of  deeds  of  arrangement  affecting  land ;  (3)  a  register  of  land  charges. 
Under  the  Act  of  1900  no  judgment  or  recognizance  is  to  operate  as  a  charge 
on  land  unless  a  writ  or  order  for  enforcing  it  is  registered  under  sect.  5  of  the 
Act  of  1888.  The  Act  of  1900  also  practically  closes  the  old  registers  formerly 
kept  under  tlie  Judgments  and  other  Acts  at  the- Central  Office,  except  so  far  as 
they  relate  to  Us  pendens  and  annuities. 

The  Middlesex  Registry  Act,  1708,  does  not  apply  to  any  instrument  made 
after  the  passing  of  the  Act  of  1900,  and  capable  of  registration  under  that  Act 
or  the  Act  of  1888. 

It  results  that  after  the  1st  July,  1901,  the  following  searches  can  be  made: — 

1.  In  the  Filing,  Record  and  Enrolment  Department,  Central  Office,  for  en- 
rolments of  (a)  deeds  enrolled  und'Br  statute;  (b)  documents  enrolled  merely 
for  preserving  evidence ;  (c)  recognizances.  ,        i 

Enrolments  of  annuity  deeds  ceased  on  the  10th  August,  1854  (17  &  18  Vic. 
c.  90),  but  a  memorandum  of  annuities  and  rent-charges  had  subsequently  to 
that  date  to  be  entered  at  the  Office  of  the  Registrar  of  Judgments:  the  Judg- 
ments Act,  1855  (18  &  19  Vic.  c.  15),  the  business  of  which  has  now  been 
transferred  to  the  Office  of  Land  Registry,  by  sect.  1  of  the  Act  of  1900, 

2.  At  the  Land  Charges  Department  in  the  Office  of  Land  Registry. 

(a)  In  the  Register  of  Writs  and  Orders  affecting  land.  By  sect.  6  of  the 
Act  of  1888  every  such  writ  or  order,  and  every  delivery  in  execu- 
tion or  other  proceeding  taken  thereunder  is  void  as  against  a  pur- 
chaser for  value  unless  the  writ  or  order  is  registered  under  sect.  5 
of  the  Act.  The  Act  of  1900  renders  sect.  6  of  the  Act  of  1888 
applicable  to  Crown  debts  and  recognizances, 
b)  In  the  Register  of  Deeds  of  Arrangement  affecting  land.  Sect.  9  of  the 
Act  of  1888  renders  void  as  against  a  purchaser  for  value  any  deed 
of  arrangement  not  so  registered,  and  it  seems  unnecessary  now  to 
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search  for  such  deeds  in  the  register  kept  in  the  Bills  of  Sale  Depart- 
ment of  the  Central  Office, 
(e)  In  the  Register  of  Land  Charges,  for  land  charges  as  defined  by  sect.  4 
of  the  Act  of  1888.  By  sect.  5  of  the  Improvement  of  Land  Act, 
1899  (62  &  63  Vic.  u.  46),  the  Register  of  Land  Charges  kept  at  tlie 
Office  of  Land  Registry  under  the  Improvement  of  Land  Act,  1864, 
is  closed  for  future  registration  or  search  except  under  an  express 
order  of  the  Ct.  The  better  course  is  to  make  searches  for  land 
charges  created  prior  to  the  coming  into  operation  of  the  Act  of 
1888  at  the  Office  of  the  Board  of  Agriculture  and  Fisheries. 

3.  At  the  Office  of  Land  Registry  for  (a)  lis  peudpiis  ;  (b)  annuities.  Acknow- 
ledgments by  married  women  are  registered  in  the  Department  of  Married 
Women's  Acknowledgments  in  the  Central  Office,  where  search  must  be  made, 
If  required. 

"Judgment,"  as  defined  by  the  Act  of  1888,  does  not  include  an  order 
imade  by  a  Ct.  having  jurisdiction  in  bankruptcy  in  the  exercise  of  that 
jurisdiction,  and  searches  must  therefore  be  made  in  bankruptcy. 

Searches  must  also  be  made  for  charges  under  the  Public  Health  Act,  1875, 
and  other  local  or  personal  Acts,  as  such  charges  are  not  registered  under  the 
Act  of  1888:  B.  v.  Vice-Begistrar.  of  Land  Begistry,  24  Q.  B.  D.  178. 

4.  In  the  Department  for  Bills  of  Sale  at  the  Central  Office,  for  bills  of  sale, 
•warrants  of  attorney,  cognovits,  and  Judge's  consent  orders  to  stay:  the  Debtors 
Act,  1869  (32  &  33  Vic.  c.  62),  s.  27;  see  0.  LXI.  25. 

The  recognizances  filed  in  the  Filing,  Record  and  Enrolment  Department, 
■Central  Office,  are  those  given  to  a  Judge  or  Master  or  otherwise  than  to  the 
Crown;  such  as  receivers'  recognizances.  Under  the  Act  of  1900  a  recognizance 
to  the  Crown  does  not  operate  as  a  charge  until  a  writ  or  order  for  enforcing  it 
IS  registered  under  the  Act  of  1888. 

Under  O.  LXI.  13,  the  records  of  all  deeds  and  recognizances  enrolled  are  to 
Ibe  sent  to  the  Public  Record  Office  within  two  years  from  the  time  of  enrolment. 
It  follows  that  search  for  enrolled  deeds  and  enrolled  recognizances  beyond  two     • 
jears  prior  to  the  date  of  search  must  be  made  at  the  Public  Record  Office ;  and 
no  official  return  as  to  such  search  can  be  obtained. 

By  sect.  2  (1)  of  the  Conveyancing  Act,  1882,  any  person  may  require  a  search 
to  be  made  in  the  Central  Office  for  entries  of  judgments,  deeds,  or  other  matters 
•or  documents,  entries  whereof  are  required  or  allowed  to  be  made  in  that  office 
by  any  Act  of  Parliament;  and  a  certificate  is  to  be  given  by  the  proper  officer 
•of  the  result  of  such  search.  The  solicitor,  therefore,  does  not  himself  make  the 
search,  but  merely  delivers  a  requisition  (see  R.  S.  C.  of  December,  1882,  under 
the  Conveyancing  Act),  and  obtains  an  official  certificate.  These  provisions  are 
by  the  Act  of  1888,  s.  17,  extended  to  searches  in  the  Land  Registry  under  that 
Act. 

The  Conveyancing  Act,  1882,  does  not  apply  to  deeds  enrolled  under  any 
statute  or  statutory  rule  (see  sect.  2,  sub-sect.  11);  and  the  Central  Office  is 
not  bound  by  the  Act  to  give  a  certificate  as  to  a  search  for  such  deeds;  but 
-a  return  wiU  be  given  extending  over  the  records  remaining  in  the  office ;  that  is, 
for  not  more  than  two  years. 

The  Central  Office  seems  bound  to  givie  a  return  to  a  search  for  deeds  enrolled 
rfor  safe  custody,  where  the  records  are  still  in  the  office. 

The  Conveyancing  Act,  1882,  s.  2,  does  not  extend  to  the  Duchy  Court  of 
Lancaster;  and  where  land  is  within  the  Duchy,  the  solicitor  must  still  make 
a\1  searches  in  person  or  by  an  agent. 

Search  for  judgments  of  County  Courts  established  under  9  &  10  Vic.  c.  95, 
is  unnecessary.  Such  judgments  are  not  a  charge  on  the  freehold  or  chattel 
interest  of  the  debtor  in  land.    The  only  remedy  under  them  is  by  fl.  fa.  against 
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gioods  and  chattels  (51  &  52  Vic.  c.  4:3,  s.  146).  A  County  Ct.  judgment  cannot, 
be  removed  into  the  Supreme  Ct.  for  the  purpose  of  issuing  execution  {Moreton 
V.  Bolt,  10  Exch.  707),  except  (51  &  52  Vic.  c.  43,  s.  151)  where  there  has- 
been  an  ineffectual  execution  against  goods  and  chattels.  When  so  removed  it 
becomes  a  judgment  of  the  Supreme  Ct.,  and  the  same  rules  as  to  registration 
and  search  apply. 

Under  the  Yorkshire  Registries  Act,  1884,  which  includes  Kingston-upon- 
Hull  (47  &  48  Vic.  c.  54,  ss.  3,  20),  an  official  return  can  be  obtained  to  a 
search.  A  solicitor,  trustee,  &o.  (s.  23)  is  held  harmless  from  any  error  in  the- 
return;  but  it  is  not  conclusive  in  favour  of  a  purchaser. 

A  certificate  by  the  Central  Office  or  Land  Registry  is  conclusive  under  the 
Conveyancing  Act,  1882,  s.  2  (3),  in  favour  of  a  purchaser,  except  with  respect 
to  deeds  enrolled  under  any  statute,  sect.  2  (11) ;  so  that  the  right  of  a  pur- 
chasar  who  has  obtained  a  certificate  in  respect  to  matters  other  than  deeds  en- 
rolled, |)revails  over  the  right  of  a  person  claiming  under  any  judgment  or 
other  act  not  mentioned  in  the  certificate. 

In  respect  of  searches,  of  which  an  official  certificate  can  be  obtained,  the 
production  of  such  certificate  is  sufficient,  with  an  affidavit  as  to  identity  of 
the  person  searched  against.  An  affidavit  is  necessary  as  to  making  other- 
searcjies  only. 

As  to  searches  for  incumbrances,  see  Dart,  V.  &  P.  (7th  ed.),  1191 — 1227; 
V/illiams'  Vendor  and  Purchaser  (2nd  ed.),  597—600;  Wolsteuholme's  Convey- 
ancing and  Settled  Land  Acts  (10th  ed.),  232 — 236;  Elphinstone  and  Clark 
on  Searches ;  Eaton  and  Purcell  on  the  Land  Charges  Acts. 


1216. 

Affidavit  of 
result  of 
searches  (4> 
[Dan.  Pr. 
913.] 


Enrolments  in 
the  Central 
Office  which 
have  been 


(i.)  Non-Ojfieial  Searches. 
(Title  and  reference  to  the  record.) 
I,  A.  B.,  of  (pZaoe  of  business),  gentleman,  the  solicitor  for  the- 
plaintiff  [or  as  may  fee]  in  this  action  \or,  matter]. 

Or,  I,  C.  D.,  df,  dc.,  clerk  to  Mr.  A.  B.,  of  {dc;  as  above)^ 
make  oath  and  say  as  follows: — 

1.  No  statute  or  recognizance:  nor  any  memorial  thereof: 
against  E.  F.  and  Gr.  H.,  or  either  of  them:  and  no  assurance  or 
disposition  of  lands  by  the  said  E .  F .  and  G .  H . ,  or  either  of  them,. 


(a)  The  conveyancing  counsel  should  always  specify  in  his  opinion  on  the 
title  what  searches  are  to  be  made,  and  against  whom.  Form  1216  is  framed  to> 
meet  almost  every  case  where  a  search  may  be  necessary;  but  the  clauses  to  be- 
used  in  the  particular  case  will  of  course  depend  upon  the  searches  actually 
made  under  the  advice  of  the  Conveyancing  Counsel. 

The  following  note  as  to  the  searches  required  to  be  made  has  been  kindly 
communicated  by  Mr.  Arthur  Underbill,  one  of  the  Conveyancing  Counsel  of 
the  Court,and  Mr.  E.  G.  Eardley-Wilmot,  of  Lincoln's  Inn,  Barrister-at-law: — 

It  is  obvious  that  the  searches  which  will  be  required  by  the  Conveyancing 
Counsel  in  any  particular  case  must  vary  with  the  circumstances,  and  will 
depend  on  such  considerations  as,  for  example,  the  position  and  legal  status  of 
the  vendor,  and  the  nature,  locality  and  tenure  of  the  property. 

In  an  ordinary  case,  however,  the  Conveyancing  Counsel  will  merely  require 
an  official  certificate  of  "  full  search "  in  the  Land  Registry,  and  a  search 
(which  has  to  be  made  personally)  in  the  records  of  the  Bankruptcy  Court. 
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The  official  full  search  in  tke  Land  Registry  comprises  lis  pendens,  annuities, 
writs  of  execution  and  orders  affecting  land,  deeds  of  arrangement  and  land 
charges.  The  bankruptcy  search  wUl  not  be  required  where  the  position  of  the 
vendor  or  mortgagor  is  such  as  to  make  such  a  search  obviously  futile. 

The  efxtent  of  the  above  searches  will  ordinarily  be  for  five  years  last,  past 
in  the  ease  of  writs  and  orders  afEeoting  land  and  lis  pendens;  for  twelve  years 
last  past  in  the  case  of  bankruptcies ;  and  from  the  commencement  of  the  respec- 
tive registers  in  the  case  of  annuities,  land  ohargies,  and  deeds  of  arrangement. 

If  the  vendor  be  a  trustee,  the  above  searches  are  not  required,  and  a  search 
for  lis  pendens  and  writs  and  orders  is  generally  considered  sufficient ;  the  same 
applies  where  the  vendor  is  a  mortgagee,  with  the  addition  of  searches  against 
him  for  bankruptcies  and  deeds  of  arrangement,  and  a  search  against  the  mort- 
gagor for  land  charges.  On  a  purchase  from  mortgagor  and  mortgagee,  search 
against  each  will  be  required  as  if  he  were  selling  alone. 

In  particular  oases,  the  following  additional  searches  will  sometimes,  but  not 
always,  be  considered  necessary: — 

(1)  Searches  indicated  by  ^e  position  or  legal  status  of  the  vendor — 

Where  the  vendor  is  tenant  in  tail,  a  search  for  disentailing  deeds 

at  the  Central  Office  since  the  date  of  the  attainment  of  majority.    An 

official  certificate  may  be  obtained,  but  wUl  only  cover  records  at  the 

Central  Office;  further  searches  at  the  Record  Office  may  be  necessary. 

Where  title  is  made  through  a  married  woman  entitled  at  common 

law,  a  search  for  certificates  of  acknowledgment  of  deeds  at  the  Central 

Office  may  be  required  if  there  is  any  reason  to  suspect  an  inconsistent 

disposition  before  1883.  An  official  certificate  of  search  can  be  obtained. 

Where  the  vendor  is  a  company,  a  search  wiU  be  made  at  the  office 

of  the  Registrar  of  Joint  Stock  Companies  for  mor%ages  and  charges, 

and  also  an  inspection  of  the  company's  register  of  mortgages  and 

charges  specifically  affecting  its  property.     If  there  is  any  doubt  as 

to  the  position  of  the  company,  a  search  at  the  Companies  Winding-up 

Department  and  at  any  local  County  Court  having  jurisdiction  to  wind 

up  the  company,  or  a  search  in  the  London  Gazette  for  advertisements 

of  winding-up  petitions  will  also  be  required. 

C2)  Searches  indicated  by  the  nature,  locality,  or  tenure  of  the  property — 

Where  the  property  is  leasehold,  the  same  searches  will  be  required 

as  in  the  case  of  freeholds. 

Where  the  property  is  copyhold,  a  search  in  the  Court  RoUs  from  the 
date  of  the  last  purchase  for  value  wUl  also  be  required. 

Where  the  property  (not  being  copyhold)  is  situate  in  Middlesex  or 
Yorkshire,  a  search  will  be  required  in  the  County  Register  for  any 
registered  assurance  affecting  the  land  which  does  not  appear  on  the 
abstract. 

Where  the  property  is  situate  in  an  area  where  registration  is  com- 
pulsory, there  will  be  an  inspection  of  the  index  map  and  list  of 
pending  applications  at  the  Land  Registry. 

Wheie  the  property  is  situate  in  Lancashire  or  Durham,  the  search 
for  lis  pendens  wUl  be  extended  to  the  index  of  pending  suits  in  the 
respective  Palatine  Courts. 

Where  the  property  is  or  has  recently  been  agricultural  land,  a  search 
wUl  be  required  at  the  Board  of  Agriculture  and  Fisheries  for  charges 
created  prior  to  1889  under  the  Public  Moneys  Drainage  Acts  and  the 
Private  Moneys  Drainage  Acts,  1846  to  1856,  and  (if  the  land  has  been 
in  settlement)  under  the  Improvement  of  Land  Act,  1864.  Such  search 
should  also  include  land  improvement  charges  created  prior  to  1889 
under  the  General  Land  Drainage  and  Improvement  Company's  Act, 
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^H'uMfo^*"  linder  the  Statute  3rd  &  4th  William  the  4th,  chapter  74  (a):  and 

Keoord  Office,  no  Consent  of  the  said  E.  F.  and  G.  H.,  or  either  of  them',  as  the 

protector  of  a  settlement,  tp  the  disposition  of  a  tenant  in  tail, 

under  the  last-mentioned  Act:   appears  from  the  of  , 

19 — ,  to  the  of    ,  19 — ,  both  days  inclusive,  on  the 

records  of  enrolments  sent  to  the  Public  Record  Office  from  the 
Filing,  Record  and  Enrolment  Department  of  the  Central  Office 
of  the  Supreme  Court  of  Judicature: 

If  so :  texcept  the  statutes  [or  as  may  be]  specified  in  the 

part  of  the  schedule  hereto : 

as  I  know  from  having,  on  the  of  ,  19 — ,  earefuUy 

searched  at  the  Public  Record  Office  in  the  records  of  enrolments 
sent  there  from  the  Filing,  Record  and  Enrolment  Department  of 
the  Central  Office  (6). 
lerffffcrr^fcr  ^"  '"^'°  ^^^}  or  other  document,  or  incumbrance,  nor  any 
memorial  thereof  executed  or  created  by  or  against  the  said  E.  F. 
and  Gr.  H.,  or  either  of  them,  affecting:  and  no  judgment,  statute, 
or  recognizance  affecting  any  honours,  manors,  lands,  or  here- 
ditaments, 

til©  Lsmde  Improvement  Company's  Act,  and  the  Land  Loan  and 
Enfranchisement  Company's  Act.  It  may  be  noted,  however,  that 
many  of  such  charges  must  by  effluxion  of  time  have  ceased  to  affect 
the  land,  and  that  such  process  of  extinguishment  must  increase  pro- 
portionately with  every  year. 

Where  the  properly  is  situate  outside  the  metropolis  and  is  not 

purely  agricultural  land,  a  search  at  the  office  of  the  local  authority 

for  charges  under  the  Public  Health  Act,  1875,  and  the  Private  Street 

Works  Act,  1892,  wiU  be  required. 

Other  searches  may  in  particular  circumstances  be  considered  necessary,  but 

the  above  exhaust  the  list  of  what  will  be  required  otherwise  than  under  the 

most  exceptional  circumstances. 

It  remains  to  consider  against  whom  such  searches  wlU  be  directed.  It  is 
usually  sufficient  to  search  only  in  the  names  of  the  persons  entitled  since  the 
last  purchase  for  value,  on  the  footing  that  on  that  occasion  all  necessary 
searches  were  made.  The  official  certificates  of  search  should  generally  appear 
upon  the  abstract. 

Such  persons  will  include  all  in  whom  the  abstract  discloses  an  estate  or 
interest  capable  of  being  affected  by  the  incumbrances  searched  for.  Thus  the 
search  for  lis  pendens  and  writs  and  orders  affecting  the  land  should  be  made 
not  only  against  the  names  of  beneficial  owners,  but  also  against  the  names  of 
trustees  and  mortgagees,  and  (if  the  title  depends  on  any  dealings  under  or 
with  a  general  power  of  appointment,  or  a  remainder  or  executory  interest) 
against  the  names  of  the  person  or  persons  entitled  to  such  power,  remainder 
or  interest. 

In  the  case  of  a  purchase  of  settled  land,  the  search  for  land  charges  should 
be  made  not  only  against  the  tenant  for  life,  but  also  against  his  predecessors 
as  such. 

(a)  See  the  Fines  and  Eecoveries  Act,  1833  (3  &  4  Will.  IV.  o.  74),  ss.  41,  46. 
(J)  No  official  return  as  to  such  search  can  be  obtained. 
(c)  See  the  Middlesex  Registry  Act,  1708  (7  Anne,  o.  20). 
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Or,  the  honours,  manors,  lands,  and  hereditaments  [or  as 
may  he]  in  the  order  in  this  action  [or,  matter]  dated  the 

of ,  19 — ,  mentioned,  or  any  of  theto, 

of  the  said  B.  E.  and  G.  H.,  or  either  of  them,  in  the  county  pf 

Middlesex,  has  been  registered  from'  the  — ■ —  of ,  19 — ,  to 

the of  ,  19 — ,  both  <lays  inclusive,  in  the  books  kept 

for  that  purpose  by  the  Registrar  of  deeds  and  so  forth  for  the 
said  county,  pursuant  to  the  statutes  in  that  behalf : 

If  so :  except  the  documelits  or  acts  abstracted  or.  shown  in 
the  abstract  of  title  now  produced  and  shown  to  me,  and 
marked  A.;  and  except  the  documents  or  acts  [or  as  mrtay  &e] 

specified  in  the part  of  the  schedule  hereto: 

as  I  know  from  haTing,  on  the  of  ,  19 — ,  carefully 

searched  the  said  books  at  the  office  of  the  said  Registrar  (d) . 

3.  Prom  the  of  ,  18—,  to  the  of  ,  19—,  Search  in 

,11  •     1      ■  i,      ,  n  n     ■  1         Court  KoUs. 

both    days    inclusive,  no  deed,  surrender,  admittance,  or  other 

■document:  nor  any  act  by  or  against  the  said  E.  F.  and  G.  H.,  or 
either  of  them:  affecting  any  copyhold  or  customary  lands  or  here- 
ditaments, parcel  of  the  manor  of •,  in  the  county  of , 

Or,  the  copyhold  or  customary  lands  and  hereditaments  in  the 

order  in  this  action  \or,  matter]  dated  the of ,  19 — , 

mentioned,  or  apy  of  them, 
bas  been  registered  or  entered  on  the  Court  Rolls  of  the    sajid 
manor : 

Ij  so :  except  the  documents  or  acts  abstracted  or  shown  in 

the  abstract  of  title  now  produced  and  shown  to  me,  and 

marked  B.; 

If  so :  and  except  the  (documents  or  acts  specified  in  the 

part  of  the  schedule  hereto: 

as  I  know  from  having,  on  the of  ,  19 — ,  carefully 

searched  the  Court  Rolls  of  the  said  manor  produced  to  me  at  ■ 

by  A.  B.,  the  steward  for  the  said  manor  of  C.  D.,  the  lord  of  the 
said  manor. 

4.  Since  the  of ,   19—,  Receiving 

order  and 
Or,  From  the ;of ,  19 — ,  to  the of ,  19 — ,  adjudication 

both  days  inclusive,  Soy  A?' 

no  receiving  order  has  been  made  for  the  protection  of  the  estate  of  1883  (e). 

the  said  E.  F.  and  G.  H.,  or  either  of  them:  nor  has  there  been 

(<f)  An  official  certificate  of  search  can  be  obtained. 

(e)  Ab  to  receiving  orders,  see  the  Bankruptcy  Act,  1883  (46  &  47  Vic. 
c.  52),  as.  6 — 14.  As  to  adjudication,  see  Ibid.,  ss.  20 — 23.  As  to  protection 
of  bond  fide  purchasers  without  notice  of  any  act  of  bankruptcy  by  the  vendor, 
see  Ibid.,  s.  49   (c)   (1). 
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any  adjudication  of  bankruptcy  against  them,  or  either  of  themr. 
under  the  Bankruptcy  Act,  1883: 

If  so :  except  as  appears  in  the  part  of  the  schedule- 
hereto: 
as  I  know  from  haying  carefully,  searched  a  complete  file  of  the- 

London  Gazette,  from  the of ,  19 — ,  to  the of , 

19 — ,  both  days  inclusive,  for  the  notice  of  any  such  order  or- 
adjudication  [or,  if  search  mot  so  miade,  then  as  in  next  paragraph']. 

Composition         6 .  Since  the of ,  19 — , 

or  scheme  of 

arrangement  Or,  From  the of ,  19 — ,  to  the of ,  19 — ,. 

Side^e^Ao^  both  days  inclusive, 

of  1883  (/).  jjQ  order  with  reference  to  a  composition  or  scheme  of  arrangement, 
with  the  creditors  of  .the  said  E.  E.  and  G.  H.,  or  either  of  them,! 
has  been  [or,  was]  jnade  under  the  provisions  of  the  Bankruptcjy 
Act,  1883: 

If  so:  except  as  appears  in  the  part  of  the  schedule- 
hereto: 

as  ,1  know  from  having,  on  the  of ,  19 — ,  carefully 

searched  the  proper  books  and  records  kept  for  that  purpose  at  the- 
office  of  the  Senior  Bankruptcy  Registrar  of  the  High  Court  of 
Justice,  situate  in  Bankruptcy  Buildings,  Carey  Street,  Lincoln's 
Inn,  in  the  county  of  Middlesex  [or,  if  the  search  is  made  in  a 
Court  out  of  London  exercising  jurisdiction  in  bankruptcy,  say : 
from  having  on,  dc,  carefully  searched  the  proper  books  kept  for 
that  purpose  at  the  County  Court  of ,  holden  at ]. 

Writs,  orders,       6.  There   are  no  writs,  orders,  judgments,  revivals,  decrees,. 

^s^pm  ens,  Qj,(jers,  rules,  lites  pendentes,  judgiments  at  the  suit  of  the  Crown, 
statutes,  recognizances,  Crown  bonds,  inquisitions,  or  acceptances  of 

office  for  the  period  of  five  years  ending  the of ,  19 — ,  nor 

any  annuities  or  rentcharges  from  the  26th  of  April,  1855,  to  the 

said of ,  19 — ,  inclusive,  nor  any  deeds  of  arrangements  or 

land  charges  from  the  1st  of  January,  1889,  to  the  said of 

,  19—,  inclusive,  against  the  said  E.  F.  and  G.  H.,  or  either 

of  them;  as  I  know  from  having,  on  the of ,  19 — ,  care- 
fully searched  in  the  proper  books  kept  for  the  entry  or  registry 
thereof  at  the  office  of  the  Land  Registry,  at  33,  Lincoln's  Inn 
Fields,  in  the  county  of  London  {g) . 

puSfor         "^^  On  the of ,  19—,  I  carefully  inspected  the  index 

registration      map  at  the  Land  Registry  aforesaid  with  a  view  of  ascertaining 

(/)  See  the  Bankruptcy  Act,  1883  (46  &  47  Vic.   o.   52),  S9.  18,  19. 
(y)  An  official  certificate  of  search  can  be  obtained. 
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■whether  the  title  to  (describing  the  property),  in  the  order  in  this  ^^gf'^y*"^ 

action  [or,  matter]  dated  the of ,  19 — ,  mentioned,  had  Act  (A). 

-been  registered,  and  I,  at  the  same  time,  inquired  whether  a 
caution  against  first  registration  of  the  said  title  had  been  lodged, 
"when  I  could  find  no  trace  on  the  said  index  map  of  the  registra- 
1;ion  of  the  said  title,  and  I  was  informed  that  no  caution  against 
A'st  registration  of  the  said  title  had  been  lodged. 

8.  From  the  of  ,   18—,  to  the  31st  of  December,  Landim- 

...  provement 

1888,  both  days  inclusive,  no  memorial  of  any  absolute  order  rent- 

of  the  late  Inclosure  Cominissioners,  or  of  the  late  Land  Commis-  •"  *"'^®^ '''' 

fiioners  for  England,  or  of  the  Board  of  Agriculture,  in  pursuance 

-of  "The  Improvement  of  Land  Act,  1864":  or  of  any  order  of 

■the  said  Commissioners'  or  of  the  said  Board  apportioning  a  charge, 

-or  releasing  or  exempting  lands  from  a  charge,  in  pursuance 

thereof:  is  registered  in  the  names  of  the  said  E.  F.  and  G.  H., 

■or  either  of  them,  as  the  landowners  or  landowner: 

If  so:  except  as  appears  in  the  part  of  the  sched'ule 

hereto : 

as  I  know  from  having,  on  the  of  ,   19 — ,  carefully 

searched  in  the  proper  books  kept  for  the  entry  or  registry  of  such 
-orders,  at  the  office  of  the  Board  of  Agriculture  and  Fisheries.. 

9.  No  judgment,  decree,  order,  rule,  Us  pendens,  or  writ  or  Search  in 
,1  J.  ,.  .      ,  1        ,  ■      1      Palatine 

other  process  oi   execution,   nor   any   memorandum  or  minute  courtof 

thereof  respectively,  is  entered  or  registered  from'  the  of  Lancaster  (i). 

,  19 — ,  to  the •  of ,  19 — ,  both  days  incltisive,  against, 

•or  in  the  name  of  the  said  E.  F.  and  Gr.  H.,  or  either  of  them, in 
the  books  kept  for  that  purpose  at  the  office  of  the  Prothonotary  of 
the  Court  of  Common  Pleas  at  Lancaster,  pursuant  to  the  statutes 
in  that  behalf: 

(h)  III  some  cases  it  may  be  advisable  to  inspect  the  index  map  and  list 
-of  pending  applications  kept  at  the  Land  Registry  under  rules  12  and  13  of  the 
liand  Transfer  Rules;  and  see  rules  14,  283,  293;  Wolstenholme,  10th  ed.  236. 

(i)  See  the  Improvement  of  Land  Act,  1864  (27  &  28  Vic.  o.  114),  ss.  56, 
69;  Improvement  of  Land  Act,  1899  (62  &  63  Vic.  c.  46),  s.  5.  Rent-charges 
coming  under  the  description  of  a  laud  charge  in  the  Land  Charges  Act  of 
1888,  and  created  after  that  year,  are  void  against  a  purchaser  for  value  of 
the  land  charged  therewith,  unless  registered  in  the  register  of  land  charges  at 
■the  office  of  Land  Registry.  Land  improvement  charges,  created  by  the  autho- 
rity of  statute  before  1889,  were  not  declared  to  be  void,  as  against  purchasers, 
if  not  registered;  but  some  of  them  were  required  to  be  registered,  and  are 
■discoverable  by  search:  Williams'  Vendor  and  Purchaser,  2nd  ed.  588. 

(T)  In  the  case  of  land  in  Lancashire,  search  should  be  made  for  lis  pendens 
for  five  years  in  the  District  Registry  of  the  High  Court  at  Liverpool  as  well 
-as  in  the  Land  Registry:  Judgments  Act,  1855,  s.  3. 
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Search  iu 
Common 
Pleas  at 
Lancaster. 


If  SO :  except  the  writs  of  execution  [or  as  may  be]  specified 
in  the part  of  the  schedule  hereto : 

as  I  know  from  having,  on  the of ,  carefully  searched 

the  said  books  at  the  office  of  the  said  Prothonotary. 

10.  No  judgment,  decree,  or  order,  obtained  by  or  on  behalf  of 
the  Crown:  or  recognizance  entered  into  on  the  proper  account  of 
the  Crown:  or  inquisition  finding  a  debt  due  to  the  Crown:  or 
obligation  or  specialty  made  to  the  Crown:  or  acceptance  of  office 
from  or  under  the  Crown:  or  writ  of  extent  or  other  writ  or 
process  of  execution  in  pursuance  of,  or  in  relation  to,  any  such 
judgtaent,  decree,  order,  recognizance,  inquisition,  obligation, 
specialty,  or  acceptance  of  office:  nor  any  memorandum'  or  minute 

thereof  respectively:   ^  entered  or  registered  from  the  of 

— ■ — ,  19 — ,  to  the of ,  19 — ,  both  days  inclusive,  against 

the  said  E.  P.  and  G.  H.,  or  either  of  them,  in  the  books  kept 
for  that  purpose  at  the  office  of  the  Prothonotary  of  the  Court 
of  Common  Pleas  at  Lancaster,  pursuant  to  the  statutes  in  that 
behalf : 

If  so:  except  the  judgments  [or  as  may  be]  specified  in  the 
part  of  the  schedule  hereto: 

as  I  know  from  having,  on  the of ,  carefully  searched 

the  said  books  at  the  office  of  the  said  Prothonotary. 

Identity  of  n    E.  F.  and  Gr.  H.,  hereinbefore  named,  are  respectively  the 

persons  .  -        , 

against  whom  same  persons  as  the  persons  oi  those  respective  names  who  are 

s^ohes  mentioned  or  referred  to  in  the  opinion  dated  the of , 

19 — ,  of  Mr.  A.,  the  Conveyancing  Counsel  on  the  title  to  the 

hereditaments  inquired  into  pursuant  to  the  order  in  this  action 

[or,  matter],  dated  the  — ■ —  of ,  19 — . 

Or,  in  the  certificate  of  search  for  (describe  what),  dated  the 

of  ,  19 — ,  issued    by    the    Central    Office  of  the 

Supreme  Court;  or  issued  by  the  Land  Registry; 

Or,  in  the  certificate  of  search  dated,  dc,  issoed  by  the 

Regifitrar  of  Deeds  for,  dc. 

Sworn  (dc. :  see  Form  11). 
The  Schedule  above  referred  to. 


[Set  out  the  particulars  of  sudh  entries,  if  any,  as  irkiy,  he  found,; 
and  di-tiide  the  Schedule  into  parts,  as  above  suggested.] 
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(ii.)  Official  S&arches(m). 


1217. 

Supreme  Court  of  Judicature,  Requisition 

Central  Office.  'Ztrntot 

To  the  Eegistrar  of  Bills  of  Sale,  Sale  Depart- 

Royal  Courts  of  Justice,  London.,  ™^° 

In  the  matter  of  A.  B.  and  C.  D. 
Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  search  for 
instruments  registered  or  r«-registered  las  during  the 

period  from ,  19 — ,  to ,  19 — ,  both  inclusive,  in  the  follow- 
ing name: — 


Surname.         Christian  Name 
I  or  Names. 


Usual  or  last  known     !        Title,  Trade,  or 
Place  of  Abode.  Profession. 


(State  if  an  office  oopy,  of  tjie  certificate  is  desired,  and  tvhether 
it  is  to  be  sent  by  post  or  called  for  and  when.) 

{Signature,  address,  and  description 
of  person  requiring  search  (o)). 

Dated  the day  of ,  19 — 


(>»)  See  Conveyancing  Act,  1882  (45  &  46  Vic.  u.  39),  s.  2;  and  R.  S.  C. 
thereunder,  Deo.  1882;  Land  Charges  Registration  and  Searches  Act,  1888 
(51  &  52  Vie.  c.  51),  and  Rules  thereunder,  January,  1889;  Land  Charges  Act, 
1900  (63  &  64  Vic.  c.  26),  and  Order  under  last-mentioned  Act,  dated  3rd 
August,  1900.  (. 

(«)  See  R.  S.  C.  Deo.  1882,  3;  App.  Form  No.  4.  For  form  of  certificate 
of  search.  Ibid.,  No.  8;  see  also  0.  LXI.  23  (a).  A  fee  of  6».  is  payable 
on  the  request  for  search  in  one  name,  and  certificate,  and  2s.  for  each  addi- 
tional name;  and  for  a  duplicate  or  an  ofBce  copy  of  the  certificate  of  search, 
if  not  more  than  three  folios,  a  fee  of  Is.  is  payable,  and  for  every  additional 
folio  6d.:  Ord.  as  to  Court  Fees,  Dec.  1882;  Ord.  las  to  S.  O.  Fees,  1884, 
Sohed.'  Noa.  114 — 117.  As  to  the  effect  of  the  certificate,  see  45  &  46  Vio. 
c.  39,  s.  2  (3),  (8),  (9),  (10),  (11).  Every  person,  upon  payment  of  the 
prescribed  fee,  is  entitled  to  have  a.  copy  of  the  whole  or  any  part  of  any 
deed  or  document  enrolled  in  the  Filing,  Record,  and  Enrolment  Department 
of  the  Central  Office:  R.  S.  0.  Dec.  1882,  5. 

(o)  See  Conveyancing  Act,  1882  (45  &  46  Vio.  c.  39),  s.  2  (4);  R.  S.  C. 
Deo.  1882,  1. 
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1218. 

Requisition 
for  search  in 
the  registry  of 
certificates  of 
acknowledg- 
ments of  deeds 
by  married 
women  (p). 


Supreme  Court  of  Judicature, 

Central  OiSce. 
To  the  Registrar  of  Certificates  of  Acknowledg- 
ments of  Deeds  by  Married  Women, 
Royal  Courts  of  Justice,  London. 

In  the  matter  of  A.  B.  and  CD. 
Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  search  for 
Certificates  of  Acknowledgments  of  Deeds  by  Married  Women 
during  the  period  from  ,  18 — ,  to  ,  19 — ,  both  in- 
clusive, according  to  the  particulars  mentioned  in  the  schedule 
hereto. 

THE  SCHEDULE. 


Surname. 


Christian  name 

or  names  of  wife 

and  husband. 


Date  of  the 

certificate,  if  the 

search  relates 

to  a  particular 

certificate. 


Date  of  deed, 

if  the  search 

relates  to  a 

particular  deed. 


County,  parish,  or 
place  in  which  the 
property  is  situate, 
or  other  description 
of  the  property.  " 


(Concliide  as  in  Form  1217.) 


1219. 

Requisition 
for  search  in 
the  office 
of  Land 

,  Registry  (}). 


Land  Charges,  dc.  Department,  Land  Registry. 

Land  Charges  Registration  and  Searches  Act,   1888;    Land 

Charges  Act,  1900. 
OiEce  of  Land  Registry. 

Please  search  the  registers  of  writs  and  orders  and  Us  pendens 
for  the  period  of  five  years  ending  the of ,  19 — ,  inclusive; 


(?>)  See  R.  S.  O.  Dec.  1882,  3;  App.  Form  No.  5.  For  form  of  certificate 
of  search,  see  Ibid.,  No.  9.  See  also  0.  LXI.  23  (S).  For  fees  payable,  and 
as  to  the  effect  of  the  certificate,  see  note  (»),  preceding  page.  Since  1908  the 
certificates  of  acknowledgment  are  filed  in  Room  176,  Royal  Courts  of  Justice, 
and  prior  to  1908  are  kept  at  the  Public  Record  Office. 

(§•)  See  Land  Charges  Registration,  and  Searches  Act,  1888  (51  &  52  Vic. 
0.  51),  and  Rules  thereunder;  Land  Charges  Act,  1900  (63  &  64  Vic.  c.  26). 
The  form  in  the  text  is  the  one  in  official  use.  The  fees  payable  in  the  Land 
Registry  are  as  follows:  For  an  official  certificate  of  result  of  search,  including 
one  office  copy  (in  one  name),  10s.;  for  every  additional  name,  3s.;  for  a 
continuation  search,  to  be  made  within  one  month  of  date  of  certificate,  in- 
cluding one  office  copy,  for  each  name,  2s. ;  additional  office  copies  at  per 
two  folios,  6d.:   Rule  as  to  Fees,  Aug.  1900. 
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annuities  and  rent-charges  from  the  26th  April,  1855,  to  the 

of ,  19 — ,  inclusive;  deeds  of  arrangement  from  the  1st  of 

January,  1889,  to  the of ,  19 — ,  inclusive;  land  charges 

from  the  Ist  of  January,  1889,  to  the of ,  19 — ,  inclusive. 


Surname  or 
Karnes. 


Christian  Name 
or  Names. 


Address 
or  Addresses. 


Titles,  Trades, 
or  Professions  (r). 


(Conclvde  as  in  Form  1217,  mid  state  if  or  loJien  office  copy 
certificate  is  tp  he  called  fipr  w  sent;  in  the  latter  case  am  addressed 
emehpe  should  he  left.) 


Supreme  Court  of  Judicature, 

Central  Office. 
To  the  Registrar  of  Bills  of  Sale, 
Royal  Courts  of  Justice,  London. 

In  the  matter  of  A.  B.  and  C.  D. 
Pursuant  to  section  2  of  the  Conveyancing  Act,  1882,  continue 
the  search  for  deeds,  £c.,  made  pursuant  to  the  requisition,  dated 

the day  of ,  19 — ,  in  the  name  [or,  names]  of ,  from 

the day  of ,  19—,  to  the day  of ,  19—,  both 

inclusive. 

(Signature,  address,  and  description 
of  person  requiring  the  search.) 
-,  19-. 


Dated  the 


day  of 


1220. 

Requisition 
for  continua- 
tion of  search 
in  Royal 
Courts  of 
Justice  (s). 


Land  Charges,  dc.  Department,  Land  Registry. 

Land   Charges   Registration  and  Searches  Act,   1888;    Land 

Charges  Act,  1900. 
Office  of  Land  Registrjy. 
Please  continue  the  search[6s]  made  pursuant  to  the  requisition 

(r)  If  the  person  against  whom  the  search  is  made  haa  more  than  one 
address,  title,  trade,  or  profession,  these  may  be  filled  in  accordingly. 

(s)  See  E.  S.  O.  Dec.  1882,  4;  App.  Form  No.  11.  For  form  of  certificate 
of  result  of  search  by  indorsement,  see  E.  S.  O.  Dec.  1882,  App.  Form  No.  12. 
A  fee  of  Is.  is  payable  for  a  continuation  search:  see  Ord.  as  to  Court  Fees, 
Dec.  1882;  Ord.  as  to  S.  O.  Fees,  1884,  Sohed.  No.  118. 

(t)  See  Land  Charges  Rules,  1889,  Sohed.  No.  8.  The  fee  payable  for  a 
oontinuation  search  is  2s.  for  each  name:  Rule  as  to  Fees,  Aug.  1900.    For  an 


1221. 

Requisition 
for  continua- 
tion of  search 
in  office 
of  Land 
Registry  {t). 
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dated  the  — —  of  — — ,  19—,  in  the  name[s]  of ,  down  to  the- 

of ,  19 — ,  inclusive. 

(Signature  and  address  of  applicant 
or  solicitor.) 
Dated  this of ,  19—. 


(E.)  Certificate  of  Title. 
1222.  Formal  parts:  see  Form  1438. 

Master's  a  i    •  i  i 

certificate  of         A  good  title  can  be  made  to  the  hereditaments  in  the  order  dated. 

ind"uii7  as  to    ^^^ °-^ '  ^^ — >  ™  ^^^^  action  [or,  matter]  mentioned. 

title,  and  of         A  proper  conveyance  [or,  mortgage — or  as  may  be]  (v)  of  the  said 
(andexeou-'     hereditaments  has  been  settled:  consisting  of  an  indenture  (in- 
d°'d  n  ^^^      tended  to  be)  made  between  (Describe  the  parties,  as  in  the  deed) ; 
[Dan.Pr.         and  which  indenture  is  identified  by  my  signature  in  the  margin 
•-'  of  the  engrossment  thereof. 

The  said  B.  A.  and  D.  C.  are  the  parties  by  whom  the  paid 
indenture  is  to  be  executed  before  a  sale  is  made  of  the  Consols- 
by  the  said  order  directed  to  be  sold  [or  other  contingency  men- 
tioned in  the  order]. 

Or,  if  the  deed  is  executed  by  those  parties  before  the  certifi- 
cate is  made  (x),  say :  The  said  B.  A.  and  D.  C:  who  were 
the  only  parties  to  execute  the  said  indenture  before  a  sale 
(dc:  as  abode):   have  respectively  duly  executed  the  said- 
indenture. 
The  said  B.  A.  and  D.  C.  are  the  parties  entitled  to  receive  the- 
sum  of  £6,000  in  the  said  order  mentioned:  to  be  raised  in  manner 
therehy  directed.    The  said  £6,000  is  to  be  paid  to  the  said  B.  A. 
and  D.  C.  jointly. 

office  copy  certificate  of  official  search  three  days'  notice  is  required.  The 
certificate  'of  the  original  search  must  be  forwarded  with  the  application.  It 
must  be  stated  whether  the  certificate  ia  to  be  sent  by  post  or  to  be  called  for. 
In  the  former  case  an  addressed  envelope  should  be  left. 

(«)  Where  enrolment  is  required,  the  certificate  of  execution  should  not  be 
issued  till  the  conveyance  has  been  left  to  be  enrolled,  and  the  receipt  therefor 
is  produced.  A  fee  is  payable  of  2s.  for  every  £100,  or  fraction  of  £100,-. 
of  the  purchase-money,  on  approval  of  the  purchase  of  any  land  or  heredita- 
ments, or  of  the  title  to  any  laud  or  hereditaments,  to  be  purchased  pursuant, 
to  an  order  in  any  cause  or  matter  with  money  under  the  control  of  the  Ot. 
therein-  Ord.  as  to  S.  G.  Fees,  1884,  Sched.  No.  70.  The  stamps  for  the 
fee  may  be  impressed  or  adhesive:  Ord.  as  to  Stamps,  July,  1884. 

(i;)  See  notes  (o),  p.  585,  ajid  (m),  p.  584. 

(k)  See  Dan.  Pr.  914,  note  (A).     If  the  funds  to  be  raised  are  in  Oourt- 
the  certificate  of  execution  of  the  deed  is  to  be  in  Form  No.  1226. 
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Or,  in  the  following  proportions,  namely,  £4,000  part  thereof 
to  the  said  B.  A.,  and  £2,000  residue  thereof  to  the  said 
D.  C. 

The  evidence  produced,  dc. 


913.] 


1223. 

Formal  parts:  see  Form  8.  Affidavit 

proving 

1.  I  saw  B.  A.  and  D.  C,  two  of  the  parties  to  the  indenture  of  execution  of 

oonveyajice  [or,  mortgage — or  as  0ay  &e],  dated  the of ,  inaividuais. 

19 — ,  now  produced  and  shown  to  me,  and  marked  A.  («/).  [Dan.  Pr. 

If   so:    being    the   indenture    mentioned   in    the    Master's 

certificate  in  this  action  {or,  matter]  dated  the of ,^ 

19- 

duly  eign,  seal,  and  as  tlieir  respective  acts  and  deeds  deliver  the 

said  indenture. 

2.  The  signatures  " ,"  and  " ,"  set  and  subscribed  to 

the  said  indenture,  as  two  of  the  parties  executing  the  same,  are  of 
the  respective  proper  handwritings  of  the  said  B.  A.  and  D.  C. 

3.  The  signature  " "  set  and  subscribed  to  the  attestation 

indorsed  on  [at  the  foot  o/]  the  said  indenture,  of  the  execution 
thereof  by  the  said  B .  A .  and  D .  C .,  is  of  my  proper  handwriting. 


1224. 

Formal  parts :  see  Form  8,  Afadavit 

I,  A.  B.,  of,  dc,  the  general  manager  and  secretary  [or  as  matf,  executfonof 
be]  of  the  plaintiffs  [or  as  may  fee],  the Co.,  Limited,  make  deed  by  a 

,,  T  J.  n  company. 

oath  and  say  as  lollows: — 

1.  The  articles  of  association  of  the  said Co.,  Limited,  so 

far  as  they  relate  to  the  execution  of  deeds  by  the  said  company, 
are  as  follows: — 

(Set  out  such  articles  Verbatim.) 

2.  Save  as  hereinbefore  is  mentioned,  the  articles  of  association 
of  the  said  company  contain  no  provision  as  to  the  due  execution 
of  deeds  by  the  said  company. 

3.  (2)  The  indenture  of  [conveyance]  now  produced  and  shown 
to  me,  and  marked  A.  {y),  intended  to  be  made  between  the  said 
company,  of  the  one  part,  and  the  [defendant],  of  the  other  part, 
was  sealed  with  the  common  seal  of  the  said  company  by  authority 
.of  the  board  of  directors  of  the  said  company  in  the  presence  of 

{y")  Exhibit  same.     For  form  of  memorandum  of  exhibit,  see  Form  27. 

(z)  This  paragraph  ia  framed  on  the  assumption  that  the  articles  provide 
for  deeds  being  sealed  in  the  presence  of  two  directors  and  the  secretary.  If 
the  articles  provide  for  any  other  mode  of  execution  the  paragraph  must  be 
altered  accordingly. 
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CD.  and  E.  F.,  and  of  myself,  and  the  names  or  signatures 
"CD."  and  "  E.  F."  set  and  subscribed  to  the  said  indenture  are 
of  the  respective  handwritings  of  the  said  CD.  and  E.  F.,  who 
are  [two]  of  the  directors  of  the  said  company,  and  the  name  or 
signature  "A.  B."  is  in  my  handwriting. 


1225. 

Certificate  of 
execution  of 
the  deed. 
[Dan.  Pr. 
913.] 


Fomtal  parts :  see  Fornl  1438 . 

B.  A.  and  D.  C,  in  my  certificate  {or,  in  the  order]  in  this 

action  [or,  tn&tterl]  dfited  the  — '■ —  of  ^  19 — ,  respectively 

named,  have  respectively  duly  executed  the  indenture  of  convey- 
ance [^or,  mortgage — or  as  may  6e]  in  such  certificate  mentioned  to 
have  been  settled,  and  to  be  an  indenture  to  be  executed  by  theimi 
respectively. 

The  evidence  produced,  dc. 


1226. 

Another  form  In  the  High  Court  of  Justice, 
of  certificate,  ^,  t-..   .  . 

where  fund  in  Chancery  Division. 

Court  is  to  be  Title  of  cause  or  matter, 

dealt  with  (a) . 


19- 


B.  No.  — . 


Ledger  credit . 

Funds  in  Court  £ Consols. 

An  order  of  the  Court  dated  the 


of 


19 — ,  having 


directed  that  the  undermentioned  dealings  with  the  funds  specified 
shall  be  contingent  upon  the  execution  of  [^State  the  directions  in 
the  order;  as  thus:  the  conveyance  in  the  order  mentioned  by 
A.  B.  and  C  D.j,  I  hereby  certify  (pursuant  to  Rule  18  of  the 
Supreme  Court  Funds  Rules)  that  the  said  document  has  been 
executed  as  directed  in  the  said  order. 


Whether  payment,  transfer,  or  other 

operation ;  and  description  of 

securities  (if  any). 

Name  of  payee, 

transferee,  or 

title  of 

separate  account. 

Amounts  to  be  dealt  with. 

Money. 

Securities. 

Upon  due  execution  of  the  conveyance 
{or  as  may  be)  in  the  order  mentioned 
by  A.  B.  and  C.  D.  being  certified 

Sell  sufficient  Consols  to  raise 

G.  H.  of 

Totals.... £ 

£     >.    d. 
500    0    0 

£     <,.    d. 

£500. 

500     0     0 

Amounts  in  words.  Money — Five  Hundred  Pounds. 

{Total  only  of  each  column.)  Securities . 

Dated  this day  of ,  19 — . 

,  Master. 

(a)  See  S.  0.  Funds  Rules,  1905,  r.  18,  and  Form  6  appended  thereto. 
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(11.)  Accounts. 

[Dan.  Pr.,  pp.  914—930.] 

Accounts. — Summary  of  Material  Provisions  of  It.  S.  0.  1883. 

Special  directions  as  to  taking  accounts. — ^May  be  given  either       Obdee. 

by  the  judgment  or  order    directing    the  account,  or    by  any 

subsequent  order,  and  books  of  account  in  which  the  accounts 
have  been  kept  may  be  directed  to  be  taken  as  primS  facie  evi- 
dence oi  the  truth  of  the  matters  therein  contained  XXXIII.  3. 

Account  to  be  verified. — Where  an  account  is  direotedj  the 
accounting  party  must  make  out  the  sajne  and  verify  it  by 
affidavit.  The  items  on  each  side  must  be  numbered  consecutively, 
and  the  account  must  be  referred  to  by  the  affidavit  as  an  exhibit, 
and  be  left  in  Chambers  „         4. 

Mode  of  vouching. — ^Upon  taking  any  account  ihe  Court  or  a 
Judge  may  direct  the  vouchers  to  be  produced  at  the  office  of 
the  solicitor  of  the  accounting  party,  or  at  any  other  convenient 
place,  and  tiiat  only  contested  or  surcharged  items  shall  be  brought 
before  the  Judge  in  Chambers „         4a. 

Surcharge. — ^Any  paxty  seeking  to  charge  any  accounting  party, 
beyond  what  he  has  by  his  account  admitted  must  give  notice 
thereof,  stating  the  amount  sought  to  be  charged,  and  the 
particulars,  shortly  and  succinctly  „         5. 

Outstanding  estate. — Every  judgment  or  order  for  a  general 
account  of  the  personal  estate  of  a  testator  or  intestate  must  con- 
tain an  inquiry  what  parts  of  such  estate  are  outstanding  pr 
undisposed  of  „         6. 

Numbering  accounts  and  inquiries, — ^Accounts  and  inquiries 
must  be   numbered      „         7. 

Just  allowances. — In  taking  an  account  all  just  allowances  may 
be  made  without  any  direction  for  that  purpose „         8. 

Delay  in  prosecution  of  accounts. — Each  Master  at  the  begin- 
ning of  each  sittings  is  to  report  to  the  Judge  all  the  cases  in 
which  he  considers  there  has  been  any  undue  delay  „         8a. 

In  ease  of  vmdue  delay,  the  party  having  conduct  may  !be 
called  upon  to  explain  such  delay,  and  all  necessary  directions  for 
expediting  the  proceedings  may  be  given  „         9. 

Alterations  in  accounts. — ^Must  be  initialled  by  the  commis- 
sioner before  whom  the  affidavit  verifying  the  same  is  sworn. 
Alterations  must  not  be  made  by  erasure XXXVIII.  22. 

Accounts  and  other  documents  referred  to  by  affidavit  not  to 
be  annexed,  but  to  be  referred  to  as  exhibits „  23. 

Certificate  of  Master. — Where  an  account  is  directed,  the  certi- 
ficate must  state  the  result  of  the  accounts  in  the  body  thereof, 
and  not  by  way  of  schedule;  and  the  accounts  must  be  filed LV.  68. 


1227. 

Mr.  Justice ,  ,  m  Direction  for 

'  [  ,  ly — .  a  short  or 

at  Chambers.  j  four-day 

Appeared:  (State  who  appeared  on  the  application  for  the  direct-  "^'igave  '^^'^^'' 

tion  ;  as  thus  :  accounts  and 

■\r       A  T   -J-      j>      lA.       1    •   t-'d  statements, 

Mr.  A.,  solicitor  ior  the  plamtift.  T^liere  a 

Mr.  B.,  solicitor  for  the  defendant  CD.  summons  to 

1     .         n       -r-i     /-(  T  1  proceed  has 

Mr.  E.,  solicitor  for  F.  G-.,  party  attending  the  pro-  been  heard  (A). 

ceedings.)  t^5^^-^'^- 
Eead:   Judgment  [or,  Order  {directing  the  accounts  and  in- 
quiries)] dated ,  19 — . 

(6)  This   direction   is   practically   obsolete,   as   a   four-day  order   made   in 
Chambers   is   now   almost   invariably   drawn  up   there.     For   form   of  order, 
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Mr.  Justice orders,  that  the  defendant  C.  D.  [or  as  may  be] 


do  on  or  before  the 


of 


19 — ,  or  subsequently  within 


•four  days  after  service,  leave  in  the  Chambers  of  Mr.  Justice 

and  Mr.  Justice the  following  accounts  and  statements,  duly 

verified  by  affidavit;  namely:  (Set  out  the  accounts  and  inquiries 
in  the  vMrAs  of  the  judgment  or  order,  and  with  the  like  numbers 
attached:  substituting  "a  statement"  for  "an  inquiry"). 

,  Master. 

To  the  Registrar,  Mr.  L. 


1228. 

Summons  for  Formal  parts :  see  Form  39. 

four-dayorder  Oil  the  part  of  the  plaintiff  [or  as  may.  be],  that  the  defendant 

-to leave  C.  D.  for  fls  may  be]  may  be  ordered,  within  four  days  after 

aocountsand  .'-,            ■       t       r^i        ■,             ,.  -Kr       -r       ■                        -,   -k  r 

statements.       service,  to  leave  m  the  Uhambers  oi  Mr.  Justice and  Mr. 

I^g^'-^"^'         Justice the  following  accounts  {Continue  as  in  Form  1227, 


1229. 

Summons  for 
further  time 
to  leave 
accounts  (c). 
[Ban.  Pr. 
916.] 


to  the  end). 


Formal  parts :  see  Form  39 . 
on  the  part  of  the  plaintiff  [or  as  may  be],  that  he  may  have  until 


the 


of 


19 — ,  to  leave  in  the  Chambers  of  Mr.  Justice 


and  Mr.  Justice 


the  accounts  and  statements,  verified 


by  affidavit,  directed  to  be  left  by  him  in  the  said  Chambers  pur- 
suant to  the  judgment  [or,  order],  dated  the of ,  19 — ■. 


see  Seton,  318,  No.  5.  As  to  the  species  of  accounts  taken  at  Chambers,  see 
Dan.  Pr.  914;  and  see  as  to  accounts  in  the  following  cases: — Guardians  of 
infants'  estates,  Dan.  Pr.  981,  982,  988;  mortgagees,  Dan.  Pr.  1210—1240; 
partners,  Dan.  Pr.  1296 — 1310;  receivers,  managers,  and  consignees,  Dan.  Pr. 
1492 — 1498;  and  executors  and  trustees,  Dan.  Pr.  916 — 918.  As  to  the  cross- 
■cxamination  of  accounting  parties  upon  their  acoouutsi  see  Dan.  Pr.  919;  tlie 
*ro33-examining  party  must  give  notice  of  the  items  to  which  the  crossnexamina- 
tiou  -will  be  directed:  Bates  v.  Mej/,  1  C.  D.  473.  As  to  the  employment  of 
jvccountants,  see  Dan.  Pr.  920.  As  to  referring  the  account  to  be  taken  before 
a  referee,  see  Arbitration  Act,  1889,  s.  14.  As  to  taking  accounts  in  a  District 
Registry,  where  so  ordered  by  the  Ot.  or  a  Judlge,  see  J.  A.  1873,  s.  66. 
On  taking  an  account,  a  fee  is  payable  of  1«.  for  every  £100  or  fraction  of 
JilOO  of  the  amount  found  to  have  been  received,  up  to  £200,000,  without 
deducting  any  payment:  Ord.  as  to  S.  O.  Fees,  1884,  Sched.  No.  72.  These 
fees  are  payable  by  stamps  impressed  on  or  adhesive  to  the  certificate  of  the 
result  of  the  accounts:  Ord.  as  to  Stamps,  July,  1884.  In  the  case  of  periodical 
accounts,  the  percentage  will,  upon  payment,  be  allowed  in  the  accounts: 
Ord.  as  to  S.  O.  Fees,  1884,  Sched. 

(c)  The  application  should  be  supported  by  an  affidavit,  showing  due  dili- 
gence, and  that  further  time  is  necessary.     No  summons  should  be  issued  unless 
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1230. 

The  same  as  Form  985,  describing  the  contempt  correctly ;  as  Notice  of 

thus:  "in  not  leaving  in  the  Chambers  of  Mr.  Justice Emmons  for 

and  Mr.  Justice ,  situate  in  the  Eoyal  Courts  of  Justice,  leave  to  issue 

CI  1T1  lom-  lii  ill'  an  attachment 

otraad,  liondon,;  the  loilowmg  accounts  and  statement  duly  for  not  leaving 

verified  by  affidavit;  that  is  to  say:  1.  An  account  of,  c^e.;  ^^"r^Pr!'^' 

2   A  statement  of,  dc."  sis.]" 


1231. 
Formal  parts :  see  Form  8 .  Affidavit  in 

support  of 

1.  On  the  of  — — ,  19 — ,  I  served  the  defendant  CD.  attachment 

[or  as  unay  6e],  with  the  order  m'ade  in  this  action  \or,,  matteri]  accounts.     ° 

by  his  lordship  Mr.  Justice ,  dated  the of ,  19—,  ^^g^^"^''- 

whereby  it  was  ordered  that  (Becite  the  directory  parts  of  the 

order — or,  the  duplicate  of  the  said  original  order  is  now  produced 
and  shown  to  me  and  marked  A.):  by  delivering  a  true  copy  of 
the  said  order  to,  and  leaving  the  same  with,  the  defendant  CD. 

[or  as  may  he],  at  {State  where),  in  the  (county)  of ;   and  I 

at  the  same  time  showed -to  him'  the  duplicate  of  the  said  original 
order,  duly  passed  and  entered. 

2.  The  copy  served  as  aforesaid  of  the  said  order  had  indorsed 
thereon,  at  the  time  of  the  aforesaid  service  thereof,  a  memo- 
randum in  the  words  following;  that  is  to  say:  {Set  out  a  copy  of 
the  memorandimi)) . 

3 .  Prove  that  the  order  has  not  been  oteyed ;  as  thus :  On  the 

of ,  19 — ,  I  made  inquiries  of  the  clerks  attached  to  the 

Chambers  of  Mr.  Justice and  Mr.  Justice ,  and  I  verily 

an  order  has  been  made  and  served  limiting  a  time  to  leave  the  account:  see 
Dan.  Pr.  916,  note  (Jc).  If  the  accounting  party  requires  Bn  extension  lof 
the  time  fixed  by  the  Master  within  which  the  accounts  and  inquiries  are  to 
be  answered,  and  no  four-day  order  has  been  made,  the  usual  practice  is  for 
the  summons  to  proceed  to  be  restored  to  the  Master's  list  when  the  time  can 
be  extended. 

(d)  In  practice  the  application  is  now  generally  made  by  motion  (^Davis 
V.  GaVmoye,  39  C.  D.  322;  see,  however,  the  remarks  of  North,  J.,  S.  0.,  40 
C.  D.  355),  which  must  state  in  general  terms  the  grounds  of  the  application. 
Where  any  such  motion  is  founded  on  evidence  by  affidavit  a  copy  of  any 
affidavit  intended  to  be  used  must  be  served  with  the  notice  of  motion: 
O.  LH.  I-.  4.  This  applies  even  to  an  affidavit  lof  service:  Sail  v.  Trigg, 
(1897)  2  Oh.  219.  Copies  of  material  exhibits  must  be  served  with  the  affi- 
davits: Cartes  v.  Roberts,  (1903)  2  Ch.  312.  See  further,  notes  on  pp.  437— 
440  as  to  practice  on  applications  for  attachment. 
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believe  the  fact  to  be,  that  the  said  accounts   and    statements 

directed  by  the  sa^d  order  of  the 7  of ,  19 — ,  to  be  left  in 

the  said  Chambers  bj  the  said  defendant  CD.  [or  as  '■may  he} 
have  not,  nor  has  any  of  them,  been  left  in  the  said  Chambers. 


1232. 

Affidavit  of 
service  of 
notice  of 
motion  {dd) . 


1.  {Same  as  Form  33.) 

2.  At  the  time  I  seaVed  the  said  defendant  C.  D.  [or  as  'may  he\ 
with  the  said  notice  of  motion  for  attachment,  I  also  delivered  to- 
and  left  with  him  true  copies  of  the  several  affidavits  filed  in  this 
action  in  support  of  the  said  motion,  and  of  the  exhibits  thereto,; 
the  particulars  of  which  are  as  follows: — 


Names  of  deponents  to 
affidavits. 

Dates  of  filing. 

Particulars  of  exhibits. 

1 .    John  Brown  

14th  Ootoher,  19—. 
16th  October,  19—. 
16th  October,  19—. 

[State    exhibit  marTcs   and 
description  of  the   doeu-^ 
ment  exhibited.'] 

2.    Henry  Allen 

3.    Richard  Smith 

1233. 

Pmecipe  for 
writ  of 
attachment. 


1234. 

Writ  of 
attachment. 


{Same  as  Form  988.) 


{Same  as  Fqrm  989.) 


{Seme,  as  Farm  991  or  992.) 


1235. 

Indorsement 
of  name  and 
address  of 

party  issuing  

writ.  I 

1236. 

Notice  of  Formal  farts:  see  Form'  32. 

discharge  OH  the  part  of  the  defendant  C.  D.  [or  as  may  &e],  that  he  may  be- 

from  custody,  discharged  from   Brixton   Prison  [or  as  may  be},  touching  his 

((Z(f)  0.  LII.  r.  4.  This  applies  even  to  an  afiSdavit  of  service:  Hall  v. 
Trigg,  (1897)  2  Ch.  219.  Copies  of  material  exhibits  must  be  served  with, 
the  affidavits:   Carter  v.  Roberta,  (1903)  2  Ch.  312. 
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contempt  for  not  leaving  certain  accounts  and  statements  at  the  on  leaving 
„,         ,             o  ftr       T       ■                             -.          -r  aooounts. 

Chambers  of  Mr.  Justice and  Mr.  Justice  ,  pursuant  [Dan.Pr. 

to  the  order  dated ,  19—,  suchaccpunts  and  statements  having  ^^^■'^ 

now  been  left. 


1237. 

Formal  parts ;  see  Form  8 .  Affidavit  in 

1 .  The  several  accounts  3.nd  statements  "which,  by  order  made  in  [D^n°Vr.  • 

this  action  lor,  matter]  dated  the  day  of  ,  19—,  the  916-] 

defendant  C .  D .  [or  as  'may  &e]  was  ordered  to  leave,  duly  verified 

by  afiidavit,  at  the  Chambers  of  Mr.  Justice and  Mr.  Justice 

,  were  left  at  the  said  Chambers  on  the day  of ,  19 — ; 

and  an  affidavit  of  the  said  defendant  0.  D .  {or  as  may  6e],  duly 
verifying  the  said  accounts  and  statements,  was  filed  in  the  Central 

Office  on  the day  of ,  19 — ,  pursuant  to  the  said  order:  as  I 

know  {Show  means  of  knowledge ;  as  thus :  from  having  left  the 
said  accounts  and  instalments,  and  filed  the  said  affidavit,  in  man- 
ner aforesaid). 

2.  The  defendant  C.  D.  [or  as  "may,  be]  is  now  in  the  custody  of 
the  Governor  of  Brixton  Prison  [or  as  may  be],  under  an  attach- 
ment for  contempt  in  not  leaving  the  said  accounts  and  stateiments, 
pursuant  to  the  said  order:  as  I  kno'w  from  (Show  means  of 
knowledge) . 


1238. 

(Title  and  reference  to  the  record.)  Affidavit  by- 

joint  exe- 
We,  A.  B.,  of  {place  of  abode  and  description),  CD.,  of,  dc,  cutors  and 

trustees 
(c)  For  this  Form,  see  O.  LV.  75;  App.  L.,  No.  11.     This  form  of  affidavit,  ^^^1^^^°^ 
as  far  as  applicable,  must  be  strictly  adhered  to;  and  great  responsibility  vrill  accounts  and 
attach  to  solicitors  if  they  do  not  frame  their  accounts  and  affidavits  properly:    answering 
as  defects  may  occasion  the  committal  of  their  clients,  where  an  order  has  been  tl^e  usual 
made  to  leave  the  accounts:  see  Bloxam,  48.     For  further  remarks  as  to  the  J°cii™ie8i^8 
preparation  of  the  affidavit  and  accounts,  see  Dan.  Pr.  917 — 919.     For  forms  personal 
of  administration  judgments,  see  Seton,  1347 — 1623;    and  against  derivative  estate  (c). 
executors  and  administrators,   Seton,   1456 — 1460.     See,  as  to  the   following   [Dan.Pr. 
points: — ^Appointment  of  executors,   succession  to  the  executorship,  and  re-  -I 

nunciation  of  the  office:  Williams'  Bxors.,  10th  ed.,  157 — 207;  Powles  and 
Oakley,  4th  ed.,  87—103;  Seton,  1352-1354.  Probate:  Williams'  Exors.  209 
— 311;  Powles  and  Oakley,  251 — 275;  Seton,  1355,  1356.  Letters  of  administra- 
tior:  Williams'  Exors.  319 — 430;  Powles  and  Oakley,  156 — 183.  Oonflrmations 
and  amendments  of  grants:  Powles  and  Oakley,  312 — 322.  Revocation 
of  grants:  Williams'  Exora.  449  et  seq.;  Powles  and  Oakley,  318 — 320. 
Estate  duties:  Williams'  Exors.  1699  et  seq.;  Seton,  1366;  see  also  Seton,  6th 
ed.  1400  et  seq.  For  the  cases  and  forms  of  Judgments  and  orders,  on  the 
following  subjects  connected  with  the  accounts  of  executors,  administrates,  and 
trustees,  see: — ^Account  and  admission  of  assets:  Seton,  1348,  No.  3,  1349,  No.  4, 
1415,  No.  7,  1427 — 1429.  Appropriation  and  assent:  Seton,  1427 — 1431. 
D.— F.  39 
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(1)  Inventory 
of  personal 
estate  at 
death  {/). 
[Dan.Pr. 
917.] 


<2)  Funeral 
■expenses  (j). 
[Dan.  Pr. 
917.] 


and  E.  F.,  of,  dc,  the  above-named  defendants  {or  as  may  he\, 
severally  make  oath  and  say,  as  follows: — 

1 .  We  have,  according  to  the  best  of  our  kno'wledge,  informa- 
tion, and  belief,  set  forth  in  the  first  schedule  hereto  a  fuU  account 
and  inventory  of  the  personal  estate  of  or  to  which  G.  H.,  the 

testator,  in  the  judgtoent  [or,  order]  dated  the day  of , 

19 — ,  made  in  this  action  [or,  matter],  named,  who  died  on  the 

day  of ,  19 — ,  was  possessed  or  entitled  at  the  time  of 

his  death. 

Ij  the  jvdgment  or  order  directs  only  an  account  of  personal 
estate  not  specifically  bequeathed^  add :  and  not  by  him  speci- 
fically bequeathed. 

2.  Save  what  is  set  forth  in  the  said  first  schedule. 

If  so :  and  !what  isiby  the  said  testator  specifically  bequeathed, 
the  said  testator  Vas  not,  to  the  best  of  our  knowledge,  infortna- 
tion,  or  belief,  at  the  time  of  his  death  possessed  of,  or  entitled  to, 
any  debt  or  sum  of  money  due  to  him.i  from  us,  or  any  of  us,  on 
any  account  Whatsoever,  nor  to  any  leasehold  or  other  personal 
estate  whatsoever. 

3.  The  said  testator's  funeral  expenses  have  been  paid.     The 

sanio  consist  of  the  items  of  disbursetmbnt  numbered and 

in  the  account  m^ked  A.,  hereinafter  referred  to. 

Or,  if  not  paid,  state  the  amount  due,  and  to  vthoM  due ;  as 

thus :  The  said  testator's  funeral  expenses  amount  to  £ ; 

and  the  same  reniain  due  to  J,  S.,  of  N.,  in  the  county  of 
M.,  undertaker. 


Breach  of  trust:  Seton,  1096 — 1115.  Charging  with  interest:  Seton,  1115— 
1125.  Concurrence:  Seton,  1096 — 1115.  Costs  and  expenses:  Seton,  1126 — 
1138.  Discharge  and  indemnity:  Seton,  1076,  1085,  1086,  1131,  1132.  Pay- 
ments: Seton,  1428,  1459.  Eetainer:  Seton,  1466—1470;  Williams'  Exors. 
785—798.    Wilful  default:  Seton,  1116—1125. 

(/)  The  first  schedule  to  the  affidavit  should  show  the  state  of  the  assets  at 
the  testator's  death;  the  second,  at  the  time  the  affidavit  is  sworn;  and  the 
account  of  personal  estate,  verified  by  the  affidavit,  should  disclose  all  the 
receipts  and  payments  in  respect  of  the  assets  between  those  periods.  Thus, 
where  a  testator  leaves  a  sum  of  bank  stock,  which  the  executor  afterwards  sells, 
and  invests  the  proceeds  in  Consols:  the  bank  stock  wUl  appear  in  the  first 
schedule;  the  proceeds  of  the  sale  on  the  debit  side  of  the  account;  the  cost 
of  the  Consols  on  the  credit  side;  and  the  amount  of  the  Consols  will  form 
an  item  in  the  second  schedule,  as  an  asset  outstanding  or  undisposed  of.  As  to 
the  personal  estate  which  an  executor  or  administrator  is  entitled  to  receive, 
virtute  officii,  see  Seton,  1367—1368. 

(9)  As  to  the  amount  allowable  for  funeral  expenses,  see  Dan.  Pr.  917, 
note  (y) ;  Williams'  Exors.  737.  et  seq. 
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4.  We  have,  in  the  aooount  marked  A.  now  produced  and  shown  (^)  ■'^ooount 
to  us  (h),  according  to  the  laest  of  our  knowledge,  information,  and  estate. 
■belief,  set  forth  a  full  account  of  the  personal  estate  of  the  said  917*]" 
".testator, 

If  so :  not  by  him  specially  bequeathed, 

which  has  come  to  our  hands,  or  to  the  hands  of  any  of  us,  or  to 
"the  hands  of  any  person  or  persons  by  our  order,  or  the  order  of 
.any  ,of  us,  or  for  our  use,  or  the  use  of  any  of  us  (i)  [and,  if  so 
'Ordered :  or  which  without  the  wilful  neglect  or  default  of  us,  or 
.any  of  us,  might  have  been  so  received],  with  the  times  when,  the 
jaames  of  the  persons  from  whom',  and  on  what  account  the  same 

has  been  received;  and  also  a  like  account  of  the  disbursements,; 
•allowances,  and  payments  made  by  us,  or  any  of  us,  on  account  of 

the  said  testator's  funeral  expenses,  debts,  and  personal  estate, 

together  with  the  times  when,  the  names  of  the  persons  to  whom', 
.and  the  purposes  for  which,  the  same  were  disbursed,  allowed,  or 
j)aid.  [We  have,  in  the  said  account  rrktrked  A.,  distinguished  in 
■separate  columns  capital  from  inconie.] 

5 .  We,  each  speaking  positively  for  himself,  and  to  the  best  of 

.his  knowledge  and  belief  as  to  other  persons,  further  say:  that 

"except  as  appears  in  the  said  account  marked  A.,  we  have  not,  nor 

has  any  of  us,  nor  have  nor  has  any  other  persons  or  person  by  our 

•order,  oi'  the  order  of  any  of  us,  or  for  our  use,  or  the  use  of  any 

.■of  us  (i)  [nor  without  our,  or  any  of  our,  wilful  neglect  or  default 

-should  we,  or  any  of  us,  have],  possessed,  received,  or  got  in,  any 

part  of  the  said  testator's  personal  estate,  nor  any  money  in  respect 

thereof;  and  that  the  said  account  marked  A.  does  not  contain  any 

item  of  disbursement,  allowance,  or  payment,  other  than  such 

-as  has  actually  been  disbursed,  paid,  or  allowed,  on  the  account 

:aforesaid. 

6.  To  the  best  of  our  knowledge,  information,  and  belief,  the  (*)  I'ersonal 
personal  estate  of  the  said  festator,  now  outstanding  or  undisposed  standing  (A). 
of,  consists  of  the  particulars  get  forth  in  the  second  schedule  ^f7^i''^'^" 

(A)  Tor  form  of  this  account,  see  Form  1239.  Where  the  judgment  (or 
.order  directs  that,  in  taking  the  account,  capital  is  to  be  distinguished  from 
-income,  the  account  should  be  divided  into  two  parts:  the  first  embracing  the 
transactions  as  to  capital;  the  second,  as  to  income;  or  the  account  can  be 
prepared  with  two  columns  on  each  side  instead  of  one,  and  this  is  often  the 
better  course  to  adopt;  the  affidavit  must  be  varied  accordingly.  The  words 
within  the  brackets  at  the  end  of  the  paragraph  can  be  used  if  separate 
columns  are  adopted;  the  words  are  not  in  the  official  form.  As  to  exhibiting 
the  account  to  the  affidavit,  see  O.  XXXVIII.  23;  and  headnote,  p.  605. 

(i)  This  should  accord  with  the  judgment  or  order  directing  the  account  to 
ibe  taken. 

(ft)  See  O.  XXXIII.  6;  and  headnote,  p.  605. 

39  (2) 
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(S)  Eeal  estate 
at  death. 
[Dan.  Pr. 

918.] 


(6)  lucum- 
brances. 
[Dan.  Pr. 
918.] 


(7)  Account 
of  rents  and 
profits. 
[Dan.  Pr. 
918.] 


hereto  (Z).    [We  have,  in  the  said  second  schedule,  distinguished' 
capital  from  income.] 

7.  Save  what  is  set  forth  in  the  said  second  schedule  [^/  so, 
and  what  is  by  the  said  testator  specifically  bequeathed],  there  is 
not,  to  our  knowledge,  information,  or  belief,  any  part  of  the 
said  testator's  personal  estate  npw  outstanding  or  undisposed  of. 

8 .  We  have,  according  to  the  best  of  our  knowledge,  informa- 
tion, and  belief,  set  forth  in  the  third  schedule  hereto  the  par- 
ticulars of  all  the  real  estate  which  the  said  G.  H.  was  seised  of,  or- 
entitled  to,  at  the  date  of  his  death. 

If  the  judgment  or  order  directs  the  estate  at  the  date  of 
the  testator's  "will  to  he  distinguished  from  the  estate  at' 
the  testator's  death,  substitute  for  paragraph  8  above  the' 
follounng  : 

8.  We  have,  according  to  the  best  of  our  knowledge,  informa- 
tion, and  belief,  set  forth  in  the  first  part  of  the  third  schedule- 
hereto  the  particulars  of  all  the  real  estate  which  the  said 
testator  was  seised  of,  or  entitled  to,  at  the  date  of  his  will, 
and  in  the  first  and  second  parts  of  such  schedule  [or  as  may- 
be] the  particulars  of  all  the  real  estate  which  the  said  testator- 
was  seised  of,  or  entitled  to,  at  the  date  of  his  death. 

9.  Save  what  is  set  forth  in  the  said  third  schedule,  the  saii 
testator  was  not,  to  the  best  of  our  knowledge,  information,  or- 
belief,  at  (the  date  of  his  will,  or  at)  the  time  of  his  death  [or  as- 
may  be  directed],  seised  of,  or  entitled  to,  any  real  estate  what- 
soever. 

10.  We  have,  according  to  the  best  of  our  knowledge,  informa- 
tion, and  belief,  set  forth  in  the  fourth  schedule  hereto  the  par- 
ticulars of  all  the  incumbrances  affecting  the  said  testator's  real- 
estate,  and  what  part  thereof  such  incumbrances  respectively 
affect  (to)  . 

11.  We  have,  in  the  account  marked  B.,  now  produced  and 
shown  to  us  {n),  according  to  the  best  of  our  knowledge,  informa- 
tion, and  belief,  set  forth  a  full  account  of  all  the  rents  and  profits  ■ 
of  the  said  testator's  real  estate  which  ha-ve  come  to  our  hands,  or 
to  the  hands  of  any  of  us,  or  to  the  hands  of  any  person  or  persons 


(J)  This  schedule  should  contain  all  tlie  existing  assets:  such  as  Consols,., 
whether  in  the  executors'  names  or  in  Ot.,  and  any  cash  in  the  hands  of  the 
executors:  Bloxam,  48;  and  where  the  account  is  limited  to  the  personal  estate- 
not  specifically  bequeathed,  the  schedule  should  be  limited  in  like  manner.  See 
note  (K),  preceding  page,  as  to  words  within  brackets. 

(«)  If  there  is  no  incumbrance,  alter  the  paragraph  accordingly:  see  Fornt 
1243,  par.   3. 

(«)  For  form  of  this  account,  see  Form  1240. 
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by  ouj-  order,  or  the  order  of  any  of  us,  or  for  our  use,  or  th^  use 
-of  any  of  us  (o)  [arid,  if  so  ordered :  or  which  without  the  wilful 
neglect  or  default  of  us,  or  any  of  us,  might  have  been  so  received], 
and  the  times  'when,  the  names  of  the  persons  from  whom,  on  what 
account,  in  respect  of  what  part  of  such  estate  the  same  have  been 
received,  and  the  times  when  the  same  became  due;  and  also  a  like 
-account  of  the  disbursements,  allowances,  and  payments,  made  by 
us,  or  any  or  either  of  us,  in  respect  of  the  said  testator's  real 
•estate,  or  the  rents  and  profits  thereof,  and  the  times  when,  the 
names  of  the  persons  to  whom,  and  the  purposes  for  which,  the 
same  were  made. 

12.  And  we,  each  speaking  positively  for  himself,  and  to  the 
best  of  his  knowledge ^nd  belief  as  to  other  persons,  further  say: 
that  except  as  appears  in  the  said  account  marked  B.,  we  have  not, 
nor  has  any  of  us,  nor  has  any  other  person  by  our  order,  or  the 
■order  |of  any  of  us,  or  for  our  use,  or  the  use  of  any  of  us  (o) 
[nor  without  our,  or  either  of  our,  wilful  default  or  neglect  should 
we  lor  any  of  us  have]  possessed',  received,  or  got  in,  any  rents  or 
profits  of  the  said  testator's  real  estate,  nor  any  money  in  respect 
thereof;  and  that  the  said  account  marked  B.  does  not  contain  any 
item  of  disbursement,  payment,  or  allowance,  other  than  such  as 
,has  actually  been  disbursed,  paid,  or  allowed,  as  above  stated. 

The  First  Schedule  above  referred  to. 
Account  of  the  testator's  personal  estate,  at  his  death. 

(Set  out  the  particulars;  as  in  the  foUoicing  examples :) 

1.  £50,  cash  in  the  house. 

2.  £100,  cash  at  the  testator's  bankers,  Messrs.  A.  &  B. 

3.  £1,000,  Consols,  standing  in  the  testator's  name. 

4.  £10,  due  from  John  James,  for  half-year's  rent  of  house  at 

,■  to  Michaelmas,  19 — . 

5.  £32  6s.  8d.,  balance  remaining  due  from  John  Thomas,  on 

account  of  half-year's  rent  of  farm  at ,  to  Michaelmas, 

19—. 

6.  £300,  a  debt  due  from  Samuel  Jones,  on  a  bond;    with 

interest  from ,  at per  cent. 

7.  A  leasehold  house  situate  at ,  held  under  a  lease  for  a 

term  of years,  which  will  expire  on ,  19 — ,  at  a 

rent  of  £ a  year:  underlet  to  James  Evans  for  a  term 

which  will  expire  on ,  19 — ,  at  a  rent  of  £50  a  year. 

(o)  This  should  accord  with  the  judgment  or  order  directing  the  account  to 
be  taken. 
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8.  £25,  half  a  year's  rent  due  from  the  said  James  Evans  afc 
Christmas,  19 — . 

The  Second  Schedule  above  referred  to. 
Personal  estate  outstanding  or  undisposed  of. 
'{Set  out  the  particulars;  as  in  the  above  examples  (q).) 

The  Third  Schedule  above  referred  to. 

Real  estate  (r) . 

(Set  out  short  particulars  of  the  real  estate ;  as  in  the  following' 
examples  (s) .) 

1 .  A  freehold  house,  and  grounds  attached,  containing  about 

three  acres,  situate  at ,  and  called  "The  Evergreens:"  in  the- 

testator's  occupation  at  his  death,  and  now  in  hand. 

2.  A  freehold  farm,  called  "Low  End  Farm,"  situate  at ,. 

containing  about  500  acres,  and  in  the  occupation  of  James  Evans^ 
under  a  lease  for  a  term  which  will  expire  at  Michaelmas,  19 — ,  at. 
the  yearly  rent  of  £600. 

3.  Twenty  freehold  cottages,  situate  at ,  aforesaid,  in  the- 

occupation  of  Michael  Sullivan,  dc,  as  weekly  tenants,  at  rents- 
amounting  collectively  to  £ a  year. 

4.  Four   copyhold   closes   of   meadow   land,    situate   at  ^ 

aforesaid,  in  the  occupation  of  Samuel  Jones,  as  yearly  tenant,  at 
£12  a  year,  and  held  of  the  Manor  of  Pennefathers. 

The  Fourth  Schedule  above  referred  to. 

Incumbrances  affecting  the  real  estate. 

(Set  out  short  particulars  of  the  incumbrances ;  and,  show  lohat 
part  of  the  above  real  estate  is  subject  to  each;  as  iri  the  following; 
examples  (s).) 

1.  The  house  and  grounds  numbered  1  in  the  third  schedule 
abo^e  iwritten  are  subject  to  a  mortgage  created  by  the  testator, 
by  indenture,  dated,  dc,  in  favour  of  Reuben  Johnson,  and  now 
vested  in  Alfred  Symes,  of  (residence  and  addition),  as  security  for 
£500  due  to  him,  with  interest  at  £5  per  cent. 

2.  The  farm  numbered  2  in  the  said  third  schedule  is  charged; 
with  the  payment  of  an  annuity  of  £40  to  Jemima  Brown,  of,  dc.y 
widow,  during  her  life,  under  the  will  of  the  testator's  brother- 
Ephraim  Hughes. 

(?)  See  no-te  Q),  p.  612. 

(»■)  As  to  dividing  thia  schedule  into  parts,  see  par.  8  of  the  affidavit,  lupra^ 

(s)  The  examples  in  3rd  and  4th  Sohed.  are  not  given  in  the  form  of  affidavit^ 

inR.  S.  C.  App.  L.,  No.  11.  . 
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3 .  Tho  closes  of  land  numbered  4  in  the  said  third  schedule  are 
subject  to  a  conditional  surrender  made  thereof  by  the  testator  on 

the day  of ,  19 — ,  in  favour  of  the  said  Alfred  Symes, 

as  security  for  the  payment  to  him  of  £300,  with  interest  at  £4 
per  cent. 


'(Short  title  and  reference  to  the  record.) 


1239. 

Account  of 
personal 
This  account,  marked  A.,  was  produced  and  shown  to  A.  B.,  estate,  re- 

C.  D.,  and  E.  F.  [^or  as  may  6e],  and  is  the  account  referred  to  in  Form  i238  (t). 

their  affidavit,  sworn  this day  of  — — ,  19 — ,  t^an.  Pr. 

before  me, ' 

(Signature  of  the  Commissioner  or  Officer  before 
whom  the  affidavit  is  sworn :  see  Form  11.) 


RECEIPTS. 


DISBURSEMENTS. 


o 
d 

it 

Names  of 

persons 

from  whom 

received. 

On  -what  account 
rfceived. 

13 
> 

■s 

d 

SI 

Names  of 

persons  to 

whom  paid  or 

allowed. 

I'or  what  purpose 
paid  or  aUowed. 

■3  ■a 

1 

19—. 

Found  in  house 

£   s.d. 

1 

19-. 

James  Price . 

Undertaker's  bill  for 
funeral. 

£  s.  d. 

2 

Evans  &  Co.. 

Balance  at  banlfers  .. 

2 

Messrs.  A.  & 
B. 

Expenses  of  probate 

3 



Half-year's  dividend 
on  £2,000   Consols, 
due . 

3 

John  George 

A  debt  due  to  him 
for  medical  atten- 
dance. 

i 

5 

John  James . 
SamuelJones 

Half-year's   rent   of 
freehold    house    at 
due . 

Bond   debt   of   £300 
and  interest    from 
to . 

4 

James  Price . 

Bond  debt  of  £1,000, 
and  £26  for  interest 

thereon  from  ■ 

to : 

6 

James  Evans 

Half-year's    rent   of 
leasehold       house, 
situate  at ,  due 

7 

W.  Williams 

Produce   of   sale    of 
the  above  leasehold 
house. 

(t)  For  this  form,  see  0.  LV.  75;  App.  L.,  No.  12.  Should  the  judgment 
direct  capital  to  be  distinguiahed  from  income,  the  account  can  be  varied 
accordingly,  see  note  (A),  p.  611.  The  items  on  each  side  should  be  placed  in 
chronological  order,  so  that  the  state  of  the  account  may  be  ascertained  at 
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1240. 

Account  of 
rents  and 
profits,  re- 
ferred to  in 
Form  1238 

[Dan.  Pr. 
918.] 


B. 

(Short  title  and  reference  to  the  record.) 

This  account,  marked  B.,  was  produced  and  shown  to  A.  B., 
C.  D.,  and  E.  F.  [or  as  may  be],  and  is  the  account  referred  to  in 

their  affidavit,  sworn  this day  of ,  19—, 

before  me, 

(Signature  of  the  Commissioner  or  Officer  before 
ivhom  the  affidavit  is  sworn :  see  Form  11.) 


RECEIPTS. 

DISBURSEMENTS. 

a 

"S 

1 

11 

.Names  of 

persons 

from  whom 

received. 

On  -what  account 

and  in  respect 

of  what  part  of  the 

estate  received, 

and  when  due. 

13 

1 

i 

H 

"S 
d 

1° 

Names  of 
persons  to 
whom  paid 
or  allowed. 

For  what  purpose 
paid  or  allowed. 

1 

2 
S 

19-. 

John  James . 
Thos.  Jones  . 

JoUq  James . 

■ 

Half-yeax'B  rent  for 
farm  in  parish  of 
,  due . 

One    quarter    year's 
rent  of    house  at 
,  due . 

Same  as  No.  1,  due 

£   a,  d. 

1 

2 
3 

19-. 

Sun     Insur- 
ance Office. 

Thomas  Car- 
penter. 

Jas.  Francis . 

One  year's  insurance 
against    fire,    due 

Eepairs      at      John 
James's  farm. 

Income    tax,     half- 
year,  due  10th  Oc- 
tober, 19— . 

£   s    d. 

1241. 

Affidavit  by 
joint  exe- 
cutors and 
trustees, 
verifyingtheir 
supplemental 
accounts  of 
^personal 
estate  and 
rents  and 
profits  (x) . 
[Dan.  Pr. 
919.] 


(Title — and  names,  dc.  of  the  deponents :  as  in  Form  1238.) 

1.  We  have,  in  the  account  marked  C,  now  produced  and  shown 
to  us  (y),  according  to  the  best  of  our  knowledge,  information, 
and  belief,  set  forth  a  full  account  of  the  personal  estate  of  Gr.  H., 
the  testator  in  the  judgment  [or,  order]  made  in  this  action  [or, 
matter],  dated  the day  of ,19 — ,  named. 

//  so :  and  not  by  him  specifically  bequeathed, 

any  date,  and  be  numbered  consecutively;  and  the  numbers  of  the  items  of 
debit  should  form  a  distinct  series  from  the  numbers  of  the  items  of  credit;  as 
shown  in  the  above  examples.  The  account  should  include  any  sums  received 
sim!©  the  judgment  or  order:  Dan.  Pr.  919.  As  to  exhibiting,  and  authenticating 
alterations  in,  the  account,  see  0.  XXXVIII.  22,  23;  and  headnote,  p.  605. 
The  account  must  be  written  on  foolscap  paper,  bookwise:  0.  LXVI.  2. 

(«)  Por  this  form,  see  O.  LV.  76;  App.  L.,  No.  13;  and  see  preceding  note. 

(a;)  See  notes  to  Form  1238. 

(y)  This  account  will  be  the  same  in  form  as  the  previous  account:  see  Form 
1239;  but  care  should  be  taken  to  distinguish  it  by  a  different  letter,  and  to 
number  the  items  on  each  side  in  continuation  of  the  numbers  of  the  items  in 
the  previous  account,  as  neglect  so  to  do  is  apt  to  lead  to  much  confusion. 
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which,  since  the day  of ,  19 —  (the  time  to  which  our 

iormei"  account  thereof,  marked  A.,  veriiied  by  our  affidavit  filed  in 

this  action  the day-  of ,  19 — ,  was  made  up  and  rendered), 

has    come    to    our    hands    {Continue    as    in   paragraph   ^    of 
Form  1238,  to  the  end  of  that  paragraph). 

2.  We,  each  speaking  positively  for  himself,  and  to  the  best 
■of  his  knowledge  and  belief  as  to  other  persons,  further  say:  that 
■except  as  appears  in  the  said  accounts  ■  marked  A.  and  0.,  we 
have  not,  nor  has  any  of  us,  nor  have  nor  has  any  other  persons  or 
j)erson  by  our  order,  or  the  order  of  any  of  us,  or  for  our  use,  or 
the  use  of  any  of  us  (z)  [nor  without  our,  or  any  of  our,  wilful 
neglect  or  default  should  we,  or  any  of  us,  have]  possessed,  received, 
•or  got  in,  any  part  of  the  said  testator's  personal  estate,  nor  any 
money  in  respect  thereof;  and  that  the  said  account  marked  C. 
■does  not  contain  any  item  of  disbursement,  allowance,  or  payment, 
■other  than  such  as  has  actually  been  disbursed,  paid,  or  allowed, 
•on  the  account  aforesaid. 

3.  To  the  best  of  our  knowledge,  information,  and  belief,  the 
^personal  estate  of  the  said  testator  now  outstanding,  or  undisposed 
•of,  consists  of  the  particulars  set  forth  in  the  schedule  hereto  (a). 

4.  Save  what  is  set  forth  in  the  said  schedule,  there  is  not,  to 
•our  knowledge,  information,  or  belief,  any  part  of  the  said 
testator's  personal  estate  now  outstanding,  or  undisposed  of. 

5.  We  have,  in  the  account  marked  D.,  now  produced  and 
^shown  to  us  (&),  according  to  the  best  of  our  knowledge,  informa- 
tion, and  belief,  set  forth  a  full  account  of  all  the  rents  and  profits 

-of  the  said  testator's  real  estate,  which  since  the day  of , 

19 —  (the  time  to  which  our  former  account  thereof,  marked  B., 

verified  by  our  (said)  affidavit  filed  in  this  action  the day  of 

,  19 — ,  was  made  up  and  rendered),  have  come  to  our  hands, 

•or  to  the  hands  of  any  of  us,  or  to. the  hands  of  any  person  or 
persons  by  our  order,  or  the  order  of  any  of  us,  or  for  our  use,  or 
the  use  of  any  of-  us  (z)  [if  so  ordered :  or  which  without  the  wilful 
neglect  or  default  of  us,  or  any  of  us,  jmight  have  been  so  received]; 
and  the  times  when,  the  names  of  the  persons  from'  whom,  on  what 
•account,  in  respect  of  what  part  of  such  estate  the  same  have  been 
received,  and  the  times  when  the  same  beoamfe  due;  and  also  a  like 
•account  of  the  disbursements,  allowances,  and  payments  made  by 
us,  or  any  or  either  of  us,  in  respect  of  the  said  testator's  real 

(s)  This  should  accord  with  the  judgment  or  order  directing  the  account  to 
bB  taken. 

(o)  As' to  this  schedule,  see  Form  1238,  note  (l),  p.  612. 

(6)  This  account  will  be  the  same  in  form  as  the  previous  account:  see 
J"orm  1240;  but  see  note  (j?),  preceding  page. 
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estate,  or  the  rents  and  profits  thereof,  and  the  times  when,  the- 
names  of  the  persons  to  whom,  and  the  purposes  for  which,  the- 
same  were  made. 

6.  And  we,  each  speaking  positively  for  himself,  and  to  the  best 
of  his  knowledge  and  belief  as  to  other  persons,  further  say:  that 
except  as  appears  in  the  said  accounts  marked  B.  and  D.,  we  have 
not,  nor  has  any  of  us,  nor  has  any  other  person  by  our  order,  or 
the  order  of  any  of  us,  or  for  our  use,  or  the  use  of  any  of  us  (b) 
[nor  without  our,  or  any  or  our,  wilful  neglect  or  default  should 
we,  or  any  of  us,  have],  possessed,  received,  or  got  in,  any  rents  or 
profits  of  the  said  testator's  real  estate,  nor  any  money  in  respect 
thereof ;  and  that  the  said  account  marked  D .  does  not  contain  any 
item  of  disbursement,  payment,  or  allowance,  other  than  such  as- 
has  actually  been  disbursed,  paid,  or  allowed,  as  above  stated. 

The  Schedule  above  referred  to. 

(Set  out  the  particulars  of  the  personal  estate  outstanding 
or  undisposed  of:  for  exam/pies,  see  first  schedule  to 
Form  1238.) 


1242. 

Afadavit  by_  a      Formal  parts :  see  Form  8 . 

or  administra-       1  •  1  have,  according  to  the  best  of  my  knowledge,  information,. 

tor,  verifying  a,iid  belief,  set  forth  in  the  first  schedule  hereto,  a  full  account  and 

nis  account, 

andanswering  inventory  of  the  personal  estate  of  or  to  which  G.  H.,  the  testator 
inquiries  as      \P'^'  intestate],  in  the  judgment  [or,  order]  made  in  this  action  [or,, 

to  personal       matter],  dated  the  day  of ,  19 — ,  named,  who  died  on 

the day  of ,  19 — ,  was  possessed  or  entitled  at  the  time- 

of  his  death.  ; 

In  a  case  of  testacy ^^  qdd,  if  the  judgment  or  order  is  so> 
qualified:  and  not  by  him  specifically  bequeathed. 
2.  Save  what  is  set  forth  in  the  said  first  schedule. 

In  a  case  of  testacy,  fidd,  if  the  judgment  or  order  is  so- 
qualified:  and  what  is  by  the  said  testator  specifically 
bequeathed, 
the  said  testator  \_or,  intestate]  was  not,  to  the  best  of  my  know- 
ledge, information,  or  belief,  at  the  time  of  his  death  possessed  of, 
or  entitled  to,  any  debt  or  sum  of  monfey  due  to  him'  from  me,  on 
any  account  whatsoever  (Continue  as  in  paragraph  2  of  Form  1238, 

(J)  This  should  accord  with  the  judgment  or  order  directing  thtf  account, 
(o)  See  notes  to  Form  1238.     This  and  the  next  form  can  be  readily  com- 
bined, where  the  executor  has  also  to  account  as  trustee  of  the  real  estate. 
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to  the  end  of  paragraph  3:  substituting  "intestate's,"  for  "testa- 
tor's," where  applicable) . 

4.  I  have,  in  the  account  marked  A.,  now  produced  and  shown 
to  me  (d),  according  to  the  best  of  my  knowledge,  information , 
and  belief,  set  forth  a  full  account  of  the  personal  estate. 

In  a  case  of  testacy,  add:  of  the  said  testator;  and,  if  the 

judgment  or  order  is  so  qualified,  add  also:  not  by  him 

specifically  bequeathed, 

,  In  a  case  of  intestacy,  add :  of  the  said  intestate, 
which  has  come  to  my  hands,  or  to  the  hands  of  any  person  or 
pei-sons  by  my  order,  or  for  my  use  (e)  [if  so  ordered :  or  which 
without  my  wilful  neglect  or  default  might  have  been  so  received]  \ 
with  the  times  when,  the  names  of  the  persons  from'  whom,  and  on 
what  account  the  same  has  been  received;  and  also  a  like  account 
of  the  disbursements,  allowances,  and  payments,  m^de  by  me  on 
account  of  the  said  testator's  [or,;  intestate's]  funeral  expenses, 
debts,  and  personal  estate:  together  with  the  times  when,  the  names 
of  the  persons  to  whom,  and  the  purposes  for  which  the  same  were 
disbursed,  allowed,  or  paid. 

5 .  And  I,  speaking  positively  for  myself,  and  to  the  best  of  my 
knowledge  and  belief  as  to  other  persons,  further  say:  that  except 
as  appears  in  the  said  account  marked  A.,  I  have  not,  nor  [should 
have  without  my  wilful  neglect  or  default,  nor]  have  nor  has  any 
other  persons  or  person  by  my  order,  or  for  my  use  (e),  pOSiSessed, 
received,  or  got  in  any  part  of  the  said  testator's  [or,  intestate'is} 
personal  estate,  nor  any  money  in  respect  thereof;  and  that  the 
said  account  marked  A.  does  not  contain  any  item  of  disbursement, 
allowance,  or  payment,  other  than  such  as  has  actually  been  dis- 
bursed, paid,  or  allowed,  on  the  account  aforesaid. 

6.  To  the  best  of  my  knowledge,  information,  and  belief,  the 
personal  estate  of  the  said  testator  [or,  intestate]  now  outstanding, 
or  undisposed  of,  consists  of  the  particulars  set  forth  in  the  second 
schedule  hereto  (/) . 

7.  Save  what  is  set  forth  in  the  said  second  schedule  [if  so, 
and  what  is  by  the  said  testator  specifically  bequeathed],  there  is 
not,  to  my  knowledge,  information,  or  belief,  any  part  of  the 
said  testator's  [or,  intestate's]  personal  estate  now  outstanding,  or 
undisposed  of. 

The  first  [or,  second]  schedule  above  referred  to. 
(The  same  as  the  first  [or' second]  schedule  to  Form  1238.) 

(d)  For  form  of  this  account,  see  Form  1239. 

(e)  This  should  accord  with  the  judgment  or  order  directing  the  account  to 
be  taken. 

(/)  As  to  this  schedule,  see  Form  1238,  note  (J),  p.  612. 


620 


PROCEEDINGS  IN  THE  JUDGES'  CHAMBERS.      [Ch.  XVII. 


1243. 

Affidavit  by  a 
sole  trustee  of 
a  testator's 
■will,  verifying 
his  account  of 
rents  and 
profits,  and 
answering 
the  usual 
inquiries 
as  to  real 
estate  (A). 


Formal  parts :  see  Eorm  8 . 

1 .  I  have,  according  to  the  best  of  my  knowledge,  information, 
and  beliefj.  set  forth  in  the  first  schedule  hereto  the  particulars  of 
all  the  real  estate  which  Gr.  H.,  the  testator  in  the  judgment  [or, 

order]  made  in  this  action  [or,  matter],  dated  the day  of , 

19 — ,  named,  who  died  on  the day  of  — '—,  19 — ,  was  seised 

of,  or  entitled  to  {Continue  as  in  paraffraph  8  of  Form!'  1238,  to 
the  e/nA  of  that  pwagraph) . ' 

2.  Save  what  is  set  forth  in  the  said  schedule,  the  said  testator 
was  not,  to  the  best  of  my  knowledge,  information,  or  belief,  at 
(the  date  of  his  will,  or  a,t)  the  time  of  his  death  [or  as  rruxy  he 
directed],  seised  of,  or  entitled  to,  any  real  estate  whatsoever. 

3 .  I  have,  according  to  the  best  of  my  knowledge,  information, 
and  belief,  set  forth  in  the  second  schedule  hereto  the  particulars  of 
all  the  incumbrances  affecting  the  said  testator's  real  estate,  and 
what  part  thereof  such  incumbrances  respectively  affect. 

Or,  if  there  is  no  such  incumbrance,  say :  3.  To  the  best  ,of 
my  knowledge,  information,  and  belief,  there  is  not  any 
incuEQbrance  affecting  the  said  testator's  real  estate,  or  any 
part  or  parts  thereof. 

4.  I  have,  in  the  account  marked  A.,  now  produced  and  shown 
to  me  («'),  according  to  the  best  of  my  knowledge,  information,  and 
belief,  set  forth  a  full  account  of  all  the  rents  and  profits  of  the 
said  testator's  real  estate  which  have  come  to  my  hands,  or  to  the 
hands  of  any  person  or  persons  by  my  order,  or  for  my  use  (fc) 
[if  so  ordered:  or  which  without  my  wilful  neglect  or  default 
might  have  been  so  received];  and  the  times  when,  the  names  of 
the  persons  from  whom,  on  what  account,  in  respect  of  what  part 
of  such  estate  the  same  have  been  received,  and  the  times  when  the 
same  became  due;  and  also  a  like  account  of  the  disbursements,! 
allowances,  and  payments,  made  by  me  in  respect  of  the.  said 
testator's  real  estate  or  the  rents  and  profits  thereof,  and  the  times 
when,  the  names  of  the  persons  to  whom,  and  the  purposes  for 
which,  the  same  were  made. 

5 .  And  I,  speaking  positively  for  myself,  and  to  the  best  of  my 
knowledge  and  belief  as  to  other  persons,  further  say :  that  except 
as  appears  in  the  said  account  marked  A.,  I  have  not,  nor  [should 
have  without  my  wilful  neglect  or.  default,  nor]  has  any  other 
person  by  my  order,  or  for  my  use  (Jc),  possessed,  received,  or  got 

(A)  See  Form  1242,  note  (e),  p.  609. 
(i)  For  form  of  this  account,  see  Form  1240. 

(k)  This  should  accord  with  the  judgment  or  order  directing  the  account  to 
be  taken.  ,, 
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in,  any  rents  or  profits  of  tlie  said  testator's  real  estate,  nor  any 
money  in  respect  thereof;  and  that  the  said  account  marked  A. 
does  not  contain  any  item  of  disbursement,  payment,  or  allowance, 
other  than  such  as  has  actually  been  disboi'sed,  paid,  or  allowed,  as 
above  stated. 

The  first  [or,  second]  schedule  above  referred  to. 
{The  same  as  the  third  [or,  fourth]  schedule  to  Perm  1238.) 


1244. 

(Title — and  names,  dc,  of  the  deponents:  as  in  Form  1238.)     Affidavit  by 
1 .  We,  each  speaking  positively  for  himself,  and  to  the  best  of  tors  and 
his  knowledge  and  belieif  as  to  other  persons,  say,  that  we  have  not,  *™*recei°t 
nor  has  any  of  us,  nor  have  nor  has  any  other  persons  or  person  of  (further) 
by  our  order,  or  the  order  of  any  of  us,  or  for  our  use,  or  the  estate^r 
use  of  any  of  us  (to),  ''«°ts  ^""^ 

T '  ■  1  1  I.  1^1         •  1-1  profits. 

If  so:  since  the day  oi ,  19,  the  time  to  which  our  [Dan.  Pr. 

accounts  thereof,  marked  respectively  A.  and  B.,  verified  by  ^^^'J 

our  affidavit  filed  in  this  action  the day  of ,  19 — , 

were  made  up  and  rendered, 
possessed,  received,  or  got  in,  any  part  of  the  personal  estate  of 
G.  H.,  the  testator  in  the  judgment  \_or,  order],  made  in  this  action 

[w,  matter],  dated  the day  of ,  19 — ,  named ;    nor  any. 

money  in  respect  thereof,  nor  any  rents  or  profits  of  the  said 
testator's  real  estate,  nor  any  money  in  respect  thereof. 


1245. 

Format  parts :  see  Form  8 .  Like  affidavit- 

1 .  I,  speaking  positively  for  myself,  and  to  the  best  of  my  know-  executor  (or 

ledge  and  belief  as  to  other  persons,  say,  that  I  have  not,  nor  have  adminia- 

^  ,1  1  1  J"  f     \     trator)  and. 

nor  has  any  other  persons  or  person  by  my  order,  or  for  my  us©  [m),  trustee. 

//  so :  since  the day  of ,  19 — ,  the  time  to  which  ^^^-  ^'■• 

my  accounts  thereof,  marked  respectively  A.  and  B.,  verified 

by  my  affidavit  filed  in  this  action  the day  of ,  19 — , 

were  made  up  and  rendered, 

possessed,  received,  or  got  in,  any  part  of  the  personal  estate  of 

G.  H..  the  testator  [or,  intestate]  in  the  judgment  [or,  order], 

made  in  this  action  [or,  matter],  dated  the day  of ,  19 — , 

named;  nor  any  money  in  respect  thereof,  nor  any  rents  or  profits 

of  the  said  testator's  real  estate,  nor  any  money  in  respect  thereof. 


i^i/i)  This  should  accord  with  the  judgment  or  order  directing  the  account  to. 
be  taken.     See  Form  1238  a3  to  "wilful  default,"  p.   611. 
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1246. 

Negative 
affidavit  by 
the  executor 
of  a  deceased 
executor,  as  to 
the  personal 
estate  of  the 
original 
testator  (o). 


1247. 

Notice  of 
having  left 
accounts, 


Formal  parts :  see  Form  8 . 

1.  I  believe  that  T.  E.,  the  testator  in  the  judgment  [or,  order] 

in  this  action  [or,  matter],  dated  the  day  of  ,   19 — , 

named,  was  at  the  time  of  his  death  possessed  of  some  personal 
estate,  including  certain  household  furniture,  but  I  cannot,  as  to 
my  knowledge,  information,  or  belief,  say  what  were  the  particulars 
or  value  thereof:  except  that  it  appears  by  the  Probate  Act  that 
the  amount  of  the  personal  estate  of  the  said  testator  was  sworn  to 

be  of  the  gross  value  of  £ .     Except  as  aforesaid,  I  cannot  as 

to  my  knowledge,  information,  or'  belief,  set  forth  a  full,  or  any, 
account  or  inventory  of  the  personal  estate  which  the  said  testator 
T.  E.  was  possessed  of,  or  entitled  to,  at  the  time  of  his  death. 

2.  And  I,  -speaking  positively  as  to  myself,  and  to  the  best  of 
my  knowledge  and  belief  as  to  other  persons,  further  say,  that, 
save  as  aforesaid,  the  said  T.  E.  was  not,  at  the  time  of  his  death, 
po^essed  of,  or  entitled  to,  any  debt  or  sum  of  money  due  to  him 
from  me,  or  from  E.  S.,  deceased,  in  the  said  judgment  [or,  order] 
named,  the  executor  of  the  said  testator  T.  E.,  on  any  account 
whatsoever;  nor  to  any  leasehold  or  other  personal  estate  what- 
soever. 

3 .  I  cannot,  as  to  Imy  knowledge,  information,  or  belief,  set  forth 
a  full,  or  any,  account  of  the  personal  estate  of  the  said  testator 
T.  E.,  which  came  to  the  hands  of  the  said  E.  S.,  or  to  the  hands 
of  any  person  or  persons  by  his  order,  or  for  his  use;  or  ai  like,  or' 
any,  account  of  the  disbursements,  allowances,  or  payments  made 
by  the  said  E.  S.,  in  respect  of  the  funeral  expenses,  debts,  or 
personal  estate  of  the  said  testator  T.  E. 

4.  And  I,  speaking  positively  as  to  myself,  and  to  the  best  of 
my  knowledge  and  belief  as  to  other  persons,  further  say,  that  no 
part  of  the  personal  estate  of  the  said  testator  T.  E.  has  come  to 
my  hands,  or. to  the  hands  of  any  other  person  or  persons  by  my 
order,  or  for  my  use. 

5.  There  is  not,  to  my  knowledge,  information,  or  belief,  any 
part  of  the  personal  estate  of  the  said  testator  T.  E.  now  out- 
standing or  undisposed  of. 


Formal  parts :  see  Form  31 . 

Take  notice,  that  I  have  this  day  left  at  the  Chambers  of  Mr. 
Justice and  Mr.  Justice ,  the  accounts  of  the  defendant 

(o)  As  to  the  representatives  of  a  deceased  executor  and  the  remedies  against 
them,  see  Dan.  Pr.  182—187.  For  forms  of  judgment,  see  Seton,  1456—1458, 
Nos.  1—6. 
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A.  B.  [or  as  may  fee],  in  answer  to  the  directions  numbered  1,  *^^i^(„N 

2,  &C..,  in  the  judgment  \or,  order]  dated ,  19 — ,  and  filed  an  [Dan.  Pr. 

•affidavit  of  the  said  defendant  [or  as  may  fee]  ^verifying  the  said       "-' 
■accounts,  and  answering  the  inquiries  numbered  6,  7,  &o.,  in  the 
said  judgment  \<yr,  order]. 


{Short  title  and,  reference  to  the  record.) 
The  surcharge  of  the  plaintiff  [or  as  may  fee],  against  the 
defendant  A.  B.  [or  as  wxty  fee],  under  the  account  num- 
bered ■ ,  in  the  judgment  [or,  order]  in  this  action 

[or,  matter]  dated  the day  of ,  19 — . 

The  plaintiff  [or  as  mfiy  fee]  seeks  to  charge  the  defendant  A.  B. 
I^ior  as  may  fee]  with  the  several  sums  of  money  hereinafter  particu- 
larised, beyond  what  the  defendant  A.  B.  [or  as  may  fee]  has,  by 

his  account  marked  A.,  left  at  the  Chambers  of  Mr.  Justice 

•and  Mr.  Justice on  the day  of ,  19 — ,  pursuant  to  the 

said  judgement  [or,  order],  admitted  to  have  been  received  by  him; 
that  is  to  say : 

Set  out  particulars  of  the  surcharge,  in  a  short  and  succinct 
manner,  as  thus : 


1248. 

Surcharge 
against  an 
accounting 
party  (?). 
[Dan.  Pr. 
919.] 


No.  of 
item. 

Date  when  !N'7f°fP«™°"« 

Particulars  of 
amount  received. 

Amount 
received. 

73 

19—,  Jan.  4 

John  Thomas .... 

Half-year's  rent' of 
Solder's     Farm, 
due  Michaelmas, 
19—. 

£  s.  d. 
30     1     9 

1249 

Formal  parts :  see  Form  31 . 

Take  notice,  that  I  have  this  day  left  at  the  Chambers  of  Mr.  thereof  (»•). 

Justice  and  Mr.  Justice  ,  a  statement  of  several  sums  ^g^'  ^' 

■of  money  therein  and  hereinafter  particularised,  with  which  the 
plaintiff  [or  as  may  fee]  seeks  to  charge  the  defendant  A.  B. 
[or  as  'may  fee],  beyond  what  the  said  defendant  [or  as  may  fee] 
lias,  by  his  account  marked  A.,  left  at  the  said  Chambers  on  the 

(jB)  See  0.  XXXIII.  4;  O.  XXXVIH.  20. 

((?)  See  O.  XXXIII.  5;  and  headnote  at  p.  605.  As  to  croas-«xamining  the 
accounting  party,  and  as  to  production  of  documents  by  him,  see  Dan.  Pr.  919. 
As  to  surcharging  and  falsifying,  and  opening  settled  accounts,  see  Seton, 
1340—1342. 

if)  See  0-  XXXIII.  5;  and  headnote  at  p.  605. 
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1251. 

Request  tliat 
Taxing 
Master  will 
moderate  bill 
of  costs 
claimed  at 
Chambers  (t) . 
[Dan.  Pr. 
927,  note  (5).] 


day  of ,  19 — ,  admitted  to.  have  been  received  by  him;. 

that  is  to  say: 

Set  out  particulars :  as  in  the  surcharge. 

And  take  notice,  that  I  have  this  day  filed  an  affidavit  of  the; 
plaintiff  [or  as  may  fee]  in  support  of  such  statement;  and  that  the 

Master  has  appointed  ,  the day  of  ,  19 — ,  at 

o'clock  in  the noon,  at  the  said  Chanabers,  to  proceed  upon  the 

said  statement. 


1250. 

Summons  for 
special  direc- 
tions as  to 
the  mode  of 
taking  or 
Touching  an 
account  (s) . 
[Dan.  Pr. 
922.] 


Formal  parts :  see  Form  39 . 
on  the  part  of  the  defendant  [pr  as  may  6e],  that  in  taking  the 
account  Nod.  —  directed  by  the  judgment  [or,  order]  dated  the 

,  19 —  {Describe  the  directions  required;  as  thus: 

the  book  of  account  marked  A.,  referred  to  in  the  affidavit  of 

L.  B.  filed  the ,  19 — :  being  the  book  in  which  the  said 

L .  B .  ke'pt  an  account  of  his  disbursements  in  respect  of  the 
estate  of  T.  H.  B.,  the  testator): 
may  be  taken  as  prima,  facie  evidence  of  the  truth  of  the  payments- 
referred  to  in  the  said  affidavit  [or  as  may  fee]:  "with  liberty  for  any 
of  the  parties  interested  therein  to  take  such  objections  thereto  as. 
they  may,  be  advised. 


Formxtl  parts:  see  Form  1211. 

The  proper  Taxing  Master  is  requested  to  tax  and  settle  the 
accompanying   bill   of   costs,  identified  by  my  initials  thereon: 
[which  is  claimed  against  the  estate  of  A.  B.,  the  testator  [or  as 
may  fee]  in  this  action  [or,  matter],  under  the  judgment  [or,  order] 

therein  dated  the day  of ,  19 — ]. 

Or,  to  assist  in  making  a  proper  allowance  in  respect  thereof" 
in  taking  the  accounts  of  the  defendant  [or  as  may  fee],  the 
executor  [or  as  may  fee]  of  A.  B.,  the  testator  {dc. :  as  above): 
in  which  accounts  the  said  bill  of  costs  is  claimed  as  a  payment 
by  the  said  defendant  [or  as  may  fee]  to  his  solicitor. 

Dated  this day  of ,  19 — . 

,  Master. 


(s)  See  0.  XXXIII.  3;  and  headnote  at  p.  605;  Seton,  1314,  1315.  Where- 
directions  are  given  they  should  be  contained  in  an  order,  so  that  an  appeal  may 
lie:  Shaw  v.  Brown,  44  L.  T.  339. 

(0  See  0.  LXV.  27  (26) ;  Aylesford  v.  Poulett,  63  L.  T.  519;  Allen  v.  Jarvky 
4  Ch.  616;  Seton,  286. 


S.  3.]      PROCEEDINGS  UNDER  JUDGMENTS  AND  OEDEES.  625 

1252. 

Formal  parts :  see  Form  1211 .  Request  that 

Mr.  Justice requests  the  Taxing  Officer  of  the  House  of  ^  ^noth^f  "*"' 

Lords  [or  other  officer  to  whom  the  bill  is  to  be  sent}  to  tax  the  Division  or 
within  bill  of  coets  (m)  ;  and  to  report  to  him  the  amount  at  which  ^  bill  of  costs 
he  has  allowed  the  same.  claimed  in  the 

Chancery 

Division. 

[Dan.  Pr. 
927,  note  (J).] 

Formal  parts :  see  Form  39 .  1253. 

on  the  part  of  the  plaintiff  for  as  may  be\  that  the  defendant  \or  Summons  for 

T.   H  1  1        T  1     »  ,  1  o  payment  into 

as  may  be]  may  be  ordered,  on  or  before  the  day  or ,  Court  by 

19 — ,  or  subsequently  within  (seven)  days  after  service  of  this  ^^i^™*f"^ 

order  upon  him,  to  lodge  in  Court,  to  the  credit  of  this  ctetion,  balance 

B.  V.  D.  (19-,  B.  100),  the  sum  of  £ ,  admitted  [or,  appear-  Ecoult?" 

ing]  bv  the  account  A.,  verified  by  the  affidavit  of  the  said  defen-  [l^an- 1*!"- 

.         .  929. "I 

dant,  filed  the day  of ,  19 — ,  to  be  in  his  hands. 

Dated,  dc.  

1253a. 

{Sec  Form  1801.)  Affidavit 

proving  cast- 

ing  of  the 

account  {v). 

{Title  and  reference  to  the  record.)  ^^^i  ^'^' 

I  (the  defendant),  A.  B.,  the  executor  of  the  will  {or,  adminis-        1254. 
trator  of  the  estate  and  effects]  of  C.  D.,  the  testator  [or,  intestate]  Admission  of 
in  this  action  [or,  matter],  ^:CnItZ°'' 

Or,  I,  E.  F.,  as  solicitor  of,  and  for  and  on  behalf  of,  A.  B.,  executor  or 

,■■  L        f  j>  T.     .,  \  administrator 

the  executor  {dsc. :  as  above),  (x). 

do  hereby  admit  assets  of  the  said  testator  {or,  intestate]  for  the 
purposes  of  this  action  {or,  matter]. 

Or,  for  payment  of  all  his  debts  and  the  costs  of  this  action . 
Or,  for  payment  of  the  legacy  given  by  his  will  to  G.  H. — or 
as  "may  be. 

Dated  this day  of ,  19 — . 

_____  A.  B.  {or,  E.  F.] 

1255. 
(12.)  Management  of  Property  {y) .  Summons  for 

[Dan.  Pr.,  pp.  930—932.]  ^^'^"^  *« 

Formal  parts :  see  Form  39. 

(«)  The  request  is  usually  indorsed  on  the  bill  itself.  Where  the  bill  is  to 
be  taxed  as  between  solicitor  and  client,  or  on  other  special  terms,  the  request 
should  be  enlarged  accordingly. 

(_v)  Should  the  account  have  been  left  in  Chambers  without  being  cast  this 
afiBdavit  will  be  required  for  use  on  summons  No.  1253. 

(a;)  As  to  an  admission  of  assets,  and  the  effect  thereof,  see  Williams'  Exors., 
1628—1631. 

(y)  As  to  the  effect  of  the  pendency  of  an  action  on  the  exercise  by  trustees 
of  discretionary  powers,  eee  Dan.  Pr.  930 ;  Lewin,  12th  ed.  765  et  seq. ;  Seton, 
1148:  Tempest  v.  Camoys,  21  C.  D.  571,  578;  Se  Gadd,  Sasttvood  v.  ClarJe, 
23  C.  D.  134. 

D.— F.  40 
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institute  an 
action  {z). 
[Dan.  Pr. 
931.J 


on  the  part  of  the  plaintifie  [or,  defendants,  A.  B.  and  C.  D. — or 
as  may  fee],  the  trustees  [w,  executors]  of  the  will  of  E.  F.,  the 
testator 

Or,  the  admiuistrators  of  the  personal  estate  of  E.  F.,  the 
intestate  in  the  pleadings  named  [or  as  may  fee]: 

1.  That  they  may  be  at  liberty  to  institute  and  prosecute  an 
action 

Or,  to  take  proceedings  in  the  proper  County  Court— or  as 
may  fee;  against  all  proper  parties,  for  the  purpose  of  {State, 
shortly,  the  object ;  as  thus : 

compelling  a  foreclosure  or  sale  of  the  hereditaments  com- 
prised in  the  mortgage  security  for  £500 

Or,  recovering  a  debt  of  £500  due 
from  G.  H.,  and  now  forming  part  of  the  outstanding  estate 
of  the  said  E.F.) 

2.  That  the  applicants  may  be  indemnified,  in  such  manner  as 
the  Judge  shall  direct,  against  any  costs  to  be  incurred  by  them  in 
such  action  [or,  proceedings],  out  of  the  estate  of  the  said 
E.F.  (a). 


1256. 

Summons  for 
leave  to 
defend  an 
action  {b). 
[Dan.  Pr. 
S31.] 


Commence  as  in  preceding  Form. 

1 .  That  they  may  be  at  liberty  to  defend  an  action  commenced 

against  them  in  the Division  of  this  Court  [or  as  may  fee] 

by  A.  B.  and  CD.,  the  executors  of  L.  M.  [or  as  may  fee],  for 

the  purpose  of  (State,  shortly,  what ;  as  thus : 

compelling  a  foreclosure  or  sale  of  the  hereditaments  com- 
prised in  the  mortgage  security  for  £500  to  the  said  L.  M.: 
the  equity  of  redemption  whereof  forms  part  of  the  estate  of 
the  said  E.  F.): 

and  the  short  title  of  which  action  is  Brown  w.  Jones  (19 — ,  B".  90) . 

(z)  As  to  the  proper  person  to  have  the  conduct  of  the  action,  see  Harrison 
Y.Meliards,  L.  R.  1  Ch.  473.  For  form  of  order,  see  Seton,  1140,  No.  7. 
A  trustee  should  not  bring  or  defend  an  action  without  the  sanction  of  the  Court, 
otheorwise  he  does  so  at  his  own  risk  as  to  costs.  If  there  is  no  pending^  action 
for  the  administration  of  the  trust  estate,  the  sanction  should  be  applied  for  by 
originating  summons:  Be  Beddoe,  Downes  v.  Cottam,  (1893)  1  Oh.  S47  (C.  A.). 
Before  leave  to  institute  proceedings  is  given,  except  in  simple  cases  such  as 
recovery  of  debts,  the  opinion  of  counsel  that  there  is  good  ground  of  action  is 
usually  ^required.  If  the  leave  is  given,  it  is  in  general  limited  in  the  first 
instajioe  to  the  eajrly  stages  of  the  proposed  action.  After  the  defence  of  the 
dft.  has  been  put  in,  and  before  notice  of  trial  is  given,  the  summons  is  gene- 
rally required  to  be  restored,  and  the  opinion  of  counsel  on  evidence  will  be 
called  for;  so  that  it  may  be  seen  that  the  action  can  proceed  to  trial  with 
a  reasonable  prospect  of -success. 

(a)  See  Seton,  1141,  No.  8. 

'  (6)  For  form  of  order,  see  Seton,  1141,  No.  8 ;  see  iJe  Beddoe,.  supra.  An 
opinion  of  counsel  is  usually  required ;  and  the  summoils  is  required  to  be 
restored  after  close  of  the  pleadings  in  the  action  proposed  to  be  defended,  in 
order  that  it  may  be  seen  that  the  costs  of  continuing  the  defence  can  be  in- 
curred with  a  reasonable  prospect  of  success. 


«.  3.]   PROCEEDINGS  UNDER  JUDGMENTS  AND  ORDERS.  ^^27 

2.  That  the  applicants  may  be  indemnified  {Conclude  as  in 
■preceding  Form). 

Dated,  c&c.  ^^^^ 

Commence  as  in 'Form  125o.  Summons  for 

that  they  may  be  at  liberty  to  sell  the  furniture  and  effects,  or  the  leave  to 

"'*'''  .  convert  out- 

£5,000  Russian  £5  per  cent,  stock  [or  as  may  be],  forming  part  standing 

of  the  outstanding  estate  of  the  said  E.  F.;  and  that  the  proceeds  man.'pr. 

of  such  sale  (the  amount  to  be  verified  by  aflidavit)  may  be  lodged  931.] 

l)y  the  applicants,  within  ten  days  after  the  receipt  thereof,  in 

Court,  to  the  credit  of  this  action.  Brown  v.  Jones  (19 — ,  B.  90), 

["  The  personal  estate  account;"  and  be  invested  in  Consols;  and 

that  the  dividends  to  accrue  on  such  Consols  may  be  from  time  to 

time  invested  in  like  Qonsols  [or  as  may  be']]. 

Dated,  dc.  

(Title  and  reference  to  record.) 
Formal  parts:  see  Form  8.  1257a. 

1 .  I  did  on  the  — -  of ,  19—,  at  the Hotel,  in  thei  Affidavit  of 

'City  of [or  as  rruxy  be],  in  the  lots,  and  subject  to  the  oon-  of  jfumitnre, 

ditions  specified  in  the  catalogue  and  conditions  of  Bale  now  pro-  effects,  &e.  (c). 
duced  and  shown  to  me,  and  marked  A.  (&&),  put  up  for  sale  by 
.auction,  the  furniture  and  effects  [or  as  m^y  be]  described  in  such 
■catalogue,  being  the  furniture  and  effects  [or  as  may  be]  directed 

to  be  sold  by  the  order  dated ,  19 — [or  as  mny  be].  The  result 

•of  such  sale  is  truly  set  forth  in  ink  in  the  margin  of  the  said  cata- 
logue and  conditions  of  sale  marked  A. 

2.  I  have  received  the  sums  set  forth  in  the  margin  of  the  said 
•catalogue,  amounting  altogether  to  £ [or  as  may  be]. 

3 .  The  said  sale  was  conducted  by  me  in  a  fair,  open  and  candid 
manner  and  according  to  the  best  of  my  skill  and  judgment. 

Sworn  {dc. :  see  Form  11). 


1258. 

Commence  as  in  Form  1255.  Summons  for 

■that  the  applicants  may  be  at  liberty  to  carry  on  the  testator's  o^testator'^s''' 
■business  of  a ,  at  -^ — ,  until  the  sale  thereof,  or  until  further  t)usiues8(rf). 

(66)  For  form  of  memorandum  of  exhibit,  see  Form  27. 

(c)  It  is  not  usual  to  draw  up  an  order  on  this  summons  (unless  it  is 
necessary  for  the  money  to  be  lodged  to  a  separate  account  not  already  directed 
to  be  opened,  or  that  the  money  be  invested) ;  the  Master's  note  giving  leave  to 
sell  is  sufficient,  and  tiie  proceeds  can  then  be  lodged  pursuant  to  a  request 
(stamp  Is.)  for  a  direction  under  S.  C.  F.  R.  1905,  r.  30,  "lodgment  of  funds 
not  du'eoted  by  an  order;  "  the  money  is  then  placed  on  deposit:  S.  C.  F.  R. 
1905;  r.  76.  If  the  order  is  drawn  up,  but  without  a  lodgment  schedule,  a 
Master's  lodgment  schedule  wUl  be  issued,  upon  the  settlement  of  which  evi- 
•denoe  of  sale  will  be  required:  see  Form  1257a. 

(d)  As  to  oar*ying  on  business,  see  Seton,  1497 — 1499;  and  for  forms  of 
order  directing  inquiries  as  to  the  business  of  a  testator  or  intestate,  Ibid., 
a494— 1496,  Nos.  1—8. 

40  (2) 
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order,  but  not  beyond  the 


day  of 


19 — ,  without  the 


1259. 

Summons  for 
leave  to  pay 
debts. 


1261. 

Summons  for 
leave  to  exe- 
cute repairs 
or  drainage 
works  (e). 
[Dan.  Pr. 
932.] 


further  leave  of  the  Judge;  and  to  use  and  employ  for  that  purpose- 
not  exceeding  the  sum  of  £ — —  of  the  moneys  now  in  their  hands,, 
and  forming  part  of  the  testator's  personal  estate. 
Dated,  dc.  

Commence  as  in  Form  1255 . 
that  the  applicants  may  be  at  liberty,  out  of  the  assets  of  the  saidl 
E.  F.  in  their  hands,  to  pay  the  debts  of  the  said  E.  F.  specified.' 

in  the  schedule  to  the  Master's  separate  certificate,  dated  the ,. 

19—. 

Or,  in  the  exhibit  marked  A.  to  the  affidavit  of  the  applicants,, 

filed ,  19 —  [or  as  may  be]. 

Dated,  dc.  


1260. 

Summons  for 
leave  to 
compromise 
an  action  or 
claim. 


Commence  as  in  Form  1255. 
that  the  applicants  may  be  at  liberty,  to  compromise  the  action'  of 
"  Brown  >i).  Jones,"  instituted  by  [or,  against]  them,  in  the  King's- 
Bench  Division  of  this  Court,  against  [or,  by]  {State  whom),  for- 
(State,  shortly,  the  object  of  the  action), 

Or,  to  compromise  the  debt  due  by  [or,  to]  G.  H.  to  [or,, 
from]  the  estate  of  the  said  E.  F., 
upon  the  terms  following;  namely:  {State  them). 
Dated,  dc.  

Comrmence  as  in  Form  1255. 
that  the  applicants  may  be  at  liberty  to  lay  out  sums  of  money  not. 
exceeding  the  respective  sums  set  forth  in  the  second  column  of  the- 
schedule  hereto,  in  effecting  the  repairs  [or,  works  of  drainage]  audi 

improvements  specified  in  the  affidavit  of  A.  B.,  filed  the  ,. 

19 — ,  and  in  the  exhibits  thereto,  to  those  portions  of  the  estates  of" 

the  testator  E.  F.,  situate  at ,  in  the  county  of ,  which  are 

now  in  the  occupation  of  the  respective  persions  whose  names  are  set 
forth  in  the  first  column  of  the  said  schedule  ;  and  may  be- 
allowed  what  they  shall  so  lay  out  on  passing  their  accounts  in 
this  action. 

Dated;  dc. 

The  Schedule  above  referred  to. 


Names  of  Occupiers. 


Peter  Brice    

John  Witham 

Benjamin  Scholefield 


Estimated 

amount  to  be 

laid  out. 


£ 

s. 

d. 

209 

8 

6. 

80 

4 

11 

137 

11 

3 

£427     4     8 


(a)  For  form  of  order,  see  Seton,  H39,  No.  3. 


«.  3.]  ^    PROCEKUINGS  UNDER  JUDGMENTS  AND  ORDERS. 


t)2» 


Commence  as  in  Form  1255. 
■that  the  applicants  may  be  at  liberty  to  take  such  proceedings  as 
they,  may  be  advised,  to  protect  the  testator's  estate,  and  the 
interests  of  the  parties  interested  therein,  on  the  intended  applica- 
tion to  Parliament  by  the  Gr.  E.  R.  Company,  for  an  Act  to  carry, 
■out  their  undertaking.  And  that  the  applicants  may  be  indemni- 
fied (Conclude  as  in  Form  1255). 

Dated,  dc. 


1262. 

Summons  for 
leave  to  pro- 
tect testator's 
estate,  on  an 
application  to 
Parliament 


Commence  as  in  Form  1255. 


1263. 

Summons  to 
.  »       ]     confirm  agTee 

that  the  (six)  several  agreements,  of  the  respective  dates  set  forth  ments  for 
in  the  first  column  of  the  schedule  hereto,  and  respectively  entered  ^e^^w!)  ^^^' 
into  by  A.  B.  on  behalf  of  the  applicants,  the  trustees,  of  the  first  [Dan.  Pr. 
ipart,  and  the  defendant  C.  D.  of  the  second  part,  with  the  several 
rpersons  of  the  third  part  whose  names  are  set  forth  in  the  second 
■column  of  the  said  schedule,  opposite  the  said  respective  dates,  for 
the  enfranchisement  of  the  premises  in  the  said  agreements  respec- 
i;ively  described,  at  the  prices  set  forth  in  the  third  column  of  the 
:Baid  schedule,  may  be  respectively  carried  into  effect. 
Dated,  dc. 

The  Schedule  above  referred  to. 


Date  of  Agreement. 


31  March,  19- 


Name  of  the  purchaser. 


John  Jones . , 

io. 


Price  of 
enfranchisement . 


£      s.    d. 
208     3     1 


Commence  as  in  Form'  1255. 


1264. 

Summons  for 

that  the  applicants  may  be  at  liberty  to  take  admission  to  the  copy-  admission  to 

hold  tenements  which  E.  F.,  the  testator  in  this  action,  held  of  the  copyholds. 

[Dan.  Pr. 
manor  of  B.,  at  the  time  of  his  death;  and  to  pay  the  fine  and  932.] 

fees  incident  to  such  admission  out  of  the  assets  of  the  said  E.  F. 

in  their  hands  [or  as  may  6e]. 

Dated,  dc. 


(/)  For  forms  of  order  giving  trustees  X)f  an  infant's  estate  leave  to  oppose 
-a  Bill  in  Parliament,  see  Seton,  974,  Nos.  10 — 12. 

(^)  For  order  in  like  case,  see  Fox  v.  Earl  Amherst,  V.-C.  S.  at  Chambers, 
«th  June,  1866,  Beg.  Lib.  A.  1599. 
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1265. 

Affidavit  as  to  (Title  and  reference  to  record.) 

custom  of 

descent  of  I,  ,  of  ,  ill  the  couiity  of  ,  make  oath  and  saj  as- 

copyholds.         follows:- 

1 .  I  am  one  of  the  stewards  of  the  manor  of ,  in  the  county 

of 

2.  In  the  said  manor  the  custom  of  descent  of  copyholds  is  the- 
same  as  the  law  of  descent  of  freeholds  [or  as  may  &e]. 


1266. 

Suuiraons  for       Commence  as  in  Form'  1256 . 

i^reuewal'of'a  ^'^'^^^  ^^^  lapplicants  may  be  at  liberty  to  accept  from  G,  H.  a: 

lease.  renewal,  for  the  term  of years  from  Michaelmas  next,  at  the- 

932.]  annual  rent  of  £ ,  of  the  lease  dated  the ,  19 — ,  of  the- 

Manor  Farm  at  B.,  in  the  county  of  C,  now  forming  part  of  the- 
outstanding  estate  of  the  said  E .  F . :  such  lease  to  be  granted  ta  the- 
applicants  as  executors  of  the  will  of  the  said  E.  F. 
Dated,  dc. 


1267. 

Svunmonsto        Commence  as  in  Form'  1255. 

agreement  to    that  tho  -conditional  contract  dated  the  day  of ,  19 — -y 

grant  a  lease    entered  into  by  the  applicants 

[Dan.  Pr.  Or,  by  G.   H.,  as   the  agent  for,  and  on  behalf  of,  the- 

■J  applicants 

to  grant  to  L.  M.  a  lease  of -the  Manor  Farm  at  B.,  in  the  county 
of  G.  [or  as  may  &e],  part  of  the  trust  estate  of  the  testator  E.  F., 
on  tho  terms  and  conditions  therein  mentioned,  may  be  carried' 
into  effect:  such  lease  to  be  approved  by  the  Judge  [or  as  may  he\.. 
Dated,  dc. 


1268. 


932.] 


Affidavit  in  (Title  and  reference  to  the  record.) 

support. 

[Dan.  Pr.  j.^  Gr.  H.,  of  (residende  and  description),  make  oath  and  say  as- 

follows:. 

1.  I  have,  for years  last  past,  carried  on  the  business  of  a 

surveyor,  auctioneer,  and  land  and  estate  agent  at  ,  in  the- 

county  of ;  and  I  am  well  acquainted  with  the  value,  manage- 

(A)  For  form  of  order,  see  Seton,  1140,  No.  6.  As  to  agreements  for  leases,. 
see  5  Davidson,  Conv.  1 — ^20;  and  for  forms  of  agi-eements  and  of  leases,  see 
Ibid.  21—95,  and  105—662;  Woodfall,  19th  ed.  100—111;  and  for  the  stamp, 
duties  thereon,  see  5  Davidson,  Conv.  20,  100—104;  Woodfall,  111;  the  Stamp 
Act,  1891  (54  &  65  Vic.  c.  39),  Sohed.  and  s.  73  Finance  (1909-10)  Act,  1910.. 
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ment  and  letting  of  land  and  house  property  in  the  neighbourhood 
of  the  farm  hereinafter  mentioned . 

2.  I  am  well  acquainted  with  the  farm  and  premises  described 

or  referred  to  in  the  agreetoent  dated  the day  of ,  19 — , 

made  between  {Describe  the  parties),  aiid  now  produced  and  shown 
to  me,  and  marked  G.  H.  1  (i). 

3,  I  was  recently"  employed  by  the  plaintiffs  [or  as  may  &e]  to 
obtain  a  tenant  for  the  said  farm  and  promises,  and  to  negotiate, 
the  letting  thereof. 

■i .  Having  well  considered  the  value  of  the  said  farm  and 
premises,  I  am  of  opinion  that  the  rent  of  £ ,  in  the  said  agree- 
ment mentioned,  is  the  best  rent  that  can  reasonably  be  obtained 
for  the  said  premises;  and  that  the  terms  and  conditions  of  the 
said  agreement  in  other  respects 

'7/  a  draft  lep.se  has  also  been  approved,  add :  and  of  the  draft 
lease  referred  to  in  the  said  agreement,  and  now  also  pro- 
duced to  me  and  marked  G.  H.  2  (i), 
are  fair  and  reasonable,  and  such  as  are  usually  inserted  in  leases  of  ^ 

property  of  the  same  nature;  and  in  my  judgment  and  opinion  it 
will  be  beneficial  to  the  estate  of  the  testator  E .  F .  [or  as  may  be] 
that  the  said  agreement  should  be  carried  into  effect. 

5.  I  have  made  inquiries  as  to  the  position  and  means  of  the 
said  L,  M.  (tenant),  and  as  to  his  ability  to  pay  the  rent  and  per- 
form the  covenants  and  agreements  on  his  part  contained  in  the 
said  agreement,  and  to  be  contained  in  the  lease  to  be  granted  in 
pursuance  thereof.  From  information  derived  by  me  in  prosecut- 
ing such  inquiries,  I  am  of  opinion  that  the  said  L.  M.  is  fully 
able  to  pay  the  said  rent  and  perform  the  said  covenants  and 
agreements;  and  that  he  is  in  all  respects  a  desirable  tenant  for 
the  said  premises. 

Sworn  (de. :  see  Form  11). 


1269. 

Summons  to 

(See  Form  1170.)  settle  draft 


[Dan.  Pr. 

932.] 

1270. 

Formal  parts :  see  Form  8 .  Affidavit  of 

1.  I  have  carefully  examined  and  compared  each  of  the  two  of  en'gross-'^ 

parchment  [or,  paper]  writings  now  respectively  produced  to  me,  ments  of  lease 

(j)  Exhibit  same.     For  form  of  memorandum  of  exhibit,  see  Form  27;  and 
note   (m)  thereto. 
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and  counter- 
part. 


[Dan. 

932.] 


Pr. 


and  marked  respectively  A.B.I  and  A.  B,  2  (&),  with  the  paper 
writing-  now  produced  to  me,  and  marked  A.  B.  3  (k):  being  the 
draft  of  the  lease  settled  at  the  Chambers  of  the  Judge  to  whom 
this  action  [or,  matter]  is  assigned. 

If  so,  add :  pursuant  to  the  order  made  therein,  dated  the  - — 

day  of ,  19 — . 

2.  Each  of  the  said  parchment  [or,  paper]  writings  is  a  true  and 
correct  transcript  and  engrossment  of  the  said  draft. 


1271. 

Memorandum 
of  allowance, 
or  identity. 
[Dan.  Pr. 

932.] 


1272. 

Master's 
certificate  of 
settlement  of 
lease. 
[Dan.  Pr. 
932.] 


19- 


Mr.  'Justice  ■ 


(Short  title.) 
has  settled  and  approved  this  indenture. 


Or,  This  is  the  indenture  of  lease  [or,  counterpart  of  the 
indenture  of  lease]  referred  to  in  my  certificate  [or,  in  the 

order]  made  in  this  action  [or,  matter],  dated  the day 

of ,  19^. 

,  Master.. 


Formal  parts:  see  Form  1438. 

A  proper  lease  to  be  granted  to  L.  M.,  in  the  order  dated  the 

day  of ,  19 — ,  named,  pursuant  to  the  agreement  dated 

the day  of ,  19 — ,  therein  mentioned,  has  been  settled: 

consisting  of  an  indenture  intended  to  be  made  between  (State 
whom :  as  in  the  lease). 

The  said  indenture  and  a  counterpart  thereof  are  respectively 
identified  by  my  signature  in  the  margin  of  the  engrossments 
thereof  respectively. 


1273. 

Minute  of 
order  approv- 
ing an  agree- 
ment, and  the 
lease  to  be 
granted  in 
pursuance 
thereof. 
[Dan.  Pr. 
932.] 


(Date,  title,  parties  appearing,  and  evidence.) 

Order  made:  tliat  the  (within  mentioned)  conditional  agreement 
dated,  dc,  be  carried  into  effect.  And  that  the  plaintiffs  [or  as 
may^  &e]  do  execute  the  indenture  of  lease,  marked  A.,  intended  to 
be  made  between  (Describe  whom),  which  has  been  settled  and 
approved  by  the  Judge  as  a  proper  lease  to  be  granted  in  confor- 
mity with  the  said  agreement;  and  which  lease  and  a  counterpart 
thereof  are  respectively  identified  by  the  signature  of  the  Master 
in  the  margin  of  the  engrossments  thereof.  And  that  the  said 
counterpart  be  executed  by  the  said  L.  M.,  the  lessee.  (Add  any 
direction  given  as  to  costs.) 


(/c)  Exhibit  same.     For  form  of  memorandum  of  exhibit,  see  Form  27;  and 
note   (»j)  thereto. 


S.  3.]      PROCKEDINGS  UNDER  JUDGMENTS  AND  ORDERS.  ''-^S 

(13.)  Raising  Money  by  Sale  or  Mortgage  (I). 


[Bern.  Pr.,  pp.  933,  934.] 


1274. 


(Short  title  and  reference  to  the  record . )  ,  hfamonnt  to 

Statement  of  the  amount  to  be  raised  by  sale  or  mortgage  r^™'^pr 
of  the  testator's  real  estate,  pursuant  to  the  order  dated  933.] 

the day  of ,  19 — . 

The  liabilities  to  be  provided  for,  pursuant  to  the  said  order, 
oonsist  of: 

1.  The  testator's  debts  and  interest,  as  certified  by      £        s.  d. 

the  Master's  certificate,  dated ,  19— 4,379     5  10 

2.  Subsequent  interest  on  the  debts,  say 109     0     0 

3.  Costs  of  the  plaintiffs  and  defendants  of  this 

actiou(m)  *. 203  11     5 


£4,691  17 
The  personal  estate  of  the  testator  applicable  to 
the  payment  of  the  said  liabilities  consists  of: 

1 .  £2,300  Consols,  in  Court,  on  the  credit  of  this 

action — ^now  worth  at  75  per 

cent £1,725     0     0 

2.  Cash    in    Court    on    the    like 

credit    60  17     3 

■■ 1,785  17 


Leaving  a  deficiency  to  be  raised  by  sale  or 
mortgage  of,  say  £2,906     0 


1275. 

Formal  parts :  see  Form  39 .  Summons  for 

on  the  part  of  the  plaintiff  [or  other  person  having  the  conduct  of  Jntg^/g,^ 

the  action],  that  it  appearing  that  the  sum  of  £2,906  will  be  mortgagee  to 

required  to  be  raised  to  pay  the  amount  due  in  respect  of  the  debts,  advance  into 

Court  (»). 

(0  Por  forms  of  order,  see  Seton,  1397,  No.  11,  1400,  No.  14.  For  mode  of  t^an.  Pr. 
working  out  the  order,  see  Dan.  Pr.  933;  Seton,  1398.  A  fee  is  payable  of 
2s.  for  every  £100,  or  fraction  of  £100,  of  the  amount  raised,  on  the  sale  or 
mortgage  of  any  land  or  hereditaments,  pursuant  to  an  order  directing  same 
with  the  approbation  of  the  Judge,  made  in  any  action  or  matter,  for  the  pur- 
pose of  raising  money  to  be  dealt  with  by  the  Ct.  therein:  Ord.  as  to  S.  C. 
Fees,  1884,  Sched.  No.  69.  The  stamps  for  the  fee  may  be  impressed  or 
adhesive:  Ord.  as  to  Stamps,  July,  1884,  Sched. 

(m)  The  costs  of  the  intended  mortgagee  should  be  included  in  the  costs  of 
the  pit.,  or  other  party  having  the  fionduot  of  the  action:  Dan.  Pr.  933,  note  (J) . 

(«)  FomI  of  order  directing  deficiency  of  funds  to  be  raised  by  the  mort- 
gage, ftnd  the  moneys  applied:   see  Seton,  1397,  No.  11.     Upon  the  Master's 
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interest,  and  costs,  by  the  order  dated,  dc,  directed  to  be  raisecC 
by  sale  or  mortgage  of  the  testator's  real  estate  \_or  as  may  be];  and 
the  Judge  being  of  opinion  that  the  said  sum  should  be  raised  by 
mortgage;  and  A.  B.,  of  (residence  and  description),  being  wiUing: 
to  lend  the  said  sum  upon  the  security  of  the  indenture  of  mort- 
gage (o)  hereinafter  mentioned  of  the  said  real  estate: 
A.  B.  may  be  at  liberty,  on  or  before  the day  of 


the  said 
19— ,  to> 

lodge  the  said  £2,906  in  Court,  to  the  credit  of  this  action,  Re  A., 
deceased,  ,A.  v.  B.  (19 — ,  A.  No. — );  and  that,  upon  such  pay- 
ment being  made,  the  defendant  may  execute  and  deliver  to  the- 
said  A.  B.  the  indenture  intended  to  he  made  between  (Set  out' 
names  of  parties  as  in  deed),  which  has  been  settled  by  the  Judge- 
as  a  proper  mortgage  to  be  executed  in  pursuance  of  the  said  order,, 
and  is  identified  by  the  signature  of  the  Master  in  the  margin  of 
the  engrossment  thereof. 


1276. 

Recitals  in 
mortgage  of 
order  to  create 
same  and  of 
payment  of 
mortgage 
money  into 
Court. 
[Dan.  Pr. 
933.] 


(After  recitals  of  judgment,  and  Master's  certificate  of  deficiency- 

of  personalty)    And  whereas  by  an  order  dated  the day  of.' 

,  19 — ,  made  in  the  said  action,  the  costs  of  the  plaintiffs  and; 

defendants  of  the  said  action  were  directed  to  be  taxed;  And  it  was. 
ordered  that  subsequent  interest  should  be  computed  on  the  debts; 

of  the  testator  mentioned  in  the  schedule  to  the  Master's- 

eertifioate,  dated,  dc,  from  the  foot  of  the  said  certificate  to  the- 
day  foi'  payment;  And  that  for  the  purpose  of  providing  such, 
debts,  interest,  and  costs,  such  a  sum  as  the  Judge  should  direct,, 
should  be  raised  by  mortgage  of  a  sufficient  part  of  the  testator's - 
real  estate  mentioned  in  the  schedule  to  the  said  certificate,  or  if 
necessary  the  whole  thereof,  with  the  approbation  of  the  Judge: 

And  whereas  by  an  order  dated  the day  of  • ,  19 — ,  n^ade- 

in  the  said  action  (oo),  after  premising  that  it  appeared  that  the 

sum  of  £ would  be  required  to  be  raised  to  pay  the  amount  due 

(dc. :  see  Form  1275,  to  of  the  said  real  estate),  and  that  the- 
Judge  was  of  opinion  that  the  said  sum  should  be  raised  by  mort- 
gage: It  was  ordered  that  the  said  A.  B.  should  be  at  liberty  (de. : 
Continue  as  in  Form  1275  ta  the  end:  substituting  the  parties- 
therein  named,  for  the  names,  dc.  of  the  intended  parties  to  the 
mortgage):  meaning  thereby  these  presents  and  the  signature  in 

certiiioate  (Form  1226)  being  produced  to  the  Paymaster,  he  will  act  on  the- 
directions   (if  any)  in  the  Sched.  to  the  order  for  distribution  of  the  funds: 
Seton,  1398. 

(o)  See  note  (w),  p.  584. 

(<3o)  For  form  of  summons  to  ground  this  order,  see  Form  127S. 

(p)  For  forms  of  affidavit  of  examination  of  engrossment,  and  raemorandunt 
of  approval,  see  Forms  1270,  1271,  which  can  be  adapted. 
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the  margin  hereof  (p) :     And  whereas  in  pursuance  of,  and  in 

obedience  to,  the  last  recited  order,  the  said  A.  B.,  on  tho  

of ,  19 — ,  lodged  the  said  sum  of  £ in  Court,  to  the  credit 

of  the  said  action,  Ro  A.,  deceased,  A.  v.  B.  (19 — ,  A.  No.  — );  as 
appears  by  the  certificate  of  the  Paymaster  [or  as  may  he],  dated 
the ,  19 — :  Now  this  indenture  witnesseth  that  in  considera- 
tion of  the  payment  of  the  said  sum  of  £ by  the  said  A .  B .  in 

manner  aforesaid,  dc,  Sc. 

1277. 

Affidavit  of 
(Same  as  Forms  1223  arid  1224.)  execution  of 

^  ^  deed. 

1278. 


{Same  as  Forms  1225  ai?d  1226.)  certificate  of 

execution  of 
deed. 


(14.)  Apportiontiienl  of  Deficient  Fund  (g). 

[i>8«.  Pr.,  p.  934.]  1279. 

F or maf parts:  see  Form  8.  Affidavit 

1.  The  £2,000  Consols  referred  to  in  the  order  in  this  action,  apportion- 

dated  the ,  19 — ,  and  thereby  directed  to  be  sold,  produced  the  ^^i°*C(,ujt 

sum  of  £1,500,  which,  together  with  £58  10s.,  the  amount  of  the  (r). 
dividends  accrued  thereon  prior  to  sale,  makes  a  total  sum  of  gg^n' 
£1,558    10s.     After   deducting  therefrom   £150  and  £120,  the 
respective  amounts  of  the  plaintiffs'  and  defendants'  costs  by  the 

said  order  directed  to  be  taxed,  there  remains  a  residue  of 
£1,288  10s.  cash. 

2.  I  have  apportioned  the  said  sum  of  £1,288  10s.  cash  amongst 
(State  vihom :  according  to  the  order ;  as  thus : 

the  several  creditors  [or,  legatees]  in  the  Master's  certificate 

dated  the ,  19 — ,  respectively  named); 

[and  in  making  such  apportionment  I  have,  according  to  the  direc- 
tion of  the  said  order,  computed  and  added  to  the  amount  by  the 
said  certificate  certified  to  be  due  to  each  creditor  [or,  legatee — or 
as  may  he],  subsequent  interest  (s)  on  his  debt  [or,  legacy]  from 

the ,  19 — ,  to  the  ,  19 — ,  at  the  rate  of  interest  which 

such  debt  [or,  legacy]  carries.     Income  tax   on  the  said  interest 

(^q)  For  forma  of  orders,  see  Seton,  1393,  No.  3,  1394,  No.  4,  and  notes.  It 
is  the  practice  for  the  order  to  direct  an  apportionment  without  a  certificate: 
see  Sched.  to  Form  No.  4,  Seton,  1395.  As  to  the  distinction  between  real  and 
personal,  and  legal  and  equitable  assets,  see  WUliams'  Exors.,  1298  et  aeq. ; 
Land  Transfer  Act,  1897  (60  &  61  Vic.  u.  65). 

(r)  It  is  not  usual  to  require  an  affidavit  of  apportionment,  though  such  an 
affidavit  is  still  occasionally  insisted  on.  A  statement  of  apportionment  is 
more  commonly  called  for:  see  Form  1280. 

(s)  In  the  case  of  an  estate  insufficient  for  payment  of  debts  in  full,  sub- 
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has  not  been  deducted  therefrom  as  the  sum  to  be  apportioned  is 
insufficient  to  pay  the  principal  sums  [or,  the  legacies]  payable  to 
the  said  creditors  [or,  legatees].] 

3.  The  result  of  such  apportionment  and  computation  is  set 
forth  in  the  schedule  hereto;  and  as  so  set  forth  is  true  and  correct. 
The  names  of  the  said  creditors  [or,  legatees]  respectively  are  set 
forth  in  the  second  column  of  the  said  schedule,  and  the  amounts 
apportioned  to  them  respectively  are  set  forth  in  the  sixth  column 
of  the  said  schedule,  opposite  their  respective  names. 

Schedule  (t) . 


Serial 

No. 


Names  of  credi- 
tors [or,  lega- 
tees] (m)  . 


Addresses. 


j     Amounts 

!   certified  to 

I  be  due  [and 

subsequent 

interest]. 


John  Jones    ....  I  20,  Cheapside,  Lon- 
i      don,      Woollen - 
draper    


Thomas  Young 

and 
Robert  Toung 


[Subsequent   inte- 
rest (iB)] 


200     0     0 
17  10     0 


Braintree,    in    the 
county  of  Essex, 
executors  of 
WiUiam  Toung,  ' 
deceased 200    0     0 

[Subsequent    inte-  ! 

rest]    j     17  10    0 


{Complete  this  Schedule  from  Schedttle  of  Debts  [or  Legacies'] 
in  Master's  Certificate.) 


Totals 
due. 


Amounts 
appor- 
tioned. 


d.     & 


217  10    0 


217  10     0 


Total..  £ 


57     4   8 


57-    4   8 


1,288  10   0 


sequent  interest  is  not  now  computed,  for  in  the  case  of  the  administration  of 
the  estate  of  a  person  who  died  insolvent  since  1  Nov.  1875,  the  creditors  whose 
debts  carry  interest  are  only  entitled  to  interest  to  the  date  of  the  judgment  for 
administration,  which  by  virtu©  of  J.  A.  1875,  s.  10,  is  equivalent  to  an  adjudica- 
tion in  bankruptcy:  Re,  Summers,  13  0.  D.  136.  And  in  insolvent  estates  income 
tax  is  not  deducted  on  the  interest  allowed  to  date  of  judgment,  as  until  the 
principal  has  been  paid,  nothing  is  really  paid  in  respect  of  the  interest:  Me 
Green,  W.  N.  (1904)  105;  Smith  v.  Law  Guarantee  Soo.,  (1904)  2  Ch.  569. 
When  interest  is  computed  and  paid,  income  tax  must  be  deducted,  and  the 
amount  thereof  stated:  S.  O.  P.  R.  1905,  r.  17a.  In  the  ordinary  way  interest 
would  not  be  calculated  on  legacies  if  the  fund  is  insufficient  to  pay  the  principal. 

(«)  For  this  form  of  schedule,  see  O.  LV.  75;  App.  L.,  No.  20. 

(«)  The  names  of  the  creditors  or  legatees  should  be  stated  in  the  same  order 
as  in  the  Master's  certificate  from  which  they  are  taken. 

(»)  See  note  (s),  preceding  page. 
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1280. 

{Short  title  and  reference  to  the  record.)  statement  of 

Statement  of  the  plaintiff  \pr  as  may  6e],  as  to  the  apportion-  ^^nt  tot!""" 

ment  to  be  made  pursuant  to  the  order  dated  the ,  19 — .  certified  by 

Cash   produced    by    sale   of    the   £2,000    Consols         £       s.  d.  [y), 

directed  to  be  sold  by  the  said  order 1,500    0     0  [^^*°-  ^'■■ 

One  year's  dividend  accrued  thereon  on  5th  April, 

19 — ,  prior  to  such  sale  58  10     0 

£1,558  10     0 
Amount  of  plaintiff's  taxed  costs  paid  thereout,  as 

directed  by  the  said  order  £150     0     0 

Ths  like  of  defendant's  costs  120     0     0 

— 270     0     0 

Balance  to  be  apportioned    £1,288  10     0 

Total  amount   by    the   Master's   certificate   dated      .  £       s.  d. 

the  ,  19 — ,  certified   to    be    due    to    the 

several  creditors  {or,  legatees]  3,500     0     0 

[Subsequent  interest  on  the  debts  {z)  [or,  legacies] 
from  the  date  of  the  said  certificate  to  the 
,  19—    100     a     0 


£3,600     0     0 


The  said  balance  of  £1,288  10s.  Qd.  is  apportionable  amongst 
the  said  several  creditors  {or,  legatees],  pursuant  to  the  said  order, 
as  follows:  — 

{Set  out  the  apportionment:  see  the  Schedule  to  Form  1279.) 


In  the  High  Court  of  Justice, 
Chancery  Division. 

Mr.  Justice . 

Title  of  cause  {or,  matter]. 
Ledger  credit.     As  above. 


Be  A..  B.,  deceased,  E.  v.  F. 
19—.     B.  No. 


1281. 

Master's 
certificate  of 
apportion- 
ment amongst' 
creditors  (a). 


I  certify  that  under  an  order  dated  the day  of ,  19 — , 

(y)  See  note  (g'),  p.  635.  When  a  certificate  of  apportionment  is  made  a 
statement  is  usually  accepted  in  lieu  of  an  affidavit:  see'note  (?•),  p.  635.  The 
eitatement  is  generally  required  to  be  certified,  as  correct  by  the  solicitor 
hasiag  carriage  of  the  proceedings. 

(«)  See  note  (s),  p.  635. 

(a)  See  S.  O.  Funds  Rules,  1905,  r.  11. 
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the  sums  stated  in  the  schedule  subjoined  hereto  amounting  in  the 
whole  to  (State  sum  to  be  dealt  mth  in  words)  have  been  ascer- 
tained to  be  the  sums  payable  under  the  said  order  to  the  persons 
respectively  named,  in  respect  of  the  apportionment  amongst  them 
as  the  creditors  [legatees]  named  in  the  schedule  to  the  Master's 

certificate  dated  the day  of ,  19 — ,  rateably  in  proportion 

to  the  amounts  thereby  certified  to  be  due  to  them  {aa). 
Dated  this day  of -,  19 — . 


Master. 


Schedule. 


Name. 


Address  (if  ascertained). 


Amount  to 
be  paid. 


1282. 

Affidavit  of 
■eligibility  of 
proposed 
trustees  (e) . 
[Dan.  Pr. 
.935.] 


(15.)  Appointment  of  New  Trustees  (b). 

lJ)an.  Pr.,  pp.  935,  936.] 

'Formal  parts:  see  Form  8. 

1.  Show  deponent's  personal  knowledge  of  the  proposed  trus- 
tees ;  as  thus :  I  have,  for years  last  past,  known  and  been 

(aa)  If  subsequent  interest  is  by  the  order  directed  to  be  calculated,  the 
amounts  of  such  interest  will  have  to  be  shown  in  the  Sched.,  and  the  body 
of  the  certificate  varied  accordingly:  see  note  (s),  p.  635. 

(S)  As  to  the  appointment  of  new  trustees,  and  vesting  the  trust  estate,  see 
Trustee  Act,  1893  (56  &  57  Vic.  c.  53),  as.  10,  12,  25—41 ;  Wolstenholme,  10th 
ed.,  257,  279;  and  see  p.  1112;  Ijewin,  12th  ed.,  803  et  seq. ;  Seton,  1162 — 
1191.  As  to  the  duties  and  powers  of,  and  allowances  to,  trustees  and 
executors,  see  Lewin,  294  et  seq.,  709  et  seq.;  and  see  Seton,  1072 — 1150: 
For  forms  of  judgments  and  orders  relative  to  the  appointment  of  new  trustees : 
breaches  of  trust;  charging  with  interest;  and  costs  and  expenses,  see  Seton, 
1072 — 1150.  For  forms  of  order  appointing  new  trustees,  and  directing  the 
retiring  trustees  to  convey  or  assign  the  trust  estate,  see  Seton,  1162,  Nos.  1 
and  2.  The  Forms  given  in  this  section  are  applicable  to  cases  where  the 
trust  estate  is  under  administration  by  the  Ot.  and  new  trustees  have  been 
directed  to  be  appointed  by  the  judgment,  or  where  in  the  course  of  the 
proceedings  it  becomes  necessary  to  appoint  them.  Where  there  is  a  person 
having  the  power  to  appoint,  Form  1287  should  be  used.  Where  the  estate  is 
not  under  administration  by  the  Ct.  the  application  must  he  made  under  the 
Trustee  Act,  1893,  as  to  which  see  p.  1112. 

(c)  The  evidence  of  only  one  witness  is  required  as  to  the  eligibility  of  the 
proposed  trustees:  Se  Arden,  W.  N.  (1887)  166.  The  deponent  must  be  suffi- 
ciently described.  "  Gentleman "  is  no  sufficient  description:  see  Re  Orde, 
24  C.  D.  271;  Se  Horwood,  55  L.  T.  373.  The  solicitor  in  the  matter  ia 
not  a  competent  witness.  The  affidavit  should  give  some  information  as  to  the 
pecuniary  position  of  the  proposed  trustees:  Se  Caatlc  Sterry'a  Trttsts,  W.  N. 
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well  acquainted  with  E.  P.,  of  (residenGe  and  description),  and 
G.  H.,  of  (residenoe  and  description),  the  persons  proposed  to  be 
■appointed  new  trustees  of  the  will  of  A.  B.,  late  of  (residence  and 
•description),  deceased,  the  testator  in  the  judgment  [or,  order]  in 

this  action  [or,  matter],  dated  the day  of ,  19 — ,  named. 

Or,  of  the  indenture  of  settlement,  dated  the day  of , 

19 — ,  made  on  the  marriage  of  A.  B.  with  C.  D.,  in  the  judg- 
ment, dc,  mentioned;  or  as  may  be. 

2.  Shorn  the  position  in  life  of  the  proposed  trustees,  and  their 

•eligibility;  as  thus:  The  said  E.  F.  has  for years  last  past 

■carried  on  business  as  a  banker  at ,  in  the  (county)  of . 

The  said  G.  H.  has  for years  last  past  carried  on  business  as 

a  wine  merchant  at ,  in  the  (county)  of .     During  my 

aforesaid  acquaintance  with  them  I  have  had  many  opportunities 
•of  forming  an  opinion  as  to  their  habits  of  business  and  integrity. 
The  said  E.  F.  and  G.  H.  respectively  are  persons  in  good  credit 
in  the  neighbom'hood  in  which  they  respectively  carry  on  business 
.as  aforesaid,  and  are  both  men  of  business  habits,  and  of  strict 
honour  and  integrity. 

3.  In  my  judgment  and  opinion  the  said  E.  F.  and  G.  H.  are 
fit,  proper,  and  eligible  persons  to  be  appointed  new  trustees  of  the 
said  will  {or,  indenture  of  settlement;  or  as  may  be\. 


1283. 

{Short  title  and  reference  to  the  record.)  Consent  of 

proposed 
I,  A.  B.,  of ,  hereby  consent  to  act  as  a  trustee  of  the  trustee  to  act, 

{Describe  the  instrument).  cerStfof 

Dated  the day  of ,  19—.  ^  soUoitor 

(Signed)  A.  B.       [nkn.  Pr. 


I,  C.  D.,  of ,  solicitor,  hereby  certify  that  the  above-written 

signature  is  the  signature  of  A.  B.,  the  person  mentioned  in  the 
above-written  consent. 

(Signed)        C .  D.  (Solicitor  for  the  said  A .  B . )  (e) . 


935.] 


(1888)  179.  In  Be  iSmith's  Poliay  Trusts,  W.  N.  (1894)  68,  an  affidavit 
stating  that  the  trustees  were  persons  of  good  credit  was  held  sufficient.  A 
proposed  trustee  should  not  be  merely  described  as  "  gentleman." 

(rf)  See  O.  XXXVIII.  19a;  App.  L.,  No.  29.  This  form  was  introduced  by 
R.  8.  O.  Dec.  1885. 

(e)  The  words  in  brackets  are  not  in  the  official  form,  but  they  are  added 
to  meet  the  requirements  of  0.  XXXVIII.  19a. 
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1284. 

Another  form 
of  consent  to 
aotofproposecl 
trustees  where 
preceding 
form  cannot 
beTised(/). 
[Dan.  Pr. 
935.] 


1285. 

Affidavit 
verifying  tlie 
signatures  to 
consent  (/). 
[Dan.  Pr. 
935.] 


'{Short  title  arid  reference  to  the  record.) 
We,  the  undersigned  E.  F.,  of  (residence  and  description)  and 
G.  H.,  of  {residence cmd  description),  do  hereby  testify  our  consent 
to  accept  the  office  of  trustees,  and  to  act  in  the  trusts  of  the  will  of 
A.  B.,  late  of  (<fc.;  as  in  Form  1282):  in  case  this  Court  shall 
think  fit  to  appoint  us  to  that  office.    Dated  this day  of y 


19—. 


E.  F. 
G.  H. 


Signed  by  the  said  E.  F.  and  | 
G.  H.  in  the  presence  of,  ) 

J.  K.,  of  {residence  and  description). 


Formal  parts:  see  Form  8. 
1.  The  signatures  of  " 


and 


respectively  set  ani 
now  produced  and 
-  day  of 


subscribed  to  the  paper  writing  marked  A 

shown  to  me,  purporting  to  be  the  consent,  dated  the 

— — ,  19 — ,  of  E.  F.  and  G.  H.  to  accept  the  office  of  trustees  of 

the  will  of  A.  'B.\pr  as  may,  fee],  are  of  the  respective  proper  hand- 

•writings  of  the  said  E.  F.  and  G.  H.,  in  such  paper  writing; 

respectively  named  and  described:  as  I  know  from  having  seen 

them  respectively  sign  the  said  paper  writing. 


1286. 

Summons  to 
appoint 
trustees  [g] . 
[Dan.  Pr. 
936.] 


Formal  parts :  see  Forna  39 . 
on  the  part  of  the  plaintiff  [or  as  may  fee],  that,  pursuant  to  the- 

judgnient  [or,,  order]  dated  the day  of ,  19 — ,  E.  F.,  of 

{residence  cmd  description),  and  G.  H.,  of,  dc,  may  be  appointed, 
trustees  of  the  wiU  of  A.  B.,  the  testator  therein  named  [or  as  may 
fee],  in  lieu  of  L.  M.,  now  deceased,  and  N.  0.,  in  the  said  judg- 
ment [or,  order]  named  [or  as  may  fee ;  and  add,  if  'necessary, 
directions  for  conveying,  assigning,  or  vesting  the  trust  property- 
in  the  new  trustees'].  

(/)  Where  a,  solicitor  cannot  certify  the  signature,  the  consent  must  be 
signed  in  the  presence  of  a  witness  who  must  mate  the  above  affidavit;  but 
only  the  costs  of  a  certified  consent  will  be  allowed  as  0.  XXXVIII.  r.  19a, 
requires  Form  29,  App.  L.,  to  be  used. 

(j)  As  to  vesting  the  trust  property  in  the  new  trustees  by  deed,  see  Dan. 
Pr.  935.  For  forms  of  conveyance,  see  2  Prideaux,  Conv.,  21st  ed.,  672 — 717; 
4  Davidson,  Conv.  611 — 661.  As  to  the  stamp  duty,  see  the  Stamp  Act,  1891 
(54  &  55  Vic.  c.  39),  Sohed. ;  and  8.  73,  Finance  (1909-10)  Act,  1910.  As  to  the 
efifect  upon  the  trust  property  of  a  declaration  of  vesting  contained  in  the  deed 
appointing  new  trustees,  see  Trustee  Act,  1893  (56  &  57  Vic.  o.  53),  s.  12; 
Wolatenholme,  10th  ed.,  266.  The  solicitor  to  a  party  in  the  action  will  not  be 
appointed  trustee,  nor,  as  a  rule,  a  beneficiary. 
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Fornutl  parts :  see  Form  39 . 
on  the  part  of  the  plaintiff  [or  as  may  be],  that  the  applicant,  as 
surviving  trustee  of  the  will  of  A.  B.,  the  testator  in  this  action 
[or  as  may  be],  may  he  at  liberty  to  exercise  the  power  of  appoint- 
ing new  trustees  vested  in  him  by  the  will  of  the  said'  A.  B.,  by 
appointing  E.  P.„  of  (residence  and  description),  and  G.  H.,  of, 
cBc^,  as  trustees  of  the  will  of  the  said  A.  B.  jointly  with  the 
applicant  [or  as  may  be],  in  the  place  of  L.  M.,  deceased,  and 
N.  O.,  who  is  desirous  of  being  discharged  from  the  trusts  of  the 
said  will  [or  as  may  be]. 

(16.)  Settlement  of  Deeds  {i). 

[San.  Pi:,  pp.  936—938.] 

(Same  as  Form  lll'O.) 


1287. 

Summons  for 
liberty  to 
exercise 
power  of 
appointing- 
nevr  trustees 
(A). 

[Dan.  Pr. 
936.] 


Formal  parts :  see  Form  1211. 

The  Judge  has  directed  that  the  draft  of  the  (description  of 

deed),  by  the  judgment  [or,  order]  dated  the day  of , 

19 — ,  directed  to  be  settled,  be  [perused  and]  settled  by  the  con- 
veyancing counsel  in  rotation  [or  as  may  be]  (j) . 

Dated  this day  of ,  19 — . 

■ ,  Master. 


1388. 

Summons  to 
proceed. 
[Dan.  Pr. 
936.] 

1289. 

Direction  to 
the  convey- 
ancing 
counsel  to 
settle  the  draft 
of  the  deed. 
[Dan.  Pr. 
936.] 


(A)  If  there  has  been  no  judgment  or  order  direoting^  a  reference  to  Chambers 
to  appoint  new  trustees,  and  there  are  persons  before  the  Ot.  in  whom  the 
power  to  appoint  new  trustees  is  vested,  an  application  may '  be  made  for 
liberty  to  exercise  the  power.  For  form  of  order,  see  Seton,  1163,  Nos.  3,  4. 
The  nominee  of  the  donee  of  the  power  of  appointing  new  trustees  (whether 
express  or  statutory)  will  be  accepted,  unless  Mere  be  strong  grounds  for  re- 
jecting him:  He  Gadd,  Eastwood  v.  Clark,  23  C.  D.  134;  Me  Hall,  Hall  v. 
Hall,  51  L.  T.  901;  Re  Sales,  W.  N.  (1911)  194.  Evidence  of  fitness  of  the 
proposed  trustees,  and  of  their  consent  to  act,  will  be  required.  As  to  the  power 
of  appointing  new  trustees  without  the  intervention  of  the  Ot.,  see  the  -Trustee 
Act,  1893  (56  &  57  Vic.  c.  53),  s.  10;  and  as  to  the  powers  of  a  trustee 
appointed  by  the  Ot.,  see  Ibid.,  s.  37.  As  to  reducing  or  increasing  the  number 
of  trustees.  Ibid.,  s.  10  (2)  («)  (e).  As  to  appointing  separate  sets  of  trus- 
tees, Ibid.,  s.  10  (2)  (6). 

(i)  Settlement  of  deeds  in  case  the  parties  differ. — In  such  case,  upon  the 
return  of  the  summons  to  proceed,  the  party  entitled  to  prepare  the  draft  deed 
will  be  directed  to  deliver  a  copy  thereof,  within  such  time  as  the  Judge  thinks 
fit,  to  the  party  entitled  to  object  thereto:  who  will  be  directed  to  deliver  to 
the  other  party  a  statement  in  writing  of  his  objections  within  eight  days  after 
the  delivery  of  such  copy;  and  the  proceedings  will  be  adjourned  until  after 
the  expiration  of  such  period  of  eight  days:  see  O.  LV.  34.  The  words  "in 
case  the  parties  differ  "  ought  to  be  omitted  in  orders  directing  deeds  to  be 
settled  if  an  infant  is  interested  in,  and  a  necessary  party  to,  the  conveyance: 
Calvert  v.  Godfrey,  2  Beav.  267;  but  not  if  the  infant,  though  interested, 
is  not  a  necessary  party  to  the  deed:  Richardson  v.  Ward,  11  Beav.  378. 
The  words  should  be  omitted  where  a  party  is  in  default,  because  if  the  other 
party  does  not  come  in  there  will  not  be  a  difference.  The  omission  of  the 
words  does  not  necessitate  n,  reference  to  conveyancing  counsel:  see  Baxendale 
V.  Lueas,  W.  N.  (1895)  30. 

(/)  For  form  of  note  of  the  rotation  name,  see  Form  1212;  and  see  note  (f) 
thereto. 
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1290. 

leoitals  in  a 
raft,  of  a 
idgment  or 
•der,  and 
irtifioate  of 
Dproval  (I). 
3au.  Pr. 
18.] 


And  whereas  by  a  judgment  [or,  order]  made  in  the  said  action 

[or,;  matter],  and  dated  the day  of ,  19 — ,  it  was  ordered 

that  (Recite  so  much  of  the  judgment  or  order  as  is  material: 
including  the  direction  that  the  deed  be  settled  by  the  Jvdge, 
either  absolutely,  or  only  in  case  tjie  parties  differ) .    And  whereas 

it  appears  by  the  certificate  dated  the day  of ,  19 — ,  of 

the  Masfcer  of  the  said  Judge,  that  these  presents  have  been  settled 
by  the  said  Judge,  as  a  proper  deed  of  conveyance  [or  as  may\ 
be]  (it),  in  pursuance  of  the  said  recited  judgment  [or,  order]. 


1291. 

srtificate  on 
py  of  draft. 
)an.  Pr. 

7-] 

1292. 

BSdavits  of 
amination 
engross- 
3nt  and  of 
eoution . 
)an.  Pr. 
8.] 

1293. 

emorandum 
identity. 
»an.  Pr. 

8.] 

1294. 

irtifioate  of 
proval (and 
ecution)  of 
ed  (m). 
>an.  Pr. 
8.] 


1295. 

irtifioate  of 
eoution. 
)an.  Pr. 
8.] 


{Same  as  Form  1213,  and  see  note  (u)  thereto.) 


(Same  as  Forms  1214,  1223,  1224,  1270.) 


(Same  as  Form  1271.) 


Formal  parts:  see  Form  1438. 

A  propel'  conveyance  (fc)  to  A.  B.,in  the  judgment  [or,  order] 

dq,ted  the day  of -,  19 — ,  named,  of  the  hereditaments 

therein  mentioned  [or  as  inay  be;  according  to  the  judgment  or 
order],  has  been  settled:  consisting  of  an  indenture  intended  to 
be  made  between  (State  whom;  as  in  the  deed).  The  said  in- 
denture is  identified  by  my  signature  in  the  margin  of  the  engross- 
ment thereof. 

If  so :  The  said  indenture  has  been  executed  by  the  plaintifE 
C.  D.,  and  defendant  E.  F.  [or  as  may  be]. 


(Same  as  Form  1225  or  1226.)' 


(/c)  See  note  (o),  p.  585. 

(0  Where  a  person  neglects  or  refuses  to  comply  with  an  order  directing 
him  to  execute  a  deed  tlie  Court  may,  in  pursuance  of  the  Judicature  Act,  1884 
(47  &  48  Vic.  c.  61),  s.  14,  direct  sjioh  deed  to  be  executed  by  a  person  to 
be  nominated  for  the  purpose:  see  Form  1356,  and  note  thereto. 

(m)  For  form  of  certificate  of  good  title,  approval  of  conveyance,  and  parties 
to  execute,  and  receive  the  consideration  money r^  see  Form  1222:  and  of  settle- 
ment of  lease,  Form  1272. 
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(17.)  Sales  by  the  Court. 

[I>an.  Pr.,  pp.  938—972.] 

Sales  by  the  Court. — S-ummary  of  Material  Provisions  of  S.  S.  G.  1883. 

Power  of  Court  to  order  sale  of  real  estate. — If  in  any  cause  or  Oedee. 
matter  relating  to  any  real  estate  a  sale  of  such  estate  or  any  ^— — ^— — — 
part  thereof  appears  necessary  or  expedient,  an  order  for  sale 
may  be  made,  and  any  party  bound  by  the  order  and  in  posses- 
sion of  the  estate,  or  receipt  of  the  rents  and  profits,  wlU.  be  com- 
pelled to  deliver  up  such  possession,  or  receipt  to  the  purchaser, 
or  such  other  person  as  may  be  directed  LI.  1. 

Mode  of  carrying  out  sale. — ^lu  all  oases  where  a  sale  is  ordered, 
the  Court  or  Judge  has  power,  with  a  view  to  avoiding  expense 
or  delay,  or  for  other  good  reason,  to  authorize  the  same  to  be 
■carried  out,  either  as  at  present — 

(a)  by  laying  proposals  before  the  Judge  in  Chambers  for  his 

sanotion;   or 

(b)  by  proceedings   altogether   out  of   Court,   any  moneys 

produced  thereby  being  paid  into  Court,  or  to  trustees, 
or  otherwise  dealt  with  as  the  Judge  in  Ohambers 
may  order. 

Provided  that  proceedings  altogether  out  of  Court  are  not  to 
lie  sanctioned  untU  the  Judge  is  satisfied  by  sufficient  evidence 
that  all  persons  interested  in  the  estate  to  be  sold  are  before  the 
Court  or  are  bound  by  the  order  for  sale.  Every  order  autho- 
rizing the  proceedings  altogether  out  of  Court  must  be  prefaced 
by  a  declaration  that  the  Judge  is  so  satisfied,  and  a  statement  of 
the  evidence  upon  which  such  declaration  is  made  „     lA. 

Power  to  order  sale  in  debenture-holders'  action. — ^In  debenture-, 
holders'  actions,  where  the  debenture-holders  are  entitled  to  a 
charge  by  virtue  of  the  debentures,  or  of  a  trust  deed,  or  other- 
wise, and  the  plaintiff  is  suing  on  behalf  of  himself  and  other 
debenture-holders,  and  where  the  Judge  in  person  is  of  opinion 
that  there  (must  eventually  be  a  sale,  he  may  in  his  discretion  direct 
ii,  sale  before  judgment,  and  also  after  judgment  before  aU  the 
persons  interested  are  ascertained,  whether  served  or  not „     lE. 

Abstract  of  title  to  be  laid  before  Conveyancing  Counsel.- — ■ 
Before  any  estate  or  interest  is  put  up  for  sale,  an  abstract  of  title 
must  be  laid  before  some  Conveyancing  Counsel  approved  by  the 
Court  or  Judge.  The  conditions  of  sale  must  specify  a  time  for 
delivery  of  the  abstract  to  the  purchaser  „     2. 

Sale  with  approbation  of  the  Judge. — Unless  otherwise 
ordered,  the  property  must  be  sold,  with  the  approbation  of 
the  Judge,  to  lie  best  purchaser  that  can  be  got  for  the 
same  to  be  allowed  by  the  Judge,  and  all  proper  parties  must 
join  in  the  sale  and  conveyance  „     3. 

Payment  into  Court  of  purchase-money. — ^No  order  for  payment 
of  purchase-money  is  necessary,  but  a  direction  for  that  purpose 
signed  by  the  Master  is  sufficient  authority  for  the  Paymaster- 
General  to  receive  the  money  „     3a. 

Form  of  affidavit  of  value. — ^Affidavits  for  the  purpose  of  fixing 
reserved  biddings  must  state  the  value  of  the  property  by  refer- 
ence to  an  exhibit  containing  such  value,  so  that  the  value  may 
not  be  disclosed  by  the  affidavit  when  filed  „     4. 

Prints  of  particulars  and  conditions  of  sale. — ^Two  copies,  certi- 
fied by  the  solicitor  as  correct,  must  be  left  at  Ohambers „     5. 

.Affidavit  of  result  of  sale. — ^An  office  copy  of  the  affidavit 
(now  certificate  of  auctioneer  and  solicitor:  see  r.  6a)  with  the 
bidding  paper  and  particulars,  must  be  left  at  Ohambers  at 
least  one  clear  day  before  the  day  appointed  for  settling 
the  certificate  of  result      „     6. 

Certificate  of  result  of  sale  by  auctioneer  and  solicitor, — The 
particulars  of  sale  must  be  signed  by,  and  the  result  of  sale  certi- 
fied under,  the  hands  of  the  auctioneer  and  solicitor  of  the  party 
conducting  the  sale.  No  affidavit  verifying  the  particulars  or 
Tcsult  of  sale  is  required.     See  App.  L.,  No.  16  „     6a. 
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C&nduot  of  sale  of  trust  estates. — ^In  an  action  for  administra-       Oedeb. 

tion  of  the  estate  of  a  deceased  person,  or  execution  of  the  trusts  — ■ 

of  a  written  instrument,  conduct  of  any  sale  ordered  by  the  Court 
will  bo  given  to  the  executor,  administrator,  or  trustee  in  whom 
the  property  is  vested,  unless  otherwise  directed  _ L.  10. 

Applications    relating    to    sale. — Such     applications    are     to 
be  disposed  of  in  Chambers  LV.   2   (14)," 

As  to  sales  by  the  Court,  see  Seton,  324^349;  Dart,  V.  &  P.,  7th  ed.,  IISI,— 
1190;  1  Davidson,  Conv.  606;  Encyol.  Laws  of  Engl.,  tit.  "Sale  by  the 
Court.''  As  to  directing  a  sale  to  be  carried  out  in  a  District  E^istry,  see 
J.  A.  1873,  s.  60;  McDonald  v.  Foster,  6  C.  D.  193.  As  to  the  Court  fees 
payable,  see  note  (I),  at  p.  633. 


■  1296.  

Summons  for       Formal  parts :  see  [Form  39 . 

estate f)!°.  "^^^  On  the  part  of  the  plaintiff,  that  the  real  estate  of  A.  B.,  the 
Q?Q*i'  '^''  testator  in  the  pleadings  named  [or  as  may  6e],  may  be  sold  with 
the  approbation  of  the  Judge :  free  from  the  incumbrances  of  such 
of  tho  incumbrancers  (if  any)  as  shall  consent  to  the  sale,  and 
subject  to  the  incumbrances  of  such  (if  any)  of  them  as  shall  not, 
consent  thereto.  And  that  the  money  to  arise  by  such  sale  may 
be  paid  into  Court  to  the  credit  of  this  action,  B.  v.  D.,  19 — , 
B.  No.  — .  "Proceeds  of  sale  of  testator's  real  estate."  And  if 
such  money,  or  any  part  thereof,  shall  arise  from  real  estate  sold; 
with  the  consent  of  incumbrancers,  then  that  it  may  be  applied  in; 
the  first  place  in  payment  of  what  shall  appear  to  be  due  to  such, 
incumbrancers  according  to  their  priorities  (o) . 


1297.  

Consent  of  an  (Short  title  and  reference  to  the  record.) 

to  estate  being      I,  the  undersigned  C.  D.,  of  (residence  and  description),  do 

sold  free^f rom  jj^gj-eby  cQnsent  that  the  real  estate  of  A.  B.,  the  testator  in  the 

brance(p).       order  [or,  judgment]  in  this  action  dated  the ,  19 — ,  named,. 

93^]  '^  shall  be  sold,  with  the  approbation  of  the  Judge,  under  the  provi- 
sions of  the  said  order  [or,  judgment],  free  from  my  mortgage 
[charge]  (pp)  thereon  for  the  sum  of  £500  and  interest,  created 

by  an  indenture  dated  the ,  19 — .    And  I  ag^ree  to  join  in  such 

sale,  and  in  the  conveyance  (pp)  thereof  to  the  purchaser;  and  to. 
produce,  whenever  required,  for  the  purpose  of  such  sale,  such 
of  the  title  deeds  and  writings  relating  to  the  said  estate  as  are 
in  my  possession  or  power. 

Dated  this day  of ,  19—.  CD. 

Witness  to  the  signature 
of  the  said  CD., 

G.  H.,  of  (residence  aand  description). 


(»)  See  0.  LI.  1;  0.  LV.  2  (14);  and  headnoie,  supra.  For  forms  of 
order,  see  Seton,  1347,  No.  2,  1412,  No.  3.  As  to  sales  free  from,  or  subject 
to,  incumbrances,  see  Seton,  332. 

(o)  If  the  estate  is  unincumbered,  vary  the  form  accordingly. 

(p)  As  to  the  consent  of  an  inoumbraJioer  to  a  sale,  and  as  to  the  in- 
terest, in  lieu  of  notice,  to  which  he  is  entitled,  see  Seton,  1372. 

{pp)  See  note  (to),  p.  584,  and  note  (o),  p.   585. 
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1298. 
Formal  parts :  see  Form  39.  Summons  for 

on    the    part    of    the    plaintiS  [or  as  may  be],  that  A.  B.,  of  ^entT^*" 
{residence),  gentleman,  one   of   the   solicitors  ,  of   the    Supreme  stranger  to 
Court    (he    consenting),    [or,    W.    H.    W.,    Esq.,    the    Official  Bale(j). 
Solicitor],  may  be  appointed  to  conduct  the  sale  directed  by  the  [?„*?"  ^^' 

judgment  [or,  order]  dated  the ,  19 — ,  of  the  estates  therein 

mentioned:  the  plaintiffs  and  defendants  respectively  having 
libertj'  to  bid  at  the  said  sale;  and  that  the  costs  of  the  said  A.  B. 
[or,  of  the  said  Official  Solicitor],  of  and  incident  to  such  sale  may 
be  provided  for  in  such  manner  as  the  Judge  shall  hereafter  direct. 


1299. 

Formal  parts :  see  Form  39.  Summons  for 

on  the  part  of  the  plaintiff  that  it  appearing  from  the  evidence  courUrl 
intended  to  be  read  upon  this  application  that  all  persons  interested  [Dan.  Pr. 
in  the  real  estate  of  A.  B.,  the  testat,or  in  the  pleadings  named       '-' 
[or  as  may  he~\,  are  before  the  Court  or  will  be  bound  by  the  order 
to  be  made  hereon  that  the  said  real  estate  may  be  sold  out  of 
Court,  subject  to  a  reserve  iprice  and  the  remuneration  jof  the 
auctioneer  being  fixed  by  the  Judge.     And  that  the  money  to 
arise  from  such  sale  may  be  lodged  in  Court,  to  the  credit  of  this 
action,  JSe  A.,  deceased,  A.  v.  B.,  to  an  account  to  be  intituled 
"  Proceeds  of  sale  of  testator's  real  estate,"  subject  to  further  order. 


1299a. 

(Title  and  reference  to  record.)  Affidavit  of 

l*Pftn IT"   OT    ^51  Ifl 

Formal  parts :  see  Form  8 .  out  of  Court 

1.  I  did  on  the ,  19—,  at  the  ■ Hotel,  in  the  City  o^  °^^^f^u 

in  the  lots,  subject  to  the  reserved  biddings  fixed  by  the  property  (n-). 


Judge  and  to  the  conditions  specified  in  the  particulars  and  con- 
ditions of  sale  now  produced  and  shown  to  me,  and  marked  A.  (s), 
put  up  for  sale  by  auction  the  estates  [the  freehold  house  ajid 

(^)  If  all  the  parties  to  the  action  have  liberty  to  bid,  and  cannot  agree 
on  a  solicitor  to  conduct  the  sale,  the  official  solicitor  will  usually  be  called 
in,  and  the  conduct  committed  to  him.  As  to  the  conduct  of  the  sale  ,of 
trust  property,  see  0.  I/.  10;  and  headnote,  p.  644.  As  to  the  conduct  of  a  sale 
in  other  caaee,  see  Dan.  Pr.  942;  Seton,  330. 

(»•)  See  O.  LI.  lA,  and  headnote,  p.  643.  When  a  sale  is  directed  to  ,tak« 
place  out  of  Ot.  the  order  directs  that  the  reserved  biddings  and  the  auc- 
tioneer's remuneration  be  settled  by  the  Judge,  and  the  purchase-money  be 
paid  directly  into  Ot.:  Pitt  v.  WMte,  57  L.  T.  650;  Be  Stedman,  58  L.  T. 
709.  Sales  out  of  Ct.  in  partition  actions  have  been  directed:  Willis  v.  W., 
38  W.  R.  7;  Crook  v.  C,  W.  N.  (1890)  26;  but  the  practice  is  not  encouraged: 
Strugnell  v.  8.,  27  C.  D.  258.  Except  under  special  circumstances,  a  sale 
out  of  Ct.  will  usually  not  be  directed  unless  all  parties  interested  are  sui  jitris. 

As  to  the  evidence  to  be  produced  on  an  application  for  sale  out  of  Ct.,  and 
the  declaration  witii  which  an  order  for  such  sale  should  be  prefaced,  see  the 
proviso  to  0.  LI.  lA,  and  headnote,  p.  643;  and  see  Cumberland  Union  Banking 
Co.  v.  Maryport,  ^o.  Co.,  (1892)  1  Ch.  92.  For  forms  of  order,  see  Seton,  324, 
325    Nos.  3   4. 

(>t)  An  affidavit  of  result  is  necessary  where  the  sale  is  ordered  to  take  place 
out  of  Court,  as  0.  LI.  r.  6a  only  applies  to  a  sale  with  the  approbation 
of  the  Judge. 

(.?)  For  form  of  memorandum  of  exhibit,  see  Form  27. 
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1300. 

Summons  for 
deliyery  out, 
for  the  pur- 
poses of  the 
sale,  of 
documents 
deposited  in 
Court . 
[Dan.  Pr. 
943.] 


premises  (or  as  may  be)'\  described  in  such    particulars.      The 
result  of  such  sale  is  truly  set  forth  in  the  schedule  hereto . 

2.  I  have  received  the  sums  set  forth  in  the  4th  column  of  thei 
schedule  hereto  as  deposits  from  the  respective  purchasers  whose 
names  are  set  forth  in  the  3rd  column  of  the  said  schedule  opposite 
the  said  sums  in  respect  of  their  purchase-money,  leaving  the  sums 
set  forth  in  the  5th  column  of  the  said  schedule  due  in  respect 
thereof. 

3 .  The  said  sale  was  conducted  by  me  in  a  fair,  open  and  candid 
manner  and  according  to  the  best  of  my  skill  and  judgment. 

The  Schedule. 


No. 
of 

Lot. 

Amount 
of  purchase- 
money  or 
of  highest 
bidding. 

Names,  addressee  and* 
descriptions  of  purchasers. 

Deposit. 

Balance 

remaining 

unpaid. 

1 

2 
3 

4 

£     s.   a. 

900     0     0 

200     0     0 

No  bidding. 

7S0    0    0 

Edward  Thornton,  of  Epping, 

Essex  (farmer). 
Not  sold. 

Thomas   Edward  Masson,   of 
Ilford,  Essex  (flour  merchant) 

£ 

£      a.    d. 
90     0    0 

75"6     0 

£      s.    d. 
810     0     0 

675' "o     0 

165     0     0 

1,485     0     0 

Sworn  {Sc. :  see  Form  11). 


Formal  parts :  see  Form  39. 
on  the  part  of  the  plaintiff; 

Or,  defendant — (w,  of  A.  B.,  the  person  appointed  to  conduct 
the  sale  in  this  action — or  as  may  be ; 
that  (Describe  the  documents ;  as  thus : 

the  several  deeds  and  documents  specified  in  the  schedule  to 
the  affidavit  of  the  defendant  CD.,  filed  the  — — ,  19 — ,  and 
deposited  by  him  in  Court,  pursuant  to  the  order  dated  the 

,   19 — ,  or  such  of  them  as  the  applicant  may  deem 

necessary), 
may  be  delivered  out  to  the  applicant's  solicitors,  Messrs.  E.  F. 
and  G.  H.,  or  one  of  them,  to  enable  them  to  prepare  for  and 
conduct  the  sale  directed  by  the  judgment  [or,  order]  dated  the 

,  19 — :  the  applicant  and  his  said  solicitors  undertaking  ,to 

re-deposit  the  same  whenever  required  so  to  do  by  the  Judge; 
and  that,  in  the  meantime,  the  parties  entitled  to  inspect  the 
documents  so  delivered  out  shall  be  at  liberty  at  all  seasonable 
times,  upon  reasonable  notice,  to  inspect  the  same  at  the  office  of 
the  said  Messrs.  E.F.  and  G.H.,  situate  at,  dc;  and  to  take 
copies  and  abstracts  thereof,  and  extracts  therefrom,  as  they  may 
be  advised,  at  their  expense. 
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1301. 

Particulars  of 
8ale(ss). 


'(Short  title  and  reference  to  the  record.) 
Particulars  and  conditions  of  sale  of  {Insert  a  general  descrip-  [Dan/'pr 
tion  of  the  -property ;  as  thus :  ^*^] 

certain  freehold  and  leasehold  estates,  situate  in  the  parish  of  duotory. 

,  in  the  county  of :  comprising  a  freehold  farm  called 

"Manor    Farm,"    containing   about    180    acres    of   arable, 
meadow,  and  pasture  land;  and  four  leasehold  cottages  situate 
in  Bakewell  Lane,  adjoining  the  said  farm,  held  for  an  un- 
expired term  of  about  70  years  at  a  nominal  rent) : 
which  will  be  sold  by  auction  by  Mr.  L.  M.,  with  the  approbatioli 

of    Mr.    Justice   ,    the    Judge    to    whom   this    action    \or, 

matter]    is    assigned^:    pursuant    to    the    judgment    [or,    order] 

therein  dated  the  day  of -,  19 — :  at  the Hotel,  at 

,  in  the  county  of ,  on ,  the day,  of ,  19 — ,  at 

(5  for  6)  o'clock  in  the  evening,  in lots. 

Particulars  and  conditions  of  sale  may  be  obtained  of  Mr .  A .  B . , 

of ,  in  the  county  of  — — ,  solicitor;  of  Messrs.  C.  and  D.,  of, 

d;G. ;  of  the  auctioneer  at  ^ — ;  and  at  the  place  of  sale  {t). 


PARTICULARS. 

Lot  1.  A  freehold  farm  called  "Manor  Farm,"  situate  at -, 

in  the  parish  of ,  and  county  of :  consisting  of  180  acres 

of  arable,  meadow,  and  pasture  land,  in  a  high  state  of  cultivation, 
and  a  large  and  commodious  farmhouse,  brickbuilt  and  tiled,  con- 
taining ten  rooms:  with  large  barn,  cart  sheds,  stables,  and  other 
outbuildings.  This  lot  is  in  the  occupation  of  Mr.  A.  B.,  under 
an  agreement  which  expires  at  Michaelmas  next,  at  the  annual  rent 
of  £300 .    The  farm  is  subdivided  as  follows: — 


No.  on 

plan 

annexed. 

Description. 

State. 

Quantity. 

HO 

Souse  and  homestead 

Meadow 

A.   li.  p. 

0     2     0 

141 

Homeolose 

4     0     0 

143 

Arable    

10     2     0 

{Set  out  the  rest  of  the  parcels 

• 

in  like  manner.) 

Total 

180     0     0 

(2)  Formal 
partioularH. 


(««)  As  to  the  pr^aration  and  settlement  of  particulars  and  conditions  of 
sale,  see  Dart,  V.  &  P.,  7th  ed.,  1163  et  aeq.;  1  Davidson  Conv.  505—606.  Aa 
to  particulars  and  conditions  generally,  see  Seton,  329. 

(<)  The  public  are  never  to  be  referred  to  the  Judge's  Chambers  as  a  place 
where  prints  of  the  particulars  and  conditions  may  be  obtained:  Dan.  Pr.  9J:8, 
note  (<2). 
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Lot  1  will  be  sold  subject  to  a  right  of  way,  i-eserved  to  the) 
owner  of  the  adjoining  lands,  and  his  servants,  and  others, 
across  the  long  ten  acres,  by  a  footpath  running  from  west  to 
east. 
Lot  2.  Four  leasehold  cottages,  each  containing  four  rooms  and 
a  closet,  and  a  small  garden  to  each  cottage:  all  situate  in  Bake- 
well  Lane,  adjoining  the  long  ten  acres. 

Lot  2  is  held  under  a  lease  for  a  term  of  80  years  from  Lady, 

Day,  19 — ,  at  a  ground-rent  of  £ ;    and  is  now  in  the 

several  occupations  of  C,  D.,  E.,  and  F.  as  weekly  tenants, 
at  rentals  amounting  to  £ — ^  per  annum. 


1302. 

Memorandum 
of  direction  to 
the  convey- 
ancing 
counsel  to 
advise  on  and 
settle  the 
conditions  of 
sale  (e<). 
[Dan.  Pr. 
944.] 


1303. 

Ordinary- 
conditions  of 
aale{y). 
[Dan.  Pr. 
945.] 

(1)  Advance  at 
each  bidding. 

(2)  Reserved 
bidding  (z) . 


Formal  parts:  see  Form  1211. 

The  Judge  has  directed  that  an  abstract  of  the  title  to  the 
estates  by  the  judgment  [or,  order]  in  this  action  [or,  matter} 

dated  the day  of  — ^,  19 — ,  directed  to  be  sold:  and  which 

are 'comprised  in  the  particulars  to  which  I  have  put  my  initials: 
be  laid  before  the  conveyancing  counsel  in  rotation  [or  as  may 
6e]  {x),  for  his  opinion  thereon,  with  a  view  to  such  sale;  and  to 
advise  what,  if  any,  special  conditions  of  sale  are  rendered 
necessary  or  proper  by  the  state  of  the  title;  and  that  such  special 
conditions,  if  any,  and  the  other  conditions  necessary,  be  settled 
by  sucb  counsel. 

Dated  this  ■ day  of ,  19 — . 

,  Master". 

CONDITIONS  OF  SALE. 


1.  No  person  is  to  advance  less  than  £ at  each  bidding. 

_   2.  The  sale  is  subject  to  a  reserved  bidding  for  each  lot:  ^^•hich 

(«)  See  0.  LI.  2;  and  headnote,  p.  643.  As  to  the  root  of  title,  and  the 
title  ix)  be  shown  to  different  species  of  property,  see  the  Vendor  and  Pur- 
chaser Act,  1874  (37  &  38  Vic.  c.  78),  ss.  1—3;  the  Conveyancing  Act,  1881 
(44  &  4S  Vic.  c.  41),  s.  3;  Dart,  167,  332  et  seq.;  X  Davidson,  527—538; 
and  as  to  the  preparation  of  the  abstract,  see  Dart,  317 — 343;  1  Davidson, 
523—526;  1  Prideaux,  21st  ed.,  61—68.  An  affidavit  verifying  the  abstract 
is  not  required,  preparatory  to  a  sale  by  the  Ct.:  Dan.  Pr.  944,  note  (s). 

(x)  As  to  obtaining  the  reference  to  the  Conveyancing  Counsel  in  rotation, 
or  to  one  in  particular  of  such  counsel,  see  note  (s),  at  p.  588.  For  form  of 
note  of  the  rotation,  name,  see  Form  1212. 

(y)  For  the  official  form,  see  0.  LV.  75;  App.  L.,  ]Sfo.  15.  The  form  "iven 
has  been  brought  up  to  date. 

(«)  Where  the  property  is  to  be  sold  without  reserve,  this  condition  is  varied 
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has  been  fixed  by  the  Judge  to  whom  this  action  is  assigned  [and 
the  vendor  reserves  the  right  to  bid  up  to  the  reserved  price  (a)]. 

3.  Each  purchaser  is  at  the  time  of  sale  to  subscribe  his  name  (3)Biddmg. 
,11...  paper  (o) . 

and  address  to  his  bidding  in  the  bidding  paper;  and  the  abstract 

of  title,  and  all  written  notices,  and  communications,  and  sum- 
monses, are  to  be  deemed  duly  delivered  to  and  served  upon  the 
purchaser  by  being  left  for  him  at  such  address  unless  or  until 
he  is  represented  by  a  solicitor. 

4.  Each  purchaser  is,  at  the  time  of  sale,  to  pay  a  deposit  of  (4)  Deposit  (c). 
£ per  cent,  on  the  amount  of  his  purchase-money  to  A.  B., 

the  person  appointed  by  the  Judge  to  receive  the  same. 

5.  The  Master  attached  to  the  Chambers  of  the  Judge  will,  (5)  Certifying 

after  the  sale,  proceed  to  certify  the  result;    and ,  the  ■ "  sale  (a!). 

day  of ,  19 — ,  at o'clock  in  the ^noon,  is  appointed 

as  the  time  at  which  the  purchasers  may,  if  they  think  fit,  atte[hd , 
by  their  solicitors,  at  the  Chambers  of  the  Judge  (Room  No.  — ), 
in  the  Royal  Courts  of  Justice,  Strand,  London,  to  settle  such 
certificate.  The  certificate  will  then  be  settled;  and  will  in  due 
course  be  signed  and  filed,  and  become  binding,  without  further 
notice  or  expense  to  the  purchasers. 

6 .  The  vendor  is,  within days  (/)  after  such  certificate  has  (6)  Time  for 

become  binding,  to  deliver  to  each  purchaser,  or  his  solicitor,  an  abstract  (e); 
abstract  of  the  title  to  the  lot  or  lots  purchased  by  him,  subject  to  and  objections 
the  stipulations  contained  in  these  conditions.      And  each  pur-  anions?"'' 
chaser  is,  within  four  (g)  days  after  the  actual  delivery  of   the 
abstract,  whether  the  same  be  delivered  within  the  above-mentioned 

days  or  not,  to  deliver  at  the  office  of  Mr.  A.  B.,  solicitor,  lat 

C,  in  the  county  of  D.,  a  statement  in  writing  of  his  objections 
or  requisitions  (if  any)  to  or  on  the  title  as  deduced  by  such 
abstract;    and  upon  the  expiration  of  such  last -mentioned  time 

•accordingly.  As  to  the  form  of  this  condition  generally,  see  the  Sale  of  Land 
by  Auction  Act,  1867  (30  &  31  Vic.  c.  48),  ss.  5,  8.  As  to  reserved  biddings, 
see  Dan.  Pr.  946;  and  Forms  1309,  1310. 

(a)  The  words  within  brackets  are  not  in  the  official  form,  but  the  con- 
dition should  contain  such  a  provision :  see  Sale  of  Land  by  Auction  Act,  1867 
(30  4:  31  Vic.  i;.  48),  S8.  5,  8. ' 

(6)  As  to  the  bidding  paper,  see  Forms  1320,  1328. 

(e)  This  is  to  be  inserted  only  when  a  deposit  is  directed;  in  which  case,  the 
person  appointed  to  receive  the  deposit  must  give  security.  As  to  deposit,  see 
Dan.  Pr.  947;  and  Forms  1313—1317. 

((?)   See  Forms  1322,   1331. 

(e)  See  0.  LI.  2;  and  headnote,  p.  643;  and  Form.  1344. 

(/)  The  ordinary  period  is  four  or  seven  days  after  the  certifloate  has  be- 
come binding:  Dan.  Pr.  952,  note  (if). 

((/)  So  in  official  form;  in  practice  the  time  is  usually  fourteen  days. 


650 


PROCEEDINGS  IN  THE  JUDGES'  CHAMBERS.       [Ch.  XVIL 


(7)  Ascertain- 
ing value  of 
timber  (A). 


(8)  Payment 
of  purchase- 
money  (i). 


[and  in  this  respect  time  is  to  be  deemed  of  the  essence  of  the 
contract]  the  title  is  to  be  considered  as  approved  of  and  accepted 
by  such  purchaser,  subject  only  to  such  objections  and  requisitions, 
if  any.  And  a  similar  statement  is  to  be  delivered  within  seven" 
days  after  the  delivery  of  answers  to  any  previous  statement, 
whether  such  answers  do  or  do  not  include  any  supplemental 
abstrac,t,  the  title  being  considered  as  approved  and  accepted 
except  as  appearing  by  such  similar  statement,  and  every  objection 
and  requisition  not  so  delivered  shall  be  considered  as  absolutely 
waived  notwithstanding  any  subsequent  negotiation  or  litigation,, 
and  time  is  to  be  deemed  of  the  essence  of  this  condition  as  well  in 
equity  as  at  law,  and  for  the  purpose  of  any  objection  or  requisi- 
tion an  abstract  shall  be  deemed  to  be  perfect  if  it  supply  the; 
information  suggesting  the  same,  although  otherwise  defective. 

7.  Each  purchaser  is,  in  addition  to  the  amount  of  his  bidding 
at  the  sale,  to  pay  the  value  of  all  timber  and  timberlike  trees, 
tellers,  and  pollards,  if  any,  on  the  lot  purchased  by  him,  down  to 
Is.  per  stick  inclusive:  the  amount  thereof  to  be  ascertained  by 
a  valuation  to  be  made  in  manner  following;  that  is  to  say: — 

each  party  (vendor  and  purchaser),  or  his  solicitor,  is,  within 

days  after  the  Master's  certificate  has  become  binding,  to  appoint 
by  writing  one  valuer,  and  give  notice  in  writing  to  the  other 
party  of  such  appointment;  and  the  valuers  so  appointed  are  to 
make  such  valuation;  but  before  they  commence  their  duty,  they 
arc  to  appoint  an  umpire  by  writing;  and  the  decision  of  such 
valuers,  if  they  agree,  or  of  such  umpire,  if  they  disagree,  is  to  be 
final;  and  in  case  the  purchaser  shall  neglect  or  refuse  to  appoint 
a  valuer,  and  give  notice  thereof,  in  the  manner  and  within  the 
time  above  specified,  the  valuation  is  to  be  made  by  the  valuer 
appointed  by  the  vendor  alone,  and  his  valuation  is  to  be  final. 

8 .  Each  purchaser  is,  under  [a  direction  signed  by  the  Master, 
or  (at  the  option  of  such  purchaser)  (fc)]  an  order  for  that  purpose 
to  be  obtained  by  him, 

or,  in  case  of  his  neglect,  under  an  order  for  that  purpose  to 
be  obtained  by  the  -vendors  at  the  costs  of  the  purchaser  (I), 


(A)  For  form  of  parfcieulars  and  conditions  of  sale  of  timber,  see  Dan. 
Forms,  3rd  ed.,  No.  1185.  For  form  of  order  for  sale  of  timber,  see  Seton,  1684, 
No.  6.    For  the  practice  as  to  sale  of  timber  by  auction,  see  Dan.  Pr.  971. 

(i)   See  Forms  1345—1348,  1350. 

(Jc)  The  words  in  brackets  are  not  in  the  official  form,  but  are  rendered 
necessary  by  0.  LI.  3a.  See  headnote  at  p.  643.  In  practioe  orders  are  now 
seldom  applied  for,  but  the  purchase-money  is  paid  into  Ct.  under  a  direction 
signed  by  the  Master. 

(0  See  Form  1372. 
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upon  application  at  the  Chambers  of  the  Judge,  to  pay  the  amount 
of  his  purchase-money 

(after  deducting  the  amount  paid  as  a  deposit),  together  with 

the  amount  of  the  valuation   under  the  7th  condition,   if 

any  (m), 
into  Court,  to  the  credit  of  (dc. ;  as  in  the  judgment  or  order 

directing  the  sale),  on  or  before  the day  of ,  19 — ;  and  if 

from  any  cause  whatever  the  same  is  not  so  paid,  then  the  pur- 
chaser making  default  is  to  pay  interest  on  the  balance  of  his 
purchase-money, 

including  the  amount  of  such  valuation  (n), 

at  the  rate  of  £ per  cent,  per  annum,  from  the day  of 

,  19 — ,  to  the  day  on  which  the  same  is  actually  paid  (deduct- 
ing property  tax  (o) ) .    Upon  payment  of  the  purchase-money  in  Possession, 
manner  aforesaid,  the  several  purchasers  are  to  be  entitled  to  pos-  ""^'somgs. 

sessioUj  or  to  the  rents  and  profits,  as  from  the day  of , 

19 — ■  (p),  down  to  which  time  all  outgoings  are  to  be  paid  by  the 
vendors,  and  such  rents,  profits,  and  outgoings  are,  if  necessary, 
to  be  apportioned  by  the  Judge  at  Chambers. 

9.  If  any  error,  misstatement  or  omission  shall  appear  to  have  (9)  Compensa- 
been  made  in  the  above  particulars  with  regard  to  any  lot  or  lots, 
such  error  or  misstatement  or  omission  is  not  to  annul  the  sale  of 
such  lot  or  lots,  or  entitle  the  purchaser  to  be  discharged  from 
his  purchase;  but  if  the  same  be  pointed  out  before  the  day  hereby 
fixed  for  completion  of  the  purchase,  a  compensation  is  to  be  made 
to,  or  by,  the  purchaser,  as  the  case  may  be;  and  the  amount  of 
such  compensation  is  to  be  settled  by  the  Judge  at  Chambers. 

{Add  to  these,  such  conditions  respecting  the  title  and  title- 
deeds,  as  the  conveyancing  counsel  shall  advise  to  he  neces- 
sary, or  proper  {r) .) 

Lastly  ._   If  any  purchaser  shall  not  pay  his  purchase-money  at  (lo)  Re-sale 
the  time  above  specified,  or  at  any  other  time  which  may  be  named  °"  ^  *" 
in  any  order  for  that  purpose,  and  in  all  other  respects  perform 
these  conditions  his  deposit  money  shall  be  forfeited  to  the  vendors 
and  an  order  may  be  made  by  the  Judge,  upon  application  at 

(m)  This  must  be  altered  if  the  4th  or  7ih  condition  is  not  inserted. 
(»)  This  must  be  omitted  if  the  7th  condition  is  not  inserted. 
(o)  The  words  within  brackets  are  not  in  the  of&oial  form,  but  should  be 
inserted.    As  to  the  effect  of  omitting  them,  see  Dan.  Pr.  956. 
(jj)  See  J'orms  1346,  1347. 
(?)  See  Forms  1350,  1351. 
(r)  See  Form  1304. 
(s)  See  Forms  1372,  1373. 
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Chambers,  for  the  resale  of  the  lot  purchased  by  such  purchaser, 
and  for  payment  by  the  purchaser  of  the  deficiency,  if  any,  in  the 
price  which  may  be  obtained  upon  such  resale,  and  of  all  costs  and 
expenses  occasioned  by  such  default. 


1304. 

Examples  If  any  purchaser  shall  make  any  valid  objection  or  requisition 

oondftiras        which  the  vendor  may  be  unable  to  remove  or  comply  with,  such 
of  sale  (t).        purchaser  may  be  discharged  from  being  purchaser  by  an  order  of 

(1)  Rescission  t^e  Judge;  and,  notwithstanding  intermediate  negotiations,  such 
of  the  contract  purchaser  shall  be  entitled  to  a  return  of  his  deposit  (if  any),  but 

shall  not,  unless  the  Judge  shall  otherwise  direct,  be  entitled  to  any 
interest,  costs,  expenses,  or  damages  in  respect  of  his  purchase. 
Or,  If  the  purchaser  shaU.  insist  on  any  objection  or  requisi- 
tion (which  the  vendors  shall  consider  themselves  unable,  or, 
on  the  ground  of  expense,  or  for  any  other  reason  which  the 
Judge  shall  consider  sufficient,  shall  decline  to  remove  or 
comply  ynth,  the  vendors,  with  the  sanction  of  the  Judge, 
shall,  notwithstanding  any  intermediate  negotiation,  and 
although  they  may  have  insisted  that  the  objections  and  re- 
quisitions are  untenable,  be  at  liberty,  by  notice  in  writing, 
signed  by  their  solicitors,  to  rescind  the  contract,  upon  such 
terms  in  all  respects  as  the  Judge  shall  direct. 

The  title  shall  commence  with  an  indenture  dated,  do.     The 

(2)  Root  of  ....  -10 

title ;  earUer     purchaser  shall  not,  notwithstanding  any  recital,  reference,  notice, 

required  *°^^  or  covenant  for  production,  of  or  to  prior  title,  be  at  liberty  to 
investigate  or  require  any  explanation  or  make  any  requisition  or 
objection  as  to  any  title,  or  evidence  of  title,  or  any  other  matter 
whatsoever,  prior  to  the  said  commencement,  or  appeai?ing  bv  such 
recital,  reference,  notice  or  covenant;  and  the  benefit  of  this 
condition  shall  not  be  waived  or  affected  by  the  vendor  furnishing 
an  abstract  of  earlier  title,  or  replying  to  any  requisition  of,  or 
giving  any  information  to,  the  purchaser,  or  by  reason  of  anything 
being  specifically  provided  for  by  these  conditions;  and  every 
abstracted  deed  or  document  of  title  dated  more  than  twenty  years 
prior  to  the  day  of  sale  shall  be  accepted  as  sufiicient  evidence  of 
the  descriptions  and  characters  of  parties,  facts,  matters,  and  con- 
clusions of  law  recited,  stated,  implied,  or  assumed  therein. 

All  facts  or  matters  appearing  to  be  proved  or  to  be  certified  by 


(3) Proceed- 
ings in  action 


(f)  For  collections  of  special  conditions  of  sale,  see  1  Davidson,  607 — -734;  I 
Prideaux,  143 — 210.  If  land  registered,  the  foregoing  conditions  will  require 
consequent  alteration. 

00  See  Forms  1375,  1376. 
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the  Master,  or  to  be  stated  or  assumed  in  any  iudsrment  or  order  in  *?  ^ ''°"" 

•       '•  11  elusive, 

the  action  m  which  this  sale  is  made  are  to  be  deemed  thereby 

sufficientlj  and  conclusively  evidenced,  and  each  purchaser  is  to 

assume  that  all  necessary  and  proper  consents  preliminary  to  a 

sale  have  been  obtained,  and  is  not  to  require  the  concurrence  in 

his  conveyance  of  any  persons  beneficially  interested  verbose  rights 

appear  to  be  bound  by  the  judgment  or  order  under  which  this  sale 

is  made. 

Th(!  property  is  believed,  and  shall  be  taken,  to  be  correctly  (4)  Easements 
described,  and  is  sold  subject  to  all  easements  (if  any)  subsisting 
therein. 

No  further  or  other  evidence  is  to  be  required  of  the  identity  of  (5)  Identity  of 
the  property  described  ic  the  particulars  of  any  lot  or  lots  with  the 
property  to  which  title  is  shown  by  the  abstracts  besides  such 
evidence  (if  any)  as  may  be  gathered  from  the  descriptions  in  the 
documents  abstracted,  but  each  purchaser  is  to  be  furnished  at 
his  own  expense,  if  he  so  require,  with  a  statutory  declaration  by 
some  person  or  persons,  that  the  property  has  for  twelve  years  prior 
to  the  day  of  sale  been  held  and  enjoyed  in  accordance  with  the 
title  shown  thereto. 

Each  purchaser  shall  pay  to  the  vendors  the  proportionate  part,  (6)  Fire 
as  from  the  date  when  the  Master's  certificate  becomes  binding, 
of  the  premium  on  any  subsisting  policy  of  fire  insurance  affecting 
the  lot  or  lots  purchased  by  him,  and  shall  be  entitled  so  far  as 
the  policy  or  consent  of  the  office  permits  to  the  benefit  of  such  in- 
surance as  from  the  date  aforesaid,  but  the  vendors  shall  not  be 
bound  to  keep  on  foot  any  such  insurance  nor  to  give  to  any  pur- 
chaser notice  of  any  premium  being  or  becoming  due. 

No  objection  is  to  be  made  on  account  of  any  document  executed  (7) Unstamped 
before  tho  16th  May,  1888,  being  unstamped    or   insufficiently 
stamped,  and  any  such  document  which  any  purchaser  may  require 
to  be  stamped  or  further  stamped  shall  be  procured  to  be  so  stamped 
by  him  at  his  own  expense. 

In  case  of  there  being  any  subsisting  liability  to  succession  or  (8)  Duty, 
estate  duty  affecting  the  property  or  any  part  thereof  or  interest 
therein,  due  provision  iwill  hereafter  be  made  by  the  Chancery 
Division  of  the  High  Court  of  Justice  for  the  discharge  of  the 
same  out  of  the  proceeds  of  sale  when  paid  into  Court,  and  the 
purchasers  shall  be  satisfied  with  this  present  statement  to  that 
effect  and  shall  make  no  objection  or  requisition  in  respect  to 
such  liability  or  require  to  be  satisfied  as  to  whether  the  same 
does  or  does  not  exist. 

If  the  purchaser  shall,  consistently  with  these  conditions,  require  (9)  Expense* 
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to  be  borne  by 
purchaser. 


(10)  Cove- 
nants for  title. 


(11)  Vesting 
order. 


(12)  Title 
deeds ; 


acknowledg- 
ment of  right 
to  production. 


an  abstract  or  the  production  of  any  deed  or  document  not  in  the 
vendors'  possession,  or  any  office,  attested,  or  other  copy  of, 
or  extract  from,  any  deed  or  document,  whether  in  the  vendors' 
possession  or  not,  whether  for  the  purpose  of  verifying  the  abstract 
or  of  accompanying  or  completing  the  title,  or  otherwise,  or  any 
affidavit,  statutory  declaration,  certificate,  or  other  evidence,  or  any 
further  information  as  to  the  said  action  of  A.  v.  B.  than  the 
abstract  of  the  pleadings  and  judgment  [or,  order  for  sale],  and 
any  subsequent  orders,  or  the  concurrence  in  his  conveyance  of 
any  person  other  than  the  vendors,  the  expense  of  complying,  or 
endeavouring  to  comply,  with  every  such  requisition  shall  be 
borne  by  the  purchaser:  who  shall  also  bear  the  expense  of  all 
searches,  inquiries,  and  journeys  for  any  of  the  above  purposes. 

The  conveyance  [or  as  may  he]  {w)  to  the  purchaser  shall  be  pre- 
pared by  him  and  at  his  expense,  and  shall  be  made  by  the  trustees 
of  the  will  of  the  said  A.  B.,  in  whom  the  legal  estate  in  the 
property  is  now  vested,  but  no  covenants  for  title  shall  be  required 
except  the  statutory  covenant  implied  by  the  said  trustees  being 
respectively  expressed  to  convey  as  trustees. 

Any  vesting  or  other  order  required  to  enable  a  conveyance  ■ 
shall  be  obtained  by  the  purchaser  requiring  the  same  at  his  own 
expense. 

Documents  of  title  relating  to  other  property  (whether  real  or 
personal)  retained  by  the  vendors,  as  well  as  to  property  comprised 
in  this  sale,  will  be  retained  by  the  vendors.  Documents  of  title 
relating  to  several  lots  sold  at  this  sale  to  different  purchasers 
and  to  no  other  property  will,  after  the  sales  of  all  such  lots  have 
been  completed,  be  delivered  to  the  purchaser  whose  purchase- 
money  is  the  largest,  or  in  case  of  equality  to  the  purchaser 'of 
the  lot  first  sold,  and  will  in  the  meantime  be  retained  by  the 
vendors.  The  vendors  will,  as  to  all  documents  retained  by  them, 
give  to  every  purchaser  of  property  to  which  the  same  relate  a 
sta(;utory  acknowledgment  of  his  right  to  production  and  to 
delivery  of  copies  thereof,  but  no  statutory  undertaking  or  covenant 
for  safe  custody  thereof. 


1305. 

•Certificate 
verifying  copy 
of  conditions 
as  settled  by 
the  oonvey- 
anoing 
•counsel  (a.-). 
[Dan.  Pr. 

a43.] 


{Short  title.) 
We  [or,  I]  certify  the  above  [or,  within]  to  be  a  true  copy  of  the 

(w)  See  note  (o),  p.  585. 

(k)  This  certificate  is  required  whenever  the  original  draft,  as  settled  by 
the  Conveyancing  Counsel,  is  for  suflBcient  reason  not  left  at  Chambers. 
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draft  conditions  of  sale  as  settled  by  Mr.  D.,  the  conveyancing 
counsel  in  this  action  l_or,  matter]. 

E.  &  F.,  solicitors  for  the  plaintiff  [or  as  may  he], 
,19-. 
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1306. 

Formal  parts :  see  Form  8 .  Affidavit 

1.  (State  qualifications  of  deponent;  as  thus:  I  have  for partioSfrs 

years  last  past  been  engaged  in  the  business  of  an  auctioneer  and  and  as  to  the 

land  and  estate  agent;  and  for years  last  past  I  have  carried  lotting  (j^). 

on  such  businras  at aforesaid;  and  I  have  had  considerable  sPp^?"  ^^' 


experience  in  the  mode  of  lotting  and  selling  land  and  house 
property.) 

2.  I  know  and  am  well  acquainted  with  the  estates  [or  as  may 

6e]  situate  at ,  in  the  county  of ,  proposed  to  be  sold  in 

this  action  and  described  in  the  paper  writing  marked  A.,  now- 
produced  to  me  (z).  , 

3.  On  the day  of ,  19 — ,  I  went  over  the  said  estates 

[or  as  may  &e],  and  made  a  careful  survey  thereof,  for  the  purpose 
of  forming  an  opinion  as  to  the  best  mode  of  dividing  and  allot- 
ting the  same  for  the  said  sale  thereof. 

4.  The  said  paper  writing,  marked  A.,  sets  forth  a  true  and 
correct  description  of  the  said  estates  [or  as  may  ,6e],  to  the  best 
of  my  knowledge  and  belief,  and  the  mode  in  which,  in  my 
judgment  and  opinion,  it  will  be  desirable  to  lot  and  divide  the 
same  for  the  purposes  of  the  said  sale. 

5.  In  my  judgment  and  belief  the  said  estates  [or  as  may  &e] 
will  be  sold  to  the  most  advantage,  and  will  be  likely 'to  realise 
the  best  prices,  if  the  scheme  of  division  and  allotment  set  forth 
in  the  said  paper  writing,  marked  A.,  be  adopted. 


946:] 


1307. 

Formal  parts :  see  Form  8 .  Aeadavit  of 

1.  I   have  for   years   last  past   known   and   been   well  proposed 

acquainted  with  L.  M.,  of  {residence),  auctioneer  and  land  and  auctioneer. 

estate  agent  [or  as  may  &e];  and  during  all  that  time  the  said 

L.  M.  has  carried  on  business  as  an  auctioneer  and  land  and  estate 

agent  at ,  aforesaid  [or  as  may  he]. 

(y)  As  a  general  rule  the  statements  comprised  in  Eorms  1306  and  1309  can 
and  should  be  embodied  in.  one  affidavit.  These  forms  are  prepared  with 
reference  to  property  that  can  be  sold  in  several  lots.  If  the  sale  is  of  a 
property  that  cannot  be  divided,  such  as  a  house,  the  forms  must  be  altered 
accordingly. 

(z)  Exhibit  same.    For  form  of  memorandum  thereof,  see  Form  27. 
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2.  I  have  on  several  occasions  employed  the  said  L.  M.  as  an 
auctioneer  and  land  valuer;  and  am  also  acquainted  with  several 
persons  who  are  in  the  habit  of  employing  him  in  that  capacity; 
and  he  has  invariably  given  entire  satisfaction  to  me,  and  I  believe 
also  to  such  other  persons. 

3.  The  said  L.  M.  i«  a  person  of  respectability  and  integrity, 
arid  of  considerable  ability  as  an  auctioneer  and  land  and  estate 
agent;  and  in  my  judgment  he  is  a  fit  and  proper  person  to  be 

employed  to  sell  the  [estates,  situate  at ,  in  the  county  of  — — 

[or  as  may  bej],  proposed  to  be  sold  in  this  action. 


1308. 

Advertise-  ijq  {jg  sold,  pursuant  to  a  judgment  [or,  order]  of  the  High  Court 

sale  (a).  of  Justice,  Chancery  Division,  made  in  an  action,  Jones  v.  Brown 

946*1     ^         i-^*"  ^  "^^^  ^®^'  '^^^^  ^^^  approbation  of  Mr.  Justice  ,  by 

Mr.  L.  M.,  the  person  appointed  by  the  said  Judge,  at  the  ■ 

Hotel,  at  ,  in  the  county  of  ,  on ,  the  day 

of ,  19 — ,  at  (5  for  6)  o-clock  in  the  evening,  in ■  lots, 

certain  freehold  (Describe  the  property  shortly ;  see  Form  1301). 
Particulars  and  conditions  of  sale  may  (Conclude  as  in  Form 
1301).     Dated  (dc. ;  Conclude  as  in  Form  1173). 


1309. 

Affidavit  as  to      Formal  parts :  see  Form  8 . 

be  fixed  for  1-  I  have  carefully  examined  and  surveyed  the  estates  [or  as 

VSA^^^^^^     mat/  &e]  particularly  described  in  the  printed  particulars  of  sale 

[Dan.  Pr.        marked  A.,  now  produced  and  shown  to  me  (c),  in  order  to  form 

*  ■-'  an  opinion  as  to  the  value  thereof,  and  the  anjounts  which  the 

said  estates  [or  as  may  &e]  ought  to  realise  on  the  sale  thereof 

advertised  to  take  place  on  the day  of ,  19 — . 

2.  I  have,  in  the  paper  writing  marked  B.,  now  produced  to 
me  (d),  set  forth,  in  the  first  column,  the  number  of  the  lots  into 

(a)  As  to  the  signature  to  and  insertion  of  the  advertisement,  see  Porm  1173, 
note  (d).  A  fee  of  10s.  is  payable  on  the  advertisement:  by  a  stamp  impressed 
thereon:  Ord.  as  to  S.  C.  Pees,  1884,  Sohed.  No.  126;  Ord.  as  to  Stamps,  July, 
1884,  Sched. 

(i)   See   note   {y)   to   Form   1306. 

(c)  Exhibit  same.     For  form  of  memorandum  of  exhibit,  see  Form  27. 

(d)  Ibid.  Caje  must  be  taken  to  refer  to  the  valuation  as  an  exhibit:  so 
that  neither  the  value  of  any  lot,  nor  the  price  which,  in  the  opinion  of  the 
deponent,  it  ought  to  fetch  at  the  sale,  may  be  disclosed  by  the  affidavit  when 
filed:  0.  LI.  4;  and  headnote  at  p.  643.  Should  this  rule  be  neglected,  either 
the  affidavit  should  not  be  filed:  in  which  case  the  original  must  be  used  at 
Chambers,  instead  of  an  office  copy:  or  another  affidavit  complying  with  the 
rule  must  be  obtained:  Dan.  Pr.  946,  note  (p). 
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which  the  said  estates  [or  as  fnay  he\  have  been  divided  for  the  pur- 
poses of  the  said  sale;  and  in  the  second  column,  opposite  the 
numbers  ,of  the  said  lots  respeotivelj^,  the  full  Values  of  the  said  lots 
respectively;  and  in  the  third  column,  opposite  the  said  numbers 
respectively,  the  amounts  which,  in  my  judgment  and  belief, 
should  be  fixed  as  the  reserved  biddings  for  the  said  lots  respec- 
tively on  the  said  sale. 


B. 


(Short  title  and  reference  to  the  record.) 


1310. 

Valuation  B. 
referred  to  in 


This  paper  writing,  marked  B.,  was  produced  and  shown  f^^  p"^' 
to  L.  M.,and  is  the  paper  writing  so  marked  referred  to  946.] 


in  his  affidavit  sworn  in  this  action  on  the 
,  19 — ,  before  me: 


day  of 


E.  F.,  a  Cominissioner,  dc.  [or  as  may  he ; 
see  Form  11]. 


No.  of  lot. 

Value. 

Proposed  reserved  bidding. 

1 
2 

£ 
2000 

500 

£ 
1850 

450 

L.  M. 


1311. 

Siimmoiis  for 
leave  to  bid  at 
the  sale  (e) . 

who  is  attending  the  948*]' 


Formal  parts :  see  Form  39. 
on  the  part  of  the  plaintiff, 

Or,  of  the  defendant — or,  of  X.  Y 
proceedings  [or  as  may  be]; 
that  he  may  be  at  liberty  to  bid  at  the  sale,  directed  by  the 

judgment  [or,  order],  dated  the  day  of  ,   19 — ,  of  the 

estates  [or  as  may  be]  therein  mentioned. 


1312. 

(Short  title.)  Certificate 

•  1  -    T         t  verifying 

Wc  [or,  I]  certify  the  above  [or,  within]  to  be  a  correct  print  of  print  of 

particulars 

(«)  As  to  leave  to  bid,  see  Seton,  331.    For  form  of  ord«r,  Ibid.  324,  No.  2.   ?^\_°°"  '  '°"' 
(/)  See  0.  LI.  5;   and  headnot©  at  p.  644.  [Dan.  Pr. 

J). — P.  ^'^ 
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the  particulars  euad  conditions  of  sale,  as  settled  in  the  Chambers 

of  Mr.  Justice ,  in  this  action. 

E.  &  F.,  solicitors  for  the  plaintiff  [or  as  may  be\, 
,  19-. 


1313. 

Eeoognizanoe  L.   M.    {the  principal),  of   (residence),  auctioneer, 

rep'osSf^*""  C.  D.,  of,  dc,  and  E.  F.,  of,  Sc.  (the  sureties)  (h), 

expected  to  before  our  Sovereign  Lord  the  King  in  His  High  Court 

[ff).  of  Justice  personally  appearing,  do  acknowledge  them- 

[Dam.  Pr,  ^         selves,  and  each  of  them  doth  acknowledge  himself,  to 

tS      t;  owe  to and ,  two  of  the  Masters  of  the  Supreme 

2      "S     1  Court  (*),  the   sum   of  £ (k)  of  good  and  lawful 


"^S       -  i^oii^y  of  Great  Britain:   to  be  paid  to  the  said 

s-    B         I     „„J _jr  i.1 _..  j-U- i. -J 


■^ 


and ,  or  one  of  them,  or  the  executors  or  adminisi- 

^  o  I  trators  of  them,  or  one  of  them;  and  unless  they  do  pay 

I  -g"        the  same,  they,  the  said  L.  M.,  C.  D.,  and  E.  F.,  doi 
^■g  grant,  and  each  of  them  doth  grant,  for  himself,  ^is 

heirs,  executors,  and  administrators,  that  the  said  sum 

of  £ shall  be  levied,  recovered,  and  received,  of  and 

1  g         from  them  and  each  of  them,  and  of  and  from  all  and 

1  a;    .     singular  the  manors,  messuages,  lands,  tenements,  and 

2- '3  §      hereditaments,  goods  and  chattels  of  them  and  each  of 

3,  -g     them,  'wheresoever  the  same  shall  or  may  be  found. 

^  g      fitness  our  said  Sovereign  Lord  George  the  Fifth, 

"      by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 

Britain  and   Ireland,  and  of   the  British  Dominions 

beyond  the  Seas,  King,  Defender  of  the  Faith,  and 

so  forth,  at  the  Royal  Courts  of  Justice,  the day 

of ,  19—. 

(ff)  It  is  the  practice,  in  cases  where  the  deposits  are  not  expected  to  exceed 
£200,  to  take,  instead  of  a  recognizance,  an  undertaking  signed  by  the  auctioneer 
to  pay  into  Ct.  within  a  limited  time  the  amount  of  deposits,  and  in  cases 
where  the  deposits  are  expected  to  exceed  £200,  but  not  to  exceed  £500,  to 
accept  a  similar  undertaking  by  the  auctioneer,  together  with  sureties  (either 
a,  guarantee  society  or  personal).  For  these  undertakings,  see  Forma  1315  and 
1316.  The  undertaking,  if  under  hand,  must  be  stamped  6d.,  or  if  under  seal, 
10«.  The  undertaking  or  recognizance  is  not  filed,  but  is  retained  in  Chambers 
until  after  payment  into  Ct.  of  the  deposits,  when  it  is  returned  to  the 
auctiomeer. 

(A)  Where,  as  often  happens,  one  surety  is  deemed  sufficient,  the  form  must, 
of  course,  be  varied  accordingly. 

(i)  The  two  senior  Masters  of  the  Judge  to  whom  the  cause  or  matter  is 
assigned:  O.  LX.  4. 

(/fc)  This  should  be  double  the  probable  amount  of  the  deposit. 
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Whereas  by  a  judgment  [or,  an  order]  of  the  Chancery  Division 
lof  the  High  Court  of  Justice,  made  in  an  action  in  the  matter  of 

the  estate  of  ,  wherein  A.   B.  is  plaintiff,   and  C.   D.   is 

-defendant, 

Or,  wherein  A.  B.  and  others  [or,  another]  are  plaintiffs,  and 

C .  'D .  and  others  [or,  another]  are  defendants, 
(19—  B.  No.  — ), 

Or,  in  a  certain  matter  there  depending,  intituled  "  In  the 

matter  of ," 

:and  dated  the day  of ,  19 — ,  it  was  ordered  that  the  real 

Sbiid  leasehold  estates  of  G.  H.,  the  testator  in  the  said  action  [or 
.as  Trtay  he  directed  by  t]ve  judgment  or  order],  should  be  sold,  with 
■the  approbation  of  the  Judge:  And  whereas  the  said  estates  have 

been  ordered  by  Mr.  Justice  ,  the  Judge  to  whom  the  eaid 

.action  [or,  matter]  is  assigned,  to  be  sold  on  the day  of , 

19 — ;  and  by  one  of  the  conditions  of  such  sale,  approved  by  the 
Judge,  it  is  provided  that  each  purchaser  shall,  immediately 
.after  the  sale,  pay  into  the  hands  of  the  said  L.  M.  (the  person 
appointed  by    the    Judge  to    receive    the  same),  a  deposit  of 

.£ per   cent,  on   the   amount   of  his  purchase-money:   And 

whereas  the  Judge  has  directed  the  said  L.  M.  to  give  security 
that  ho  will  duly  account  for  all  moneys  to  be  received  by  him  by 
virtue  of  the  said  condition ;  and  has  approved  of  the  above 
bounden  CD.  and  E.  F.  as  sureties  for  the  said  L.  M.;  and  has 
.ajso  approved  of  the  above-written  recognizance,  with  the  under- 
written condition,  as  a  proper  security  to  be  entered  into  by  the 
said  L.  M.,  C.  D.,  and  E.  ^.,  pursuant  to  the  said  order,  and  the 
Rules  of  the  Supreme  Court  in  that  behalf;  and  in  testimony  pf 
such  approbation^  one  of  the  Masters  of  the  Supreme  Court  hath 
•signed  an  allowance  in  the  margin  hereof: 

Now  the  condition  of  the  above-written  recognizance  is  such, 
that  if  the  said  L.  M.  do  and  shall  duly  account  for  all  and  every 
tbe  sum  and  sums  of  money  which  he  shall  receive  on  account  of 
:the  purchaee-moneys  of  the  said  estates,  or  any  part  thereof, 

If  it  is  intended  that  the  recognizance  shall  extend  to  any 
future  sale,  add:  at  the  said  sale;  or,  in  case  the  said  estates, 
I  or  any  part  thereof,  shall  not  be  sold  at  the  said  sale,  then  also 
for  all  and  every  the  sum  and  sums  of  money  which  the  said 
L.  M.  shall  receive  on  account  of  the  said  purchase-moneys 
of  the  said  estates,  or  any  part  thereof,  at  any  subsequent 
sale  or  sales  (l), 

(?)  See  Dan.  Pr.  951,  note  (m). 
42   (2) 


660 


PROCKEDINGS  IN  THE  JUDGES'  CHAMBERS.      [Ch.  XVII. 


1314. 

Affidavit  of 
personal 
sureties  as  to 
their  sol- 
vency (»!). 
[Dan.  Pr. 
947.] 


where  they 
are  not 
expected  to 
exceed  £200 

[Dan.  Pr. 
947.] 


and  do  and  shall  duly  pay  the  same  in  such  manner,  and  at  each 
time  or  times,  as  the  Judge  has  directed,  or  shall  hereafter 
direct:  then  the  above  recognizance  shall  be  void  and  of  none 
effect:  otherwise  the  same  is  to  be  and  remain  in  full  force  and 
virtue 

Taken  and  acknowledged  by  the  above-named  L.  M., 

C.  D.,  and  E.  F.,  at ,  in  the  (county)  of , 

this day  of ,  19 — , 

before  me, 
(Signature,  and  style  of  office,  of  officer  or 
commissicMer  by  u%om  the  recognizance  is 
taken:  see  Form  11.) 


L.M. 
C.  D. 

E.  'F. 


{Titk  and  reference  to  the  records) 
We,  C.  D.,  of  (residence  and  description :  as  in  the  recognizance 
or  undertaking),  and  E.  F.,  of,  dc,  the  proposed  sureties  that 
L.  M.,  of  (residence  and  description  .of  the  principal:  as  in  the 
recognizance  or  undertaking),  wiU  duly  account  for  the  deposits 
to  be  received  by  him  on  the  sale  in  this  action  [or,  matter], 
severally  make  oath  and  say  as  follows: — 

1.  First,  I,  the  said  C.  D.,  for  myself  say,  that  I  am,  after 
payment  of  all  my  just  debts  and  liabilities,  well  and  truly  worth 

the  sum  of  £ ■  (Insert  the  amount  for  which  he  is  to  be  bound 

by  the  recognizance  or  undertaking) . 

2.  And  I,  the  said  E.  F.,  for  myself  say,  that  I  a,m  (Continue 
as  in  paragraph  1,  to  the  end). 

Sworn  (do. :  see  Form  12). 


1315. 

Undertaking 
by  auctioneer 
to  pay  in 


A. 


In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice . 

(Short  title  and  reference  to  the  record.) 

I,  ,  of  — — ,  in  the  county  of ,  auctioneer,  the  person 

appointed  by  the  -Judge  to  receive  the  deposits  on  the  amount  of 

purchase-money  on  the  sale  directed  by  the  order  dated  the 

day  of ,  19 — ,  do  hereby  undertake  duly  to  account  for  all 

monies  to  be  received  by  me  in  respect  of  such  deposits,  and  duly 
to  pay  the  said  monies  into  Court  on  or  before  such  day  or  time 
and  to  such  account  as  shall  be  appointed  for  that  purpose  by  the 

(m)  Where  one  surety  is  deemed  sufficient,  this  form  must  be  varied  accord- 
ingly. 

(»)  See  note  (y),  p.  658. 
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certificatL  of  the  result  of  such,  sale,  and  in  default  to  be  bound  by, 
euch  order  as  the  Judge  shall  make  against  me  as  receiver  pf 
moneys  upon  a  trust  acoount. 

Dated  this day  of ,  19 — . 

Witness  to  the  signature  of  the  said . 

To  the  Honourable  Mr.  Justice . 


In  the  High  Court  of  Justice.  j^gj^g 

Chancery  Division.  Undertakmg 

Mr.  Justice .  ^7  auctioneer 

and  his 

(Short  title  and  reference  to  the  record.)  sureties  to  pay 

I, ,  of  —,  the  auctioneer  appointed  by  the  Judge  to  sell  ™ijCTe°hey 

the  property  directed  to  be  sold  by  me,  hereby  undertake  with  the  are  likely  to 
Court  to  pay  into  Court  to  the  credit  of  this  action  to  such  an,  but  not  to 
account  as  shall  be  mentioned  in  the  Master's  certificate  of  the  exceed  fsoo 
result  of  sale  the  total  amount  received  by  me  as  deposit  or  deposits 
in  respect  of  the  purchase-money  on  euch  sale  within  the  timet 
mentioned  in  the  said  certificate,  and  in  default  to  be  bound  by 
such  order  as  the  Court  or  a  Judge  shall  make  against  me  las 
receiver  of  moneys  upon  a  trust  acoount. 

And  we  (p)  [whose  registered  office  is  situate  at  1  hereby, 

undertake  with  the  Court  to  be  answerable  for  any  default  by  the 

said  ,  as  such  auctioneer  in  respect  of  the  said  deposit  or 

deposits,  and  upon  such  default  to  pay  to  any  person  or  persons, 
or  otherwise,  as  the  Court  or  a  Judge  shall  direct  any  sum  or  sums 

not  exceeding  in  the  whole  £ that  may  be  certified  by  a  Master 

of  the  Supreme  Court  to  be  due  from  the  said  auctioneer,  and  we 
submit  to  the  jurisdiction  of  the  Court  in  this  action  to  determine 
any  claim  made  under  this  undertaking. 

Dated  the day  of ,  19 — . 

(Signature  of  Auctioneer.), 

Witness  to  the  signature  of  the  said . 

.  - ,  '  (Signatures  of  Sureties 

Address .  -j-               is 

_,       .  ^.  — —            */  personal.) 

Description . 

[The  seal  of  the was  hereunto  affixed  1  ' 

in  the  presence  of]  ,  ,  ;  ■* '  i  * !  '|' 

(o)  Eyidence  of  solvency  of  a  guarantee  society  which  joins  in  this  under- 
taking is  not  required  if  its  bonds  are  accepted,  but  if  not,  and  when  the  sureties 
are  personal,  the  usual  evidence  as  to  solvency  must  be  obtained.  For  afSdavit 
of  solvency  where  the  sureties  are  personal,  see  ITorm  1314.  In  the  case  of  a 
guarantee  society,  each  society  has  its  own  form  of  affidavit. 

Qp)  Insert  name,  to.  of  company,  or  names,  addresses,  and  descriptions  of 
personal  sureties. 
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1317. 

Summons  for 
payment  or 
transfer  into 
Court  of  a 
security  fund, 
instead  of 
giving  a 
recognizance 
or  under- 
taking. 


1318. 

Directions  to 
auctioneer  as 
to  the  conduct 
of  a  sale  in 
several  lots, 
where  there 
are  reserved 
biddings. 
[Dan.  Pr. 
949.] 


Formal  parts :  see  Form  39. 
on  the  part  of  the  plaintiff  [or  as  inay  &e]rthat  A.  B.,  the  person, 
a;ppointed  to  receive  the  deposits  payable  by  the  purchasers  on  the 

sale,  on  the day  of ,  19 — ,  directed  by  the  judgment  [or, 

order],  dated  the day  of ,  19 — ,  may  be  at  liberty,  on  or 

before  the day  of ,  19 — ,  to  lodge  the  sum  of  £A  in  Court 

to  the  credit  of 

Or,  to  transfer  the  sum  of  £B,  Console  [or  as  may  be],  into 
Court  to  the  credit  of 
this  action  [or,  matter],  B.  v.  D.,  19 — ,  B.  No.  —  [or  as  may  be], 
"  Security  for  deposits  account:"  as  security  for  the  deposits  to  be 
jieceived  by  him  as  aforesaid : 

If  it  is  desired  to  iiwest  the  cash  or  the  interest  to  accrue  on 
the  stock,  add :  and  that  the  said  £A  [or,  the  interest  to  accrue 
on  the  said  Consols]  may  be  laid  out  in  Consols  [or  as  may  he\ 
on  the  like  credit: 
subject  to  further  order. 


(Short  title  and  reference  to 
the  record.) 


Mr.  Justice  — -'s  ^ 
and 

Mr.  Justice '« 

Chambers. 

Mr.  L.  M.,  the  person  appointed  to  seU  the  estates  advertised  for 
sale  in  this  action  [or,  matter],  is  requested  to  attend  to  the  follow- 
ing directions: — 
,  ,  Master. 

The  sale  is  to  be  conducted  in  accordance  with  the  accompanying 
printed  particulars  and  conditions,  signed  by  the  Master  (q) . 

The  accompanying  printed  particulars  and  conditions  are  to 
be  carefully  preserved,  and  must  be  signed  by  the  auctioneer  and 
the  eolicitor  of  the  party  having  the  conduct  of  the  sale,  and 
returned  to  the  Judges'  Chambers:  with  the  certificate  of  the 
auctioneer  and  solicitor  of  the  result  of  the  sale  (r) . 

The  sale  is  to  be  subject  to  the  reserved  biddings  specified  in  the 
accompanying  note  (s),  which  is  not  to  be  opened  till  the  time  of 
sale.  The  reserved  bids  are  not  to  be  divulged  to  any  person, 
either  at,  or  at  any  time  after,  the  sale. 

In  case  there  is  no  bidding  for  any  lot  equal  to,  or  higher  than, 

(?)  See  Form  1312. 
(r)  Ibid.  1321. 
(s)  Ibid.  1319. 


S.  3.]   PROCEEDINGS  UNDER  JUDGMENTS  AND  ORDERS. 


663 


the  reserved  bid,  the  person  appointed  to  sell  is  to  declare  that  such 
lot  is  not  sold,  but  has  been  bought  in  on  account  of  the  persons! 
interested  in,  or  entitled  to,  the  property. 

The  accompanying  bidding-paper  (t)  is  to  be  carefully  filled  up . 
The  highest  sum  bid,  whether  the  lot  is  sold  or  not,  is  to  be  inserted 
in  the  second  column.  In  the  event  of  no  person  bidding  for  any 
lot,  the  words  "  no  bidding "  are  to  be  written  in  the  secon,d 
column,  opposite  the  number  of  such  lot.  When,  although  there 
is  a  bidding,  the  lot  is  not  sold,  the  words  "not  sold"  are  to  be 
written  in  the  third  column.  The  purchaser  is  to  sign  his  or  her 
name  in  the  third  column,  and  any  person  who  purchases  as  agent 
for  another  must  eo  sign:  otherwise  he  must  be  treated  as  the 
purchaser.  The  purchaser's  address  and  quality  are  to  be  fully 
stated  in  the  fourth  column. 

When  the  purchaser's  signature  is  not  plain,  or  initials  are  used, 
a  note  must  be  put  at  the  foot  of  the  bidding-paper,  as  follows: 
"  The  name  of  the  purchaser  of  lot  — —  is "  (u) . 


Commence  as  in  Form  1318. 

The  reserved  biddings  fixed  by  the  Judge,  to  which  the 
this  action  [or,  matter]  is  to  be  subject,  are  as  follows,  viz. 


For  Lot  1 


1319. 

Note  of  the 
in   reserved 

biddings  (v). 

[Dan.  Pr. 
9i9.] 


£800 


For  Lot  2 

£250 

For  Lot  3 

£300 

For  Lot  4 

£700 

For  Lot  5 

£650 

For  Lot  6 

£710 

,  Master. 

(0  See  Form  1320. 

(«)  Insert  the  name  in  fuU,  and  plainly. 

(v)  The  blanks  in  this  and  succeeding  forms  have  been  filled  up,  as  guide 
only  in  using  forms  of  the  like  nature. 
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1320. 

Bidding- 
paper  on  a 
sale  in  several 
lots. 

[Dan.  Pr. 
949.] 


B. 

(Short  title.) 

This  bidding-paper,  marked  B.,  is  the  bidding-paper 
referred  to  in  the  annexed  certificate  of  result  of  sale, 

dated  the day  of ,  19 — . 

(Solicitors)  C.  &  Co.  (Auctioneer)  L.  M. 
We,  twhose  names  are  hereunder  subscribed,  respectively  bid  at 

the  sale  by  auction  i;a  the  above  action  [or,  matter],  on  the 

day  of . ,  19 — ,  the  sums  set  opposite  to  our  respective  names 

for,  and  became  jthe  purchasers  of,  the  respective  lots.specified'  in  the 
particulars  produced  at  such  sale,  the  numbers  of  which  are  set 
opposite  to  our  respective  names,  subject  to  the  conditions  also 
produced  at  such  sale. 


No. 
of  lot. 

Amount  of 
highest  bidding. 

Signatures  of  the 
purchasers  of  the  lots  sold. 

Purchaser's  address 
and  quality. 

1 

£900 

Edward  Thornton 

Epping,  Essex,  Parmer. 

2 

£200 

Not  sold. 

3 

No  bidding. 

> 

4 

No  bidding. 

5 

£500 

Not  sold. 

• 

6 

£750 

Arthur  Cuthbertson,  agent 
forT.  E.  Masson(a;). 

llford,  Essex,  Esquire. 

JVofe. — The  name  of  the  purchaser  of  Lot  6  is  Thomas  Edward  Masson. 


1321. 

Auctioneer's 
certificate  of 
result  of  sale 
in  several 
lots  (y). 
[Dan.  Pr. 
950.] 


(Title  and  reference  to  the  record.) 
I,  L.  M.,  of ,  auctioneer,  the  person  appointed  to  sell  the 

estate  comprised  in  the  particulars  hereinafter  referred  to,  hereby, 

certify  as  follows: — 

1.  I  did  at  the  time  and  place,  in  the  lots,  and  subject  to  the 

(a;)  See  Dan.  Pr.  949. 

(y)  See  0.  LI.  6a;  App.  L.,  No.  16.  This  certificate  must  be  left  at  Cham- 
bers with  the  bidding-paper  and  particulars  at  least  one  clear  Aay  before  the 
day  appointed  by  the  conditions  for  settling  the  certificate  of  the  result  of 
the  sale:  0.  LI.  6,  and  headnote  at  p.  644,  refeitring  to  the  affidavit  of  result 
of  sale,  now  abolished. 
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conditions  specified  in  the  said  particulars  and  conditions  of  sale 
hereto  annexed  and  marked  A.,  put  up  for  sale  by  auction  the 
estates  described  in  the  said  particulars. 

The  result  of  the  sale  is  truly  set  forth  in  the  bidding-paper 
hereto  annexed  and  marked  B. 

2.  I  tave  received  the  sums  set  forth  in  the  fourth  column 
of  the  schedule  hereto  as  deposits  from  the  respective  purchasers 
whose  names  are  set  forth  in  the  second  column  of  the  said  schedule 
opposite  the  said  sums  in  respect  of  their  purchase-money,  leaving 
the  sums  set  forth  in  the  fifth  column  of  the  said  schedule  due  in 
respect  thereof. 

The  Schedule  aboVe  referred  to. 


666 


No. 
of  lot. 

Name  of  purchaser. 

Amount  of 
purchase- 
money. 

Amount  of 
deposit 
received. 

Amount 

remaining 

due. 

1 

Edward  Thornton 

£ 

900 

750 

£ 
90 

75 

£ 
810 

6 

Thomas  Edward  Masson 

676 

£1650 

£165 

£1485 

Dated  the 


day  of ,  19 — . 

(Signed)        L.  M., 

Auctioneer. 
To  the  beet  of  my  belief  the  above  certificate  is 
correct. 

(Signed)         CD. 

The  solicitor  for ,  the  party  having  conduct 

of  the  above-mentioned  sale. 


Formal  parts:  see  Form  1438. 

The  real  estates  of  A.  B.,  the  testator  iu  the  said  judgment  [or,        1322. 

order]  dated  the day  of ,  19—,  named,  and  thereby  [or  ^rtffiolte  of 

as  may  be]  directed  to  be  sold,  have  been  offered  for  sale  in  six  result  of  a 
lots  by  public  auction,  with  the  approbation  of  the  Judge,  subject  lots  W.*^^^"^* 


to  a  reserved  bidding  for  each  lot,  fixed  by  the  Judge,  and  accord- 
ing to  certain  particulars  and  conditions  of  sale  (a  printed  copy 
whereof,  signed  by  me,  is  to  be  filed  with  this  certificate) ;  and  the 
several  persons  named  in  the  first  column  of  the  (first)  schedule 
hereto  were  the  highest  bidders  for,  and  they  are  allowed  by  the 

(2)  See  Form  1303  (S).    As  to  certifying  the  result  of  sale,  see  Seton,  334. 


[Dan.  Pr. 
950.] 
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Judge  to  be  the  purchasere  of,  the  respective  lots  set  opposite  to 
their  respective  names  in  the  second  column  of  the  said  schedule, 
at  the  prices  or  sums  set  opposite  to  their  respective  names  in  the 
third  column  of  the  said  schedule. 

The  purchasers  have  paid  the  several  sums  set  opposite  their 
respective  names  in  the  fourth  column  of  the  said  schedule,  as 
deposits,  to  L.  M.,  the  person  appointed  by  the  Judge  to  receive 
the  same:  such  sums  being  the  amounts  fixed  by  the  Judge  to  be 
paid  as  deposits  by  the  purchasers  respectively  at  such  sale;  and 
the  several  sums  set  opposite  the  respective  names  of  such  pur- 
chasers in  the  fifth  column  of  the  said  schedule  remain  due  f rant 
the  said  purchasers  respectively,  as  the  balance  of  their  respective 
purchase-moneys.  The  said  several  sums  mentioned  in  the  fourth 
column  of  the  said  schedule,  which  have  been  received  by  the  said 
L.  M.,  amount  together  to  the  sum  of  £165:  which  sum  of  £165 

the  said  L.  M.  is,  on  or  before  the day  of ,  19 — ,  to  lodge 

in  Court  to  the  credit  of  (dc. ;  as  in  jvdgw6ent  or  order  directing 
the  sale  {a)). 

The  purchaser  of  the  lot  numbered  6  is  T.  E.  M.,  a  defendant  in 

this  action  :    an  order  dated  the day  of ,  19 — ,  having; 

given  him  liberty  to  bid  (&) . 

'No  person  bid  for  either  of  the  lots  numbered  2  and  5  a  price 
equal  to,  or  higher  than,  the  sum  fixed  z&  the  reserved  bidding; 
and  therefore  such  lots  were  not  sold  at  such  auction. 

'No  person  bid  for  either  of  the  lots  numbered  3  and  4. 

The  evidence  produced,  dc. 

The  (first)  Schedule. 


Name  and  address  of  the  purchaser. 


Edward  Thornton,  of  Epping,  \ 
Essex,  Farmer  ) 

Thomas  Edward  Masson,  of  Ilford,  j 
Essex,  Esquire,  by  Arthur  / 
Cuthhertson,  his  agent I 


No.  of 
Lot. 


Totals  £ 


Price. 


£ 
900 

750 


1650 


Deposit. 


£ 
90 

75 


165 


Balance 

remaining 

unpaid. 


£ 
810 

676 


1486 


(a)  The  practice  is  for  a  Master's  schedule  for  lodgment  of  the  deposits  to 
be  settled  at  the  time  the  oertiflcate  is  settled,  and  on  that  schedule  being  left 
with  the  Paymaster,  he  will  issue  the  necessary  direction.  The  lodgment 
schedule  should  not  direct  the  deposits  to  be  invested,  but  should  provide  for  a, 
"  stop  "  on  the  fund  in  favour  of  the  purchasers. 

(6)  As  to  the  course  where  a  party  to  the  suit  bids  without  leave,  see  Dan. 
Pr.  948;  and  Form  1336. 
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1323. 

Commence  as  in  Form  1318.  Dheotions  to 

The  sale  is  to  be  conducted  in  accordance  with  the  accompany-  as  to  the 
iag  printed  particulars  and  conditions  signed  by  the  Master  (d) .  ooiid"ot  of  a 

ihe  accompanying  printed  particulars  and  conditions  are  to  be  lots,  without 
carefully  preserved,  and  must  be  signed  by  the  auctioneer  and  the  mm^^Pr.' 
solicitor  of  the  party  having  the  conduct  of  the  sale,  and  returned  949.] 
to  the  Judges'  Chambers:  with  the  certificate  of  the  auctioneer  and 
solicitor  of  the  result  of  the  sale. 

The  accompanying  bidding-paper  (e)  is  to  be  carefully  filled  up . 
The  highest  sum  bid  is  to  be  inserted  in  the  second  column.  In 
the  event  of  no  person  bidding  for  any  lot,  the  words  "  no  bidding  " 
are  to  be  written  in  the  second  column  opposite  the  number  of  such 
lot. 

The  purchaser  is  to  sign  his  or  her  name  (Conclude  as  in 
Form  1318). 


1324. 
(Same  as  Form  1320:  omitting  all  reference  to  the  lots  bid  for  Bidding- 

^  I   c  .-  paper  m  like 

but  not  sold.)  ease. 

[Dan.  Pr. 

~~  ■  949.] 

1325. 
(This  Fiorm  can  readily  be  prepared  from  Form  1321.)  Auctioneer's 

^  f         ^     ^  '  '  certificate  of 

result  of  sale, 
in  like  case. 

[Dan.  Pr. 

949.] 

1326. 
(nA*s  Vmrn,  can  readily  he  prepared  from  Form  1322.)  Master's 

certificate  of 
result  of  sale 

in  like  case. 


1327. 
(Form  1318  cam,  readily  he  adapted)  Directions  to 

auctioneer,  as 
to  the  conduct 
of  a  sale  in 
one  lot,  where 

there  is  a 

reserved 
bidding. 
[Dan.  Pr. 
949.] 

1328. 

Commence  as  in  Form  1318 .  Note  of  the 

The  reserved  bidding  fixed  by  the  Judge,  to  which  the  sale  in  ^^^^^^"^ 
this  action  [or,  matter]  is  to  be  subject,  is  the  sum  of  £ .  sale  in  one 

,  Master.         [-Dan.  Pr, 


949.] 


Ce)  See  notes  to  Form  131S. 

(d)  See  Form  1312. 

(e)  See  form  1324. 
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1329. 

Bifldlng- 
paper  on  a 
sale  in  one  lot. 
[Dan.  Pr. 
949.] 


B. 

(Short  title  and  reference  to  the  record.) 
This  bidding-paper,  marked  B.,  is  the  bidding-papet 
referred  to  in  the  annexed  certificate  of  result  of  sale, 

dated  the day  of ,  19 — . 

(Solicitors)  G.  D.  &  Co.   (Auctioneer)  L.  M. 
I,  the  undersigned  Gr.  H.,  of  (/)  bid  at  the  sale  by  auction  in 

the  above  action  [or,  matter],  on  the day  of ,  19 — ,  the. 

sum  of  £300  for,  and  became  the  purchaser  of,  the  property 
specified  in  the  particulars  produced  at  such  sale,  subject  to  the 
conditions  also  produced  at  such  sale. 

G.  H. 


1330. . 

Auctioneer's 
certificate  of 
result  of  sale 
in  like  case. 
[Dan.  Pr. 
950.] 

1331. 

Master's  " 
certificate  of 
result  of  a 
sale  in  one  lot, 
where  there 
was  a  reserved 
bidding  (^). 
[Dan.  Pr. 
950.] 


(See  Form  1321,  twAicA  can  be  readily  adapted.) 


(Proceed  as  in  Form  1322,  to  directed  to  be  sold,) 
have  been  offered  for  sale  in  one  lot  by  public  auction,  with  the 
approbation  of  the  Judge,  subject. to  a  reserved  bidding  fixed 
by  the  Judge,  and  according  to  certain  particulars  and  con- 
ditions of  sale  (a  printed  copy  whereof,  signed  by  me,  is  to  be  filed 
with  this  certificate);  and.G.  H.,  of  (dc. :  as  in  bidding-paper,) 
was  the  highest  bidder  for,  and  he  is  allowed  by  the  Judge  to 
be  the  purchaser  of,  the  said  estate  at  the  price  or  sum  of  £300 . 

The  said  G.  H.  has  paid  the  sum  of  £30,  by  way  of  deposit,  to 
L.  M.,  the  person  appointed  by  the  Judge  to  receive  the  same; 
and  who  is  to  lodge  such  sum  of  £30  in  Court  to  the  credit  of 
(dc. :  as  in  judgment  or  order  directing  the  sale),  on  or  before 

the day  of ,  19 — ;  and  there  is  due  from  the  said  G.  H., 

as  the  balance  of  his  purchase-money,  the  sum  of  £270 . 
The  evidence  produced,  dc. 


1332. 

Directions  to 
the  auctioneer 
as  to  the 
conduct  of  a 
Bale  in  one 
lot  without 
reserve  (A). 


Commence  as  in  Form  1318. 

The  sale  is  to  be  conducted  in  accordance  with  the  accompanying 
printed  particulars  and  conditions  signed  by  the  Master. 

The  accompanying  printed  particulars  and  conditions  are  to  be 
carefully  preserved,  and  must  be  signed  by  the  auctioneer  and  the 


(/)  Insert  the  purchaser's  name,  address,  and  description,  at  length. 
(?)  See  notes  to  Form  1322. 
(A)  See  notes  to  Form  1318. 
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solicitor  of  the  party  having  the  conduct  of  the  sale,  and  returned 
to  the  Judges'  Chambers:  with  the  certificate  of  the  auctioneer  and 
solicitor  of  the  result  of  the  sale. 

The  accompanying  bidding-paper  (i)  is  to  be  carefully  filled  up . 

The  purchaser  is  to  sign  his  or  her  name  at  the  foot  of  the 
bidding-paper,  and  any  person  who  purchases  as  agent  for  another 
must  so  sign,  otherwise  he  must  be  treated  as  the  purchaser.  The 
purchaser's  christian  and  surnames,  address,  and  description  arc 
to  be  fully  stated  in  the  bidding-paper.  When  the  purchaser's 
signature  {GoTiclude  as  in  Form  1318). 


1333. 

(Same  as  Form  1329.)*  Bidding-- 

paper  in  likfr 


1334. 

(This  Form  can  rmdihi  be  prepared  from  Form  1321.)  Auctioneer'* 

certificate  of 
result  of  the- 
sale,  in  like 

case. 

[Dan.  Pr. 
950.] 

1335. 
(This  Form  can,  readily  he  prepared  from  Form  1331 .)  Master's 

certificate  in 
like  case. 


1336. 
Formal  parts :  see  Form  39 .  Summons  that 

on  the  part  of  the  plaiutiff  [or  as  may  be],  that,  notwithstandinjg  wa^i^aiout" 
the  applicant  had  not  obtained  leave  to  bid  at  the  sale,  on  the ^^f^®  '^^  \ 

lo  i/->  o    1  T  11  111T-1         sale  may  be 

day  01 ,  19 — ,  of  the  estates  directed  to  be  sold  by  the  judg-  accepted  as 

ment  [or,  order]  dated  the day  of ,   19—,  he  may  be  P^l^^p^' 

certified  to  be  the  purchaser  of  the  said  estates  [or,  of  lot of  948.] 

the  said  estates]  at  the  sum  of  :    the  price  at  which  he  was 

declared  to  be  the  highest  bidder  for  the  said  estates  [or,  lot]  at 
such  sale. 


1337. 

Formal  parts :  see  Form  39 .  o"m "i"' ** 

on  the  part  of  the  plaintiff  [or  as  may  be],  that  L.  M.,  in  the  payment  in 

Master's  certificate  [or,  in  the  order]  dated  the  ■ day  of ,  recei've°d"t 

19 —  named,  may  be  ordered,  oh  or  before  the day  of ,  the  sale  (i).. 

19 — ,  or  within  seven  days  after  service,  to  lodge  the  sum  of  £ :   950.]' 

(t)  See  Seton,  332,  333. 
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appearing  by  the  said  certificate  [or,  order — or,  by  the  affidavit  of 

E.  F.,  filed  the ,  19 — ]  to  have  been  received  by  him  as  deposits 

from  the  purchasers  therein  named,  on  the  lots  therein  mentioned 
[or  as  may  he}:  in  Court  to  the  credit  of  (dc. ;  as  in  judgment  or 
order  directing  the  sale) .  And  that  the  said  L.  M.  may  be  ordered 
to  pay  the  costs  of  this  application . 


1338. 

SummoDS  to 
vacate  recog- 
nizance, cr 
bond  or 
undertaking, 
or  pay  out 
security  fund, 
for  deposits 

«■ 
[Dan.  Pr. 

950.] 


Formal  parts :  see  Form  39. 
on  the  part  of  the  plaintiff  [or  as  may  be],  that  the  recognizance 

[or,  bond  or  undertaking]  dated  the day  of ,  19 — ,  entered 

into  by  L.  M.,  together  with  [CD.  and  E.  F.]  as  his  sureties,, 
may  be  vacated. 

Or,  that  the  £ ,  cash  [or,  £ ,  Consols — or  as  may  be] 

in  Court  to  the  credit  of  (dc. :  state  vfliat;  see  Form  1317) 
may  be  paid  [or,  transferred]  to  the  said  L.  M. 


1339. 

Summons  to 
proceed  with 
the  sale  of 
unsold  lots. 
[Dan.  Pr. 
951.] 


Formal  parts :  see  Form  39 . 
on  the  part  of  the  plaintiff  [or  as  may  be],  to  proceed  with  the  sale 
of  the  unsold  portions  of  thp  real  estates  of  the  testator  [or  as  may 

he],  directed  to  be  sold  by  the  judgment  [or,  order]  dated  the 

day  of ,  19 — . 


1340. 

Advertise- 
ment of  a  sale 
by  tender  {I). 
[Dan.  Pr. 
351.] 


To  be  sold  by  tender,  pursuant  to  a  judgment  [or,  an  order]  of 

Mr.  Justice ,  made  in  an  action  J.  v.  H.  [or  as  may  be],  all 

{Describe  the  property,  shortly). 

(ft)  The  usual  course  is  for  the  auctioneer's  recognizance,  or  bond,  or  under- 
taking to  be  retaijied  in  Chambers  and  not  filed.  No  order  to  vacate  is  then  neces- 
sary, but  the  reoognizanoe,  or  bond,  or  undertaking  will  be  delivered  out  after 
the  sale  on  production  of  an  office  copy  of  the  certificate  of  result  of  the  sale, 
and  the  Paymaster's  certificate  oif  the  lodgment  in  Ct.  of  the  deposit,  if  any.  If 
the  recognizance,  or  bond,  or  undertaking  has  been  filed,  an  order  to  vacate  it 
win  be  necessary:  0.  LXI.  8a.  The  application  for  the  order  must  be  sup- 
ported by  production  of  the  certificates  mentioned  above.  The  recognizance, 
or  bond,  or  undertaking  is  vacated  on  production  of  the  order  at  the  FUing, 
&c.  Department,  Central  Office,  Room  84.  A  separate  application  for  this 
order  is  unusual:  as  an  opportunity  will  generally  occur  for  engrafting  it  on 
?ome  other  application  in  the  action:  see  Dan-.  Pr.  951,  note  (A).  On  vacating 
a  reoognizanoe  or  bond  a  fee  of  10s.  is  payable,  which  is  impressed  on  the 
duplicate  or  office  copy  order:  Ord."  as  to  S.  C.  Pees,  1884,  Sched.  No.  135; 
Ord.  as  to  Stamps,  July,  1884,  Sched. ;  no  fee  is  payable  on  vacating  an 
undertaking. 

(I)  For  forms  of  particulars  and  conditions  of  a  sale,  by  tender,  of  part- 
nership property,  together  with  the  goodwill,  see  No.  1342.  For  form  of 
certificate  of  result  of  sale  by  tender,  see  No.  1343.  For  form  of  advertisement 
of  u,  sale  by  public  auction,  see  Form  1308;  knd  note  thereto. 
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Tenders  are  to  be  sent  to  Master at  the  Chambers  of  Mr. 

Justice and  Mr.  Justice ,  Room  No. ,  Royal  Courts 

of  Justice,  Strand,  London,  not  later  than ,  the day  of 

,  19-. 

Particulars  and  conditions  of  sale  and  forms  of  tender  may  be 
obtained  of  {Continue  as  in  Form  1301). 

Dated  this day  of ,  19 — .  ,  Master. 


1341. 

(Short  title  and  reference  to  the  record.)  Form  of 

I,  the  undersigned  A.  B.,  of  (residence  and  description),  do  manl^Er. 
hereby  tender  for,  and  agree  to  purchase,  subject  to  the  approval  of  ^^i-l 

the  Judge,  at  the  sum  of  £ ,  the  .property  comprised  in  the  [on, 

in  lot  one,  dc,  of  the]  within  particulars  of  sale,  and  upon  the 
terms  and  conditions  ^within  mentioned,  and  subject  to  the  con- 
ditions of  sale  within  contained.  (If  a  deposit  is  to  be  sent  tvith 
the  tender  the  following  words  mil  be  necessary),  [and  I  enclose 

herewith  a  cheque  for  the  sum  of  £ ■,  being  a  deposit  of  £10 

per  cent,  on  the  amount  of  such  purchase-money]. 

A.  B. 

Dated  this day  of ,  19 — . 

Witness  to  the  signature    1 

of  the  said  A.  B.,  ( 

C.  D.,  of  (residence  and  description). 

To  Master  (name),  Room ,  Royal  Courts  of  Justice,  Strand, 

London,  W.  C.  [or  as  may  be']. 


1342. 

19 — .     A.  No.  — .         Partioiil'ars 
T     ii      TT-    1-  /^        J.     j:  T     i.-  '  and  conditions 

In  the  High  Court  o±  J  uatioe,  of  g^le  of 

Chancery  Division.  partnership 

Ti/r       T      i-  property, 

Mr .  J  UStlCe .  with  form  of 

A.  V.  B.  ^^^^^^''■ 

Particulars  and  conditions  of  sale  of  the  lease  of  the  warehouse 

and  premises  situate  at  No.  — , Street,  Borough,  S.E.,  together 

with  the  goodwill  of  the  business  of  corn,  flour,  and  biscuit  mer- 
chants, for  some  years  past  .carried  on  by  the  late  firm  of 
"A.  and    B.,"  upon    the  ■  said    premises.     Also  the  interest  of 

"A.  and  B."  in  the  " Biscuit,"  and  also  all  the  stock  and  the 

trade  fixtures,  engine,  machinery,  office  fittings,  vans,  utensils,  gear 
and  other  conveniences  for  carrying  on  the  said  business  as  are 

(m)  The  form  of  tender  is  usually  printed  in  the  fold  of  the  particulars  and 
conditions  of  sale.     See  p.  675. 
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included  in  the  schedule  hereto.    The  lease  has  about years 

unexpired  at  a  rack  rental  of  £ per  annum.     To  be  sold  in 

one  lot,  bj  tender,  pursuant  to  an  order  in  the  said  action , 

dated  the day  of ,  19 — . 

The  purchasier  is  to  take  at  a  valuation  to  be  made  in  the  mode 
directed  by  the  conditions  of  sale  hereto  annexed  subject  to  which 
the  said  property  is  sold  ,all  the  stock  of  corn,  flour,  seeds  and' 
sacks  belonging  to  the  said  firm,  and  also  at  a  sum  already  fixed 
by  the    Judge,    certain   book    debts,   due  and  owing  to  the  said 
firm.    The  amount  of  such  sum  and  the  amount  of  the  book  debts 
due  on  the day  of ,  19 — ,  may  be  ascertained  upon  refer- 
ence to  the  solicitors  named  below,  the  amount  whereof  since  that 
day  is  to  be  ascertained  as  provided  by  the  fifth  condition  of  sale. 
The  purchaser  ;will  acquire  the  premises  in  which  business  has 
been  carried  on  and  the  benefit  to  be  derived  from  the  habits  of 
the  customers  resorting  to  such  premises,  but  will  not  be  entitled 
to  trade  under  the  names  of  the  persons  heretofore  interested  in 
the  business  or  to  prevent  them  or  those  who  may  represent  them 
from  carrying  on  a  like  business. 

Tenders  to   be   sent    (in   a   sealed   cover   marked   "  Tender," 

A.v.  B.)  to ,  Esq.,  Master  of  the  Supreme  Court,  Room , 

Eoyal  Courts  of  Justice,  Strand,  London,  W.O.,  not  later  than  the 

day  of ,  19 — . 

Particulars  and  conditions  of  sale  and  forms  of  tender  may  be 

obtained  of ,  Esq . ,  solicitor,'  No .  — , Street,  London,  E .  C . , 

or  of  Messrs. ,  solicitors.  No.  — , Street,  London,  E.C. 

The  premises  may  be  viewed  and  further  information  obtained 
on  application  to  the  said  solicitors. 

Schedule  above  referred  to. 
(Give  particulars  of  the  trade  fixtures,  dc,  referred  to  in  the 

particulars) . 

CONDITIONS  OF  SALE. 

1.  There  shall  be  no  obligation  to  accept  the  highest  or  any 
tender. 

2.  The  abstract  of  title  and  all  written  notices,  communications 
and  summonses  are  to  be  deemed  duly  delivered  to  and  served 
upon  the  purchaser  by  being  left  for  him  at  the  address  mentioned 
in  the  tender,  unless  and  until  he  is  represented  by  a  solicitor. 

3 .  The  Master  will  on  the day  of ,  19 — ,  at  12  o'clock 

at  poon  at  the  Chambers  of  Mr.  Justice -,  and  Mr.  Justice 

■ ,  Room ,  Eoyal  Courts  of  Justice,  Strand,  London,  W.C., 

or  on  such  day  as  he  shall  fix  by  adjournment,  proceed  to  open  the 
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tenders.  The  person  whose  tender  is  accepted,  hereinafter  called 
the  purchaser,  is  within  two  days  after  the  acceptance  of  his  tender, 
under  a  direction  signed  by  the  Master  to  be  obtained  by  the  pur- 
chaser at  his  expense  from  the  said  Master,  to  pay  a  deposit  of  10 
per  cent,  on  the  amount  of  the  purchase-money  to  the  credit  of  this 

action,  "  A.  v.  B.,"  19—,  A.  No. ,  and  if  he  shall  fail  to  make 

such  payment  the  Master  may  withdraw^  the  acceptance  of  his 
tender  and  accept  some  other  tender  and  so  on,  toties  quoties. 

i.  The  Master  will  certify  the  result  of  the  sale,  and  the  — — 

day  of ,  19 — ,  at  12  o'clock  at  noon  is  appointed  as  the  time  at 

which  the  purchaser  may,  if  he  thinks  fit,  attend  in  person  or  by 
his  solicitor  at  the  Judges'  Chambers  aforesaid  (Eoom  No.  — ), 
to  settle  such  certificate.  The  certificate  of  sale  will  then  be 
settled,  and  will  in  due  course  be  signed  and  filed  and  become 
binding  without  further  notice  to  the  purchaser. 

5 .  The  book  debts  due  to  the  late  partnership  on  the day 

of ,  19 — ,  are  to  be  taken  by  the  purchaser  at  a  price  fixed  by 

the  Judge,  and  which  may  be  ascertained  upon  application  to  the 
said  solicitors.  The  book  debts  accrued  due  to  the  said  partner- 
ship since  the day  of ,  19 — ,  shall  be  taken  by  tlie  pur- 
chaser, and  the  amount  to  be  paid  by  him  in  respect  thereof  shall 
be  ascertained  by  the  Judge  in  Chambers,  or  as  he  shall  direct, 
and  in  ascertaining  such  amount  regard  will  be  had  to  any  of  the 
last-mentioned  debts  which  may  have  been  got  in  since  that  day. 
The  purchaser  shall  also  have  credit  for  the  value  at  which  the 

Master  has  estimated  any  of  the  debts  due  on  the day  of , 

19 — ,  which  may  have  been  got  in  before  the  completion  of  the 
purchase. 

6 .  The  value  of  the  fittings,  fixtures,  machinery  and  stock  men- 
tioned in  the  particulars,  which  are  to  be  taken  at  a  valuation, 
shall  be  ascertained  as  follows,  namely,  each  party  (the  vendor 

acting  by  Messrs.  ,  his  solicitors,  and  the  purchaser  by  his 

solicitor)  is  within  seven  days  after  the  Master's  certificate  has 
become  binding  to  appoint  by  writing  one  valuer,  and  give  notice 
in  'writing  to  the  other  party  of  such  appointment,  and  the  valuers 
so  appointed  are  to  make  such  valuation,  but  before  they  commence 
their  duty  they  are  to  appoint  an  umpire  by  writing,  and  the 
decision  of  such  valuers  or  their  umpire  is  to  be  final,  and  in  case 
the  purchaser  shall  neglect  or  refuse  to  appoint  a  valuer  and  givi: 
notice  thereof  in  the  manner  and  within  the  time  above  specified, 
the  valuation  is  to  be  made,  by  the  valuer  appointed  by  the  vendor 
alone,  and  his  valuation  is  to  be  final.  In  case  the  valuers  cannot 
agree  upon  an  umpire,  an  umpire  is  to  be  appointed  by  the  Judge. 

D.— F.  43 
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7.  The  title  to  the  leasehold  premises  shall  oommence  with  an 

indenture  of  lease  (or  underlease),  dated  the  day  of  — i — , 

18 — .   Such  lease  (or  underlease)  can  be  inspected  at  the  office  of 

the  vendor's  solicitors,  Messrs.  W ,  No.  — , Street,  E.G. 

The  vendor  will  use  his  best  endeavours  to  obtain  the  license  to 
assign  the  same,  but  in  the  event  of  his  being  unable  to  do  so  the 
contract  shall  be  rescinded  and  the  deposit  shall  be  returned  to  the 
purchaser,  and  the  purchaser  shall  have  no  claim  upon  the  vendor 
for  interest,  costs  or  compensation. 

(Insert  any  other  necessary  special  conditions;  see  Form  1304.) 

8.  The  purchaser  is  under  a  direction  signed  by  the  Master  to 
pay  the  remainder  of  the  purchase-money  into  Court  to  the  credit 
of  the  said  action  within  fourteen  days  after  the  date  of  the  valua- 
tion to  be  made  pursuant  to  the  sixth  condition,  and  if  the  same 
is  'not  so  paid  then  the  purchaser  is  to  pay  interest  on  the  remainder 
of  the  purchase-money  at  the  rate  of  5  per  cent,  per  annum  from 
the  date  of  such  valuation  to  the  date  on  which  the  same  is  actually 
paid.  Upon  payment  of  the  purchase-money  in  manner  aforesaid 
the  purchaser  is  to  be  entitled  to  possession  as  from  the  date  of 
such  valuation  down  to  which  time  all  outgoings  are  to  be  paid 
by  *the  VMidor,  and  for  the  purpose  of  this  condition  such  outgoings 
if  the  circumstances  so  require  shall  be  apportioned.  The  pur- 
chaser is  to  be  considered  as  entitled  to  the  said  business,  and 
subject  to  all  liabilities  and  engagements  thereof,  as  from  the 
date  of  the  said  valuation  and  the  amount  coming  or  being  due  to 
or  from  him  in  respect  thereof  as  from  that  day  is  to  be  ascer- 
tained. In  so  ascertaining  the  same,  such  allowance  as  may  be 
deemed  proper  in  respect  of  the  management  thereof  as  from 
the  dato  of  such  valuation  is  to  be  made,  and  the  Judge  shall 
determine  any  difference  which  ma;y  arise  in  reference  to  this  con- 
dition, including  the  determining  by  and  to  whom  and  when  and 
how  any  sum  is  to  be  payable  thereunder. 

9.  The  purchaser  shall  on  conjpletion  be  entitled  to  possession 
of  the  books  of  the  said  business,  but  during  a  period  of  twelve 
months  shall  alloWj  the  parties  to  the  said  action  their  solicitors 
and  accountants  to  have  access  thereto  at  reasonable  time  on  reason- 
able notice. 

Lastly,  If  the  purchaser  shall  not  pay  his  purchase-inoney  at  the 
time  above  specified,  or  at  any  other  time  which  may  be 
named  in  any  order  for  that  purpose,  and  in  all  other  respects 
perform  these  conditions,  an  order'  may  be  made  by  the  Judge 
upon  application  for  the  resale  of  the  property  purchased  by  such 
purchaser  and  for  payment  by  the  purchaser,  of  any  deficiency, 
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if  any,  in  the  price  which  may  be  obtained  upon  such  resale,  and' 
■of  all  costs  and  expenses  occasioned  by  such  default. 

In  the  High  Court  of  Justice,  19 — .    A.  No.  — . 

Chancery  Division. 

Mr.  Justice . 

A.  V.  B. 

I,  the  undersigned ,  of ,  do  hereby  tender  for  and  agree 

to  purchase,  subject  to  the  approval  of  the  Judge,  at  the  sum  of 

£ ,  the  property  comprised  in  the  particulars  of  sale,  agreeing 

to  take  the  stock,  fixtures,  book  debts,  and  trade  utensils  by  valua- 
tion upon  the  terms  and  conditions  within  mentioned,  and  subject 
to  the  conditions  of  sale  within  contained,  and  agree  to  pay  the 
required  deposit  of  10  p€r  cent. 

Dated  this day  of ,  19 — . 

Witness  to  the  signature  of  the 

said  {Name .) 

mame )  {Address .) 

{AMress—.)  {Descriptim—) 

{Description . ) 


1343. 

{The  certificate  is  the  same  form  as  the  certificate  of  the  result  Certificate  of 
of  a  sale  by  public  auction  {see  No.  1331),  eoscept  that  the  pro-  g^^ebytender. 
perty  is  stated  to  heme  been  offered  for  sale  b'\f  tender,  and  the 
person  alTxMed  the  purchaser  is  stated  to  have  tendered  the  highest 

SMm.j  

1344. 
Formal  parts :  see  Form  39.  •  Summona  for 

on  the  part  of  A.  B.:  who  by  the  Master's  certificate  [or,  by  the  abstract  of 

order]  dated  the  ,  19 — ,  has  been  allowed  the  purchaser  of  r^an^Pr 

(lot of)  the  [property]  directed  to  be  sold  by  the  judgment  [or,  952.] 

order],  dated  the ,  19 — :    that  the  plaintiff  [or  other  person 

having  the  conduct  of  the  saW]  may  be  ordered,  on  or  before  thei 

,  19 — ,  to  deliver  to  the  applicant,  or  to  Mr.  C.  D.,  of  {plaC.e 

of  business),  his  solicitor,  an  abstract  of  the  title  to  the  said  lot 
[or,  property],  pursuant  to  the  (6th)  of  the  conditions  of  sale; 
and  that  the  said  plaintiff  [or  other  person  having  the  conduct  of 
the  sale]  may  be  ordered  to  pay  to  the  applicant  his  costs  of  this 
application.  

(«)  As  to  compelling  delivery  of  the  abstract,  see  Dart,  1171;  1  Davidson, 
598;  and  as  to  the  consequence  of  non-delivery,  see  Dart,  341  et  seq.,  1172;  I 
Davidson,  525,  596.  As  to  the  investigation  of  the  title,  verification  of  the 
abstract,  and  examination  of  the  muniments  of  title,  see  Dart,  343  et  seq.; 
1  Davidson,  560—557;   1  Prideaux,  60—68;   Seton,  339. 

43  (2) 
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134£i. 

Master's 
authority  for 
lodgment  of 
purchase- 
money  (o): 
[Dan.  Pr. 
955,  956.] 


In  the  High  Court  of  Justice, 
Chancery  Division. 
Title  of  cause  or  matter. 
Ledger  credit. 

Lodgment  Schedule. 

Purchase-money  to  be  lodged  pursuant  to  order  dated 


1346. 

Summons  by 
the  purchaser 
for  leave  to 
pay  his  pur- 
chase-money 
into  Court  (q). 
[Dan.  Pr. 
965.] 


19- 


Particulars  of  money 

to  be  lodged  to  the  account  of  the 

Paymaster-  General. 

Person  to  make  the 
lodgment. 

Amount. 

Balance  of  £900  purchase-money  of 
Lot  11,  after  deducting  £90  paid 
as  deposit. 

Interest  thereon  from  24  June  to 

Edward  Thornton,  of  Epping, 
Essex,  Farmer 

£      «.   d. 
810     0     0 

9  10    a 

29  Sept.,  19—  (less  tax)  (p)  .... 
Invest   amount  lodged  in   Consols 

and  accumulate— 

The  above  funds  not  to  be  paid 
out,  transferred,  or  dealt  with, 
without   notice    to    the    said 
Edward  Thornton. 

£ 

819  10     8 

Total  amount  in  words  [ 

Dated  this 


day  of 


19—. 

— ,  Master. 


Formal  parts :  see  Form  39. 
on  the  part  of  A.'  B.,  of,  dc. :  ^vho  (Describe  the  purchaser :  as  in 
Form  1344). 

(o)  See  0.  LI.  3a;  S.  C.  Funds  Rules,  1905,  r.  6.  The  purchaser  or  his 
solicitor  prepares  the  Schedule  on  the  proper  printed  form  (to  be  obtained  at 
the  Inland  Revenue  Office,  Royal  Courts  of  Justice,  Room  No.  2,  Strand  en- 
trance), and  applies  at  the  Chambers  of  the  Judge  to  whom  the  action  belongs, 
for  an  appointment  to  settle  it  (several  purchasers  may  be  included  in  one 
schedule  if  desired).  Notice  of  the  a.ppointment  to  settle  must  be  given  to  the 
solicitor  having  the  conduct  of  the  sale.  The  judgment  or  order  directing* 
the  sale,  an  office  copy  of  the  certlficajte  of  result,  and  the  conditions  of 
sale,  must  be  produced  at  the  appointment  to  settle  the  lodgment  schedule. 
When  the  schedule  has  been  settled,  two  fair  copies  of  it,  on  the  printed  form, 
must  be  left  in  Chambers  for  the  signature  of  the  Master,  who  sends  them  to 
the  Paymaster-General. 

(p)  A  purchaser  may  be  relieved  from  payment  of  interest  where  he  is  not. 
in  default:  see  Young  and  Harston's  Contract,  31  C.  D.  168  (C.  A.);  Jones 
V.  Gardiner,  (1902)  1  Ch.  191;  and  Seton,  341.  As  to  deduction  of  the  pro- 
perty tax,  see  note  (o)  to  Form  1303. 

(g')  An  order  for  payment  into  Ct.  of  purchase-money  is  now  seldom  re- 
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1 .  That  the  applicant,  declaring  himself  content  with  the  title, 

may,  on  or  before  the day  of ,  19—,  be  at  liberty  to  lodge 

in  Court,  as  in  the  schedule  hereto  mentioned,  the  sum  of  £- : 

being  the  purchase-money  for  the  said  premises. 

Or,  such  sum  being  made  up  of  £ ,  the  balance  of  the 

purchase-money  for  the  premises,  after  deducting  £ paid 

as  a  deposit. 

Zy  so :  and  of  £ :  being  the  amount  of  the  valuation  of 

the  timber. 

If  so :  and  of  £ ,  for  interest  on  the  said  £ ,  at  the  rate 

of  £(5)  per  cent,  per  annum,  from  the ,  19 — ,  to  the  said 

,  19 — ,  less  tax  (r). 

2.  That,  upon  such  payment  being  made,  the  applicant  may  be 
let  into  possession  of  the  said  premises,  and  into  the  receipt  of 

the  rents  and  profits  thereof,  from  the ,  19—  (s);  and  that  all 

proper  parties  may  be  ordered  to  join  in  and  execute  a  proper 
conveyance  or  assurance  of  the  premises  to  the  applicant,  or  as  he 
shall  direct  (t) :  such  conveyance  or  assurance  to  be  settled  by  the 
Judge  in  case  the  parties  differ  ,(m)  . 

3 .  That  the  funds  in  Court  may  be  dealt  with  as  directed  in  the 
schedule  hereto  (v) . 

4.  That  the  said  sum  of  £ ■  (and  interest)  may  not  be  paid 

out  (except  for  the  purchase  of  Consols),  and  that  such  Consols    ' 
may  not  be  sold,  transferred,  or  otherwise  disposed  of,  without 
notice  to  the  applicant. 

Lodgment  and  Payment  Schedule  (see  next  page). 

qnired,  as  by  the  provisions  of  0.  LI.  3a,  »  lodgment  schedule  signed  by  the 
Master  takes  the  place  of  the  purchaser's  order,  which  was  required  under  the 
old  practice-,  see  Eorm  1345.  The  present  Form  is  retained  to  meet  exceptional 
cases.  As  to  payment  into  Ct.  of  purchase-money,  see  Seton,  340 — 342.  For 
form  of  order  for  payment  into  Ct.,  see  Seton,  336 ;  and  for  payment  by  instal- 
ments, Ibid.,  335,  No.  2.  The  summons  must  be  supported  by  production  of 
the  judgment  or  order  directing  the  sale,  an  office  copy  of  the  Maater'a  certi- 
ficate of  the  result  of  the  sale,  or  the  order  confirming  a  conditional  contract- 
of  sale,  the  conditions  or  contract  of  sale,  and  the  valuation  of  the  timber, 
if  any. 

(r)  See  note  (p),  preceding  page. 

(«)  See  Form  1303  (8). 

(i)  See  0.  LI.  3;  and  headnote  at  p.  643;  and  note  (o),  p.  585. 

(u)  As  to  settlement  in  case  the  parties  differ,  see  note  (»),  at  p.  641. 

(v)  This  paragraph  in  the  summons,  and  the  consequent  directions  in  the 
schedule,  are  inserted  to  meet  the  case  of  investment  of  the  purchase-money:  a 
direction  for  which  is  almost  invariably  required  by  the  solicitor  conducting  the 
sale  to  be  inserted  in  the  order.  In  strictness,  however,  there  is  no  obligation 
on  the  purchaser  to  make  this  application. 

(«)  As  to  this  schedule,  see  S.  C.  Funds  Rules,  1905,  rr.  S,  6,  8,  10,  22,  24, 
25,  26. 
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Lodgment  and  Payment  Schedule. 
In  the  High  Court  of  Justice,  [Date  of  order.] 

Chancery  Division. 

(Short  title  and  reference  to  the  record.) 
Ledger  credit  as  above.    Proceeds  of  sale  of  testator's  estate  (z). 
I.  Lodgment. 


Particulars  of  funds  to  be 
lodged  to  the  account 

Person  to  make  the 
lodgment. 

AMOUNTS. 

of  the  Paymafiter-General. 

Money. 

Securities. 

Balance  of  purchase-money 
and  interest 

A.  B. 

£      s.     d. 
451     8     0 

Invest  in  Consols  and  accu- 
mulate («), 

i    i  ■    I    ;      i    ,      II.  Payment. 
Funds  in  Court  and  to  be  |  £300,  money  on  deposit. 

dealt  with.  )  Funds  to  be  lodged  as  above. 


Particulars  of  payments,  transfers, 
or  other  operations 

Payees  and 
transferees,  or  titles 
of  separate  accounts. 

AMOUNTa. 

to  he  carried  out  by  the 
Paymaster. 

Money. 

Securities. 

Invest  and  accumulate  in  Consols:  — 

IHind  to  be  lodged,  also  £50  (*), 

part  of  money  on  deposit 

Interest  on  the  said  £50    

£       ..    d. 
501     8     0 

1347. 

Summons  by 
separate 
purchasers  for 
leave  to  pay  in 
their  pur- 
chase-moneys 
under  one 
order. 
[Dan.  Pr. 
965,  956.] 


Formal  parts :  see  Form  39. 
on  the  part  of  A.  B.,  C.  D.,  and  E.  F.:  in  the  first  column  of  the 
first  schedule  hereto  respectively  named;  and  who  by  the  Master's 

certificate  [or,  by  the  order]  dated  the  — -  day  of  ,  19—, 

have  respectively  been  allowed  the  purchasers  of  the  hereditaments 
comprised  in  the  respective  lots,  the  numbers  of  which  are  set 

(a)  As  in  judgment  or  order  for  sale. 

(a)  If  there  is  no  money  already  in  Ot.,  the  directions  for  investing  the  sum 
to  be  paid  in  under  the  prier  can  be  contained,  in  the  lodgment  schedule;  but 
if  money  already  in  Ct.  is  to  be  dealt  with,  a  combined  lodgment  and  payment 
schedule  is  required  which  wiU  contain  the  directions  for  investment.  Thus 
in  the  case  in  the  text,  if  the  purchase-money  is  all  out  of  Ct.,  a  lodgment 
schedule  only  wUl  be  required;  but  if  the  deposit  has  been  paid  into  Ct.,  and 
is  to  be  dealt  with  by  the  order  to  be  made  on  the  present  application,  a  com- 
bined lodgment  and  payment  schedule  is  necessary. 

(J)  Amount  of  deposit  on  purchase-money  paid  by  purchaser. 
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opposite  their  respective  names  in  the  second  column  of  the  said 
schedule,  being  parts  of  the  [property]  directed  to  be  sold  by  the 

judgment  [or,  order]  dated  the day  of ,  19—:  that  the 

applicants,  being  respectively  content  with  the  title  to  their  re- 
spective lots,  may,  on  or  before  the day  of ,  19—,  be  at 

liberty  to  lodge  in  Court  to  the  credit  of  (dc. ;  as  in  the  judgment 
or  order  for  sale)  [or,  as  in  the  lodgment  schedule  mentioned],, 
the  several  sums  of  money  set  opposite  their  respective  names  in 
the  last  column  of  the  said  schedule :  such  sums  being  the  amounts 
of  the  balances  of  their  respective  purchase-moneys  for  the  lots 
so  purchased  by  them. 

If  so :  after  making  the  additions  and  deduction  specified  in 
the  4th,  5th,  and  7th  eolumns  of  the  said  schedule. 

2.  That  upon  such  payments  respectively  being  made,  the  appli- 
cants i'espectively  may  be  let  into  possession  of  the  premises  com- 
prised in  the  respective  lots  so  purchased  by  them  respectively,  and 

into  the  receipt  of  the  rents  and  profits  thereof,  as  from  the , 

19 — ;  and  that  all  proper  parties  may  be  ordered  to  join  in  and 
execute  proper  conveyances  and  assurances  of  the  said  respective 
premises  to  the  applicants  respectively,  or  as  they  shall  direct:, 
such  conveyances  and  assurances  respectively  to  be  settled  by  the 
Judge  in  case  the  parties  differ  (c) . 

3 .  That  the  funds  in  Court  may  be  dealt  with  as'  directed  in  the 
Lodgment  and  Payment  schedule  hereto  (d) . 

4.  That  the  said  sums  respectively  may  not  be  paid  out  (except 
for  the  purchase  of  Consols),  and  that  such  Consols  may  not  be 
sold,  transferred,  or  otherwise  disposed  of,  without  notice  to  the 
respective  applicants. 

The  First  Schedule. 
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Name  of 
purchaser. 

No. 

of 

Lot. 

Purchase- 
money. 

Deposit 
paid. 

Valuation 
of  timber. 

Balance  of 
purchase- 
money 
added  to 
valuation 

of 
timber. 

Interest 
thereon  from 
— ,  19—,  to  — , 
19 — ,  at  £6  per 
cent,  (deducting 
property  tax). 

Amount 
to  be 

lodged  in 
Court. 

A.  B.,of,  ^c.  («).. 

G.D.,oi,ic 

E.r.,of,#c 

1 
2 
3 

£ 
900 

750 

300 

£ 
90 

7o 

30 

£ 
20 

18 

10 

£ 
830 

*693 

280 

£ 
30 

25 

10 

£ 
860 

718 

290 

(c)  See  not©  (i),  p.  641,  as  to  settling  deed;  and  note  (o),  p.  585. 

((f)  As  to  this  schedule,  see  ]7orm  1346,  and  notes  thereto ;  from  which  a  form 
of  schedule  applicable  can  be  readily  framed. 

(e)  The  purchasers  should  be  described,  either  here  or  in  the  introductory 
part  of  the  summons,  as  in  the  certificate  of  result  of  sale,  or  order  confirming 
the  sale. 
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1348. 

Summons  for 
leave  to  pay 
in  purchase- 
money 
without 
prejudice  (/). 
[Dan.Pr.^   "^ 
967.] 


Formal  parts :  see  Form  39. 
on  the  part  of  A.  B.,  of,  c&c.  .•  the  person  {Describe  the  purchaser : 
as  in  Form  1344).  .,hat,  without  prejudice  to  any  question  as  to 
the  title  to  the  said  premises,  the  applicant  may,  on  or  before  the 

,   19 — ,   be   at  liberty   to   lodge  in   Court    {Proceed  as  in 

Form  1346,  to  the  end  of  clause  1;  amd  add  clauses  3  and  4). 


1349. 

Further  sum- 
mons to  be  let 
intopossession 
in  like  case  (^). 
[Dan.  Pr. 
957.] 


Formal  parts :  see  Form  39. 
on  the  part  of  A.  B.:  the  person  {Describe  the  purchaser:  as  in 
Form  1344):  that  the  applicant,  having  lodged  in  Court  to  the 
credit  of,  dc,  the  sum  of  £ for  the  purchase-money  and  in- 
terest for  the  said  lot  [or,  estates],  pursuant  to  the  order  dated 
the ,  19 — ,  and  now  being  content  with  the  title  to  the  pre- 
mises, may  bo  let  into  the  possession  of  the  said  premises,  or  into 
the  receipt  of  the  rents  and  profits  thereof  {Continue  as  in 
clauses  2,  3,  and  4  of  Form  1346  to  the  end). 


1350. 

Summons  by 
purchaser  for 
allowance  of 
compensation 
out  of  his  pur- 
chase-money, 
and  to  pay  in 
the  residue 
(A). 

[Dan.  Pr. 
957.]  ■ 


Formal  parts :  see  Form  39. 

ou  the  part  of  A.  B.,  of,  dc. :  the  jjerson  {Describe  the  purchaser : 

as  in  Form  1344) : 

1.  That  out  of  his  purchase-money  for  the  said  premises,  the 

sum  of  £ — ; —  may  be  allowed  to  him  as  compensation   {State 

ground  of  application ;  as  thus : 

\)j  reason  of  the  said  premises  being  described  in  the  par- 
ticulars of  sale  thereof  as  let  on  an  agreement  for years 

from  the ,  19 — ,  at  an  annual  rent  of  £50;  whereas  the 

rent  reserved  by  the  said  agreement  is  only  £45  per  annum). 

(/)  In  such  case  there  will  be  a  lodgment  schedule  to  the  order,  aa  in  Form 
1346;  but  no  payment  schedule,  unless  the  order  should  provide  for  investment 
of  the  purchase-money,  and  there  are  funds  already  in  Ct.  which  are  to  be 
dealt  with:  see  note  (o)  at  p.  678.  As  to  the  application  for  leave  to  pay 
in  without  prejudice,  see  Dan.  Pr.  957 ;  Seton,  341,  and  the  cases  there  cited. 

((?)  There  will  be  no  lodgment  schedule  to  the  order  to  be  made  on  this 
application:  the  payment  schedule  wUl  provide  for  investment  of  the  purchase- 
money  previously  -paid  in  by  i^he  purchaser,  and  of  the  deposit  (if  any)  in 
i-espect  of  the  property  purchased  by  him,  unless  provision  for  investment 
should  have  been  made  by  the  previous  order.  In  such  case  no  schedule  at  all 
will  be  required.  The  schedule,  if  required,  can  be  readily  framed  from  that 
given  in  Form  1346. 

(A)  As  to  compensation,  see  Dart,  V.  &  P.  150—153,  675  et  aeq.,  1078; 
1  Davidson,  559—563;  Seton,  345;  and  Form  1303  (9).  For  form  of  order 
for  compensation  to  purchaser  kept  out  of  possession  for  more  than  a  year, 
see  Seton,  336,  No.  5. 
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2 .  //  the  purchaser  is  ready  to  pay  in  the  balance,  add :  That 
the  applicant,  being  content  with  the  title,  may,  on  or  before  the 

,  19 — ,  be  at  liberty  to  lodge  in  Court  to  the  credit  of  (dc.  : 

as  in  the  judgment  or  order  for  sale)  [or,  as  in  the  schedule  men- 
tioned {{)'],  the  sum  of  £ ,  being  the  residue  of  the  said  pur- 
chase-money, after  deducting  the  said  £ for  such  compensation 

[//  so:]  and  after  deducting  £ paid  by  him  as  a  deposit 

{Continue  as  in  Form  1346  to  the  end). 


1351. 

Formal  parts :  see  Form  39 .  Summons  by 

on  the  part  of  the  plaintiff  [or  other  person  having  the  conduct  *a^ment°o/°'" 
of  the  sale]:  that  A.  B.:  ^ho  by  the  Master's  certificate  [or,  by  compensation 

the  order]  dated  the ,  19 — ,  has  been  allowed  the  purchaser  of  chaser  (Ak'^' 

(lot of)  the  [estates]  directed. to  be  sold  by  the  judgment  [or,  [I*an.  Pr. 

order]  dated  the ,  19 — :    may  be  ordered,  in  addition  to  his 

purchase-money  for  the  said  premises,  to  pay,  in  such  manner  as 

the  Judge  shall  direct,  the  sum  of  £ 

Or,  such  amount  as  the  Judge  shall  settle, 
as  compensation  (State  ground  of  application ;  as  thus : 

hy  reason  of  the  said  premises  being  described  in  the  parti- 
culars of  sale  as  containing  by  admeasurement  lia.  3r.  24p.: 
instead  .of  12a.  2r.  Up.). 


1352. 

Proceed  as  in  Form  1351,  to  may  be  ordered;  and  continue  thus :  Summons  to 

ou  or  before  the ,  19 — ,  or  within  four  days  after  service,  to  compel  pur- 

■^  .  chaser  to  leave 

leave  at  the  Chambers  of  the  Judge,  Room  No.  — ,  Royal  Courts  draft  convej- 

of  Justice,  Strand,  London,  the  draft  of  the  conveyance  [instrument  man.  Pr. 

•of  transfer  or  assignment]  to  him  of  the  said  premises:   to  the  960.] 

intent  that  such  draft  may  be  settled  by  the  Judge  pursuant  to 

the  order  dated  the ,  19 — . 


1353. 

Formal  parts :  see  Form  39 .  Summons  by 

■on  the  part  of  A.  B.:   the  person  {Describe  the  purchaser :  as  in  eomperretmn 
Form  1344):  that  the  plaintiff  [or  other  party  retaining  the  draft  of  draft  or 

or  engrossment]  may  be  ordered,  on  or  bef«re  the ,  19—,  or  of  "conveyance 

within  four  days  after  service,  to  leave  at  the  Chambers  of  the  (^^^  j,^ 
-Judge,  Room  No.  — ,  Royal  Courts  of  Justice,  Strand,  London,  960.] 
the  draft  [or,  engrossment]  of  the  conveyance  [instrument  of  trans- 

(»■)  For  form  of  lodgment  and  payment  schedule,  see  Form  1346,  and  notes 
thereto. 

(Jc)    See   note   (A),   preceding   page. 

(T)  For  form  of  order,  see  Seton,  336,  No.  4. 

(m)  As  to  the  preparation  of  the  conveyance,  see  Dart,  528  et  seq.;  1  Davidson, 
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1354. 

Settlement 
conveyance 

(«)■ 

[Dan.  Pr. 
960.] 
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fer  or  assignment]  to  the  applicant  directed  to  be  settled  and 
executed  by  the  order  dated  the ,  19 — . 


of       See  the  foUomng  forms:  which  can  he  adapted: 

Direction  to  Conveyancing  Counsel  to  settle  draft:  Form  1289> 

Certificate  on  Copy  draft:  Form  1213. 

Affidavit  of  Examination  of  Engrossment:  Form  1214. 

Memorandum  of  Identity:  Form  1271. 

Affidavit  of 'Execution:  Forms  1223,  1224. 

Certificate  of  Settlement  and  Execution:  Form  1294. 


1355. 

Summons  that 
a  party  to  the 
purchaser's 
conveyance 
may  be 
ordered  to 
execute  the 
same(o). 
[Dan.  Pr. 
961.] 


Formal  parts :  see  Form  39 . 
on  the  part  of  A.  B. :  {Describe  the  purchaser :  as  in  Form  1344) : 
that  the  plaintiff  C.  D.  [or  as  may  be]  may  be  ordered,  within  four 
days  after  service  of  the  order  to  be  made  hereon  and  tender  to 
him  of  the  indenture  of  conveyance  [_or  as  may  be]  in  the  Master's 

certificate,  dated  the day  of ,  19—,  mentioned,  to  join  in 

and  execute  such  indenture  [or  as  may^,  be],  being  a'  conveyance 
[or  as  may  be]  of  the  said  premises  to  the  applicant,  which  ha& 

been  settled  pursuant  to  the  order  dated  the  day  of  , 

19 — ;   and  Aat  the  said  C.  D.  may  be  ordered  to  pay  to  the 
applicant  his  costs  of  and  incident  to  this  application., 


1356. 

Summons  to 
nominate  per- 
son to  execute 
conveyance 

(P)- 

[Dan.  Pr. 
961.] 


Formal  parts:  see  Form  39. 
on  the  part  of  the  plaintiff  [or  as  may  be]. 
It  appearing  by  the  affidavit  of ,  filed  - 


19—,  that  the 


defendant  A.  B.  [or  as  may,  be]  has  neglected  or  refused  to  comply 

with  the  order  dated  the ,  19 — ,  directing  him  within  four  days 

after  service  of  the  said  order  and  tender  to  him  of  the  indenture 


Conv.  570,  571;  Seton,  343;  and  as  to  covenants  for  title,  see  Conveyancing' 
Act,  1881  (44  &  45  Vict.  c.  41),  s.  7;  1  Prideaux  Conv.  113  et  seq.  For 
precedents  of  conveyances  of  estates  sold  under  order  of  the  Ct.,  see  2  David- 
son, Pt.  I.,  270—285,  411—416;  1  Prideaux  Conv.  468  et  aeq. 

(«.)  See  0.  LV.  34.  The  engrossment  should  be  stamped  before  being  left 
at  Chambers.  As  -to  ihe%tamp  duties  on  conveyances,  see  Stamp  Act,  1891 
(54  &  55  Vic.  c.  39),  Sched. ;  and  (where' the  purchase-money  exceeds  £500) 
Finance  (1909-10)  Act,  1910,  s.  73.  As  to  searching  for  incumbrances,  see 
Dart,   1191—1227;    1   Prideaux,   71—94. 

(o)  The  order  on  this  summons  must  before  service  be  indorsed  with  a  memo- 
randum of  consequences:  0.  XLI.  r.  5. 

(p)  Where  any  person  neglects  or  refuses  to  comply  with  an  order  directing- 
him  to  execute  a  conveyance,  the  Ct.  may  order  that  such  conveyance  be  exe- 
cuted by  such  person  as  the  Ct.  may  nominate  for  that  purpose:  J.  A.  1884 
(47  &  48  Vic.  u.  61),  s.  14;  Re  Edwards,  33  W.  E.  578;  Ke  Lumley,'W.'S. 
(1893)  13;  Seton,  424.    For  Forms  of  order,  see  Seton,  416,  417;  Dan.  Pr.  961. 
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of  conveyance  [or  as  may  be]  in  the  said  order  referred  to, 
to  execute  such  conveyance  [or  as  may  be].  That  in  pursuance 
of  sect.  14  of  the  Supreme  Court  of  Judicature  Act,  1884,  X.  Y., 
one  of  the  Masters  of  the  Supreme  Court  [or  as  may  be]  may 
be  nominated  to  execute  such  conveyance  [or  as  may,  be]  for  and 
on  behalf  of  the  defendant  A.  B.  [or  as  maif  be],  and  that  8U)0ih 
conveyance  [or  as  may  be]  may  be  executed  by  the  said  X.  Y. 
accordingly,  and  that  the  defendant  A.  B.  [or  as  may  he]  may 
be  ordered  to  pay  to  the  applicant  his  costs  of  this  application. 


1357. 
Formal  parts :  see  Form  8 .  Affidavit  in 

1.  (Prove  service  of  ordex :  see  Form  980,  paras.  1  and  2.)       sumnonsto 
3.  At  the  time  of  the  service  by  me  of  the  said  order  on  the  s?™™**^- 

•'  .  [Dan.  Pr. 

defendant  A.  B.  [or  as  may  be]  as  stated  in  paras.  1  and  2  hereof,  961.] 
I  tendered  to  the  said  defendant  [or  as  ntay  be]  the  indenture  of 
conveyance  [or  as  may  he]  referred  to  in  the  Master's  certificate, 

dated  the ,  19 — ,  and  in  the  said  order,  and  requested  him  to 

execute  the  same  in  pursuance  of  such  order,  hint  the  said  defen- 
dant [or  as  may  he]  (Shoif*  neglect  or  refusal),  i.e.,  declined  to 
execute  the  said  indenture,  and  stated  that  he  should  persist  in  his 
refusal  to  execute. 

1358. 

Formal  parts:  see  Form  39.  Summons  by 

on  the  part  of  A.  B.:  the  person  (Describe  the  purchaser:  as  in  ^hJ^^^oLt""^ 
Form  1344)  ■  "^^n*  °^  »■ 

1 .  That  C.  D.,  of  (residence  and  description),  may  be  appointed  convey  to 
to  convey  the  said  premises  to  the  applicant,  or  as  he  shall  direct,  ^im  {r) 
for  the  estate  of  the  infant  defendant  E.  F.  [or  as  may  be]  there-  96l]' 
in:    [or,  to  release  or  dispose  of  the  contingent  right  of  the  said 
infant  [or  as  may  be]  in  the  said  land]  [the  conveyance  or  assur- 
ance thereof  to  be  settled  by  the  Judge  (Add,  vjhen  applicable : 
in  case  the  parties  differ).] 

The  application  must  be  supported  by  evidence  proving  service  of  the  order 
directiEig  the  conveyance  to  be  executed,  and  of  the  tender  of  the  conveyance 
for  the  purpose,  and  of  the  refusal  or  neglect  to  execute:  Form  1357. 
•  (r)  See  Trustee  Act,  1893  (56  &  57  Vic.  o.  53),  s.  33.  In  all  cases  where 
a  vesting  order  can  be  made  the  Ct.  may,  if  it  is  more  convenient,  appoint  a 
person  to  convey  the  land  or  releafie  the  contingent  right:  Seton,  1213; 
Wolstenholme,  10th  ed.,  p.  289.  For  forms  of  order,  see  Seton,  1196,  No.  18 ; 
1221,  No.  1.  In  case  of  a  sale  by  the  Ct.  the  appUoation  is  by  summons:  see 
0.  LV.  r.  13a  (c).  An  order  will  not  be  made  until  after  the  purchase- 
money  has  been^paid  into  Ot.  Evidence  must  be  produced  to  show  that  the 
estate  is  vested  as  alleged,  and  the  Paymaster's  certificate  of  payment  in  will 
be  required. 
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2.  That  the  said  C.  D.  may  convey  or  assign  or  release  or 
dispose  of  the  said  premises  accordingly. 

This  application  is  made  under  sect.  33  of  the  Trustee  Act, 

1893  (s). 


1369 

Summons 
puichaser 
a  vesting 
order  («). 
[Dan.  Pr. 
961.] 


by 

for 


Formal  parts:  see  Form  39. 
on  the  part  of  A.  B.:  the  person  (Describe  the  purchaser :  as  in 
Form  1344):  that  it  may  be  declared  that  the  (plaintiff)  0.  D.  is 
to  be  deemed  to  be  entitled  to  [or,  possessed  of — or,'  a  contingent 
right  in]  the  said  land,  dc,  of  which  the  applicant  has  been 
allowed  the  purchaser,  upon  a  trust,  within  the  meaning  of  the 
Trustee  Act,  1893,  and  that  the  said  lands,  dc.  may  vest  in  the 
applicant,  for  the  estate  of  the  said  C.  D.  [or^  released  from  the 
contingent  right  of  the  said, C.  D.J  therein. 

This  application  is  made  under  sect.  30  [31]  of  the  Trustee 
Act,  1893(0. 


1360. 

Summons  for 
Testing  order 
where  all  or 
several  pur- 
chasers join 
in  application 

w- . 

[Dan.  Pr. 
961.] 


Formal  parts:  see  Form  39. 
on  the  part  of  the  persons  whose  names,  addresses  and  descrip- 
tions arc  set  forth  in  the  first  column  of  the  first  schedule  hereto 

(being  the  persons  by  the  Master's  certificate  dated  the  of 

,  19 — ,  allowed  the  purchasers  of  the  lands  and  hereditaments 

described  in  the  second  schedule  hereto,  and  comprised  in  the  re- 
spective lots  set  opposite  to  their  respective  names  in  the  second 
column  of  the  said  first  schedule,  being  the  [estates]  sold  pursuant 

to  the  order  for  sale,  dated  the ,  19 — ,  at  the  respective  prices 

set  forth  in  the  third  column  of  the  said  first  schedule),; 
that  it  may  be  declared  that  the  persons  whose  names,  addresses, 
and  descriptions  are  set  forth  in  the  third  schedule  hereto  (being 
the  persons  named  in  the  —  paragraph  of  the  Master's  certificate, 

dated  the ,  19 — )  [these  will  be  the  plaintiffs  and  defendants 

and  parties  attending  [or  as  may  be]  who  have  been  found  by  the 
last-mentioned  certificate  to  be  the  persons  entitled  to  the  heredita- 
ments' which  have  been  sold]  are  entitled  to  the  lands  and  here- 
ditaments comprised  in  the  second  schedule  hereto  upon  a  trust 

(s)  See  0.  LV.  i.  13a  (o);  Trustee  Act,  1893  (56  &  57  Vic.  c.  63),  s.  30; 
Seton,  1221 — 1234.  Upon  the  application  the  same  evidence  will  be  required  as 
upon  a  summons  to  appoint  a  person  to  convey:  see  note  (r),  preceding  page; 
for  a  vesting  order  will  not  be  made  until  the  purchase-money  has  been  paid  into 
Ct.  For.  forma  of  order,  see  Seton,  1221,  Nos.  1  and  2.  As  to  the  stamp  duty 
on  a  vesting  order,  see  Stamp  Act;  1891  (54  &  58  Vic.  c.  39),  ss.  1,54, 62,  and 
Sched. 

(0  See  0.  LIVb.  i.  4a. 
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■withiii  the  meaning  of  the  Trustee  Act,  1893,  for  the  persons 
whose  names  are  set  forth  in  the  first  schedule  hereto,  and  that  it 
may    be    declared    that    it    is     expedient    for    the    purpose    of 
carrying  the    said    sales    into     effect    that    an   order    be    made 
vesting  the  said  lands  and  hereditaments  in  the  said  purchasers; 
That  the  land  and  hereditaments  comprised  in  Lot  1,  the  full 
particulars  iivhereof  are  set  forth  in  the  first  part  of  the  said  second 
schedule,  may  be  ordered  to  vest  in  the  purchaser  A.  B.  for  the 
estate  of  the  said  persons  named  in  the  third  schedule  hereto. 
{Add  a  similar  paragraph  in  respect  of  each  lot.) 
This  application  is  made  under  sect.  30  [31]  of  the  Trustee  Act, 
1893  (m). 

The  First  Schedule  above  referred  to. 


j 

Names,  addresses  [  No. 
and  descriptions    |  of 
of  purchasers,       Lots. 


Purchase- 
money 
of  lots 
specified 
in  2nd  col. 


Amount 

of 
deposits 
paid  in. 


Dates  of  pay- 
ment in  of 
balance  of 
purchase- 
money. 


Apiountof  ,^^'^f^ 

piXf*i«^«°»^ 

^  money. 


Total 
balance  of 
purchase- 
money  and 
interest 
(if  any). 


A B , 

of,  (^cBnilder ... 

( Complete  Schedule 
in  a  similar  way 
ioith  reference  to 
eacfi'purchaser. ) 


£    s.  d. 
85    0    0 


£    s.   d. 

8  10    0  1  25  Oct.,  19—. 


£ .  s.  d. 
76  10    0 


£   s.  d. 
0    5    0 


£    s.   ((. 
78  15    0 


The  Second  Schedule  above  referred  to. 

(First  part.) 

(Set  out  the  parcels  comprising  each  lot  in  separate  parts.) 

The  Third  Schedule  above  referred  te. 

(Set  out  the  nam,es,  addresses,  and  descriptions  of  all  plaintiffs, 
defendants,  and  parties  attending  [or  as  may  be]  entitled  to  the 
hereditaments . ) 

Formal  parts:  see  Form  39. 
on  the  part  of  the  plaintiff  [or  as  may  be},  that  the  deeds  and 
■writings  specified  in  the  schedule  hereto,  being  the  [or,  part  of 
the]  documents    deposited   in    the    Central  Office  [or,  with  the 

(«)  See  O.  LIVb.  r.  4a. 

(v)  For  form  of  order,  see  Seton,  338,  No.  9.  For  forms  of  orders  for 
delivery  to  purchasers  of  deeds  not  in  Ct.,  see  Seton,  338,  Noa.  10  and  11 ;  aad 
as  to  delivery  of  deeds  generally,  Ibid.,  345.  As  to  title  deeds  and  attested 
copies,  see  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vic.  c.  78),  s".  2  (3),  (4), 
and  (5);  Conveyancing  Act,  1881  (44  &  45  Vic.  c.  41),  s.  3  (3),  and  (6);  1 
Prideaux  Conv.  53;  Dart,  V.  &  P.  155  et  seq.,  318,  333,  334,  693  et  seq.,  857 
et  seq.;  1  Davidson  Conv.  579—593. 


1361, 

Summons  for 
delivery  out 
of  Court  of 
documents  to 
a  purchaser 
iv). 

[Dan.  Pr. 
962.] 
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Registrar  of  the  District  Registry  at ]  by  the  defendant  C.  D. 

\or  as  may  fee],  pursuant  to  an  order  dated  the ,  19 — ,  may  be 

delivered  out  to  A.  B.,  a  purchaser  under  the  judgment  [or,  order] 

dated  the day  of ,  19 — ,  of  the  [or,  part  of  the]  estates 

to  which  the  said  deeds  and  writings  relate,  or  to  whom  he  shall 
appoint. 

Schedule. 
{Describe  the  documents,  as  in  order  or  affidavit  of  deposit.) 


1362. 

Aokuowledg- 
ment  by 
purchaser  of 
receipt  of  his 
conveyance, 
and  consent 
to  purchase- 
money  being 
dealt  with  (w). 
[Dan.  Pr. 
963.] 


(Short  title  and  reference  to  the  record.) 

I,  A.  B.,  the  purchaser  of  the  [or,  of  lot of  the]  [iestates] 

directed  to  be  sold  by  the  judgment  [or,  order]  in  this  action 

[or,  matter]  dated  the day  of ,  19 — ,  hereby  admit  that 

the  premises  so  puxohased  by  m©  (to)  have  been  duly  conveyed 
[transferred  or  assigned]  to  me  (x) ..  And  I  consent  to  the  dis- 
tribution or  application  of  my  purchase-money  for  the  said 
premises,  in  any  manner  the  High  Court  of  Justice  may  direct. 
And  I  authorise  Mr.  0.  B.,  the  solicitor  of  the  plaintiff  [Or  other 
party  having  the  conduct  of  the  action],  to  appear  in  person  or 
by  counsel,  and  consent  on  my  behalf  to  such  distribution  or  appli- 
cation being  made:  on  condition  that  I  am  not  niade  responsible  to 
any  person  for  the  costs  of  such  appearance  and  consent. 

•  Dated  this day  of ;,  19—.  A.  B. 

Witness  to  the  signature   1 
of  the  said  A.  B.  I 

C.  A.  (residence  and  description). 


1363. 

Notice  to 
purchaser  of 
intention  to 
4eal  with  his 
purchase- 
money  (y). 
£Dan.  Pr. 
563.] 


Formal  parts :  see  Form  31 . 

Take  notice  that  (State  the  proceeding  about  to  be  taken;  as 
thus :    this   action,    the   further   consideration   whereof  was 

adjourned  by  the  order  therein  dated  the of ,  19 — , 

was  on  the  ,  19^,  set  down  for  further  consideration 

before  Mr.  Justice -,  for  the ■  of ,  19 — ) ; 

and  that,  on  the  said  hearing  on  further  consideration  [or  as  may 
be],  your  purchase-money  for  the  premises  purchased  by  you  under 

(m>)  It  is  important  that  upon  completion  of  the  sal©  this  acknowledgment 
should  be  obtained  from  the  purchaser,  otherwise  trouble  and  expense  will  be 
incurred:   see  Forms  1363 — 1366. 

(a)  See  note  (o),  p.  585. 

(y)  This  notice  need  not  be  given  if  the  purchaser  has  signed  a  consent  to 
bis  purchase-money  being  dealt  with:  see  Form  1362. 
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the  judgment  [or,  order]  in  this  action  dated  the of ,  19—, 

which  has  heen  paid  into  Court  to  the  credit  of  this  action  [or  as 
may  be],  will  be  dealt  with  in  such  manner  as  the  Court  may 
direct. 

//  the  premises  have  been  conveyed  [or,  transferred  or,  assigned] 
to  the  purchaser,  add:  And  further  take  notice  that  should  you 
appear  on  the  said  hearing  on  further  consideration  [or  as  may  be] 
objection  will  be  taken  to  .your  costs  being  allowed. 


1364. 
Formal  parts :  see  Form  8 .  Affidavit  of 

1.  (Prove  service  of  the  notice :  see  Form  33.)  therarf,  and 

2.  The  hereditaments  purchased  by  him  the  said  A.  B.,  as  that  the  pur- 

aforesaid,  have,  pursuant  to  the  order  of  the  day  of  ,  hisconvey- 

19—,  been  conveyed  [transferred  or  assigned]  to  him:  as  I  know  f^^^%^ 
from  (State  means  of  knoK>ledge) .  963.] 


1365. 
Formal  parts:  see  Form  39.  Summons  for 

on  the  part  of  the  plaintiff  [or  as  may  be],  that  the  restraint  im-  ^^^p^Tcha^T% 

posed  by  the  Lodgment  Schedule  dated  the  of  — t-,  19 — ,  restraint  on 

whereby  it  was  directed  that  the  sum  of  £ therein  mentioned  [Dan.  Pr. 

is  not  to  be  paid  out  except  for  the  purchase  of  Consols,  and  that  ^^^'^ 
such  Consols  are  not  to  be  sold,  transferred,  or  otherwise  dis- 
posed of,  without  notice  to  A.  B.,  the  purchaser  therein  named, 
may  be  discharged. 

1366. 

Formal  parts :  see  Form  8 .  Affidavit  in 

1.  (Prove  that  the  property  has  been  com'eyed  [transferred  or  summons  to 
assigned]  to  the  purchaser:  see  Form  1364.)  discharge^ 

2.  (Prove  personal  service  of  the  summons:  see  Form  41.)        re"trarntou 

fund. 
[Dan.  Pr. 
963.] 


(«)  See  Seton,  342.  If  the  property  has  been  assured  to  the  purchaser, 
the  usual  practice  is  to  discharge  his  restraint,  on  his  written  consent  or  on 
notice  to  him,  the  first  time  his  purchase-money  is  dealt  with,  so  as  to  clear 
off  the  stops  on  the  funds  in  Ct.  as .  far  as  possible. 

(a)  For  form  of  order,  see  .Seton,  485,  No.  12.  If  there  is  a  payment! 
schedule  to  the  order,  the  direction  will  be  in  the  schedule,  and  not  in  the 
body  of  the  order,  as  follows:^" The  restraint  dated,  &c.,  &o.  is  hereby  dis- 
charged." 
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1367. 

Summons  by 
pvirohaserfor 
leave  to  pay 
off  incum- 
brance out  of 
his  purchase- 
money  (4). 
[Dau.  Pr. 
964.] 


Formal  parts:  see  Form  39. 
on  the  part  of  A.  B.:  the  person  {Describe  the  purchaser:  as  in 
Form  1344). 

1.  That  upon  L.  M.,  of  {residence  and  description),  the  mort- 
gagee of  the  said  premises,  under  and  by  virtue  of  an  indenture  of 

mortgage  (&6)  dated  the day  of ,19 — ,  made  between  the 

testator  C.  D.  of  the  one  part,  and  the  said  L.  M.  of  the 
other  part  {or  as  may  he),  duly  executing  the  conveyance  {hh) 
of  the  siaid  premis;es  to  the  applicajit,  or  as  he  may  direct,  the  appli- 
cant may  bo  at  liberty,  out  of  his  purchase-money  for  the  said 

premises,  to  pay  to  the  said  L .  M .  the  principal  sum  of  £ ,  due 

to  him  lon  his  eaid  mortgage  security,  together  with  interest  thereon 

at  £ per  cent,  per  annum  from  the ,  19 — ,  until  payment; 

and  also  the  costs  of  the  said  L.  M.  as  mortgagee:  sucli  costs  to 
be  taxed  by  the  Taxing  Master. 

2.  That  the  applicant  maj,  within  seven  days  after  the  date  of 
the  Taxing  Master's  certificate,  be  at  liberty  to  lodge  in  Court  (to 
the  credit  of,  Se. ;  as  in  the  jvdgment  or  order  directing  the  sale) 
[or,  if  the  summons  is  framed  with  a  Pay  Office  Schedule,  as  men- 
tioned in  the  schedule  hereto]  the  residue  of  his  purchase-money 
after  deducting  the  amount  paid  to  the  said  L.  M. 

//  so :  and  after  deducting  £ paid  by  the  applicant  as  a 

deposit  {Continue  as  in  Form  1346,  to  the  end). 


,1368. 

Summons  by 
purchaser  for  ■ 
leave  to  keep 
incumbrance 
on  foot  and 
pay  in  residue 
of  purchase- 
money  {c). 
[Dan.  Pr. 
964.] 


Proceed  as  in  Form  1367,  to  other  part;  and  continue 
Tvaiving  all  claims  and  demands  against  the  estate  of  the  said 
testator,  or  his  real  or  personal  representatives,  under  or  in  conse- 
quence of  the  said  indenture,  in  respect  of  the  principal  sum  of 

£ now  due  to  him  on  the  security  thereof,  and  of  all  interest 

or  other  moneys  due,  or  to  become  due,  in  respect  thereof,  and 
agreeing  that,  as  between  the  said  L .  M .  on  the  one  hand,  and  the 
legal  personal  representative  of  the  said  testator  on  the  other  hand, 
the  premises  comprised  in  the  said  indenture  shall  be  deemed  to  be 
the  onlj'  security  for  the  repayment  of  the  said  principal,  interest, 

and  other  moneys,  the  applicant  may,  on  or  before  the ,  19 — , 

be  at  liberty  to  lodge  in  Court  (to  the  credit  of,  dc. ;  as  in  the 

(6)  The  directions  to  be  acted  on  in  the  Pay  Office  will  be  contained  in  a 
lodgment  schedule  to  the  order ;  and  if  it  is  desired  to  issue  the  summons  with 
a  schedule,  one  can  be  readily  framed  from  that  given  in  Form  1346.  If  the 
deposit  is  in  Ct.  and  it  is  desired  to  invest  it,  a  payment  schedute  will  also 
be  required:  see  Form  1346,  and  note  («)  thereto;  and  see  Seton,  343. 

(Ji)  See  notes  (m),  p.  584,  and  (o),  p.  585'. 

(c)  For  form  of  order,  see  Seton,  337,  No.  8. 
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judgment  or  order  directing  the  sale),  [or,  if  the  summons  is 
framed  with  a  Pay  Office  Schedule,  as  mentioned  in  the  schedule 
hereto],  the  sum  of  £ ,  being  the  residue  of  £ ,  his  purchase- 
money  for  the  said  premises,  after  deducting  the  said  principal 

sum  of  £        ,  and  £ ,  the  proportion  of  the  accruing  interest 

thereon,  and  £ ,  the  proportion  to  be  borne  by  the  testator's 

estate  of  the  costs  of  the  said  L.  M.,  in  respect  of  the  said  security, 

and  after  deducting  £ paid  by  the  applicant  as  a  deposit 

{Continue  as  in  Form  1346  to  the  end;  but  add  after  the  direction 
to  convey:  subject  nevertheless  to  the  said  indenture  of  mort- 
gage, and  the  interest  thereon)  (d) . 


1369. 

Formal  parts:  see  Form  39.  Smnmonsto 

on  the  part  of  the  plaintiff  [or  as  maw  6el:  payoffinoum- 

1      mu    i  ii_  i       J?  T     TiV  o        J  branoe  out  of 

i.   inat  the  costs  oi  Li.  M.,  as  mortgagee,  may  be  taxed.  purohase- 

2.  That  upon  production  of  an  affidavit  (/)  that  the  said  L.  M.  oo^7(J 
has  executed  and  delivered  to  A.  B.,  the  person  (Describe  the  [!>»«•  Pf- 
purchaser  as  in  Form  1344),  a  conveyance  of  the  said  premises 

which  has  been  approved  by  the  Judge  and  is  dated  the ,  19 — , 

and  made  between,  dc,  dc,  identified  by  the  signature  of  the 
Master  in  the  margin  thereof  [or  other  m,eans  of  identification'], 
free  from  the  mortgage  on  the  said  premises  of  the  said  L.  M.  for 

£ and  interest  created  by  indenture  dated  the ,  19 — •,  in 

the  Master's  certificate  dated  the ,  19 — ,  mentioned  [or  as  may 

be],  or  [that  upon  the  execution  by  the  said  L.  M.'of  the;  conveyance 
to  A.  B.,  the  person  (Describe  the  purchaser  as  in  Form  1344)  of 
the  said  premises  free  from  the  mortgage  thereon  of  the  said' 

L.  M.  for  £ and  interest  created  by  indenture  dated  the  — — , 

19 — ,  in  the  Master's  certificate  dated  the ,  19 — ,  mentioned 

[or  as  may  be],  being  certified  by  the  Master],  the  sum  of  £ , 

being  the  principal  money  due  to  the  said  L.  M.  on  his  said  incum- 
brance, and  also  interest  thereon  (less  tax)  at  the  rate  of  £- 


per  cent,  per  annum,  from  the ,  19 — ,  to  the  day  for  payment, 

and  also  the  taxed  costs  of  the  said  L .  M . ,  may  be  raised  by  a  sale 

(d)  As  to  lodgment  and  payment  schedules,  see  note  (6),  preceding  page. 

(e)  For  form  of  order,  sec  Seton,  337,  No.  6.  If  premises  on  Land  Register, 
see  notes  (o),  p.  585,  and  (m),  p.  584. 

(/)  This  affidavit  must  be  sworn  by  the  attesting  witness  to  tte  execution, 
and  should  identify  and  exhibit  it  as  the  instrument  in  the  order,  and  must 
set  out  the  amount  of  funds  dealt  with  by  the  order  and  name  the  person 
entitled  to  payment:  S.  O.  F.  R.  1905,  r.  18.  See  Forms  1223, 1224  for  affidavit, 
and  Forms  1225,  1226  for  certificate. 

D.-F.  44' 
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of  a  sufficient  part  of  the  £ Consols  in  Court  to  the  credit  of 

(Describe  the  fund  and  credit,  as  in  Paymaster's  certificate),  and 
representing  the  purchase-money  of  the  said  A.  B.  for  the  said 
premises  [or  as  may  be']. 

.  3.  That  out  of  the  money  so  raised  the  amount  of  the  said' 
principal  money,  interest,  and  costs  may  be  paid  to  the  said 
L.M.(^).  

1370. 

Summons  for  Formal  parts :  see  Form  39. 

CoSt^of  ™*°  on  the  part  of  A..B.:  who  (Describe  the  purchaser,  as  in  Form 

amouiit  1344 — or  as  may  be  (i) ),  that  he  may  be  at  liberty  [or,  that  A.  B. 

diediarge'an  may  he  ordered]  to  lodge  in  Court  to  the  credit  of  this  action  to 

mcnmbranoe  account  entitled  (State  what),  the  sum  of  £A.,  and  also  the 

on  the  pro-  ^  '  i      /-i  i     n    t 

perty  Bold  (A),  additional  sum  of  £B.,  or  such  other  sum  as  the  Court  shall  direct: 

[Dan.  Pr.        ^j^^  ^^^^  ^^^  ^^  £^    being,  when  invested  in  Consols  [or  as  may 

be\  an  amount  sufficient,  by  means  of  the  dividends  thereof,  to 

keep  down  the  annuity  of  £ per  annum  charged  upon  the  real 

estate  directed  to  be  sold  by  the  judgment  [or,  order]  dated , 

19 — ,  in  favour  of  G.  H.,  of  (residence  and  description);  and  the 
said  sum  of  £B.  (j),  being  for  the  purpose  of  meeting  the  contin- 
gency of  further  costs  and  expenses,  and  interest,  and  any  other 
contingency,  except  depreciation  of  investment,  in  respect  of  the 
said  annuity.  And  that  upon  such  respective  lodgments  being 
made,  the  applicant  may  be  at  liberty  to  apply  for  an  order  (h) 

(gr)  If  it  is  desired,  the  directions  for  payment  of  the  mortgage-money  and 
of  the  taxed  costs  can  be  inserted  in  a  payment  schedule  to  the  summons :  as 
will  be  the  case  in  the  order  to  be  made  on  the  summons.  In  such  case,  care 
must  be  taken  that  the  conveyance,  upon  the  execution  of  which  the  fund  is 
to  be  paid  to  the  mortgagee,  is  described,  and  the  parties  by  whom  it  is  to  be 
executed  named,  in  the  Payment  Schedule:  see  S,  C.  Funds  Rules,  1905,  r.  18. 

(Ji)  See  Conveyancing  Act,  1881  (44  &  45  Vic.  u.  41),  ».  5  (1);  Wolstenholme, 
10th  ed.,  30;  Seton,  332.  The  application  must  be  made  by  summons: 
44  &  45  Vio.  0.  41,  s.  69  (3);  Patching  v.  Bull,  30  W.  E.  244.  The  form  in  the 
text  applies  to  the  case  where  the  sale  has  taken  place  in  a  pending  action  or 
matter.  If  it  has  been  made  out  of  Ot.,  the  application  (which  wiU  be  by 
originating  summons)  must  be  entitled  in  the  matter  of  the  contract  of  sale 
between  the  parties,  and  of  the  Conveyancing  Acts,  1881  to  1911. 

(»)  The  application  may  be  made  by  any  party  to  the  sale:  Conveyancing 
Act,  1881  (44  &  45  Vic.  c.  41),  s.  5  (1).  As  to  the  partis  to  be  served, 
see  Ibid.,  s.  69  (4),  (5),  (6).  The  Ct.  may,  if  it  thinks  fit,  dispense  with 
service  on  any  purchaser  or  vendor:  Conveyancing  Act,  1911  (1  &  2  Geo.  V. 
c.  37),  s.  1. 

(/)  The  amount  to  be  paid  to  meet  the  contingency  of  future  costs,  &c., 
will  not,  in  general,  exceed  one-tenth  part  of  the  original  amount  to  be  paid 
in:  Conveyancing  Act,  1881,  s.  5  (1). 

(Jc)  This  appUeation  can  be  combined  with  the  next  one  (Form  1371)  by 
getting  the  sum  fixed,  adjourning  the  summons  until  after  the  amount  has 
been  lodged  in  Ct.  on  request,  and  then  taking  the  order  according  to  Form  1371. 
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declaring  the  said  real  estate  to  be  freed  from  the  said  annuity 
{where  necessary  add ;)  and  for  conveying  {transferring]  or  vesting 
■of  the  same  real  estate  to  or  in  the  applicant  [or  as  may  fee],  or  as 
he  shall  direct  {I). 


1371. 

Formal  parts:  see  Form  39.  Summone for 

on  the  part  of  A.    B.:    who   {Describe  the  purchaser:   as  m  fhatTnd°L 
Form  1344 — or  as  may  he):  freed  from  the 

1.  That  the  sum  of  £A.,  part  of  the  £0.  in  Ctourt  to  the  credit  J")™""  ™"°^ 
of  this  action  to  an  account  {State  what),  may  be  invested  in  ^^g*?'  ^'^'■ 
Consols  [or  as  may  &e];    and  that  the  dividends  as  they  accrue 

thereon  may  be  paid  to  G.  H.  during  his  life,  or  until  further 
order. 

2.  That  the  sum  of  £B.,  residue  of  the  said  £C.,  may  be  carried 
over  to  the  credit  of  an  account  to  be  entitled  "  Fund  to  meet  con- 
tingency in  respect  of  Annuity  to  G.  H.,  charged  on  testator's  real 
estate"  \or  as  may  he],  and  invested  in  Consols.  And  that  the 
dividends  as  they  accrue  from  time  to  time  on  such  Consols  may 
be  invested  in  like  Consols  and  accumulated  (m)  . 

3.  That  the  real  estate  by  the  judgment  [or,  order],  dated  the 

,  19 — ,  directed  to  be  sold,  may  be  declared  free  from  the 

annuity  charged  thereon  in  favour  of  the  said  G.  H. 

4.  If  so:  That  an  order  may  be  made  vesting  the  said  real 
estate,  so  freed  as  aforesaid,  in  the  applicant  [or,  if  the  applica- 
tion is  not  made  by  the  purchaser,  in  A.  B.:  who  {Describe  the 
purchaser:  as  in  Form  1344)]. 


1372. 

Proceed  as  in  Form  1351  to  may  be  ordered:   and  continue  Summons  to 

.thus:  on  or  before  the ,  19 — ,  or  subsequently  within  seven  mraitln^oTthe 

days  after  service,  to  lodge  in  Court  (to  the  credit  of:  State  what,  purchase- 
MS  in  the  judgment  or  order  for  sale),  [or,  if  the  summons  is  for  a  re-sale 
framed  with  a  Fay  Office  Schedule,  as  mentioned  in  the  schedule  mfn^^pr*'"^' 

hereto  (p)],  the  sum  of  £ :  being  the  purchase-money  for  the  966.] 

said  premises: 

Or,  being  the  balance  of  the  purchase-money  for  the  said 

(T)  Conveyancing  Act,  1881  (44  &  45  Vic.  o.  41),  s.  5  (2);  Bickin  v.  DiaJcin, 
30  W.  R.  887. 

(«)  It  may  be  open  to  question  wliether  these  dividends  should  be  accu- 
mulated, or  should  be  paid  to  the  persons  entitled  to  the  purchase-money  of 
.the  land  sold. 

(o)  For  forms  of  order,  see  Seton,  336,  No.  3,  346,  No.  2;  and  see  Seton,  349, 

i(j>)  See  note  (r)  next  page. 

44  (2) 
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premises,  after  deducting  £ ,  paid  by  him  as  a  deposit: 

If  so:  arid  the  further  sum  of  £ :  being  the  amount  of 

the  valuation  of  the  timber  on  the  said  premises;   making 

together  the  sum  of  £ : 

If  so:  together  with  interest  thereon  at  £ per- cent,  per 

annum  from  the ,  19 —  (as  in  the  conditions  or  contract 

of  sale),  until  lodgment  (the  amount  of  such  interest  to  be 
verified  by  affidavit). 

2.  That  upon  such  lodgment  being  made,  the  said  A,  B.  may 
be  let  into  possession  of  the  said  premises,  and  into  the  receipt  of 

the  rents  and  profits  thereof,  from  the  ,  19 — ;  and  that  all 

proper  directions  for  the  conveyance  {transfer,  assignment  or 
assurance  of  the  said  premises  to  him  may  be  given. 

3.  That  the  said  £ — —  may  not  be  paid  out  without  notice  to 
the  said  A.  B. 

4.  That  the  said  A.  B.  may  be  ordered  to  pay  to  the  applicant 
his  costs  of  this  application. 

Add,  if  desired:  5.  That  in  default  of  such  payment  being 
made  by  the  said  A.  B.  within  the  time  aforesaid,  the  premises 
yhereof  he  has  been  allowed  the  purchaser,  as  aforesaid,  may  be 
resold  pursuant  to  the  conditions  of  sale  under  which  he  purchased 
the  same;  without  prejudice  to  his  liability  to  make  good  any 
deficiency  in  the  price  which  may  be  obtained  upon  such  re-sale, 
and  all  costs  and  expenses  occasioned  by  his  default  {q) . 


1373. 

Sammons  to 
compel  pay- 
ment by 
foimer 
puTchaser  of 
deficiency  on 
a  re-sale,  after 
hie  default. 
[Dan.  Pr. 
968.] 


Proceed  as  in  Form  1351  to  may  be  ordered;   and  continue 

on  or  before  the ,  19 — ,  or  subsequently  within  seven 

days  after  service,  to  lodge  in  Court  (to  the  credit  of,  Sc. ;  as  in 
the  judgment  or  order  for  sale)  [or,  if  the  summons  is  framed 
with   a   Fay    Office   Schedule,    as    mentioned    in    the    schedule 

hereto]  (r),  the  sum  of  £ ,  being  the  difference  between  the 

sum  of  £ ,  the  price  at  which  the  said  A.  B.  was  allowed  the 

purchaser  as  aforesaid,  and  the  sum  of  £ for  which  the  said 

premises  have  been  resold  in  pursuance  of  the  order  dated  the , 

19 — ,  on  his  default;  and  that  the  said  A.  B.  may  be  ordered  to 
pay  to  the  applicant  and  the  defendant  [or  as  may  he]  all  costs 
and  expenses  of  and  occasioned  by  such  default,  and  of  this  appli- 
cation: to  be  taxed  by  the  Taxing  Master. 


(«?)  See  Form  1303  (lastly). 

(r)  The  directions  for  payment  into  Ct.  will  be  contained  in  a  lodgment 
schedule  to  the  order:  if  the  summons  is  framed  with  a  schedule,  that  given  in 
Form  1346  may  readily  be  adapted. 
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1374. 
Formal  parts:  see  Form  39.  Summons  by 

on  the  part  of  A.  B.:  who  (Describe  the  purchaser j,  as  in  Form  an^^qu^y^as 
1344):  that,  the  applicant  objecting  to  the  title  to  the  said  pre-  to  the  title  («). 
mises,  an  inquiry  may  be  made  whether  a  good  title  can  be  made  967.] 
thereto. 


1375. 
Formal  parts:  see  Form  39.  Summons  by 

on  the  part  of  A.  B.:  who  (Describe  the  purchaser,  as  in  Form  ^"^g^^Mged 

1344) :  from  his 

1 .  That   the  applicant  may  be  discharged  from  being  such  ppan.^Pr. 
purchaser.  »  ^^'^•] 

2.  That  his   costs,   charges,   and  expenses   occasioned  by  his 
bidding  for, 

Or,  by  his  entering  into  the  conditional  contract  dated  the 

day  of ,  19 — ,  in  the  said  order  of  the day  of 

,  19 — ,  mentioned, 

and  being  allowed  the  purchaser  of  the  said  premises,  and  of  and 

incident  to  this  application,  may  be  taxed. 

3.  That  his  said  costs,  charges,  and  expenses, 

If  so  :  and  also  the  sum  of  £ ,  paid  by  him  as  a  deposit  on 

his  purchase-money, 

may  be  paid  to  him  out  of  the  £-_ cash  in  Court  to  the  credit  of 

(dc. ,  as  in  Paymaster's  certificate): 

Or,  may  be  raised  by  a  sale  of  the  £ Consols  in  Court  to 

the  credit  of  (dc. ;  as  in  Paymaster's  certificate),  and  paid  to 

the  applicant: 

Or,  inay  be  paid  to  him  by  the  plaintiff  CD., 
:without  prejudice  to  the  question  by  whom,  or  out  of  what  fund, 
the  same  should  be  ultimately  borne. 


1376 

Proceed  as  in  Form  1351  to  end  of  description  of  the  pur-  Summons 
chaser ;  and  continue  thus :  may  be  discharged  from  being  such  ^°  har^ 
purchaser,  on  the  terms  following:  (State  them).  pmrehaser (m). 

967,  968.] 


(«)  Seton,  339,  340. 

(f)  For  form  of  order,  see  Seton,  346,  No.  1';  and  see  as  to  discharge  of  a 
purchaser,  Ibid.,  347—349.  As  to  the  grounds  for  rescinding  a  contract,  see 
Dart,  177,  518,  806  et  seq.;  1  Davidson  Conv.  564^567,  604;  1  Prideaux,  54. 

(m)  For  form  of  order,  see  Seton,  347,  Nos.  3  and  4. 
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1377. 

SummoDB  to 
substitute  a 
purchaser  («) . 
.[Dan.  Pr. 
968.] 


Formal  parts:  see  Form  39. 
on  the  part  of  A.  B.:  who  (Describe  the  original  purchaser,  as  in 
Form  1344,  and  continue  thus:)  and  of  C.  D., of  (residence  and 

description),  that  the  said  CD.  may,  on  or  before  the ,  19— 

(Add  particulars  of  purchase-money,  valuation  of  timber,  and  in- 
terest, to  be  paid  into  Court,  as  in  Form  1346),  and  that  there- 
upon the  said  CD.  may  be  substituted  for  the  said  A.  B.  as  the 
purchaser  of  the  said  premises;  and  be  let  into  possession  (Con- 
tinue as  in  Form  1346,  to  the  end). 


1378. 

Summons  to 
open  bid- 
dings, or  for  a 
re- sale  (y). 
[Dan.  Pr. 
970.] 


1379. 

.  Affidavit  in 
*.  ■  support  of 
iJ:'  motion  or 
summons. 
i'  [Dan.  Pr. 
f  970.] 


Formal  parts:  see  Form  39. 
on  the  part  of  the  plaintiff  [or  as  may  be],  that  the  biddings  at  the 

sale,  on  the day  of ,  19 — ,  of  the  estate  directed  to  be 

sold  by  the  jud^nent  [or,  order]  dated  the day  of ,  19 — , 

may  be  opened,  and  that  A.  B.,  the  highest  bidder  at  the  said 
sale,  may  be  bound  by  his  highest  bidding  thereat:  •which  amounted 

to  the  sum  of  £ .    Or  that  the  said  A.  B.  may  be  dischargted 

from  being  the  purchaser  of  the  said  estate,  and  the  said  estate  be 
directed  to  be  resold;  upon  such  terms  as  to  costs  or  otherwise  as 
the  Judge  shall  think  fit. 


Formal  parts :  see  Form  8. 

1 .  (Show  .that  the  property  in  question  was  put  up  for  sale  by 
public  auction,  mth  the  approbation  of  the  Judge,  pursuant  to 
particulars  and  conditions  of  sale  settled  by  him;  or  as  may  be; 
and  the  result  of  such  sale.) 

2.  (Show  the  ground  of  fraud  or  improper  conduct  in  the 
management  of  the  sale,  leading  up  to  the  application  to  open 
the  biddings,  or  for  a  re-sale.) 

3.  (Show  means  of  knowledge.) 


(»)  For  form  of  order,  see  Seton,  339,  No.  12 ;  and  as  to  substituting  a  pur- 
chaser, Ibid.  346. 

(y)  For  the  former  practice  as  to  opening  the  biddings  after  a  sale,  see 
Dan.  Pr.  1196 — 1202,  4ih  ed.  That  practice  is  discontinued  except  in  oases  of 
fraud  or  misconduct  in  the  management  of  the  sale,  and  then  only  upon  the 
application  made  before  the  certificate  of  the  sale  has  become  binding,  of  any 
person  interested  in  the  land:  see  the  Sale  of  Land  by  Auction  Act,  1867 
(30  &  31  Vic.  u.  48),  o.  7;  Seton,  334. 
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AT  1380. 

Memorandum  of  agreement  made  the  —  day  of ,  19—,  Conditional 

between  A.  B.,  of  (residence  and  descriptim),  as  the  agent  for  and  °°i^*'*°'  °* 
on  behalf  of  the  parties  interested  under  the  will  of  E.  F.,  late  [Dan.  Pr. 
of,  dc,  deceased,  in  the  hereditaments  and  premises  hereinafter  ^'^'^'^ 
mentioned  [or  as  may  be],  of  the  one  part,  and  C.  D.,  of  (resi- 
dence and  description),  of  the  other  part,  as  follows:— 

1.  The  said  A.  B.  agrees  to  seU,  and  by  aU  necessary  parties  to 
convey  [transfer,  assign]  or  assure,  to  the  said  O.  D.,  his  heirs  and 
assigns,  or  as  he  or  they  shall  direct,  and  the  said  O.  D.  agrees  to 

purchase,  the  hereditaments  and  premises  comprised  in  (lot 

of)  the  within  particulars,  at  the  price  or  sum  of  £ :  of  which 

sum  the  said  C.  D.  has  this  day  paid  to  the  said  A.  B.  the  sum  of 
£ ,  as  a  deposit,  and  in  part  payment  thereof. 

2.  The  sale  and  purchase  aforesaid  are  to  be  subject  to  the 
within  particulars  and  conditions  of  sale  (z),  in  aU  respects  save 
the  following,  namely:  (State  what,  as  thus: 

The  conditions  numbered  1,  2,  <&c.,  are  not  to  apply.  The 
abstract  of  title  under  the  condition  numbered  6  is  to  be 
delivered  on  or  before  the ,  19 — ;  the  balance  of  the  pur- 
chase-money is  to  be  lodged  in  Court  on  or  before  the , 

19 — ;  and  the  purchaser  is  to  be  entitled  to  possession,  or  to 
the  rents  and  profits,  from  the ,  19 — ). 

3.  This  agreement  is  conditional  on  the  same  being  approved 

by  Mr.  Justice ,  in  the  action  of  G.  v.  H.,  assigned  to  the 

said  Judge. 

4.  The  said  A.  B.,  or  other  proper  party,  is  forthwith  to  take  all 
necessary  steps  to  obtain,  at  the  expense  of  the  vendor,  the  approval 
of  the  said  Judge  to  this  agreement. 

5.  This  agreement  is  to  be  void,  unless  the  approval  of  the  said 

Judge  be,  within weeks  from  the  date  hereof,  obtained  thereto 

either  in  its  present  terms,  or  with  such  variation  therein  as  shall 
be  approved  by  the  said  CD.  within  the  like  time. 

As  witness  our  hands. 

A.  B. 

0.  D. 

Signed  by  the  said  A.  B.  and 

C.  D.,  in  the  presence  of 

L.  M.,  of  (residence  and  description). 


(z)  See  Dan.  Pr.  970.  The  form  assumes  that  the  agreement  will  be  indorsed 
on  a  print  of  the  particulars  and  conditions  of  sale.  Where  that  is  not  to  be 
the  case,  the  property  must  of  course  be  described,  and  the  agreed  conditions 
of  sale  set  out,  either  in  the  agreement,  or  in  a  schedule  or  exhibit  thereto. 
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1381. 

Summons  to 
carry  condi- 
tional contract 
into  effect  (a). 
[Dan.  Pr. 
970.] 


1382. 

The  like, 
subject  to  a 
variation  (c). 
[Dan.  Pr. 
971.] 


1383. 

Affidavit  in 
support  ((^). 
[Dan.  ~ 
971.] 


,  Pr. 


Formal  parts :  see  Form  39 . 
on  the  part  of  the  plaintiff  [or  as  may  he\,  that  the  conditional 

contract,  dated  the  day  of  ,  19 — ,  made  between  the 

applicant  [or  as  may  &e]  of  the  one  part,  and  C.  D.,  of  (residence 
and  description),  of  the  other  part,  for  the  sale  to  the  said  C.  D.,  at 
the  sum  of  £ — — ,  of  the  hereditaments  and  premises  therein 
described  or  referred  to,  part  of  the  estates  directed  to  be  sold  bj 

the  judgment  [or,  order],  dated  the day  of ,  19 — ,  may 

be  carried  into  effect  [and  that  the  plaintiff  [or  as  may  &e]  may 

be  at  liberty  on  or  before  the ,  19 — ,  to  lodge  in  Court  to  the 

credit  of  this  action,  dc,  "  Proceeds  of  Sale  of  Real  Estate " 

[or  as  may  foe],  the  sum  of  £ ,  being  the  deposit  received  by 

him  on  the  signing  of  the  said  contract,  such  sum  not  to  be  paid 
out  or  otherwise  dealt  with  without  notice  to  the  said  CD.]  (6). 


The  same  as  Form  1381;   hut  after  the  date  of  the  judgment 
or  order  proceed  thus : 

may,  by  consent  of  the  saidC.  D.,  be  varied  by  (Desa-ibe  the 
proposed  variation ;  as  thus  : 

substituting  £8,000  for  £7,600,  as  the  purchase-money  for 

the  said  premises), 
and,  as  so  varied,  may  be  carried  into  effect  {add,  if  necessary, 
direction-  for  lodgment  of  deposit  and  for  stop  on  fund). 


Proceed  as  in  Form  1208  to  the  end  of  paragraph  1. 

2.  I.  have  examined  and  surveyed  the  hereditaments  and  pre- 
mises [or  as  may  be]  described  or  referred  to  in  the  conditional 
contract  for  the  sale  thereof,  dated  the  — —  of ,  19 — ,  made 

(a)  The  application  is  made  by  summons:  see  0.  LV.  2  (14).  For  form  of 
order,  see  Seton,  326,  No.  7,  and  notes  thereto.  If  the  property,  which  is  the 
subject  of  the  contract,  has  not  been  previously  offered  for  sale  by  auction 
under  conditions  settled  by  the  Ct.,  the  order  confirming  the  contract  will  not 
in  general  be  made  until  the  Conveyancing  Counsel  has  advised  on  the  title,  or 
it  has  been  accepted  by  the  purchaser. 

(J)  The  purchaser  can  lodge  his  purchase-money,  or  the  balance  thereof,  as 
the  case  may  be,  in  Court  by  means  of  a  lodgment  schedule:  see  Form  1345, 
and  note  (o). 

(o)  For  form  of  order,  see  Seton,  326,  No.  8. 

id)  If  the  property  has  been  already  offered  for  sale  by  auction,  and  the 
amount  of  purchase-money  is  less  than  the  reserve  fixed  at  the  sale,  evidence 
should  be  adduced  showing  the  grounds  for  selling  at  the  lesser  sum,  and  the 
reasons,  if  any,  for  believing  that  the  reserve  was  fixed  too  high.  If  there  has 
been  uo  previous  sale,  evidence  of  value  as  in  above  form  will  be  required.  In 
no  case  is  an  affidavit  verifying  the  purchaser's  signature  to  the  contract 
required. 
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between  A.  B.  of  the  one  part,  and  C.  D.  of  the  other  part,  now 
produced  and  shown  to  me,  and  marked  A.  (e);  and  which  said 
sale  was  negotiated  by  me  on  behalf  of  the  said  A.  B.  [or  as 
may  he]. 

3    The  sum  of  £ in  the  said  contract  mentioned  is,  in  my 

judgment  and  opinion,  the  full  aind  fair  value  of  the  said  here- 
ditaments and  premises  [or  as  may  be],  and  fully  as  much  as 
would  probably  be  obtained  for  the  same  at  a  sale  thereof  by 
public  auction. 

i.  It  will  be  advantageous  to  aU  parties  interested  in  the  said 
premises  that  the  said  contract  should  be  confirmed  and  carried 
into  effect. 

Sworn  (dc. :  see  Form  11). 

1384. 

Proceed  as  in  Form  1381  or  1382,  to  the  end;  and  continue  g"„fi^°^*" 

thus  :   and  that  the  said  CD.,  being  content  with  the  title  to  conditional 

the  said  premises,  may,  on  or  before  {Continue  as  in  Form  1346,  to  p*ay*'m*° 

to  the  end).  purohase- 

• money. 

[Dan.  Pr. 

(18.)  Settlement  of  Bills  for  Acts  of  Parliament  (f) .  ^^^-^ 

[Dan.  Pr.,  pp.  972,  973.] 

Formal  parts :  see  Form  1438 .  M  t  ' 

The  draft  of  a  biU  to  be  submitted  to  Parliament  for  an  Act  certificate  of 
to  {set  out  the  title,  as  in  the  hill),  has  been  settled  and  approved  drafTbSlf'ff) 
b}"  the  Judge;,  and  is  identified  by  my  signature  at  the  foot  [or^  [Dan.  Pr. 
in  the  margin  of  the  first  page]  thereof. 

//  the  recitals  in  the  hill  have  heen  "proved,  add:  The  several 
instruments,  facts,  and  events  recited  in  the  preamble  of  the  said 
draft  bill  immediately  before  the  recital  therein  of  this  certificate, 
have  been  proved  in  this  action  {or  as  may  he;  or  if  some  have 
not  heen  proved,  specify  them). 
The  evidence  produced,  dc. 


1386. 

{Short  title.)  Memorandum 

This  is  the  draft  of  the  bill  to  Parliament  referred  to  in  my  t^j'^j^^att  biU 

certificate  in  this  action  [or,  matter],  dated  the day  of  ,  [Dan.  Pr. 

19—.  ,  Master.       "^  ^ 


(e)  Exhibit  it.     For  form  of  memorandum  of  exhibit,  see  Form  27. 

(/)  For  form  of  order,  see  Seton,  975,  No.  11.  As  to  the  costs  of  an  applica- 
tion for  an  Act  of  Parliament,  see  Stanford  v.  Roberts,  W.  N.  (1882)  146. 

(ff)  The  memorandum  (Form  1386)  is  written  either  in  the  margin  or  at  the 
foot  of  the  draft  bill. 
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1387. 

Recital  of  the 
Master's 
certificate  in 
the  preamble 
of  the  bin. 
[Dan.  Pr. 
972.] 


1388. 

Affidavit 
verifying  a 
print  of  the 
draft  bill. 
[Dan.  Pr. 
972.] 


And  whereas  in  pursuance  of  the  said  recited  order  of  the  High 

Court  of  Justice,  dated  the  — —  day  of ,  19 — ,  the  Master 

of  the  said  Mr.  Justice -,  made  his  certificate,  dated  the  — — 

day  of ,  19 — ,  in  the  said  action  [or,  matter],   and   thereby 

certified  as  follows: — In  pursuance  of  the  directions  given  to  me 
by  (Recite  the  certificate :  omitting  the  statement  of  the  evidence) : 

And  whereas  the  said  Master's  certificate  was  on  the day  of 

,  19 — ,  duly  filed  in  the  Central  Office  of  the  Supreme  Court 

of  Judicature. 


Formal  parts :  see  Form  8 . 

1 .  I  have  carefully  examined  and  compared  the  printed  bill  now 
produced  and  shown  to  me,  and  marked  A.  (h),  with  the  draft  of 
a  bill  also  now  produced  and  shown  to  me,  and  marked  B.  (h): 
being  the  draft  of  the  biU  tp  Parliament  which  has  been  settled 

at  the  Chambers  of  Mr'.  Justice ,  in  pursuance  of  the  order 

in  this  action  [or,  matter],  dated  the day  of  — — ,  19 — . 

The  said  printed  bill,  marked  A.,  is  a  true  and  correct  copy  in 
print  of  the  said  draft  bill,  marked  B. 


1389. 

Memorandum 
of  approval  of 
draft  bill  by 
the  Judge  {»). 
[Dan.  Pr. 
972.] 


I  have  settled  and  do  approve  of  this  bill:  which  is  a  printed 
copy  of  the  draft  bill  referred  to  in  the  Master's  certificate,  dated 
the day  of ,  19 — ,  in  this  action  [or,  matter]. 

Dated  this day  of ,  19 — . 

(Judge's  signature.) 


1390. 

Summons  to 
proceed  on 
matter 
adjourned  to 
Chambers  {J}. 
[Dan.  Pr. 
■973.] 


Section  IV . — Proceedings  on  Adjournments  to  Chambers  (k) . 

[Dan.  Pr.,  pp.  973,  974.] 

Formal  parts :  see  Form  39. 
on  the  part  of  the  petitioner  A.  B.,  to  proceed  on  the  petition  pre- 
ferred by  him  on  the day  of ,  19 — ,  in  this  action  [or,^ 

matter]:  and  which,  on  the day  of ,  19 — ,  was  adjourned 

for  consideration  in  Chambers  [or  as  may  be]. 


(h)  Exhibit  it.     For  form  of  memoraudom  of  exhibit,  see  Form.  27. 

(i)  The  signature  of  the  Judge  must  be  proved  in  Parliament. 

(A)  As  to  the  power  of  the  Ot.  or  Judge  to  adjourn  a  matter  from  or  t& 
Chambers,  see  Seton,  313,  314;  Re  Moate'a  Trusts,  22  0.  D.  636.  A  note  signed 
by  the  Registrar  must  be  left  in  Chambers,  unless  an  order  is  drawn  up:  see 
0.  LV.  29 ;  Seton,  375.  The  note  should  be  written  on  a  separate  sheet  or  half- 
sheet  of  foolscap  paper:  Dan.  Pr.  973,  note  (V). 

(V)  A  summons  is  sometimes  dispensed  with:  Dan.  Pr.  973  note  («). 
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Section  V. — Infants. 

lJ>an.  Pr.,  974—998,  1922—1928.] 

A.  Infants. — Summary  of  Material  Provisions  of  R.  S.  C.  1883. 

Applications  to  be  made  in  Chambers : —  OnDEE. 

(1.)  Under  1  WUl.  IV.  c.  65,  ss.  12,  16,  17, -where  the  infant  

is  a  ward  of  Court,  or  the  administration  of  his  estate, 
or  his  maintenance  is  under  the  direction  of  the  Court     LV.  2  (9). 
(2.)  Under  18  &  19  Vic.  o.  43,  for  the  settlement  of  any  pro- 
perty of  any  infant  on  marriage  „     2(10). 

(3.)  As  to  guardianship,  maintenance,  or  advancement „     2(12). 

Evidence  upon  application  to  appoint  guardians,  ^c. — ^The  fol- 
lowing facts  must  be  proved,  viz.:   (a)  the  ages  of  the  infants; 

(b)  tiie  nature  and  amount    of    their    fortunes  and  incomes; 

(c)  what   relations   they   have    „     25. 

Evidence  upon  applications  under  18   ^  19    Vie.   o.   43. — The 

following  facts  must  be  proved^  viz.:  (a)  the  age  of  the  infant; 
(b)  whether  he  or  she  has  any  parents  or  guardians;  (o)  with 
whom  or  under  whose  care  he  or  she  is  living,  and,  if  there  are  iio 
parents  or  guardians,  what  near  relations  he  or  she  has;  (d)  the 
rank  and  position  in  life  of  the  infant  and  parents ;  (e)  what  the 
infant's  property  and  fortune  consist  of;  (f)  the  age,  rank,  and 
position  in  life  of  the  person  to  whom  the  infant  is  about  to  be 
married;  (g)  what  property,  fortune,  and  income  such  person 
has ;  (h)  the  fitness  of  the  proposed  trustees,  and  their  consent  to 
act.    The  proposals  for  settlement  must  be  submitted  to  the  Judge       „     26. 

Appointment  of  guardian  ad  litem. — The  Judge  may  at  any 
time  require  a  guardian  ad  litem  to  be  appointed  for  any  infant  ' 

served  with  notice  of  any  judgment  or  order  „     27. 

B.  Summary  of  Material  Provisions  of  M.  S.  C.  dated  17  Dec.  1887,  uader  the 
Guardianship  of  Infants  Act,  1886. 

Application,  how  made: — 

(a)  Where  there  is  pending  any  action  or  proceeding  by 

reason  whereof  the  infant  is  a  ward  of  Court,  by 
summons  in  such  action  or  proceeding,  and  in  the 
matter  of  the  infant. 

(b)  Where  no  such  action,  &c.  is  pending,  by  originating 

summons  in  the  matter  of  tbe  infant  R.  2. 

Summons  wnder  sect.  2. — ^May  be  taken  out  by  a  next  friend 
of  the  infant,  and  must  be  served  upon  the  mother  „  3. 

Summons  under  sect.  3  (2). — ^May  be  taken  out  by  any  next  \ 
friend  of  the  infant,  and  must  be  served  upon  the  father (  ^ 

Summons  under  sect.  3  (3). — ^May  be  taken  but  by  any  guar-  j 
dian,  and  must  be  served  upon  the  other  guardian  or  guardians  ' 

Summonses  %mder  sect.  5. — ^If  taken  out  by  the  mother  must 
be  served  on  the  father,  or,  if  he  be  dead,  upon  the  guardian  or 
guardians,  if  any,  other  than  the  mother  „  S  (a). 

If  taken  out  by  the  father  must  be  served  upon_  the  m'other, 
or,  if  she  b(e  dead,  upon  the  guardian  or  guardians,  if  any,  .other 
than  the  father  »  5(6)- 

If  takem  out  by  any  guardian  other  than  a  parent,  must  be 
served  upon  the  other  guardians,  if  any,  other  than  a  surviving 
parent,  and  upon  the  surviving  parent,  if  any  „  5  (o). 

Summons  under  seat.  6. — May  be  taken  out  by  any  next  friend 
of  the  infant,  and  must  be  served  upon  the  guardian  or  guardians         „  6. 

Removals  and  appeals  from  County  Courts. — All  business  con- 
nected with  removals  and  appeals  from  County  Courts  is  to  be 
transacted  in  Court  or  in  Chambers  by  or  under  the  direction 
of  any  Judge  of  the  Chancery  Division  named  for  that  purpose 
by  the  Lord  Chancellor  „  7. 
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AppUoation  for  removal  from  County  Court  to  High  Court. —       Obder. 

Must  be  made  by  originating  summons  in  theChauoery  Division 

in  the  matter  of  the  infant,  marked  with  the  name  of  the  Judge. 
No  person  need  be  served.  After  removal  the  proceedings  are 
to  continue  before  the  same  Judge.  A  copy  of  the  order  is  to 
be  served  on  the  Begietraj-  of  the  County  Court,  ynho  is  to  transmit 
all  documents  to  the- proper  officer  B.  8. 

Service. — In  any  proceedings  under  the  Act  the  Judge  may 
direct  any  persons  to  be  served  as  he  thinks  fit  „  9. 

Evidence. — Upon  any  application  for  appointment  of  a  guar- 
dian flie  evidence  must  show — 

(a)  The  age  of  the  infant. 

(b)  The  nature   and  amount  of   the  infant's  fortune   and 

income. 

(c)  What  relations  the  infant  has  „  10. 

Appeals  from  County  Courts. — Application  of  0.  LIX.  10,  11, 

12,  13,  16,  17.  An  appeal  is  not  to  operate  as  a  stay  of  proceed- 
ings unless  the  County  Court  so  orders  „  11. 

Orders  as  to  custody. — After  entry  of  an  appeal  the  Judge 
may  make  orders,  either  ex  parte  or  otherwise,  as  to  custody  of 
the  infant  pending  the  appeal „  12. 

Application  of  Mules  relating  to  appeals  to  K.  B.  D.  from 
inferior  Courts,  and  Rules  relating  to  appeals  from  High  Cowrt 
to  the  Court  of  Appeal. — Such  Rules  are  to  apply  to  appeals 
from  County  Courts  under  the  Act  „  13. 

As  to  the  Act,  see  Seton,  954,  955,  997 ;  Simpson  on  Infants,  3rd  ed.,  p.  112. 


1391. 

Summons  for 
the  appoint- 
ment of  a 
guardian  of 
file  person, 
where  an 
action  is 


(1.)  Appointment  und  Removal  of  Guardians  and  Custody  of 

Infants'(m). 

[San.  Pr.,  pp.  974—983,  1922—1928.] 

(Title  (n)  and  reference  to  the  record.) 

Let  (do. :  Proceed  as  in  Form  39,  to  application;  and  continue 
thus :)  on  the  part  of  the  plaintiff  [or,  defendant — or,  above-named] 
A.  B.,  an  infant,  by  C'.  D.,  of  (residence  and  description),  his  next 


(m)  As  to  the  various  kinds  of  guardianship  of  infants,  see  Simpson  on 
Infants,  3rd  ed.  183 — 217;  L.  C.  Eq.  473.  As  to  tiie  appointment  of  guardians 
by  the  Ct.  of  Chancery,  and  its  control  over  guardians,  see  Simpson,  205 — ^2il4; 
L.  C.  Bq.  473;  Seton,  950—956.  See  also  Guardianship  of  Infants  Act,  1886 
(49  &  50  Vic.  c.  27),  which  greatly  extends  the  rights  of  mothers  with  respect 
to  their  children:  see  note  (j)  to  Form  1401  as  to  the  rights  of  mothers. 
Nothing  in  the  Act  contained  is  to  restrain  or  a£Eeot  the  jurisdiction  of  the 
High  Court  or  any  Division  thereof  to  appoint  or  remove  guardians  or  other- 
wise in  respect  of  infants:  s.  13;  He  (?.,  (1892)  1  Ch.  292;  Re  MeGrath, 
(1893)  1  Ch.  143.  As  to  the  custody  of  infants,  see  Custody  of  Children  Act, 
1891  (64  Vic.  0.  3),  and  the  Children  Act,  1908  (8  Edw.  VU.  o.  67);  also 
Se  O'Mara,  (1900)  2  I.  E.  232.  As  to  what  constitutes  a  ward  of  Court,  see 
Dan.  Pr.  974;  Simpson,  206;  Seton,  950.  As  to  the  guardianship  of  infant 
felons,  see  the  Infant  Felons  Act,  1840  (3  &  4  Vic.  o.  90) ;  and  Dan.  Pr.  1923. 

(»)  Where  the  infant  is  not  a  party  to  the  action,  the  application  should 
be  intituled  in  the  matter  of  the  infant,  and  in  the  action,  and  be  made  by 
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friend  (o),  that  the  said  CD.  {State  degree  of  relationship,  if  pending,  the 
any^  to  the  infant ;  as  thus :  the  maternal  uncle  of  the  said  infant),  l^party^^"^ 
or  some  other  proper  person,  may  be  appointed  the  guardian  of  ^^g^n' ^''■ 
the  person  of  the  said  A.  B.  during  his  minority,  or  until  further 
order 

(//  so,  add:  in  the  place  of  E.  F.,  now  deceased—or,  in  the 
place  of  E.  F.,  his  present  guardian,  who  has  intermarried 
iwithG.F.). 

(If  an  allowance  for  maintenance  is  also  desired,  see  Form 
1412  and  notes  thereto.) 

(Add,  if  desired,  a  direction  for  payment  of  the  costs  of  the 
application;  see  paragraph  3  of  Form  1394). 


1392. 

In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge.) 
In  the  matter  of  A.  B.,  an  infant, 

19—. 

B. 

No.—. 

Originating 
summons  for 
like  purpose, 
where  action 
is  pending, 
but  the  infant 
is  not  a  party 
ip)- 

and 

19— 

F. 

No.  — . 

[Dan.  Pr. 
976.] 

Between  "E.  F.  . 

.     Plaintiff, 

and 

G.  H.  . 

.     Defendant. 

Let  the  above-named  G.  H.,  and  [l^ate  names  of  any  other 
respondents]  within  eight  days  (dc. : /Proceed  as  in  Form  1074 
to  which  is  issued)  upon  the  applicatioti  of  the  above-named  A.  B., 
an  infant,  by  C.  D.,  of  (residence  and  description),  his  next  friend, 
that  (Proceed  as  in  Form  1391  to  the  end). 

Dated  (Se. :  Conclude  as  in  J?orm  1074). 


an  originating  summons:  see  Form  1392.  Where  the  infant  is  a  party,  an 
ordinary  summons  intituled  in  the  action  will  suffice.  As  to  the  title  of  a 
summons  in  a  pending  action  (by  reason  whereof  the  infant  is  a  ward  of  Ct.), 
if  the  object  is  the  removal  or  appointment  of  a  guardian  by  virtue  of  the 
Guardianship  of  Infants  Act,  1886,  see  Form  1399. 

(o)  For  form  of  authority  by  the  next  friend  to  use  his  name,  see  Form  73. 
Where  the  infant  is  a  party  to  the  action,  and  the  application  is  made  by 
him  by  his  next  friend,  or  guardian  ad  litem,  therein,  the  residence  of  such 
next  friend,  &c.  need  not  be  stated,  and  no  written  authority  by  him  need  be 
filed. 

(jo)  See  notes  (n)  and  (o),  supra. 
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1393. 

The  like, 
where  no 
action  is 
pending  {g). 
[Dan.  Pr, 
976.] 


19—.    B.  No.  — . 
In  the  High  Court  of  Justice, 
Chancery  Division. 

{Name  of  Judge.) 

In  the  matter  of  A.  B.,  an  infant. 

If  there  are  respondents  to  the  summons,  say:  Let  E.  F.,  of 

,  in  the  county  of ,  and  G.  H.,  of ,  in  the  county  of 

,  (State  hou)  interested)  [or  as  may  6e],  within  eight  days 

{dc. :  Proceed  as  in  Form  1075  to  which  is  issued)  upon  the 
application  of 

If  there  is  no  respondent  to  the  summons,  say :  Let  all  parties  ■ 
{dc. :  Proceed  as  in  Form  1077  to  at  the  time  specified  in  the 
margin  hereof),  on  the  hearing  of  an  application  on  the  part  of 

In  either  case  continue  thus:  the  above-named  infant,  A.  B., 
by  the  above-named  C.  D.,  of  {Continue  as  in  Form  1391  to  the 
end). 

Dated  {dc. :  Conclude  as  in  Form  1075  or  1077). 


1394. 

Originating 
summons  for 
the  appoint- 
ment of  a 
guardian  of 
the  person  and 
estate — or 
estate  only — 
where  no 
■action  is 
pending  (»•), 
[Dan.  Pr. 
979—981.] 


{Title:  as  in  Form  1393  (a) ). 

Let  (dc. :  If  there  are  respondents  to  the  summons,  proceed 
as  in  Form  1393  to  application  of ;  or  to  on  the  part  of, 
if  the  originating  summons  is  ex  parte;  in  either  case  continue 
thus :)  the  above-named  infant  A.  B.,  by  C.  D.,  of  {residence  and 
description),  his  next  friend: 

1.  That  the  said  CD.  {State  degree  of  relationship,  if  any,  to 

m 

(y)  This  application  is  made  by  originating  summons.  If  the  object  is  to 
remove  the  present  guardian  by  virtue  of  the  Act  of  1886,  see  Forms  1395 — 
1398.  If  there  are  respondents  to  such  summons  it  will  be  one  not  inter 
paries^  as  to  which  see  note  (/)  at  p.  488;  and  Form  1075.  If  there  is  po 
respondent  (trustees  are  not  required  to  hp  served  on  application  for  appoint- 
ment of  guardian)  the  summons  will  be  esa.  parte,  as  to  which,  see  note  (I) 
at  p.  489,  and  Form  1077.  ' 

(r)  As  to  the  evidence  to  be  produced  upon  an  application  for  the  appoint- 
ment of  a  guardian,  see  0.  LV.  25;  and  headnote,  p.  699.  The  fitness  of  the 
proposed  guardian  must  also  be  proved  by  affidavit ;  and  his  written  consent  to 
act  (produced  unless  he  is  a  deponent  to  the  affidavit.  It  is  not  usual  to 
appoint  a  guardian  of  the  estate  where  there  is  a  legal  hand  to  receive  the 
income.  The  nature  of  the  other  evidence  to  be  adduced  will  depend  upon  the 
circumstances  of  the  particular  case.  Thus,  it  may  be  necessary  to  show  the 
marriage  of  the  infant's  parents ;  or  the  happening  of  events  which  have  led  to 
the  infant  becoming  entitled  to  the  property  sought  to  be  affected  by  the  order, 
or  to  the  interposition  of  the  Ot.  being  required).  For  forms  of  order,  see  Seton, 
947,  Nos.  2  and  3. 

(.9)  See  note  (y),  supra. 
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the  infant;  as  thus:  the  brother  of  the  said  infant  (i),  or  some 
other  proper  person,  may — If  so :  upon  giving  security  (m) — be 
appointed  the  guardian  of  the  person  and  estate 

Or,  the  guardian  of  the  estate 
of  the  said  A.  B.  during  his  minority,  or  until  further  order. 

//  the  guardian  has  to  pass  accounts,  add:  2.  And  that  the 
said  C.  D.,  or  other  such  guardian,  may  from  time  to  time  pas« 
his  accounts,  and  lodge  the  balances  which  shall  be  certified  to  be 
due  from  him  in  Court,  to  the  credit  of  "  In  the  matter  of  A.  B., 
an  infant;"  and  that  such  balances  may  be  invested  in  Consols, 
and  that  the  dividends  to  accrue  on  such  Consols  may  be  from 
time  to  time  invested  in  like  Consols  (w) . 

If  any  provision  as  to  costs  is  necessary,  add:  3.  And  that  the 
costs  of  this  application  may  be  taxed  as  between  solicitor  and 
client;  and  that  the  said  C.  D.,  or  other  such  guardian,  may  retain 
and  pay  the  same  out  of  any  moneys  of  the  said  infant  which  may 
come  to  his  hands,  and  be  allowed  the  same  on  passing  his  said 
accounts  [or  as  may  6e]  (a;) . 


1395. 

19 — -     B.  No.  — -         Originating 


Chancery  Division.  action  or  other 

/AT  Y    r    J       ^  proceeding  13 

{JSame  of  Judge.)  pending  by 

In  the  matter  of  A .  B .,  an  infant,  ;^^^°^"„f  ^^^ 

and  infant  is 

In  the  matter  of  the  Guardianship  of  Infants  Act,  1886.         co^rt  for 

Let  G.  B.,  of ,  in  the  county  of  -^,  widow,  and  L.  M.  appointment 

01  a  guardian 

(f)  As  to  who  will  be  appointed  guardian,  and  what  relations  are  preferred  ^'^  mother 
in  the  selection,  see  Simpson,  208 — 211;  Seton,  952.  (^). 

(«)  As  to  when  security  wUl  be  dispensed  with,  see  Dan.  Pr.  981 ;  Simpson,   [Dan.  Pr. 
312.    For  form  of  order  appointing  a  guardian  without  security,  see  Seton,  947,   l^'^-J 
No.  3.     As  to  guardian  giving  security  by  undertaking,  see  note  (m),  p.  710. 

(v)  The  directions  for  payment  into  Ot.  will  be  contained  in  a  lodgment 
schedule  to  the  order. 

(x)  The  costs  of  appointment  of  guardians  of  infants  are,  as  a  rule,  payable 
out  of  income. 

(y)  See  Guardianship  of  Infants  Act,  1886  (49  &  50  Vic.  c.  27),  a.  2;  E.  S.  C. 
(Guardianship  of  Infants),  r.  3;  and  headnote  (B),  p.  699;  Re  Scanlan,  40 
O.  D.  200;  Be  X.,  (1899)  1  Ch.  526.  The  summons  must  be  served  on  iQie 
mother  of  the  infant,  and  if  it  is  desired  to  obtain  an  order  for  payment  of 
maintenance,  on  the  person  or  persons  in  whom  the  property  out  of  which  the 
maintenance  is  to  be  paid  is  vested.  It  will  sometimes  be  found  necessary  to 
intitule  the  summons  in  the  matter  of  the  estate  out  of  which  the  interest  of  the 
Infant  arises,  as  well  as  in  the  matter  of  the  infant  and  of  the  Act:  see 
note  (z)  next  page.  As  to  the  evidemce  in  support,  see  r.  10,  and  headnotey 
p.  700.V  The  special  reason  for  asking  for  a  guardian  to  be  associated 
with  the  mother  must  be  shown. 
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of ,  and  0.  P.  of ,  the  trustees  of  the  will  of  W.  B.,  de- 
ceased (z),  within  eight  days  (dc. :  Proceed  as  in  Form  1075  to 
which  is  issued),  upon  the  applicatioa  of  the  above-namled  A.  B.,  , 
an  infant,  by  E.  F.,  of  {addre^  and  description)  his  next  friend. 

1.  That  G.  H.,  of ,  in  the  county  of  — — ,  or  some  other 

fit  and  proper  person,  may  be  appointed  guardian  of  the  infant 
during  his  minority,  or  until  further  order,  to  act  jointly  with  the 
said  G.  B.,  the  mother  of  the  said  infant. 

2.  That  the  sum  of  £ ■  per  annum  (free  of  income  tax)  may 

be  allowed  for  the  maintenance  and  education  of.  the  said  infant 

as  from  the  day  of ,  19 — ,  and  for  the  time  to  cotne, 

during  his  minority,  or  until  further  order. 

3.  That  such  allowance  may  be  paid  by  the  respondents,  L.  M. 
and  0.  P.,  as  such  trustees  as  aforesaid,  out  of  the  income  of  the 
property  to  which  the  said  A.  B.  is  entitled  under  the  will  of  the 
said  W.  B.,  deceased. 

4.  That  the  costs  of  this  application  may  be  provided  for. 

.  Dated  {dc. :  Conclude  as  in  Form  1075,  including  the  foot- 
note) . 


1396. 

Originating 
sumnionB  that 
guardians 
provisionally 
nominated  by 
the  deceased 
mother  of  an 
infant  may 
act  jointly 
■with  the 
father  («) . 
[Dan.  Pr. 
1925.] 


(Title:  as  in  Form  1395.) 

Let  W.  B.,  of,  dc.  (father  of  the  infant),  within  eight  days 
(dc. :  Proceed  as  in  Form  1075  to  which  is  issued),  upon  the 
application  of  the  above-named  A.  B.,  an  infant,  by  E.  F.,  his 
next  friend. 

1.  That  the  nomination  of  C.  D.  and  G-.  H.  by  the  will  of 

(2)  Where  an  order  for  maintenance  is  sought,  if  the  trustees  do  not  dis- 
pute the  right  of  the  infajit  to  maintenance,  but  are  unwilling  to  make  an 
allowance  unless  some  scheme  of    maintenance    is  approved  -  by    the   Judge, 

the  summons  will  be  intituled  "  In  the  matter  of ,  an  infant,"  and  will  be 

in  the  form  not  inter  partes,  and  only  the  persons  in  whose  hands  the  fund  is 
out  of  which  maintenance  is  desired  need  be  made  respondents.  Where,  how- 
ever, the  trustees  absolutely  refuse  to  allow  maintenance  at  all,  or  to  allow 
such  amount  as  is  required,  the  summons,  being  of  a  hostile  nature,  must  be 
in  the  inter  partes  form,  and  intituled  in  the  matter  of  the  trusts  of  the  will 
or  other  instrument  under  which  the  infant  derives  title,  as  well  as  in  the 
matter  of  the  infant  and  of  the  Act,  as  on  an  application  entitled  only  in  the 
matter  of  the  infant  an  order  cannot  be  made  oompcUing  trustees  'to  make 
payments  for  maintenance:  Re  Loftliause,  29  C.  D.  921.  There  is  no  juris- 
diction to  make  schemes  for  maintenance  and  education  of  children  who  are  not 
wards  of  Ct.  and  have  no  property,  though  the  jurisdiction  extends  as  to  guar- 
dianship to  such  infants:  Ee  MoGrath,  (1893)  1  Ch.  143. 

(«)  See  Guardian-Ship  of  Infanta  Act,  1886,  s.  3  (2);  E.  S.  C.  (Guardianship 
of  Infants),  r.  4;  and  headnote  (B),  p.  699.  The  evidence  in  support  of  the 
application  must  show  that  the  father  is  unfitted  to  be  sole  guardian  of  the 
infant:  sec  Be  (?.,  (1892)  1  Ch.  292. 
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G.  B.,  the  late  mother  of  the  infant,  as  the  guardians  of  the  said 
infant,  jointly  with  the  above-named  W.  B.,  the  father  of  the 
said  infant,  may  be  confirmed  by  the  Court. 

2.  That  the  custody  of  the  said  infant  may  be  given  to  the  said 
C.  D.  and  G.  H.  during  the  minority  of  the  said  infant,- or  until 
further  order. 

3.  That  proper  provision  may  be  made  for  the  maintenance  of 
the  said  infant  during  his  minority. 

4.  That  the  costs  of  this  application  may  be  provided  for. 
Dated  (dtc. :  Conclude  as  in  Form  1075,   including  the  foot- 
note) . 


1397. 

{Titie:  as  in  Form  1395.)  Originating 

Let  W.  B.,  of,  dc.  (father  of  the  infant),  within  eight  days  "^l"^^ 
{dc. :  Proceed  as  in  Form  1075  to  which  is  issued)  upon  the  custody  of  an 
application  of  G.  B.  (the  mother  of  the  infant),  for  an  order—      ^^*Pr. 

That  the  custody  of  the  above-named  infant,  A.  B.,  may  be  1924,1925.] 
committed  to  the  said  G.  B.  during  her  minority  or  until  further 
order.  i    ' 

That  the  said  W.  B.  may  be  ordered  to  deliver  up  the  .said 
A.  B.  into  the  custody  of  the  said  G.  B. 

Or,  that  such  further  or  other  order  may  be  made  as  to  the 
custody  of  the  said  A.  B.,  and  as  to  the  right  of  access  to  be 
allowed  to  either  the  said  G.  B.  or  W.  B.,  as  to  this  Court 
shall  seem  fit. 
That  the  costs  of  this  application  may  be  provided  for. 
Dated  (dc. :  Conclude  as  in  Form  1075,   including  the  foot- 
note) . 


1398. 

(Title:  as  in  Form  1395.)  Originating 

Let  G.  B.,  of  ,  in  the  county  of ,  widow  of  W.  B.,  "^f^f^ 

deceased,  the  mother  of  the  above-named  infant,  and  L.  M.  and  giardiau  and 

0.  P.,  the  trustees  of  the  will  of  W.  B.,  deceased  [or  as  ntlqij'  ofanotlier"<!). 

[Dan.  Pr. 

(6)  See  Guardianship  of  Infants  Act,  1886,  s.  5;  E.  S.  C.  (Guardianship  of  1924,  1925.] 
Infanta),  i .  5  (a) ;  and  headnote  (B),  p.  699.  The  mother  may  apply  without 
a  next  friend:  s.  5.  For  forms  of  order,  see  Seton,  988,  Nos.  1,  3;  Me  Witten, 
67  L.  T.  336.  In  dealing  with  the  custody  of  children  the  Ot.  will  not  treat 
the  parents  in  an  unequal  manner,  or  differently  the  one  from  the  other,  but 
will  take  the  whole  conduct  of  the  parents  into  consideration:  Re  A.  and  B., 
Infants,  (1897)  1  Ch.  786. 

(o)  See  Guardianship  of  Infants  Act,  1886,  s.  6;  E.  S.  C.  (Guardianship- of 
Infants),  r.  6;  and  headnote  (B),  p.  699.  As  to  the  power  of  the  Court  :,to 
remove  a  guardian  appointed  by  the  mother  after  the  father's  death,  see  Ke 
McGratK  (1893)  1  Ch.  143. 

D. — F.  45 


706 


PROCEEDINGS  IN  THE  JUDGES'  CHAMBERS.       [Ch.  XVII. 


be]  (d),  within  eight  days  (dc. :  Proceed  as  in  Form  1075  to  which 
is  issued),  upon  the  application  of  the  above-named  A.  B.  by 
E.  F.,  of ,  in  the  county  of ,  hie  next  friend. 

1.  That  the  said  G.  B.  may  be  removed  from  her  office  of 
guardian  of  the  said  infant  under  the  above-named  Guardianship 

of  Infants  Act,  1886;  and  that  M.  K.,  of  ,  or  some  other 

proper  person,  may  be  appointed  guardian  of  the  person  of  the 
said  infant  during  his  minority  or  until  further  order. 

2.  That  the  custody  of  the  said  infant  may  be  given  to  the  said 
M.  E.,  and  that  such  order  and  directions  for  the  delivery  of  the 
said  infant  by  the  said  G.  B.  into  the  custody  of  the  said  M.  E. 
may  be  made  and  given  as  to  the  Court  shall  seem'  fit. 

3.  That  the  sum  of  £ •  per  annum  (Proceed  as  in  para- 
graph 2  of  Form  1395  to  the  end). 

Dated  (do. :  Conclude  as  in  Form  1075,  including  the  foot- 
note).   


1399. 

Summons  for 
xelief  under 
the  Act, 
where  an 
action  or 
proceeding  is 
pending  by 
reason  where- 
of the  infant 
is  a  ward  of 
Court  (e). 
[Dan.  Pr. 
1926.] 


1400. 

Summons  for 
the  appoint- 
ment of  quasi 
guardian  of 
the  person, 
where  the 
father  (or 
mother  if 
guardian)  is 
alive  (/I . 
[Dan.  Pr. 
977.] 


In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge'.) 

Between  G.  B.  . 

C.  D. 


19—.    B.  No. 


Plaintiff, 


and 


.     Defendant. 

(Or  other  the  title  of  the  pending  action  or  proceeding.) 
And  in  the  matter  of  A.  B.,  an  infant. 
And  in  the  matter  of  the  Guardianship  of  Infants  Act, 
1886. 
Let  (dc. :  Proceed  as  in  Form  39  to  application) 
on  the  part  of  the  above-named  infant,  A.  B.,  by  E.  F.  (address 
and  description),  his  next  friend  [or  as  may  be]. 

That  (Proceed  as  in  Form  1395  or  1396  or  1397  or  1398,  m 
the  case  may  be).  

Title  and  other  formal  parts:  as  in  Form  1392  or  1393  or  1395 
or  1399. 
on  the  part  of  the  above-named  infant  A.  B-.,  by  CD., 
of,  dc,  his  next  friend,  that  the  said  C.  D.  (State  degree 
of  relationship,  if  any,  to  the  infant),  or  some  other  proper  per- 
son, msij  be  appointed  in  the  nature  of  a  guardian  [or,  to  act  as 
the  guardian]  of  the  person  of  the  said  A.  B.,  and  to  have  the 

(d)  See  note  (z),  p.  704. 

(e)  See  R.  S.  C.  (Guardianship  of  Infants),  r.  2;  and  headnote  (B),  p.  699. 
(/)  As  to  the  appointment  of  a  person  to  act  as  guardian,  see  Simpson,  141. 

The  summons  must  be  served  on  the  father  (or  mother  if  she  be  the  guardian) 
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■care  of  his  maintenance  and  education  during  his  minoritj,  or 
■until  further  order. 


1401. 

{Title  and  reference  to  the  record.)  Affidavit  in 

We,  C.  D.,  of  {residence  and  description),  and  W.  E.,  of,  Ac,  appii°o^tioi to 
.severally  make  oath  and  say,  as  follows:  appoint  a 

And  first  I,  the  said  C.  D.,  for  myself  say,  as  follows:  [Dan.  Vv. 

1.  I  am  the  person  proposed  to  be  appointed  the  guardian  of  ^^^'^ 
the  above-named  infant  A.  B. 

Or^  A.  B.,  the  infant  named  in. the  summons  issued  from  the 

Chambers  of  Mr.  Justice ■  in  this  matter  on  the day 

of ,  19 —  {or  as  may  6e]. 

2.  Shorn  infant's  age;  as  thus:  The  said  A.  B.  is  now  of  the 

.age  of years  and  upwards,  having  been  born  on  or  about  the 

day  of ,  19—  {h). 

3.  Shoui  nature  and  amount  of  infant's  fortune;  as  thus:  The 
■said  A.  B.  is  absolutely  entitled,  under  the  will  of  his  maternal 
unde  E.  F.,  late  of  {residence  and  description),  deceased,  to  the 
following  properties;  namely: — 

(1)  A  freehold  estate  situated  at  G.  in  the  county  of  H., 
containing  about  80  acres,  and  held  by  L.  M.  on  lease  at 
£120  a  year. 

(2)  A  copyhold  house  at  G.,  aforesaid,  let  to  N.  0.  as 
yearly  tenant  at  £50  a  year. 

(3)  £2,000  Consols,  standing  in  the  names  of  E.  S.  and 
T.W.,  the  trustees  of  the  will  of  the  said  E.  F. 

(4)  £60  cash  in  the  hands  of  the  said  E.  S.  and  T.  W.,, 
arisen  from  dividends  on  the  said  Consols. 

The  said  A.  B.  is  also  entitled,  under  the  said  will,  in  remainder 
•expectant  on  the  death  of  N.  F.,  the  widow  of  the  said  E.  F.,  to 
«,  life  interest  in  £7,000  Consols,  also  standing  in  the  names  of 
the  said  E.  S.  and  T.  W.,  the  trustees  thereof. 

Save  and  except  the  particulars  hereinbefore  stated,  the  said 
A.  B.  has,  to  the  best  of  my  knowledge,  information,  and  belief, 
no  fortune  of  any  kind  whatsoever. 

4.  Show  what  relations  the  infant  has  {i) ;  as  thus:  The  only 
-relations  of  the  said  A.  B.  now  living  are: — (1)  This  deponent, 

where  practicable,  and  strong  evidence  produced  to  show  the  grounds  for  de- 
priving him  (or  her)  of  the  children's  guardianship.     As  to  interference  with 
.the  common  law  rights  of  a  father,  see  Simpson,  129 — 151. 
(,g)  See  O.  LV.  25;  and  notes  (_m)  and  (r),  pp.  700,  702. 
(A)  Strict  evidence  of  the  age  of  the  infant  by  production  of  a  certificate  of 
'birth  or  baptism  is  not  as  a  rule  required  on  applications  for  maintenance, 
(■t")  What  "  relations "  are  to  be  included  in  the  statement  is  a  matter  of 

45  (2)  •  ■        ■ 
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his  maternal  uncle;  (2)  S.  H.,  wife  of  T.  H.,  of  (residence  and' 
description),  the  half-sister  of  the  said  A.  B.:  and  (3)  E.  D.  V.,. 
the  half-brother  of  the  said  A.  B.:  who  is  a  captain  in  His 
Majesty's  army  and  is  now  stationed  with  his  regiment  at  Bombay, 
in  the  East  Indies. 

5.  Shou*  that  the  infant  has  no  guardian;  as  thus:  The  said. 
A.  B.  has  no  testamentary  guardian,  nor  has  any  guardian  of  the- 
person  or  estate  of  the  said  A.  B.  been  appointed  by  any  Court 
[or,  if  the  object  is  to  remove  the  present  guardian,  show  how- 
such  guardian  ^as  appointed  and  the  special  grounds  for  the 
application']. 

6.  iSAoMi  where  the  infant  is  now  residing,  and  under  whose 
care;  as  thus:  The  said  A.  B.  was,  at  the  tinje  of  the  death  of 

his  father  CD.,  which  happened  on  the ,  19 — ,  and  is  now 

residing  as  a  scholar  at  Marlborough  College,  Wiltshire. 

[//  the  application  is  also  for  an  alloiMince  for  maintenance,  see- 
Form  1413.] 

7.  {Show  means  of  knowledge.) 

8 .  State  willingness  to  act  as  guardian ;  as  thus :  I  am  willing- 
to  act  as  the  guardian  of  the  person  and  estate  [or  as  may  be']  off 
the  said  A.  B.,  during  his  minority,  in  case  this  honourable  Court 
shall  think  fit  to  appoint  me  to  that  office. 

And  I,  the  said  W.  R.,  for  myself  say,  as  follows: 

9 .  Show  fitness  of  proposed  guardian ;  as  thus :  I  know,  and" 
have  for years  last  past  been  well  acquainted  with,  the  depo- 
nent CD.     The  said  C  D.  is  married,  and  has  three  children; 

namely:   a  son  of  the  age  of  ■  years;   and  two  daughters  Kxt 

the  respective   ages   of  ■  and  — —  years.      The   said   C    D. 

resides  with  his  wife  and  children  at  {State  where).  In  my  judg-- 
ment  and  belief  the  said  C.  D.  is  a  fit  and  proper  person  to  be 
appointed  the  guardian  of  the  person  and  estate  [or  as  may  be]  of 
his  nephew,  the  said  infant  A.  B.,  for  the  following  reasons  {State 
them).  Sworn  {dc. :  see  Form  12). 

discretion  in  each  case.  As  a  general  rule,  it  should  at  least  be  shown  what 
persons  there  are  of  or  within  the  same  degree  of  relationship  as  the  proposed 
guardian.  By  the  Guardianship  of  Infants  Act,  1886,  s.  2,  on  the  death  of 
the  father  of  an  infant  the  mother,  if  surviving,  shall  be  guardian  of  such 
infant  either  alone,  when  no  guardian  has  been  appointed  by  the  father,  or 
jointly  with  any  guardian  so  appointed;  when  no  guardian  has  been  appointed 
by  the  father  the  Ct.  may  appoint  a  guardian  to  act  jointly  with  the  mother. 
By  a.  3  (1)  the  mother  may  by  deed  or  will  appoint  a  person  to  be  guardian 
after  the  death  of  herself  and  the  father.  By  s.  3  (2)  the  mother  may  by  deed 
or  will  provisionally  nominate  some  person  to  act  as  guardian  after  her  death 
jointly  with  the  father.  The  summons  should  be  served  upon  such  relations, 
ualess  their  acquiescence  in  the  appointment  of  the  proposed  guardian  is  other- 
wise proved,  or  service  on  them  is  dispensed  with:  Bloxam,  43;  Dan.  Pr.  980;. 
Seton,  952—955. 


s.  5.] 
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{Short  title  and  r Terence  to  the  record.)  1402. 

I,  the  undersigned  C.  D.,  of  {residence  and  description),  do  Consent  of 
herebj-  testify  my  consent  to  accept  the  office  of  guardian  of  the  f^t^M  *"  *° 
person  and  estate  [or  as  may  fee]  of  the  above-named  infant  A.  B.  [Ban.Pr. 
{or  as  may  fee]  in  case  this  Court  shall  think  fit  to  appoint  me  to  °°" ' 

that  office.     Dated  this  day  of -,  19 .  C.  D. 

Signed  by  the  said  C.  D.,  | 
in  the  presence  of  j  , 

J.  K.,  of  {residence  and  description). 


980.] 


•Short  Title. 


19—. 
In  the  High  Court  of  Justice, 
Chancery  Division. 
Mr.  Justice . 


No. 


1403. 

Statement  of 
particulars  as 
to  infants  (?). 


Names  of  Infants  with 
•dates  of  birtl). 


Helations  both  Paternal 
and  Maternal,  Degrees 
of  relationship,  and 
position  in  life. 


Present  Guardians, 
whether    testamentary 
or    appointed    by    the 
■Court. 


Names. 


Dates  of  Births. 


With    whom    the    In- 
fants are  resident  and 
what  address. 

Proposed  G-uardians. 

Present  maintenance 
(if  any)  and 

froposed  scheme  of 
maintenance. 

(A)  For  form  of  affidavit  verifying  the  signature,  see  Form  1285,  which  oaJi 
readily  be  adapted.  This  is,  however,  rarely  required.  Where,  as  in  Form  1401, 
the  willingness  to  act  of  the  proposed  guardian  is  shown  by  his  affidavit,  his 
separate  written  consent  to  act  is  not  required. 

(T)  This  form  is  supplied  at  Chambers,  and  the  applicant's  solicitor  should 
ill  it  up  and  lodge  it  in  Chambers  before  return  of  summons. 
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1404. 

Eeoognizanoe 
by  a  guardian 
'  of  the  estate 
and  his 
sureties,  after 
an  order 
appointing 
him  subject 
to  his  giving 
security  [m). 
TDan.  Pr. 
981.] 
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Fortune  of  Infants. 


Short  description  of 
property. 


Value. 


Deductions 
(if  any) 


Net  annual 
value. 


Proceed  as  in  Form  1313,  to  the  first  whereas;  then  recite  the 
order  appointing  ther  guardian,  subject  to  his  giving  security ; 
and  continue  thus : 

And  whereas  the  Judge  hath  approved  of  the  above  bounden 
CD.  and  E.  F.  as  sureties  for  the  said  L.  M.;  and  hath  also» 
approved  of  the  above-written  recognizance,  with  the  under-written 
condition,  as  a  proper  security  to  be  entered  into  by  the  saijd 
L.  M,,  CD.,  and  E.  F.,  pursuant  to  the  said  order,  and  the  B,ule& 
of  the  Stipreme  Court  in  that  behaH;  and  in  testimony  of  such 
approbation  one  of  the  Masters  of  the  said  Judge  hatlj  signed  an 
allowance  in  the  margin  hereof: 

Now  the  condition  of  the  above-written  recognizance  is  such,  that 
if  the  said  L.  M.  do  and  shall  duly  account  for  all  and  every  theh 
sunt  and  sums  of  money  or  other  property  which  he  shall  receive 
or  shall  become  or  be  held  liable  to  pay  or  account  for  as  such 
guardian  as  aforesaid,  at  such  periods  and  in  such  manner  as  the 
said  Judge  shall  appoint,  and  do  and  shall  pay  or  deliver  the  same 
as  the  said  Court  or  Judge  hath  directed,  or  shall  hereafter  direct: 
then  the  above  recognizance. shall  be  void  and  of  none  effect:  other- 
wise the  same  is  to  be  and  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  (i&c.:  see  Form  1313). 


1405. 

The  like 
recognizance, 
after  approval 
of  the  guard- 
ian, but  before 
an  order 


Proceed  as  in  Form  1313,  to  the  first  whereas:    and  continue 


Whereas  an  lapplication  was  lately  made  to  the  High  Court  of 
Justice  by  a  summons  taken  out  at  the  ChaJmbers  of  Mr.  Justice 

(m)  For  form  of  memorandum  of  approval,  see  Form  1313,  margin.  Security- 
is  not  ordinarily  required,  if  the  estate  consists  of  realty  or  leaseholds,  and  the 
whole  of  the  rents  are  allowed  for  maintenance:  Dan.  Pr.  982.  The  prac- 
tice of  accepting  an  undertaking  in  lieu  of  a  recognizance  or  bond  where  the- 
security  to  be  given  does  not  exceed  i6500,  as  is  done  with  regard  to  receivers, 
and  auctioneers,  is  now  applied  to  guardians  of  infants.  As  to  this  practice, 
see  Form  1743. 
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,  on  behalf  of  A.  B.,  an  infant,  by  the  above  bounden  L.  M.  JPPo?''ti°g 

1  •  .    n  .       ■,  ,    .      .     ,  him  18  made.  . 

as  his  next  friend,  and  intituled      In  the  matter  of  A.  B.,  an  [Dan.  Pr. 

infant  "  lor  as  may  be],  that  the  said  L.  M.,  or  some  other  proper  ^*^-' 
person,  might  be  appointed  the  guardian  of  the  estate  of  the  said 
infant  during  his  minority,  or  until  further  order  [or  as  may  be]. 

And  whereas  the  Judge,  upon  the  hearing  of  the  said  applica- 
tion, has  approved  of  the  said  L.  M.  as  a  proper  person  to  be 
appointed  such  guardian,  subject  to  his  first  giving  security;  and 
has  also  approved  of  the  above  bounden  C.  D.  and  E.  F. 
(Continue  as  in  Form  1404,  to  the  end;  omitting  the  words  "  the 
said  order  and"). 


1406. 

(See  Form  1743,  which  can  readily  be  adapted.)  S'ueu^of"^ 

recognizance. 
[Dan.  Pr. 
981.] 

1407. 

(The  same  as  Form   1314  :    substituting  the  words  "  for  all  Affidavit  of 
moneys  or  other  property  which  he  shall  receive  or  shall  become  as  to  their  ' 
or  be  held  liable  to  pay  or  account  for  as  guardian  of  the  said)  ^^vency. 
infant  A.  B.  [or  as  may  be,  according  to  the  condition  of  the  re-  981.] 
cognizance]  for  the  words :  "  for  the  deposits  to  be  received  by 
him  on  the  sale  in  this  action  [or,,  matter]  ") . 


1408. 

(These  forms  can  be  readily  adapted  froni  the  like  forms  in  use  4*^°°""'  ?* 

.      .»  r  •  J-  7  •  7  T-i  iw/i^     iw/^K  ^  the  guardian 

m  the  case  of  a  receiver:  for  which  see  iorms  1764,  1765.)  of  an  estate, 

and  affidavit 
verifying 
8ame(«).      « 

[Dan.  Pr. 

981.] 

1409. 
Proceed  as  in  Form  1391  or  1392  or  1393  to  proper  peison;  and  Summousfor 
add :  maj'  be  appointed  the  guardian  of  the  said  infant,  for  the  ment^?  a"  ' 
purpose  of  (State  what;  as  thus:  presenting  the  Eev.  E.  F.,  of  guardi^ifor 
(residence).  Clerk  in  Holy  Orders,  to  the  Lord  Bishop  of  London,  purpose(o). 
for  institution  to  the  rectory  and  parish  church  of  A.,  now  vacant  £?g*°'  ^J^',  ,  -, 
by  the  death  of  the  Rev.  G.  H.:  of  the  advowson  whereof  the 
said  infant  is  patron  or  proprietor) . 


(«)  The  accounts  of  guardians  are  to  be  passed  and  verified  in  the  same 
manner  as  receivers'  accounts:  0.  L.  24. 

(o)  For  forms  of  (orders  for  appointment  of  special  guardians,  see  Seton,  948, 
949,  Nos.  6,  7,  8. 
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1410. 

•Sammons  for 
leave  to  take 
infant  out 
of  the  juris- 
diction [p). 
[Dan.  Pr. 
983.] 


Formal  parts :  see  Form  39. 
on  the  part  of  the  infant  plaintiff  [or  as  may  he],  that  the  said 
infant  may  be  at  liberty  to  accompany  J.  E,.  P.  {guardian),  on 
an  intended  visit  to  the  L.  C.  R.,  in  the  K.  of  S.:  on  the  under- 
taking of  the  said  J.  R.  P.  that  the  said'  infant  shall  return; 
within  the  jurisdiction  of  this  Court  within  (two  months)  from 
this  time;  or  immediately,  if  so  ordered  by  this  Court. 


1411. 

Undertaking 
to  bring  in- 
fantl)ack(j). 
[Dan.  Pr. 

983.] 


(Short  title  and  reference  to  the  record.) 

I,  A.  B.,  the  guardian  of  the  person  of  the  infant  C.  D.,  do 
hereby  undertake  that  the  said  infant  shall  return  within  the 

jurisdiction  of  this  Court  within months  from  this  time;  or 

immediately,  if  so  ordered  by  this  Court,  or  any  Judge  thereof. 

Dated  this day  of ,  19 — . 

A.  B. 


1412. 

Summons  for 
an  allowance 


(2.  3.)  Maintenance  and  Adoancement .-^Management  of 
Property  (r) . 

[Dan.  -P»-.,  pp.  983— 991. J 

{Title:  see  Form  1393  and  note  {n),  p.  700  (s). 
Formal  parts :  see  Form  39  or  1075  or  1077. 
on  the  part  of  the  infant  plaintiff  [or  as  may  he  :  see  Form  1391]: 


(?>)  For  forms  of  orders,  see  Seton,  994,  995,  Nos.  16,  18;  and  see,  as  to 
residence  abroad.  Ibid.,  1001,  1002;   Simpson,  139—141,  265. 

(?)  The  undertaking  is  usually  contained  in  a  separate  document,  and  kept 
with  the  file  of  proceedings  in  Chambers. 

(r)  As  to  maintenance  of  infants,  see  11  Geo.  IV.  &  1  WUl.  IV.  u.  65, 
a.  32;  Conveyancing  Act,  1881  (44  &  45  Vic.  c.  41),  ss.  42,  43;  Lewin,  717, 
724  et  seq.;  Seton,  947—972;  Simpson,  222—265.  As  to  advancement,  see 
Seton,  1669—1671;  Simpson,  266—272.  As  to  the  management  of  an  infant's 
property  by  the  Ct.,  see  Simpson,  289—341;  Seton,  972—985;  and  see  Con- 
veyancing Act,  1881  (44  &  45  Vic.  c.  41),  ss.  41,  42.  As  to  granting  leases  on 
behalf  of  infants,  see  Simpson,  300—305;  and  see  applications  under  the 
Infants'  Property  Act,  1830,  p.  1162,  post;  and  as  to  the  conversion  of  an 
infant's  property,  see  Simpson,  289—291;  Seton,  979—981.  Since  the  Married 
Women's  Property  Act,  1882  (45  &  46  Vic.  c.  75),  it  seems  that  upon  an 
application  for  maintenance  by  the  mother  of  an  infant,  her  abiUty  to  maintain 
must  be  taken  into  consideration:  see  s.  21. 

(s)  The  trustees  or  other  persons  in  whom  the  funds,  oat  of  which  it  is 
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That  the  sum  of  £ per  annum  (free  of  income-tax  (m)  )  maj  ^°^  main- 
be  allowed  for  the  maintenance  and  education  of  the  said  infant,  [Dah.  Pr. " 

as  from  the day  of  ,  19—,  and  for  the  time  to  cdme,;  ^^^"^ 

during  his  minority,  or  until  further  order. 

If  guardian  of  the  person  be  also  guardian  of  the  estate,  add : 
And  that  such  allowance  may  be  retained  and  applied  by 
W.  F.,  the  guardian  of  the  person  and  estate  of  the  said' 

infant,  by  equal  half-yearly  payments,  on  the  day  of 

,  and day  of ,  out  of  the  income  of  the  said  in- 
fant's estate:  the  first  ,of  such  payments  to  be  retained  on 
the day  of ,  19 — . 

Or  if  another  person  is  guardian  of  the  estate,  or  if  a  receiver 
has  been  appointed,  add  :  And  that  such  allowance  may 
be  paid  by  W.  F.,  the  guardian  of  the  estate  of  the  said 
infant  [or,  the  receiver  appointed  in  this  action  [or,  matter]  ], 
by  equal  half-yearly  payments  (as  above) ;  and  that  he  may 
be  allowed  the  same  on  passing  his  accounts. 

Or  if  to  be  paid  out  of  a  fund  in  Court,  add :  And  that  such 
allowance  may  be  paid  to  W.  F.,  the  guardian  of  the  said 
infant,  as  directed  in  the  schedule  hereto. 

(Add,^  if  desired,  a  direction  as  to  the  taxation  and  payment 
of  the  costs  of  the  application:  see  Form  1394.) 


Payment  Schedule. 

19- 
In  the  High  Court  of  Justice, 
Chancery  Division. 

Ben.    H.  1,'.  H.,  (1899)  H.  148. 


sought  to  obtain  maintenance,  are  vested,  ought  to  be  served  with  the  summonB. 
In  such  case  it  may  be  found  necessary  to  entitle  the  summons  in  the  matter 
oi  the  trusts  of  the  will  or  other  instrument  under  which  the  infant  derives 
title,  as  well  as  in  the  matter  of  the  infant.  In  that  case  the  summons  would 
become  inter  partes,  see  Form  1074.  On  an  application  entitled  only  in  the 
matter  of  the  infant,  an  order  cannot  be  made  compelling  trustees  to  make 
payments  for  maintenance:  Ee  Lofthouse,  29  O.  D.  921;  and  see  note  («), 
p.  704.  For  a  form  of  summons  for  appointment  of  guardian  and  allowance 
for  maintenance  out  of  corpus,  see  Maroy's  Forms,  2nd  ed.,  No.  24. 

(t)  For  forms  of  order  for  maintenance,  see  Seton,  956 — 961.  For  form  of 
order  for  advance  for  maintenance  out  of  income  of  contingent  share,  secured 
by  a  policy,  see  Ee  ArbucMe,  14  W.  E.  535;  Seton,  959,  No.  9.  For  form  of 
order  charging  maintenance  on  real  estate,  see  Seton,  961,  No.  10. 

(u)  See  Dan.  Pr.  988;  S.  C.  Funds  Rules,  1905,  r.  68. 
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Ledger  credit,  as  above.     "  The  account  of  A.  G.  H.,  an 

infant  born -,  19-;— ■    Duty  paid." 

Funds  in  Court,  £ Consols. 

£ Cash. 


Particulars  o£  payments,  trans- 
fers, or  other  operations  to  be 
carried  out  by  the  Paymaster. 


Out  of  cash  pay  costs  to  be 
taxed  under  this  order. 

Out  of  residue  of  cash  and  in- 
terest, as  it  accrues  during 
minority  of  above  infant,  bom 
the        of  ,  19      ,  pay 

£ [free  of  income  tax]  (x), 

on  or  after  the      of  and 

the        of  in  every  year, 

beginning  on  or  after  the 
of  ,  for  his  main- 

tenance and  education. 

Accumulate  residue  of  interest 
in  Consols. 


Payees  and  transferees 

or  titles  of  separate 

accounts. 


Amounts. 


W F ,  of 

the    guardian    of    tiie 
said  infant. 


1413. 

Affidavit  in 
support  of 
summons  for 
allowance  for 
maintenance. 
[Dan.  Pr. 
.987.] 


Formal  parts :  see  Form  1401 . 

1.  (Show  the  age  of  the  infant,  the  nature  and  amount  of  his 
fortune^  what  relations  he  has,  where  he  is  residing,  and  under 
whose  care :  see  Form  1401.) 

2.  (Show  that  the  fund  proposed  to  be  operated  upon  for  main- 
tenance is  available  for  that  purpose.) 

3 .  (Show  that  the  sum  sought  to  be  allowed  for  maintenance  is- 
a  proper  amount ;  and  set  forth,  in  a  schedule,  a  scheme  for  the 
application  thereof,  under  the  follomng  or  similar  heads ;) 

School  .bills 

Clothing 

Pocket  money  

Medical  attendance  

Maintenance,  travelling,  and  incidental 
expenses  in  vacations 

Total  £ 


(a>)  Less  tax  or  free  of  income  tax:  see  Dan.  Pr.  988;  S.  0.  Funds  Rules,. 
1905,  r.   68. 
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[Dan.  Pr. 

ass.] 


1414. 

Formal  parts:  see  Form  39.  Summons  for 

on  the  part  of  the  infant  plaintiff  A.  B.  [ovrus  may  be],  that  the  ^JXance* 

sum  of  £ per  annum  may  be  allowed,  in  addition  to  the  sum 

of  £ per  annum,  allowed  by  the  order  dated  the day  of 

,  19 — ,  making  together  £ per  annum,  for  the  mainten- 
ance and  education  of  the  said  infant  A.  B.,  such  increased  allow- 
ance to  commence  as  from  the day  of ,  19 — ,  and  to  con- 
tinue for  the  time  to  come  during  his  minority;  and  that  auch  in- 
creased allowance  of  £ a  year  may  be  raised  and  paid  in  the 

same  manner  as  the  said  allowance  of  £ is  directed  to  be  raised 

and  paid  by  the  said  order  of  the day  of ,  19 —  [or  as  may 

be] — Add,  if  desired,  a  direction  for  payment  of  the  costs:  see 
Form  1394. 


1415. 
Form/il  parts :  see  Form  39.  Summons  for 

on  the  part  of  the  infant  plaintiff  [pr  as  may  be :  see  Form  1391]:  orTpprentio^^ 

1.  That  the  said  infant  may  be  placed  out  as  an  articled  clerk  an  infant  («). 
[or,  apprentice]  with  A.  B.,  of  (residence  and  description),  for  the  gss^'g'se/l 
purpose  of  being  instructed  in  the  profession  [or,  trade]  of  a  • . 

2.  That  £ may  be  allowed  as  a  proper  premium  to  bepaid 

to  the  said  A.  B.,  and  the  further  sum  of  £ for  the  outfit  of 

the  said  infant. 

3.  That  proper  articles  of  clerkship  [or,  a  proper  indenture  of 
apprenticeship]  may  be  approved  by  the  Judge. 

4.  That  upon  the  execution  of  such  articles  [or,  indenture]  by 
the  parties  thereto  (State  how  the  premium^  and  outfit,  are  to  be 
raised :  as  thus : 

E.  F.,  the  guardian  of  the  said  infant,  may,  out  of  the  rents 
and  profits  of  his  estate,  pay  to  the  said  A.  B.  the  said 

premium  of  £ ;  and  apply  the  said  £ for  such  outfit. 

Or,  C.  D.,  the  trustee  of  the  will  of  E.  W.,  deceased  [or, 
B.  C,  the  receiver  appointed  in  this  action],  may,  out  of  the 
rents  and  profits  of  the  said  infant's  estate,  pay  the  said  pre- 
mium of  £ to  the  said  A.  B.,  and  pay  the  said  outfit  of 

£ to  the  said  E.  F.:   on  the  undertaking  of  the  said 

E.  F.  to  apply  the  same  for  that  purpose. 

Or,  the  funds  in  Court  may  be  dealt  with  as  directed  in  the 

schedule  hereto. 

(y)  For  form  of  order,  see  Seton,  958,  No.  7.  If  the  allowance  is  to  be 
paid  out  of  a  fund  in  Ct.,  add  a  payment  schedule  as  in  Form  1412. 

(z)  For  form  of  order,  see  Seton,  962,  No.  16.  A  payment  schedule  should 
be  added  to  the  summons  if  the  payment  is  to  be  made  ♦out  of  a  fund  in  Ct. 
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1416. 

Affidavit  in 
support. 
[Dan.  Pr. 
;  989.] 


5.  Add,  if  desired,  a  direction  as  to  the  costs:  see  Form  1394. 
If  fund  in  Court  insert  following  in  Payment  Schedule. 


Upon  the  execution  of  the  arti- 
cles or  indenture  in  the  order 
mentioned  by  such  parties 
thereto  as  the  Judge  shall 
direct  beinpr  certified  [or,  by 
X.,  T.  and  Z.  (naming  them), 
being  verified  by  affidavit  (a)] . 

Sell  sufficient  Consols  to  raise 
£ 

Out  of  proceeds — 

Pay  premium 


Pay  for  outfit  , 


d. 


A B ,  of,  ^c. 

{the  perion  to  whom 
infant  is  to  be  arti- 
ckd  or  apprenticed) 

E F ,oi,^c.   ... 


£   «.  .d. 


Formal  parts :  see  Form  8 . 

1.  The  (above-named)  infant  G.  H.  is  now  of  the  age  of  — ■ — ■ 
years.    He  has,  of  his  own  free  will,  chosen  to  be  brought  up  to 

the  profession  [or,  trade]  of  a  ;   and  wishes  to  be  articled 

\or,  apprenticed]  to  learn  such  profession  [or,  trade].  In  my 
opinion  he  is  physicall;^  adapted  for  such  profession  [or,  trade]. 

2.  I   have   for  years   last   past    known   and    been   well 

acquainted  with  A.  B.,  of  {residence  and  description  of  master); 
and  during years  last  past  he  has  been  continuously  and  ex- 
tensively engaged  in  his  profession  [or,  trade]  of  a . 

3.  The  said  A.  B.  resides  with  his  wife  and  family;  and  from 
my  knowledge  of  him,  and  from  inquiries  I  have  made  of  various 
persons  also  acquainted  with  him,  I  believe  the  said  A.  B.  to  be  a 
person  of  good  moral  character,  of  respectability  and  integrity, 

and  well  versed  in  the  said  profession  [or,  trade]  of  a  In 

my  judgment  and  opinion  the  said  A.  B.  is  a  fit  and  proper  person 
to  have,  and  fully  competent  to  instruct,  an  articled  pupil  [or^ 
apprentice]  in  the  said  profession  [or,  trade]. 

4.  The  said  A.  B.  is  willing  to  take  the  said  infant  as  an  articled 
clerk  [or,  apprentice]  in  his  said  profession  [or,  trade]  for  a  term; 
of years,  on  being  paid  a  premium  of  £ . 

5.  I  have  made  inquiries  of  various  persons  engaged  in  the 

said  profession  [or,  trade]  of  a ;  and  am  informed  by  theim, 

and  believe,  that  the  said  premium  of  £ is  a  reasonable  and 

proper  sum  to  be  paid  to  a  person  in  the  position  of  the  said  A.  B., 
for  the  purpose  aforesaid. 

(a)  Master's  certificate  of  execution  of  deed:  Form  1226.  Affidavit  of  execu- 
tion of  deed:  Form  1223. 
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6.  The  said  infant  will  require  an  outfit  on  his  being  articled 
[ory  apprenticed];  and,  from  inquiries  I  have  made  on  the  subject, 

I  believe  the  sum  of  £ will  be  a  necessary  and  proper  sum  to 

be  expended  for  such  outfit . 


1417. 

This  indenture,  made  the  day  of  ,   19—,  between  Articles  of 

A.B.,  of  {place  of  business  misdescription  of  the  master),  of  the  X^ofln' 
one  part,  and  E.  H.,  of  (residence  and  description),  the  father  of  infant. 

p     TT  f         /'  [Dan.  Pr. 

""■  "■■>  989.] 

Or,  the  guardian  of  G.  H.,  appointed  by  an  order,  dated  the 

day  of ,19—,  of  the  High  Court  of  Justice,  in  an 

action  wherein  the  said  G.  H.  is  plaintiff,  and  X.  Y.,  and 
others,  are  defendants. 

Or,  in  a  matter  intituled,  in  the  matter  of  [or  as  may 

he], 

and  the  said  G.  H.,  an  infant  of  the  age  of  years,  of  the 

other  part: 

Whereas  by  an  order  of  the  High  Court  of  Justice,  made  in  the 

said  action  [or,  matter],  and  dated  the day  of ,  19 — ,  it 

was  ordered  that  (Recite  the  order  approving,  the  apprenticeship  ; 
as  thus':  the  said  infant  should  be  placed  out  as  an  apprentice 

with  the  said  A.  B.,  for  the  term  of years,  for  the  purpose  of 

being  instructed  in  the  trade  of  a ;  and  that  £ should  be 

allowed  as  a  premium  to  be  paid  to  the  said  A.   B.  on  that 
occasion) : 

And  whereas  this  indenture  has   been  settled  and  approved 

by    Mr.    Justice  — — ,   the    Judge    to    whom    the   said   action 

[or,  matter]  is  assigned,  as  an  indenture  proper  to  be  executed 

by  the  several  parties  thereto  for  the  purpose  aforesaid:  as  appears. 

by  the  memorandum  in  the  margin  hereof,  signed  by  the  Master. 

If  the  execution  of  the  indenture  is  to  precede  the  drawing  up 

of  the  order  (b),  substitute  the  follovnng  for  the  last  recital  : 

And  the  Judge  being  of  opinion  that  the  indenture  in  the  said 

order  mentioned,  and  intended  to  be.  made  between  the  parties 

therein  named,  and  identified  by  the  signature  of  the  Master 

in  the. margin  of  the  engrossment  thereof  (meaning  thereby 

these  presents,  and  the  memorandum  in  the  margin  hereof), 

was  an  indenture  proper  to  be  executed  by  the  parties  thereto- 

for  the  purpose  aforesaid,  it  was  ordered  that  the  said  A.  B., 

E,  H.,  and  G.  H.,  should  execute  the  same  accordingly: 

(4)  See  Dan.  Pr.  989. 
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Now  this  indenture  witnesseth,  that  the  said  G.  H.  pursuant 
to  the  said  order,  and  of  his  own  free  will,  doth  hereby  place  and 
bind  himself  as  an  apprentice  to  the  said  A.  B.  in  the  said  trade  or 

business  of  a :  to  well  and  faithfully  serve  him  from  the  date 

hereof,  for  the  full  term  of years,  thence  ensuing.    And  the 

said  A.  B.,  in  consideration  of  the  sum  of  £ ,  to  be  paid  to  him 

in  the  manner  in  the  said  order  mentioned  [or  as  may  be],  and  of 
the  covenants  and  agreements  herein  contained  on  the  part  of  the 
said  E.  H.,  doth  hereby  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  with  the  said  E.  H.,  his  executors  and 
administrators,  that  he  the  said  A.  B.  will  accept  and  take  the 
said  Gr.  H.  as  his  apprentice  for  the  term  aforesaid;  and  will,  to 
the  best  and  utmost  of  his  skill  and  knowledge,  teach  and  instruct, 
or  cause  to  be  taught  and  instructed,  the  said  G.  H.  in  his  said 

trade  or  business  of  a ;  and  will,  at  the  expiration  of  the  said 

term,  in  case  the  covenants  and  agreements  on  the  part  of  the 
said  E.  H.  shall  have  been  duly  performed,  deliver  up  to  the  said 
G.  H.  this  indenture,  together  with  a  certificate  of  the  due  and 
faithful  service  of  the  said  G.  H,  thereunder;  and  that  in  case 
either  of  them  the  said  A.  B.  and  G.  H.  shall  die  during  the  first 
three  years  of  the  said  term,  he  the  said  A.  B.,  or  his  executors  or 
administrators,  will  repay  and  return,  to  such  person,  or  in  such 
manner,  as  the  said  Court,  or  any  Judge  thereof,  shall  direct,  the 

proportionate  part  following   of   the   said   premium   of   £ ; 

namely:  if  such  death  shall  happen  during  the  first  year  of  the 

said  term,  the  sum  of  £ ;    and  if  during  the  second  year 

thereof,  the  sum  of  £ ;  and  if  during  the  third  year  thereof, 

the  sum  of  £ . 

//  the  master  is  to  mdlie  a  periodical  allowance  to  the  appren- 
tice, or  to  maintain  or  clothe  him,  dc,  add  a  covenant  by 
him  to  that  effect. 

And  the  said  E.  H.  [7/  so:  as  such  guardian  as  aforesaid],  doth 
hereby  for  himself,  his  heirs,  executors,  and  administrators, 
■covenant  with  the  said  A.  B.,  his  executors,  administrators,  and 
assigns,  that  the  said  G.  H.  will  well  and  faithfully  serve  the  said 
A.  B.,  as  his  apprentice  in  his  said  trade  or  business,  from  the 

date  hereof,  for  the  full  term  of years,  thence  ensuing;  and 

will  not  at  any  time  during  the  continuance  of  the  said  term, 
destroy,  embezzle,  spend,  or  make  away  with  any  of  the"  books, 
accounts,  papers,  moneys,  or  other  property  of  the  said  A.  B. 
And  will,  from  time  to  time,  and  at  all  times  during  the  continu- 
ance of  the  said  term,  keep  the  secrets  of  the  said  A.  B.,  and 
readily  and  cheerfully  obey  and  execute  his  lawful  and  reason- 
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able  commands;  and  will  not,  at  any  time  during  the  continuance 
of  the  said  term,  absent  himself  froni  the  service  of  the  said  A.  B. 
without  first  obtaining  his  consent  thereto;  but  will,  during  the 
■said  term,  demean  himself  in  all  things  towards  the  said  A.  B. 
■and  his  family  as  a  good  and  faithful  apprentice. 

7/  the  father  or  guardian  is  to  maintain,  and  clothe,  dc, 
the  infant  during  the  term,  add  a  covenant  on  his  part  to 
that  effect. 
In  witness,  dtc. 


(4.)  Marriage  and  Marriage  Settlements  (c). 

[San.  Pr.,  pp.  992—998.] 

{Title  and  reference  to  the  record.) 


1418. 


Formal  parts :  see  Form  36 .  "        Petition  to 

The  petition   of  A.    B.,   of    (residence   and  descrip-  marriage  of 


tion),  the  guardian  of  the  above-named  plaintiff  CD. 


ward  of  Court 


an  infant  [or  as  may  6e].  [Dan.  Pr. 

Showeth  as  follows: 

1.  Show  how  infant  has  become  a  ward  of  Court;  as  thus: 
This  action  has  been  instituted  by  the  said  plaintiff  C.  D.,  by 
E.  F.,  her  next  friend,  for  the  purpose  of  having  the  estate  of 
O.  D.,  deceased,  the  father  of  the  said  CD.,  administered  under 
the  direction  of  this  honourable  Court.  The  said  C  D.  is,  under 
the  will  of  the  said  G.  D.,  entitled  to  one-fourth  of  the  clear 
residue  of  his  personal  estate:  which  is  of  considerable  value. 

2.  Show  present  age  of  infant;  as  thus:  The  said  C  D.  is 

now  of  the  age  of years:  having  been  born  on  the day 

of .  19—. 

3.  Show  appointment  of  guardian,  if  any;  as  thus:  By  an 

order  made  in  this  action,  dated  the day  of ,  19 — ,  your 

petitioner  was  appointed  the  guardian  of  the  said  C.  D.  during 
her  minority,  or  until  further  order. 

4.  Show  the  grounds  for  the  belief  that  a  clandestine  marriage 
is  in  contemplation ;  and  with  whorrii;  and,  if  so,  that  the  intended 
wife  (or  husband)  is  not  a  fit  person. 

Your  petitioner  therefore  humbly  prays,  that  the 
said  X.  Y.  and  CD.  (intended  husband  and  wife) 

(c)  Ab  to  marriage  of  wards  of  Ct.,  and  settlements  thereon,  see  Simpson, 
373—286;   Seton,  1004^1016. 

(d)  For  forms  of  orders,  see  Seton,  1006 — 1009.  The  application  may  also 
be  njade  by  motion. 
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may  be  restrained  from  intermarrying;    and  from 
having  any  interview,  intercourse,  or  communica- 
tion with  each  other,  in  any  manner  whatsoever. 
Or  that  [Conclude  as  in  Form  36,  and  add  foot- 
note, Form  37) . 


Formal  parts:  see  Form  32. 
on  the  part  of  the  plaintiff  [or  as  may  6e],  that  A.  B.,  of  {resi- 


1419. 

Notice  of 
motion  to    , 
commit 

marrying         dence  and  description),  may  be  committed  to  prison  for  a  contempt 

ward  without    of  this  honourable  Court  in  having  married  the  infant  defendant 

consent  (e) .         y-.  i 

[Dan.  Pr.        E.  F.  \_or  as  may  be]  without  the  leave  of  this  Court. 

992.] 


1420. 

Notice  of 
motion  for 
inquiry  as  to 
validity  of 
marriage  of 
ward  (/). 
[Dan.  Pr. 
992.] 


1421. 

Petition  for 
the  like. 
[Dan.  Pr. 
992.] 


Formal  parts:  see  Form  32. 
on  the  part  of  A.  B.,  the  guardian  of  the  above-named  infant- 
C.  D.  [or  as  may  &e],  that  an  inquiry  may  be  made  whether  the 
said  infant  CD.  has  contracted  a  valid  marriage  with  F .  G . ,  of 
{residence  and  description),  and  under  what  circumstances;  and  in 
case  a  valid  marriage  has  been  contracted,  that  a  proper  settle- 
ment of  the  fortune  of  the  said  infant  may  be  approved  by  the- 
Judge. 


Proceed  as  in  Form  1418,-  to  the  end  of  paragraph  3 . 

4.  {Show  grounds  for  the  belief  that  a  marriage  has  taken, 
place;  unth  whom,  when,  and  where:  and  by  whose  connivance.) 
Your  petitioner  therefore  humbly  prays,  that  an 
inquiry  may  be  made  whether  the  said  infant 
CD.  has  contracted  a  valid  marriage  with  the  said 
F.  G.,  and  under  {Continue  as  in  Form  1420,  to 
the  end). 

Or  that  {Conclude  as  in  Form  36,  and  add  foot- 
note, Form  37) . 


(e)  For  form  of  order,  see  Seton,  1009,  No.  13.  As  to  committal  of  infant 
ward  for  marrying  without  leave,  see  He  H.'s  Settlement,  (1909)  2  Ch.  260. 
For  form  of  order,  Ibid.  1008,  No.  9.  For  form  of  order  for  discharge,  Ibid. 
1011,  No.  15. 

(/)  See  Seton,  1010—1012. 
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In  the  High  Court  of  Justice,  Petition tmder . 

Chancery  Division.  the  Marriage 

{JS'ame  of  Judge.)  judicial 

In  the  matter  of  A.  B.,  spinster,  an  infant,  and  m^ilge"^)? 
of  the  Marriage  Act,  1823.  [Dan.  Pr. 

To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  the  above-named  infant  A.  B.,  by  0.  D., 
of  (residence  and  description),  her  next  friend. 
Showeth  as  follows: 

1.  Your  petitioner  is  of  the  age  of  years:  having  been 

born  on  the day  of ,  1 — . 

2.  Your  petitioner  is  desirous  to  marry  E.  F.,  of  (residende 
and  description):  who  is  of  the  age  of years. 

3.  Show  the  special  grounds  for  the  application ;  as  thus ;  C.  B ., 
the  father  of  your  petitioner,  is  non  compos  mentis.  He  has  been 
found  of  unsound  mind  by  proceedings  in  lunacy;  and  is  at 
present  an  inmate  in  the  asylum  kept  by  L.  M.  for  insane  .per- 
sons, at . 

4.  The  fortune  of  your  petitioner  consists  of  the  following  par- 
ticulars {State  them).  It  is  intended  that  the  fortune  of  your 
petitioner  shall,  on  the  said  marriage,  be  vested  in  trustees  on  the 
usual  trusts  for  your  petitioner  and  the  said  B.  F.  successively  for 
life;  with  remainder  to  the  children  or  remoter  issue  of  their 
marriage;  with  remainder  to  your  petitioner  if  she  survives  the 
said  E.  F.,  and,  if  not,  then,  on  his  death,  to  her  testa'm'entary. 
appointees,  or  statutory  next  of  kin  [^or  as  may  6e]. 

5.  The  said  proposed  marriage  is  a  fit  and  proper  marriage  for 
youi"  petitioner;  but  by  reason  of  the  mental  incapacity  of  your 
petitioner's  father  [pr  as  may  6e],  the  consent  of  this  honourable 
Court  to  the  said  marriage  is  necessary  under  the  provisions  of 
the  said  Act. 

Your  ^petitioner  therefore  prays,  that  it  may  be 
declared  that  the  said  intended  marriage  between 
your  petitioner  and  the  said  E.  F.  is  a  fit  and  proper 
marriage  within  the  intent  and  meaning  of  the  said 
Act  of  Parliament;  and  that  your  petitioner  and  the 
«aid  E.  F.  may  be  at  liberty  to  contract  the  same 
accordingly. 

Or  that  {Conclude  as  in  Form  36,  and  add  foot- 

MO^e,,Fortn37). 

(jg)  See  the  Marriage  Act,  .1823  (4  Geo.  IV.  c.  76),  sa.  16,  17;  19  &  20 
Vice.  119,  s.  21;  23  &  24  Vic.  u.  18,  e.  2.  For  forma  of  order,  see  Seton,  1016, 
1017,  Nos.  1,  2;  and  as  to  the  Acts  generally,  Ibid.  1017 — 1019. 

D.— E.  -  46 
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1423. 

Affidavit  in  Formal  'parts :  see  Form  8 . 

support. 

[Dan.  Pr.  1.  (V erifv  the  statements  in  the  petition .) 

2.  (Show  means  of  knowledge.) 


1424. 

Affidavit  of  In  the  High  Court  of  Justice, 
parent  or  oi  ■!->•■• 

guardian  to  Chancery  Division. 

found  action  .-^  .    ^    ,       . 

under  the  {Name  oj  Judge.) 

Marriage  Act  .  i  •      i  i  a     -n 

for  a  forfeit-  In  the  matter  of  the  marriage  solelmmsea  between  A.  Is. 

X.riaL'^''"'^  and  C .  D . ;  and  of  the  Marriage  Act,  1823 . 

impropOTiy  j^  Q  g^  of  (residence  and  description),  make  oath  and  say  as 

follows: — 

1.  Show  that  the  deponent  is  a  parent  or  guardian;  as  thus :  I 
am  the  father  of  the  above-named  A.  B.; 

Or,  I  am  the  testamentary  guardian  of  the  above-named 
A.  B.,  appointed  by  the  wiU  of  her  father  H.  B.,  late  of, 
dc. ;  or  as  may  J}e; 
and  I  am  the  relator  to  the  action  intended  to  be  commenced  by 
His  Majesty's  Attorney  [or,  Solicitor]  General  in  respect  of  the 
above-mentioned  marriage,  under  the  provisions  of  the  above- 
mentioned  Act  of  Parliament. 

2.  Show  marriage  of  parents;  as  thus:  I  [or,  The  said  H.  B., 
deceased]  was  married  to  E.  F.,  spinster,  at  the  parish  church  of 

M.,  in  the  county  of  N.,  on  the day  of ,  19 — .    The  paper 

writing,  now  produced  and  shown  to  me,  and  marked  G.  B.  1  (i), 
is  a  certificate  of  the  said  marria<gte. 

3.  Show  that  the  infant  is  a  child  of  the  marriage,  and  the 
age;  as  thus:  The  said  A.  B.  is  one  of  the  children  of  the  said 

marriage.    The  said  A.  B.  was  born  on  the day  of ,  19 — ", 

and  she  is  the  same  person  as  "A.,  daughter  of  H.  and  E.  B.," 
named  in  the  certificate  of  birth  now  produced  and  shown  to  me, 
and  marked  G.  B.  2  (i).  . 

(A)  See  the  Marriage  Act,  1823  (4  Geo.  IV.  c.  76),  s.  23;  the  Marriage  Act, 
1836  (6  &  7  Will.  IV.  v.  85),  a.  43 ;  the  Marriage  and  Eegistration  Act,  1836 
(19  &  20  Vio.  0.  119),  s.  19;  Seton,  1018.  Since  the  Married  Women's 
Property  Acts,  it  seldom  happens  that  property  accrues  by  the  marriage  to  the 
ofEending  party.    For  forms  of  order,  see  Seton,  Sth  ed.  905,  906. 

(«■)  Exhibit  same.  For  memorandum  of  exhibit,  see  Form  27;  and  note  (m) 
thereto. 
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4.  Show  marriage  of  infant ;  as  thus :  On  the daj  of 


19 — ,  a  marriage  was  solemnised  at  the  parish  church  of  0.,  in  the 
-county  of  P.,  between  the  above-named  C.  D.,  of  (residence  and 
idescription),  and  the  said  A.  B.     The  said  A.  B.  and  C.  D.  arie 

respectively  the  same  persons  as  "  C.  D.  and  A.  B.,"  respectively 

named  in  the  certificate  of  marriage  marked  G.  B.  3  (;'),  now 

produced  and  shown  to  me. 

5.  Show  that  the  marriage  has  been  solemnised  in  such  manner, 
'Ond  under  such  circumstances,  as  are  sufficient  to  authorise  the 
bringing  of  the  action ;  and  that  such  'marriage  has  been  solemnised 
without  the  consent  of  the  party  or  parties  at  whose  relation  the 
same  is  proposed  to  be  brought,  or  of  any  other  parent  or  guar- 
dian of  the  minor,  io  the  knowledge  or  belief  of  the  deponent; 

Mnd  that  the  deponent  has  not  knoum  or  discovered  that  such 
marriage  has  been  solemnised  m>ore  than  three  months  previous 
io  the  application  to  the  Attorney  or,  Solicitor  General  (fe) . 

6.  Show  means  of  knowledge. 

Sworn  (dc. :  see  Form  11). 


1425. 

Formal  parts :  see  Form  39 ;    adding,    where  applicable,  the  Summons  for 

jollovnng  to  the  title  of  the  summons:  And  in  the  matter  of  the  ^ard  of  Court 

Jnfant  Settlements  Act,  1855.  to  marry  (Q. 

[Dan  Pr 
■on  the  part  of  the  above-named  infant,  E.  F.,  by  G.  H.,  her  ^gj  -j' 

-testamentary  guardian  \or  as  may  6e]: 

1.  That  the  applicant  may  be  at  liberty  to  accept  proposals  of 
miarriage  made  to  her  by  J.  K.,  of  '{residence  and  descriptipn) ■ 

2.  That  a  proper  settlement  prior  to  such  marriage  may  be 
rsettled  and  approved  by  the  Judge. 

3.  That,  upon  the  execution  of  such  settlement  by  all  necessary 
■parties,  the  applicant  and  the  said  J.  K.  may  be  at  liberty  to 
intermarry. 

4.  (Add  clause  as  to  taxation  and  payment  of  costs,  where 
'desired.) 


(/)  Exhibit  same.  For  memorandum  of  exhibit,  see  Form  27;  and  note  («j) 
-thereto. 

(A)  See  the  Marriage  Act,  1823  (4  Geo.  IV.  c.  76),  s.  23. 

(l)  The  application  is  now  made  by  summons,  even  if,  as  is  usual,  resort  is 
.Tiad  to  the  Infant  Settlements  Act,  1855  (18  &  19  Vic.  o.  43) :  see  0.  LV.  2  (10)  ; 
.Seton   1015.    As  to  the  evidence  which  is  required  in  support  of  the  application, 

46  (2)      ^ 
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1426. 

Originating 
summons  for 
like  purpose 


19—.    S.  No.  — . 
In  the  matter  of  L.  S.,  spinster,  an  infant, 

and 
In  the  matter  of  the  Infant  Settlements  Act,  1856, 

and 


Between  G.  C.  E.   . 

and 
L.  M.  and  0.  P. 


1883.    R.  No. 
Plaintiff, 

Defendants. 


Let  J.  K.  (the  intended  husband  (n) ),  of ■,  in  the  count j  of 

,  and  (Give  names  and  addresses  of  any  other  respondents)' 

within  eight  days  (dtc. :  Proceed  as  in  Form  1074,  to  which  is- 
issued)  upon  the  application  of  L.  S.,  an  infant,  by  C.  D.,  of,  dc.,. 
her  next  friend,  That  (Proceed  as  in  Form  1425,  to  the  end).. 

Dated  (dc. :  Conclude  as  in  Form  1074). 


1427. 
Proposals  for 
a  settlement 

(0). 

[Dan.  Pr. 
996.] 


(Short  title  and  reference  to  the  record.) 
The  proposals  of  the  infant  E.  F.,  and  of  J.  K.,  for  a.' 
settlement  to  be  executed  on  their  marriage. 

1.  The  property  of  the  said  E.  F.  consists  of  (State  tvhat;  see" 
pa?-.  3  0/ Form  1401). 

2.  The  property  proposed  to  be  settled  by  the  said  J.  K.  con- 
sists of  (State  what). 

3.  The  trustees  proposed  on  behalf  of  the  said  E.  F.  are, 
A.  B.,  of  (resideitce  and  description),  and  C.  D.,  of,  dc. 


see  Dan,  Pr.  995;  0.  LV.  26;  and  headnote  at  p.  699.  For  forms  of  orders  for 
leave  to  marry  a  ward  of  Ct.,  see  Seton,  1004,  1005,  Nos.  1 — 4.  !For  form  of 
order  approving  marriage,  and  settling  a  fund  without  deed.  Ibid.,  1004, . 
No.  2.  For  form  of  order  approving  settlement  of  fortune  of  an  infant,  not  a . 
ward.  Ibid.,  1006,  No.  5. 

(m)  An  originating  summons  in  the  form  given  in  the  text  is  issued  where 
the  infant  is  not  a  party  to  the  action;  but  where  a  party,  an  ordinary  sum- 
mons is  sufficient;  the  addition  to  the  title  of  the  Infant  Settlements  Act  not. 
rendering  an  originating  summons  necessary. 

(«)  The  intended  husband  must  be  served. 

(o)  For  forms  of  proposals,  see  3  Davidson,  Conv.  905 — 911.     As  to  settle- 
ments of  real  and  personal  estate,  see  45  &  46  Vic.  c.  38;  2  Prideaux,  Conv. 
353 — 638;  3  Davidson,  Conv.  1—703.     For  precedents  of  marriiage  settlements 
in  general,  see  2  Prideaux,  353—638;   3  Davidson,  705—1278;   amd  with  the: 
sanction  of  the  Ct.,  Ibid.,  822—910,  1182-1834. 
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I       4.  The  trustees  proposed  on  behalf  of  the  said  J.  K.  are, 
V  B.  C,  of,  dc,  and  X.  Y.,  of,  dc.  (p). 

5.  It  is  proposed  to  vest  the  whole  of  the  fortune  of  the  said 
E.  F.  in  the  said  four  trustees,  upon  the  following  trusts  {State 

■  the  same  shortly ;  as  thus  : 

Upon  trust  for  the  said  E.  F.  till  the  marriage;  and  after 
the  marriage, 

Upon  trust  to  pay  the  income  to  the  said  E.  F.,  for  her 
separate  use,  but  without  power  of  anticipation,  during  the 
joint  lives  of  the  said  E.  F.  and  J.  K.;  and  after  the 
decease  of  either,  to  pay  the  income  to  the  survivor  for  life. 
After  the  death  of  the  survivor,  the  corpus  to  be  held  in  trust 
for  the  children  or  remoter  issue  of  the  marriage,  as  the  said 
E.  F.  and  J.  K.  shall  jointly  by  deed,  and,  in  default,  as  the 
survivor  shall  by  deed  or  will,  appoint;  and  subject  to  any 
such  appointment,  in  trust  for  the  children  of  the  marriage 
equally:  to  vest  in  sons  at  twenty-one,  and  in  daughters  at 
twenty-one  or  marriage. 

In  default  of  issue,  the  corpus  to  be  held  in  trust  for  the  said 
E.  F.,  if  she  survives  the  said  J.  K. ;  and  if  not,  then  in  trust 
for  her  testamentary  appointees,  or  statutory  next  of  kin,  as 
if  she  had  never  been  married). 

6.  Power  to  be  reserved  to  the  said  E.  F.,  if  she  survives  the 
■said  J.  K.,  to  make  a  settlement,  out  of  her  fortune,  on  a  subse- 
■quent  marriage  (q) ;  to  the  extent  of  one-half,  if  but  one  child  of 
the  present  marriage;  and  of  one-third,  if  two  or  more  such  chil- 
dren. The  settlement  to  contain  an  agreement  to  settle  any  other 
■or  future  property  of  the  said  E.  F.,  amounting,  at  any  one  time, 

at  the  time  of  the  acquisition  thereof  in  possession,  to  £ :  except 

plate,  jewels,  and  similar  articles:  which  excepted  articles  are  to 
be  held  for  her  separate  use. 

7.  Set  out,  in  like  manner,  the  proposed  trusts  of  the  property 
to  be  settled  by  the  husband. 

8 .  The  settlement  also  to  contain  all  such  provisions  as  to  main- 
tenance, advancement,  hotchpot,  investment  and  transposition, 
appointment  of  new  trustees  and  reimbursement,  as  the  Judge 
jnay  approve. 


(p)  Except  in  very  small  oases  there  should,  if  possible,  be  at  least  three 
rtrustees  of  the  settlement. 

(§■)  See  Rudge  v.  WinnM,  11  Beav.  98;  Bathurst  v.  Murray,  8  Ves.  74;  Dan. 
Pr.  993,  note  (o). 
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1438. 

Preparation 
and  comple- 
tion of  the 
►ettlement. 
[Dan.  Pr. 
995.1 


142?. 

Affidavit 
.proving  the 
inairiage. 
[Dan.  Pr. 
996.] 


8ee  the  following  forms:  which  can  be  readily  adapted: 
Direction  to  the  conveyancing  counsel  to  settle. the  draft:: 
Form  1289. 

Certificate  on  copy  draft:  Form  1213. 

Affidavit  of  eligibility  of  the  proposed  trustees:  Form  1282.. 
Their  consent  to  act:  Forms  1283  or  1284. 
Aflidavit  verifying  their  signatures  thereto:  Form  1285 (r).. 
Afiidavit  of  examination  of  engrossment  of  the  settlement:. 
Form  1214. 

Memorandum  of  identity:  Form  1271. 
Afiidavit  of  the  execution  of  the  settlement:  Form  1223. 
Certificate  of  the  settlement  of  deed  and  execution  thereof:; 
Form  1294. 


Formal  parts:  see  Form  8. 

1 .  J .  K .  and  E .  F .  respectively  named  in  the  paper  writing  novr 
produced  and  shown  to  me,  and  marked  A.  B.  1  (s),  and  purport- 
ing to  be  a  certified  copy  of  an  entry  in  the  register  book  of 
marriages  kept  for  the  parish  of  A.,  in  the  county  of  B.,  for  the 
year  19 — ,  of  the  marriage  of  J.  K.  and  E.  F.,  are  respeotiveljr 
the  same  persons  as  J.  K.  and  E.  F.,  in  the  order  made  in  this.. 

action  [or,  matter]  dated  the day  of ,  19 — ,  respectivtelyy 

named:  as  I  know  (State  means  of  knowledge;  as  thus:  from; 
having  been  present  at  the  said  marriage). 


1430. 

Summons  for 
sanction  to  a 
settlement 
under  18  &  19 
Vic.  c.  43, 
■where  the 
infant  is  not 
a  ward  of 
Cotirt(<). 
[Dan.  Pr. 
996,  997.] 


19—     B.  No.  — . 


In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge.) 
In  the  matter  of  A.  B.,  an  infant. 
And  of  the  Infant  Settlements  Act,  1855. 

(r)  Whenever  practicable,  Form  1283  should  be  used,  which  obviates  the. 
necessity  for  an  affidavit. 

(«)  Exhibit  same.  For  form  of  memorandum  of  exhibit,  see  Form  27;  and'. 
see  note  (m)  thereto. 

(*)  The  application  must  now  be  by  summons:  see  0.  LV.  2  (10);  antt 
headnote  at  p.  699;  Seton,  1015.  As  to  settlements  under  the  Act,  see  Jfe 
Sampson  and  Wall,  25  0.  D.  482,  C.  A.;  Re,  Phillips,  34  C.  D.  467;  Seaton 
V.  8.,  13  App.  Cas.  61;  Re  Scott,  (1891)  1  Ch.  298;  Simpson,  278—284.  Th© 
costs  of  a  settlement  of  the  property  of  an  infant  ward  of  Ct.  under  the  Aot 
ai-e  payable  out  of  the  corpus  of  the  settled  property:  Be  Stacpoole  v.  De  S.. 
37  C.  D.  39.  ^    i^     J  ^  V 
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//  there  are  respondents  to  the  application,  say : 
Let,  dc.  (Give  names  and  addresses  of  respondents)  within  eight 
days  (dc. :  as  in  Form  1075  to  which  is  issued)  upon  the  appli- 
cation of 

If  there  are  no  respondents,  say  : 

Let  all  parties  concerned  (dc. :  as  in  Form  1077,  to  at  the  time 
specified  in  the  margin  hereof)  upon  the  hearing  of  an  application 
on  the  part  of 

In  either  case,  proceed  thus  : 
the  above-named  A.  B.,  an  infant,  by  G.  H.,  of  (residence  and 
description),  her  [or,  his]  next  friend  [or,  guardian]: 

That  a  proper  settlement  of  the  property  of  the  applicant  may 
be  sanctioned  by  the  Court;  and  that  the  applicant  may  be  at 
Uberty,  upon  or  in  contemplation  of  her  [or,  his]  marriage  with 
E.  F.,  of  (residence  and  description),  to  execute  such  settlement, 

Dated  (dc. :  Conclude  as  in  Form  1075  or  1077). 


1431. 
Formal  parts :  see  Form  8 .  Affidavit  in 

We,  M.  A.  F.,  of  (residence),  widow,  and  H.  K.,  of  (residence  3mon°(«^ 
and  description),  severally  make  oath  and  say  as  follows: — ■  [Dan.  Pr. 

And  first  I,  the  said  M.  A.  F.,  for  myseK  say,  as  follows:  — 

1 .  Show  the  infant's  age ;  as  thus :  I  am  the  mother  and  sole 
guardian  of  the  above-named  infant  E.  F.:  she  was  born  on  the 
day  of ,  18 —  (x) . 

2.  Show  whether  the  infant  has  any^  parents  or  guardians;  as 
thus:  My  husband  H.  F.,  the  father  of  the  said  E.  F.,  died  on 

the day  of ,  19 — .    The  said  E.  F.  has  no  testamentary 

guardian,  and  no  guardian  appointed  by  this  honourable  Court. 

3 .  Show  vjith  whom,  or  VKnder  whose  care,  the  infant  is  living ; 
and,  if  the  infant  has  no  parents  or  guardians,  lohat  near  rela- 
tions the  infant  has;  as  thus:  Since  the  death  of  my  said  hus- 
band, the  said  E.  F.  has  resided,  and  is  now  residing,  with  me  at 
,  aforesaid. 

4 .  Show  the  rank  and  position  in  life  of  the  infant  and  parents ; 
as  thus:  My  said  late  husband,  H.  F.,  at  the  time  of  his  death,, 
and  for  many  years  prior  thereto,  carried  on  an  extensive  business 
as  a  shipowner  and  general  merchant. 

(««)  See  0.  LV.  26;  and  headnote  at  p.  699. 

(jc)  If  any  other  person  than  the  mother  makes  the  affidavit,  a  certificate  of 
the  birth  or  baptism  should  be  produced,  and  the  infant  identified  therewith  by 
the  affidavit.  The  infant,  if  a  male,  must  have  attained  the  age  of  twenty 
years;  and  if  »  female,  the  age  of  seventeen  years:  Infant  Settlements  Act, 
1855  (18  &  19  Vic.  c.  43),  s.  4. 
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5.  Show  what  the  infant's  property  and  fortune  consist  of;  as 
Under  the  will  of  the  said  H.   F.   the  said   E.   F.  is 

entitled,  contingently  upon  her  attaining  the  age  of  21  years,  or 
marrying  sooner,  to  the  following  properties:   (State  what). 

6.  J.  K.,  of  (residence  and  description),  has  made  proposals  of 
marriage  to  my  said  daughter  E.  F.  Such  marriage  will,  in  my 
judgment  and  belief,  be  a  proper  and  eligible  marriage  for  my 
said  daughter,  and  it  has  received  my  sanction  (y) . 

7.  (Show  means  of  knowledge.) 

And  I,  the  said  H.  K.,  for  myself  say,  as  follows:  — 

8.  Show  the  age,  rank,  and  position  in  life  of  the  person  to 
whom  the  infant  is  about  to  be  married ;  as  thus :  I  ani  the  father 
ot£  J.  K.,  of  (residence  and  description),  the  person  who  has  made 
proposals  of  marriage  to  the  said  E.  F.    The  said  J.  K.  is  of  the 

a'ge  of.- years.    The  saidl  J.  K.  is  a  solicitor  of  the  Supreme 

Court;  and  has  been  in  practice  as  such  for years  last  past. 

His  professional  income  for  the  last years  has  amounted,  as  I 

am  informed  by  him  and  believe,  to  the  sum  of  £ per  annum; 

or  thereabouts. 

9.  Show  what  property ^  fortune,  and  income  such  person  has ; 


My  said  son  is  entitled,  on  the  death  of  the  survivor  of 
me  and  L.  K.,  my  wife,  under  the  trusts  of  the  indenture  of  settle- 
ment made  on  our  marriage,  and  dated  the day  of ,  18 — , 

to  one-third  share  of  and  in  (Set  out  particulars  of  the  trust 
property,  and  of  any  other  property  to  which  the  intended  husVcmd 
may  be  entitled). 

10.  (Show  means  of  Imowledge.) 

Sworn  (dc. :  see  Form  12). 


1432 

Prn>aTatiou 
and  comple- 
tion of  the 
settlement. 
[Dan.  Pr. 
998.] 

1433. 

Recital  in  the 
settlement  of 
the  order 
approving  the 
same  (z) . 
[Dan.  Pr. 
998.] 


(See  the  forms  referred  to  in  Form  1428 ;  which  can  be  readily 
adapted.) 


And  whereas  by  an    order  of  the   High   Court  of  Justice, 
Chancery  Division,  made  in   the  matter  of  E.   F.,  an  infant, 

dc.  (Set  out  the  title  of  the  order),  and  dated  the  day 

of  ,  19 — ,  after  premising  that  the  Judge  was  of  opinion 

that    the    settlement    proposed    to     be    effected    by     the    in- 

(y)  Where  the  infant  is  not  a  ward,  the  Ct.  is  not  bound  to  inquire  into  the 
propriety  of  the  proposed  marriage:  Dan.  Pr.  997. 

(s)  For  this  order,  see  Seton,  1006,  No.  5.  , 
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-denture  thereinafter  mentioned  was  a  proper  settlement  to 
be  made  upon  or  in  contemplation  of  the  intended  marriage  of 
the  infant  E.  F.  with  J.  K.,  in  the  order  named,  of  the  property 

-of  the  said  infant,  comprised  therein;  and  that  the  indenture 
marked  X,  intended  to  be  made  between  (Set  out  the  parties,  as 
in  the  settlement),  and  identified  by  the  signature  of  the  Master 
in  the  margin  of  the  engrossment  thereof  (im'eaning  thereby  these 
presents,  and  the  signature  in  the  margin  hereof),  was  a  proper 

indenture  for  giving  effect  to  such  settlement,  Mr.  Justice , 

the  Judge  to  whom  the  said  ma,tter  is  assigned,  did,  pursuant  to 
the  said  Act  of  Parliament,  sanction  and  approve  the  same,  and 
did  order  that  the  said  E.  F.  should  be  at  liberty,  upon  or  in  con- 
templation of  her  maiyiage  with  the  said  J.  K.,  to  execute  these 
presents  accordingly. 


Section  VI. — Persons  of  Unsound  or  Weak  Mind,  not  so 

Found  (a). 

[San.  Pr.,  pp.  998—1000.] 

(Title  (b)).  ^434_ 

Formal  parts :  see  Foim  39.  Summons  for 

■.on  the  part  of  A.  B.,  a  person  of  unsound  mind  not  so  found  by  ^^iX^ncT 
inquisition,  by  CD.,  of  (residence  and  description),  his  next  of  a  person  of 

.  .       ,  unsound  mind 

iriend:  not  so  found 

1.  That  the  costs  of  this  application  may  be  taxed,  and  raised  (*)• 

1      T    1     1  [Dan.  Pr. 

-and  paid  as  directed  in  the  schedule  hereto.  999.] 

■2.  That  out  of  the  dividends  as  they  accrue  on  the  residue  of 

the  Consols,  the  annual  sum  of  £ may  be  allowed  for  the 

maintenance  of  the  applicant;  and  be  paid  half-yearly  on  the 

-day  of ,  and,  dc,  to  the  said  CD.,  during  the  life  of  the 

-applicant  or  until  further  order  as  directed  in  the  schedule  hereto, 

the  said  C  D.  undertaking  to  apply  the  same  for  the  support  and 

maintenance  of  the  applicant. 

(a)  As  to  the  original  jurisdiction  of  the  Ct.  of  Chancery,  and  now  of  the 
High  Ct.,  in  respect  of  the  guardianship  and  mauitenanoe  of  persons  of  unsound 
mind  not  so  found,  see  Dan.  Pr.  998,  note  (/) ;  Vane  v.  Vane,  2  C.  D.  124; 
BHgh  V.  O'Connell,  26  W.  K.  311;  He  Bligh,  12  C.  D.  364;  Re  Brandon,  13 

■C.  D.  773.  An  order  may  be  made  for  payment  of  maintenance  out  of  capital: 
Me  Tuer,  32  C.  D.  39.  There  is  no  jurisdiction  to  appoint  a  guardian  to  a 
person  of  unsound  mind:  Re  Brandon  {ubi  isup.),  correcting  Vane  v.  Vane, 
2  C.  D.  124. 

(i)  If  the  person  of  unsound  mind  is  a  party  to  proceedings  already  in- 
stituted, the  application  will  be  made  by  ordinary  summons;   otherwise  by 

■originating  summons  not  inter  partes,  intituled  in  the  matter  of  the  trusts 

ainder  which  there  is  a  fund  applicable  for  maintenance. 
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3.  That  the  residue  of  the  dividends  be  dealt  with  as  directed 
in  the  said  schedule. 

(^Add  Payment  Schedule :  see  Form  1412.) 


1435. 

Originating 
summons  for 
the  like 
purpose  (c). 


19—.    B.  No.— . 
In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge.) 

In  the  matter  of  the  trusts  of  the  wiU  of  A.  B.,  deceased^ 

and 
(State  Act  of  Parliament,  if  any,  under  which  the  fund- 
to  fee  dealt  voith  was  lodged  in  Court,  as  thus : 
In  the  matter  of  the  Trustee  Act,  1893). 
Let  E.  F.,  of,  dc,  and  G.  H.,  of,  <&c.,  the  trustees  of  the  will 
of  the  above-named  A.  B.,  deceased,  within  eight  days  {dc. :  as- 
in  Form  1075,  to  which  is  issued). 

upon  the  application  of  C.  D.,  of ,  in  the  county  of ,  a 


person  of  unsound  mind  not  so  found  by  inquisition,  by  L. 
of  (residence  arid  description),  his  next  friend,  for  an  order:- 

(Proceed  as  in  Form  1434,  to  the  end.) 

Dated  (dc. :  Conclude  as  in  Form  1075). 


M., 


1436. 

Affidavit  in 
support  of 
summons. 
[Dan.  Pr. 
999.] 


Formal  parts :  see  Form  8 . 

1.  (See  Forms  1401  ami  1413.) 

2.  (Prove  by  a  medical  man  the  present  state  of  Ynind  of  the: 
petitioner  or  applicant:  see  Form  127.) 


1437. 

Summons 
under  the 
Pauper 
Lunatic  Acts, 
for  payment 

]  of  main- 
tenance out  of 
a  fund  in 
Court  (d). 

,  [Dan.  Pr. 
999.] 


Formal  parts:  see  Form  39. 
oaithepartiof  A.  B.,  of  (residence  and  description),^  treasurer:  of  the- 
county  of  C.  [or  as  may  fee]: 

1.  That  the  costs  of  the  said  A.  B.,  of  and  relating  to  this- 
application,  may  be  taxed  as  between  solicitor  and  client. 

(e)  See  note  (b),  preceding  page,  and  note  (s),  p.  712.  For  another  form. 
of  summons,  see  Marcy's  Forms,  2nd  ed.,  2S. 

(«?)  The  Poor  Law  Amendment  Act,  1844  (7  &  8  Vic.  e.  101),  s.  27;  The 
Poor  Law  Amendment  Act,  1849  (12  &  13  Vic.  c.  103),  s.  16;  The  Lunacy 
Act,  1890  (53  &  54  Vic.  u.  5),  ss.  299,  300;  Seton,  1023—1027.  If  the  person  of 
unsound  mind  is  a  party  to  proceedings  already  instituted,  the  application 
will  be  made  by  ordinary  summons;   otherwise  by  originating  summons  noi^ 
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2.  That  the  £ {Describe  the  fund:  according  to  the  Fay- 
master' a  certificate)  may  be  sold. 

3.  That  out  of  the  money  to  arise  by  such  sale,  the  said  costs 
may  be  paid  to  G.  H.,  the  solicitor  of  the  said  A.  B. 

4.  That  the  residue  of  such  money  may  be  paid  to  the  said 
A.  B.,  as  treasurer  of  the  county  of  C.  [or  as  may  be],  in  part; 

satisfaction  of  the  sum  of  £ •  due  to  him  for  the  maintenance 

and  support,  to  the day  of ,  19—,  of  (the  said)  E.  F.,  a 

pauper  lunatic. 

{Add  Payment  Schedule:  that  to  Form  1412  can  readily  be 
adapted.) 


Section  VII. — The  Master's  Certificate. 

[2)an.  Br.,  pp.  1000—1008.] 

The  Master's  Certificate. — Summary  of  Material  Provisions  of  B,  S.  C.  1883. 

Sestdt  of  proceedings  to  be  certified. — ^The  result  of  any  pro-       OnDEE. 
ceedings  before  the  Master  must  be  stated  in  the  shape  of  a  con- 


cise certificate:  which  need  not  be  signed  by  the  Judge  LV.  65. 

Beference  to  fttdgment,  fc. — The  certificate  must  not  set  out  the 
judgment  or  order,  or  any  documents  or  evidence  or  reaaons,  but 

merely  refer  to  the  judgment,  &c „     66. 

Preparation  and  settlement  of  certificate. — The  certificate  may, 
by  direction  of  the  Judge,  be  prepared  by  the  solicitor  of  one  of 
the  parties,  who  must  obtain  an  appointment  to  settle  the  certi- 
ficate and  give  notice  thereof  to  the  other  parties.    No  summons 

to  settle  the  certificate  is  to  be  issued  ,^     66a. 

Form  of  certificate. — ^The  certificate  must  be  in  the  prescribed 
form,  with  such  variation  as  circumstances  may  require  (App.  L. 
Xo.  10);  and  must  be  transcribed,  and  be  signed  by  the  Master...         „     67. 

Certificate  in  cases  of  accounts. — The  result  of  the  accounts 
must  be  stated,  and  the  certificate  must  refer  to  them,  and  specify 
the  numbers  of  the  items  disallowed,  and  the  additions,  if  any, 
made  by  surcharge  or  otherwise.  Where  necessary,  a  transcript 
of  the  accounts  must  be  made.  The  accounts  and  transcript  must 
be  filed  with  the  certificate,  or  retained  in  Chambers,  and  sub- 
sequently filed,  as  the  Judge  shall  direct  „     68. 

Taking  opinion  of  the.  Jtidge. — Any  party  may,  before  the 
proceedings  before  the  Master  are  concluded,  take  the  opinion  of 

the  Judge  upon  any  matter,  without  a  fresh  summons  „     69. 

When  certificate  becomes  bii/iding. — ^A  certificate  becomes  bind- 
ing, unless  discharged  or  varied  upon  summons  issued  before  the 
expiration  of  eight  clear  days  after  filing;  or,  in  case  of  certifi- 
cates to  be  acted  on  by  the  Paymaster  without  further  order,  or 
certificates  on  receivers'  accounts,  upon  summons  issued  two  clear 
days  after  filing  »     70. 


inter  partes.  If  it  should  be  necessary  to  apply  by  originating  summous,  it 
can  be  readily  framed  from  Form  1435.  Only  six  years'  arrears  of  maintenance 
are  recoverable:  see  Be  Watson,  (1899)  1  Ch.  72;  Be  Neiobegin,  36  C.  D.  477; 
Winhle  V.  Bailey,  (1897)  1  Ch.  123;  Be  Taylor,  (1901)  1  Ch.  480,  C.  A.;  Be 
Clabbon,  (1904)  2  Ch.  465,  unless  payments  have  been  made  which  will  take 
the  case  out  of  the  Statute  of  Limitations:  Guardians  of  Wandsworth  Union 
T.  Worthington,  (1906)  1  K.  B.  420;  but  the  Crown  may  claim  to  be  reim- 
bursed for  any  nimiber  of  years'  arrears  of  maintenance  in  respect  of  a  criminal 
lunatic:  Be  J.,  (1909)  1  Ch.  574. 


732 


PEOCEEDINGS  IN  THE  JUDGES'  CHAMBERS.      [Ch.  XVII. 


1438. 

^Master's 
certificate  of 
the  result  of 
accounts  and 
inquiries  («) . 
[Ban.  Pr. 
1000.] 


Parties 
attending. 


Service  of 
notice  of 
judgment 
or  order. 


Classification 
of  parties  (/). 


Discharge  or  variation  after  lapse  of  time. — A  certificate  may       Oedbe. 

be  discharged  or  varied,  upon  application  by  motion  or  summons,  

if  the  special  circumstances  of  the  case  require  it,  at  any  time 

after  the  same  has  become  binding  LV.  71. 

Computation  of  interest,  ^o. — ^The  Court  or  a  Judge  may  direcfc 
any  computation  of  interest,  or  the  apportionment  of  any  fund, 
to  be  certified,  and  to  be  acted  on  by  the  Paymaster  or  other 
person,  without  further  order   „     18. 


{Title  and  reference,  to  the  record.) 
In  pursuance  of  the  directions  given  to  me  by  the  Judge,  I 
hereby  certify  that  the  result  of  the  accounts  and  inquiries  which 
have  been  taken  and  made  in  pursuance  of  the  judgment  [of^ 

order]  made  in  this  action  [or,  matter]  dated  the day  of , 

19 — ,  is  as  follows: 

The  plaintiffs  and  defendants, 

except  the  defendant  X.  Y.:  who  has  not  attended,  although 

duly  summoned,  as  by  the  affidavit  of  W.  U.,  filed ,  19 — , 

appears: 
and  also  A.  B.  and  C.  D.:  who,  having  been  served  with  iUotics 
of  tho  said  judgment  [or,  order],  have  duly  appeared:  have  attended 
by  their  respective  solicitors. 

(//  the  persons  served,  who  have  appeared  are  numerous,  state 
as  follows:) 

The  following  persons  who  have  been  served  with  notice  of  the 
said  judgment  [or,  order]  and  have  entered  appearances  upon 
the  undermentioned  dates  have  also  attended  by  their  [respec- 
tive] solicitors. 


Nos. 


Names. 


Dates  of  appearance. 


Notice  of  the  said  judgment  [or,  order]  of  the 


19 — ,  has 


also  been  served  upon  E.  F.and  G.  H.:  as  appears  by  an  affidavit 

of    W.    A.,    filed    the    ,    19 — ,    and    a    certificate    of    the 

Central  Office  dated  the ,  19 — . 

By  order  dated  the day  of ,  19 — ,  it  was  ordered  that 

for  the  purposes  of  the  proceedings  in  Chambers  under  the  said 
judgment  [or,  order],  Mr.  A.  B.,  so  long  as  he  should  be  th& 
solicitor  on  the  record  for  the  plaintiff  [or  as  may  be],  should  also 

(e)  This  form  is  adapted  from  that  in  B.  S.  C.  App.  L.,  No.  10.  Various 
additions,  usual  in  practice,  are  made  to  the  ofScial  form,  see  0.  LV.  67;  and 
headnote,  preceding  page. 

(/)  See  0.  LV.  40,  41,  43;  note  (m)  at  p.  552;  and  Form  1171. 


estate  account- 
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represent  L.  M.  and  N.  0.,  who  have  been  served  with  notice  of 
the  said  judgment  [or,  order],  and  have  duly  appeared  thereto. 
The  said  L.  M.  and  N.  0.  have  since  been  represented  by  the  said 
Mr.  A.  B.  accordingly. 

By  order  dated  the day  of ,  19—,  it  was  ordered  that  Parties 

P.  Q.,  a  person  served  with  notice  of  the  said  judgment  [or,  order],  pro™eSfgs 
should  be  at  liberty  to  attend  the  proceedings  in  Chambers  under  a*  tlieir  own. 
the  said  judgment  [or,  order]  at  his  own  expense  in  all  things.  ^^^^^^  ^'' 
The  said  P.  Q.  has  since  attended  by  his  solicitor  accordingly. 

Service  of  notice  lof  the  said  judgment  [or,  order]  upon  L.  M.  Service 
and  N .  0 .  was  dispensed  with  [or  as  may  be] :  upon  an  aiSdavit  of  ^i^(jf 

B.C.  filed  the ,19—. 

1.  The  defendant  P.  R.,  one  of  the  executors  of  the  said  tes-  (i)  Personal 
tator  J.  K.,  has  received  personal  estate  [7/  so:  not  specifically 

bequeathed]  to  the  .amount  of  £ ;    and   he   has   paid,    or  is 

entitled  to  be  allowed  on  account  thereof,  sums  to  the  amount  of 

£ ;  leaving  a  balance  due  from  [or,  to]  him  of on  that 

account. 

Tho  particulars  of  the  above  receipts  and  payments  appear  in  Reference  to 
the  account  marked  A.  (fc),  verified  by  the  afiidavit  of  the  defen-  *°°°"'^  • 

dant  P.  E.,  filed  the ,  19 — ,  which  account  is  to  be  filed  with  from  accounts 

this  certificate;  [except  that  in  addition  to  the  sums  appearing  in 
the  said  account  to  have  been  received,  the  said  defendant  is 
charged  with  the  following  sums,  namely:  (Specify  them  here 
or  in  a  schedule);  and  except  that  of  the  items  of  disbursement 
in  the  said  account  I  have  disallowed  those  numbered amount- 
ing together  to  £ ,  which  the  said  defendant  claims  to  have 

paid  in  respect  of  costs  charges  and  expenses  incurred  by  him  as 
such  executor  as  aforesaid,  which  items  are  to  be  dealt  with  on  the 
further  consideration  of  this  action,  and  I  have  deducted  from 

the  item  numbered  the  sum  of  £ — — ,  and  from  the  item 

numbered the  sum  of  £- — ,  and  in  addition  to  the  disburse- 
ments appearing  in  such  account  the  said  defendant  P.  R.  has  paid 
and  been  allowed  the  following  sums  {Give  particulars  of  items)]. 

If  the  account  is  so  much  altered  that  a  transcript  is  neces-  Reference  to  a 
sary,  substitute  for  the  above  (Commencing  tvith  The  par- 
ticulars), the  following:  The  defendant  P.  E.  has  brought 
in  his  account,  marked  A.,  of  his  said  receipts  and  payments, 

(?)  See  O.  LV.  42,  43;  notes  («)  and  (»)  at  p.  552. 
(h)  See  0.  LV.  35;   headnote  at  p.  539;   and  Form  1162  (4). 
(i)  Forms  1238,  1239,  1241,  1242,  1244.     For  the  Ct.  fees  payable  on  taking 
an  account,  see  note  (6),  p.  605. 
(k)  See  Form  1239. 
(Z)  O.  LV.   68,  and  headnote,  p.  731. 


transcript  {I). 


734 


PROCEEDINGS  IN  THE  JUDGES'  CHAMBERS.      [Ch.  XVII. 


No  personal 
«8tat6  re- 

0€iTed(»). 


!(2)  Debts  (o). 


Interest 
ithereon. 


verified  by  his  affidavit  filed  the 
be  filed  with  this  certificate, 
has  been  altered 


,  19 — ,  which  account  is  to 

The  said  account  marked  A. 

and  the  account  marked  A.  B.,  which  is 

also  to  be  filed  with  this  certificate,  is  a  transcript  of  the 

said  account  marked  A.  as  altered  and  allowed  (to). 

The  payments  allowed  to  the  said  defendant  P.  R.  in  the  said 

account  include  the  sum  of  £ ■  lodged  in  Court  to  the  credit 

of  this  action  (State  title  as  in  ledger  credit)  on  the ,  19 — , 

pursuant  to  an  order  dated  the ,  19 —  (or  as  may  he). 

The  defendant  V.  D.,  the  other  executor  of  the  said  testator, 
has  not,  either  alone  or  jointly  with  the  defendant  P.  R.,  nor  has 
nor  have  any  other  person  or  persons  by  the  order,  or  for  the  use, 
of  the  said  defendants  jointly,  or  of  the  defendant  V.  D.  sepa- 
rately, received  any  part  of  the  personal  estate  \If  so :  not  specific- 
ally bequeathed]  of  the  said  testator. 

2.  The  debts  of  the  testator  [intestate]  (including  the  plain- 
tiffs) which  have  been  allowed  are  set  forth  in  the  first  schedule 
hereto.  Part  I.  or  Parts  I.  and  2  (p),  and,  with  the  interest 
thereon  and  costs  mentioned  in  the  said  schedule,  are  due  to  the 
(plaintiff  and  the  other)  ipeiBons  therein  named,  and  amount  alto- 
gether to  £ .    The  claims  set  forth  in  the  third  part  of  the  first 

schedule,  amounting  to  £ ,  have  been  brought  in  by  the  persons 

therein  named  and  have  been  disallowed  [^or,  withdrawn].  No 
other  person  has  come  in  and  proved  any  debt  against  the  estate 
of  the  testator  [intestate];  and  the  time  fixed  by  advertisement 
inserted  in  the  "  London  G-azette  "  and  other  public  papers  within 
which  claims  were  to  be  made  has  expired  (q) . 

Such  of  the  said  debts  as  are  entitled  to  priority  are  set  forth  in 
the  second  part  of  the  first  schedule,  and  amount  altogether  to. 

£ 

The  interest  on  such  debts  is  computed  down  to  the  date  of  this 
certificate,  and  after  the  rate  of  £4  per  cent,  per  annum  (less  tax), 

from  the  ,  19 — •,  the  date  of  the  said  judgment  for,,  order]: 

unless  otherwise  specified  in  the  first  schedule. 

Or,  if  the  estate  is  insolvent,  say :  As  the  assets  of  the  tes- 
tator [intestate]  are  or  may  prove  to  be  insufficient  for  the 
payment  in  full  of  his  debts  and  liabilities,  I  have  computed 
interest  on  such  only  of  the  said  debts  as  by  law  carry  in- 

(m)  See  0.  LV.   68;   and  headnote,  p.  731. 
(«)   See  Form  1245. 

(o)  See  Forms  1180—1201.    For  the  Ct.  fees  payable  in  taking  an  account  of 
■debts,  see  note  (o),  p.  580. 
(j))  See  Form  1201. 
<?)  See  Form  1177. 
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terest.  Such  interest  is  computed  at  the  rates  and  from  the 
times  stated  in  the  first  schedule  down  to  the  date  of  the  said 
judgment  [or,  order]  (/•). 

Or,  if  no  debts :  There  is  not  any  debt  of  the  said  testator  No  debts. 
[intestate]  remaining  unpaid.  No  person  has  come  in  and 
proved  any  debt  against  the  estate  of  the  said  testator  [intes- 
tate], and  the  time  fixed  by  advertisement  inserted  in  the 
"  London  Gazette  "  and  other  public  papers  within  which' 
claims  were  to  be  made  has  expired. 

3.  The  funeral  expenses  of  the  testator  [intestate],  amounting  (3)  Funeral 

to  the  sum  of  £ ,  have  been  p3.id,  and  are  allowed  the  said  ^^P™^'''^  <*)• 

defendant  P.  E,.  in  the  said  account  of  personal  estate. 

4.  The  legacies  giv^n  by  the  testator,  other  than  annuities,  are  [i]  Legacies 
Bet  forth  in  the  first  part  (u)  of  the  second  schedule  hereto;  and,  «?_  annuities 
with  the  interest  therein  mentioned,  remain  due  to  the  persons 

therein  named,  and  ,amount  altogether  to  £ .     The  annuities 

given  by  the  testator,  with  the  arrears  due  thereon,  are  set  forth  in 
the  second  part  (-w)  of  the  said  second  schedule.  Such  arrears 
amount  to  £ . 

The  interest  on  such  legacies  is  computed  down  to  the  date  of  interest  on 
this  certificate,  and  after  the  rate  of  £4  per  cent,  per  annum  from   ^sacies^wj. 

the  ,  19 — ,  the  end  of  one  year  alter  the  testator's  death, 

unless  otherwise  specified  in  the  said  second  schedule. 

The  arrears  of  the  said  annuities  are  computed  down  to  the  date  Arrears  of 
of  this  certificate,  and  from  the  testator's  death,  unless  otherwise  ^"'^'^'^i®^  (*)■ 
specified  in  the  said  second  schedule. 

5.  The  personal  estate  of  the  testator  [7/  so:  not  specifically  (5)  Outstand- 
bequeathed]  [or,  intestate]  outstanding  or  undisposed  of,  consists 

of  the  particulars  set  forth  in  the  third  schedule  hereto  (z) . 

(r)  See  Dan.  Pr.  905;  J.  A.  1876,  s.  10.  This  applies  only  in  the  case  of 
such  persons  whose  estates  are  b'eing  administered,  as  have  died  insolvent  after 
1st  of  November,  1875. 

(.9)  See  Form  1238  (2). 

(0   See  Forms  1205,  1206. 

(ii)   See  Form   1205. 

(j>)  See  Form  1206. 

(to)  See  Form  1205,  note  (A). 

(a;)  See  Form  1206,  note  (A). 

(y)  See  Form  1238   (4). 

(z)  See  Form  1238,  Sched.  2.  A  fee  of  Is.  is  payable  for  every  £100,  or 
portion  of  £100,  of  the  amount  or  value,  on  proceedings  pursuant  to  an  order 
in  any  cause  or  matter  where  the  amount  of  the  outstanding  or  undisposed  of 
■estate  of  a  deceased  person,  or  of  the  estate  subject  to  any  trust  or  partnership, 
«hall  be  ascertained  for  the  purpose  of  being  dealt  with  therein,  without  deduct- 
ing any  payment  to  creditors  or  parties  interested  after  the  commencement 
thereof:  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  71.  The  stamps  for  the  fee 
nnay  be  impressed  or  adhesive:  Ord.  as  to  Stamps,  July,  1884,  Sched. 
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(6)  Real 
estate  (o). 


(7)  Inoum- 
brances  on 

real  estate  (c). 

(8)  Rents 
and  profits 
account  («). 


No  rents 
and  profits 
received  (^). 


(9)  Next  of 
kin. 


6.  The  real  estate  which  the  testator  [intestate]  was  seised  of,, 
or  entitled  to,  at  the  time  of  his  death  \_or  as  may  be]  consisted  [andi 
now  consists]  of  the  particulars  set  forth  in  the  fourth  schedule- 
hereto  (6). 

7.  The  incumbrances  affecting  the  said  testator's  [intestate's].! 
real  estate  are  specified  in  the  jfif  th  schedule  hereto  (d) . 

.8.  The  defendant  P.  E.,  one  of  the  trustees  [leg^al  personal 
representatives]  named  in  the  said  judgment  lor,  order],  has  re- 
ceived rents  and  profits  of  the  testator's  [intestate's]  real  estate  to- 

the  amount  of  £ ;  and  he  has  paid,  or  is  entitled  to  be  allowed 

on  account  thereof,  sums  to  the  amount  of  £ :  leaving  a  balance- 
due  from  him  of  £— —  on  that  account. 

The  particulars  of  the  above  receipts  and  payments  appear  in  the- 
account  marked  B.  (/),  verified  (dc. :  Continue  as  in  Clause  (1) 
above  in  so  jar  as  applicable). 

The  defendant  V.  D.,  the  other  trustee  [or,  legal  personal  repre- 
sentative] named  in  the  said  judgment  [or,  order],  has  not,  either- 
alone  or  jointly  with  the  defendant  P.  B..,  nor  has  nor  have  any 
other  person  or  persons  by  the  order,  or  for  the  use,  of  the  said, 
defendants  jointly,  or  of  the  defendant  V.  D.  separately,  received 
any  sum  or  sums  of  laon&y  on  account  of  the  rents  and  profits  of  the 
testator's  [intestate's]  real  estate. 

9.  The  several  persons  hereinafter  named  were  the  only  persons; 
entitled  by  virtue  of  or  according  to  the  Statute  of  Distribution  [or 
otherwise]  to  the  personal  estate  of  the  said  intestate  living  at  the 
time  of  his  death,  .that  is  to  siay  [the  rwiordinff  of  the  inquiry  directed 
must  be  traversed].  (Give  full  names  and  relationship  to  in- 
testate.) The  said  CD.  has  since  died.  The  legal  personal  re- 
presentative of  the  said  C.  D.  is  F.  D.,  [defendant,  or  as  may  be]. 

'(If  advertisements  directed) :  For  the  purpose  of  answering  the  ■ 
said  inquiry,  the  foUowing   advertisement    was  inserted  in  the 
"London  G-azette,"  and  other  public  newspapers. 
{Set  out  advertisement  verbatim.) 
'{If  any  claims  were  made  and  disallaiaed,  state: 

The  following  claims  [in  addition  to  those  by  the  persons- 


Co)  See  Form  1238-  (5). 

(6)  See  Porm  1238,  gehed. 

(o)  See  Form  1238  (6). 

(rf)  See  Form  1238,  Sched. 

(e)  See  Form  1238   (7). 

(/)  See  Form   1240. 

((?)  See  Form  1245. 
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liereinbefore  named]    were    made  in  pursuance  of  the  said 
advertisement,  namely : 
{Set  out  particulars.) 
all  of  which  have  been  disallowed). 

Or,  no  person  has  come  in  and  established  any,  claim  in  pur- 
suance of  the  said  advertisement. 

{After  each  statement,  the  evidence  p-oduced  should  be  stated ;  statement  of 

-n  ^-,7.„„..„  .N  the  evidence 

asfoUoiVS.)  produced  on 

The  evidence  produced  on  this  account  [or,  inquiry]  consists  each_ account 
of  {State  ivhat ;  as  thus:  the  probate  of  the  testator's  will; 
[o/",  letters  of  administration  of  the  intestate's  estate];   the 

affidavit  of  A.   B.,  filed  ,  19 — ;    and  paragraph  16  of 

the  affidavit  of  C.^D.,  filed ,  19—). 

Dated  this day  of ,  19—  {h). 

,  Master. 

The  first  schedule  above  referred  to. 
{Insert  particulars  of  debts  allowed:  see  Form  1201.) 

The  second  schedule  above  referred  to. 

{Insert  particulars  of  legacies  and  annuities:  see  Forms  1205, 
1206.) 

The  third  schedule  above  referred  to. 

{Insert  particulars  of  the  outstanding  personal  estate :  see  Form 
1238,  and  second  schedule  thereto.) 

The  fourth  schedule  above  referred  to. 

{Insert  particulars  of  the  real  estate  at  the  time  of  death: 
s-ee  Form  1238,  and  third  schedule  ^thereto.) 

The  fifth  schedule  above  referred  to. 

{Insert  particulars  of  the  incumbrances  affecting  the  real  estate  : 
see  Form  1238,  and  fourth  schedule  thereto.) 


1439. 

Formal  parts :  see  Form  31 .  Notice  of 

Take  notice,  that  the  Master  has  appointed  (Monday),  the to  settle"""' 

„f 19 at of  the  clock  in  the ^noon,  at  the  Cham'-  the  draft 

"  '  '  certificate  (t). 

PDan  Pr 
(A)  See  0.  LV.  67;   and  headnote  at  p.  731.     A  fee  of  10s.  is  payable  on    ^^^g  n 

a  certificate  of  a  Master:  see  Ord.  as  to  S.  C.  Fees,  1884,  Sohed.  No.  81.  For 
the  other  fees  payable  on  making  the  certificate,  see  Ibid.,  Nos.  69—76.  Tho 
stamps  for  the  fees  may  be  impressed  or  adhesive:  Ord.  as  to  Stamps,  July, 

1884,  Sohed. 

(%)  Formerly  a  summons  to  settle  the  certificate  was  issued,  but  this  is  no 

D. — 'E.  ^' 
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berSiOf  Mr.  Justice and  Mr.  Justice ,  No.  — in  the  Royal 

Courts  of  Justice,  Strand,  London,  to  settle  the  draft  of  the  said 

Master's  certifioate  under  the  judgment  [or,  order]  dated  the 

of ,  19—. 


1440. 

Statement  of 
objeotions  to 
certificate  (i'i. 
[Dan.  Pr. 
1005,  note 

WO 


(Title  and  reference  to  the  record.) 

The  following  is  a  statement  of  the  objections  of  the  plaintiff 
[or  as  may  be']  to  the  draft  of  the  certificate  under  the  judgment 
[or,  order]  dated  the of ,  19 — . 

1.  That,  dc. 
,2.  That,  dc. 

Dated day  of ,  19 — . 


1441. 

Notice  of 
appointment 
to  consider 
objeotions. 
[Dan.  Pr. 
1005.] 

1442. 

Summons  to 
vary  certi- 
fioate [l). 
[Dan.  Pr. 
1005.] 


(Same  as  No. 
for  settle.) 


1439,  substituting  consider  the  objections  to, 


Formal  parts :  see  Form  39. 
on  the  part  of  the  plaintiff  [or  as  may  be:  see  Form  1170],  that 

the  certificate  of  the  Master  dated'  the of ,  19 — ,  of  the 

result  of  the  proceedingte  under  the  judgment  [or,  order]  dated' 


longer  the  practice:  O.  LV.  66a.  After  the  certificate  is  settled  it  must  be 
signed  by  the  Master:  0.  LV.  67.  An  appointment  to  sign  is  purely  a  formal 
matter,  and  such  appointment  need  not  be  attended  by  either  party:  Be 
Ingham,  74  L.  T.  21. 

(Jc)  A  party  who  is  diasatisfied  with  the  certificate  and  intends  to  apply  to 
vary  it,  should,  before  it  is  signed,  carry  into  Chambers  a  short  statement  in 
writing  of  his  objectionB  thereto,  and  if  the  Master  so  direots,  obtain  an 
appointment  to  consider  the  same. 

(J)  See  Seton,  322.  For  forms  of  order,  see  Seton,  321,  Noa.  1— -2.  As 
to  the  time  within  which  the  application  must  be  made,  see  0.  LV.  70,  71; 
and  headnote  at  p.  731.  The  time  runs  during  vacation:  Ware  f.  Watson, 
7  De  G.  M.  &  G.  739.  Special  circumstances  must  be  shown  to  induce  the 
Ct.  to  vary  a  certificate  after  the  same  has  become  binding:  Sriant  v. 
Tiibut,  17  W.  B.  274;  Howell  v.  Eeighley,  8  De  G.  M.  &  G.  325;  Me 
Marim,  W.  N.  (1884)  112;  Be  Dove,  27  O.  D.  687;  Be  Ingham,  74 
L.  T.  21.  The  certificate  will  be  varied  if  the  Master  certifies  matters  which 
do  not  properly  arise  on  the  accounts  and  inquiries  which  he  is  directed  to 
take:  Be  TiWett,  32  C.  D.  639.  An  actual  physical  alteration  will  not  be  made 
in  the  certificate  by  striking  out  the  parts  in  respect  of  which  a  variation  is 
directed  by  the  order:  Fox  v.  Bearblock,  30  W.  B.  342. 
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the  of ,  19 — ,  may  be  discharged  or  varied  as  follows;, 

namely:  (State  how;  as  thus: 

by    disallowing   the   debt,    interest,    and    costs,    aanounting 
together  to  £ ,  thereby  certified  to  be  due  to  D.  E.); 

and  that  such  consequential  directions  may  be  given,  or  corrections 

and  alterations  made  in  the  said  certificate,  as  may  be  necessary. 


1443. 
Formal  parts :  see  Form  1318 .  Note  of 

The  summons  to  vary  the  certificate  in  this  action  [or,  matter]  of  tile's™!" 
is  adjourned  into  .Court,  and  is  to  be  set  down  in  the  cause  book:  fois  to  vary, 

to  come  on  in 

to  come  on  at  the  same  time  as  this  action  [or,  matter]  is  to  be  Court. 

heard  on  further  consideration.  lOoT]^'^ 

Or,  and  is  to  come  on  at  the  same  time  as  the  petition  of  the 

plaintifP  presented  on  the of ,  19 — ,  in  this  action 

[or,  matter]  comes  on  for  further  hearing  [or  as  may  fee]. 


1444. 
Formal  parts :  see  Form  31 .  Notice  of 

Take  notice  that  the  summons  dated  the  ■ — -  of ,  19 — ,  having  been 

taken  out  on  behalf  of  the  plaintiff  [or  as  may  fee],  to  vary  the  set  down  to 

,  -n  1         11  f  ^/^l•l  oome  On  with 

Master  s  certificate   dated    the    of  ,  19 — ,  which    was  the  action  on 

adjourned  into  Court,  has  been  this  day  set  down  in  the  cause  consideration 
book:  to  come  on  at  the  same  time  as  this  action  [or,  matter]  is  to  [Dan.  Pr. 
be  heard  on  further  consideration. 


1445. 
Proceed  as  Form  14:44,  to  Court;  and  add:  The  like,  to 

has  been  this  day  set  down  in  the  Registrar's  paper  of  adjourned  anadiourned 

petitions:    to  come  on  at  the  same  time  as  the  petition  of  the  petition. 

[Dan  Pr 
plaintifi'  [or  as  rnay^  fee],  presented  on  the ■  of ,  19 — ,  in  looe.] 

this  action  [or,  matter]  comes  on  for  further  hearing. 


1446. 
Formal  parts:  see  Form  32.  Notice  of 

on  the  part  of  the  plaintiff  [or  as  Tnay  fee;  see  Form  1170],  that  motion  to  vary 

the   certificate   of    the    Master    dated    the   of   ,    19—  [Dan.  Pr.    ' " 

(Continue  as  in  Form  1442,  to  the  end) .  '""''•] 

(m)  See  note  (I),  preceding  page.  A  motion  to  vary  the  certificate  is 
very  rare  in  modern  practice.  As  to  the  time  within  which  the  motion 
should  be  made,  see  O.  LV.  70,  71;  and  headnote  at  p.  731.  For  instanoes 
of  the  exercise  of  the  discretion  conferred  by  r.  71,  see  oases  cited  in  note  (Q, 
preceding  page. 

47  (2) 
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CHAPTER  XVIII. 
HEARING  ON  FURTHEE  CONSIDERATION. 

[Dan.  Pr.,  pp.  1009—1019.] 


Further  Consideration. — Summary  of  Material  Provisions  of  S.  S.  C.  1883. 

Setting  down  on  further  consideration.— When  any  cause  or       Oedee. 

matter  has  been  adjourned  for  further  consideration,  it  may,  after  

the  expiration  of  eight  days,  and  within  fourteen  days  from  filing 
of  the  Master's  certificate,  be  set  down,  on  the  written  request  of 
the  solicitor  or  party  having  conduct  of  the  proceedings,  and  after 
such  time  on  the  writfien  request  of  the  solicitor  for  the  plaintiff 
or  for  any  other  party.  In  either  case  the  judgment  or  order  ad- 
journing further  consideration,  or  an  office  copy  thereof,  and  an 
office  copy  of  the  Master's  certificate,  or  a  memorandum  of  the 
date  of  filing  indorsed  on  the  request  by  the  proper  officer,  must 
be  produced.  The  cause  or  matter  when  set  down  roust  not  be  put 
into  the  paper  until  after  the  expiration  of  ten  days  from  the  day 
on  which  it  was  set  down.  Notice  must  be  given  to  the  other 
parties  at  least  six  days  before  the  day  for  which  the  cause  may 
be  marked  for  further  consideration  XXXVI.  21. 

Hearing  in  Chambers. — Applications  for  orders  on  the  further 
consideration  of  any  cause  or  matter  where  the  order  to  be  made 
is  (a)  for  the  distribution  of  an  insolvent  estate,  or  (b)  for  the 
distribution  of  the  estate  of  an  intestate,  or  (c)  for  the  distri-  ■  • 
bution  of  a  fund  amongst  creditors  or  debenture  holders,  are  to 
be  heard  in  Chambers  LV.  2  (16). 

Further  consideration  of  matters  originating  in  Chambers. — 
After  expiration  of  eight  days,  and  within  fourteen  days  from 
the  filing  of  the  certificate,  a  matter  originating  in  Chambers 
(where  it  has  been  adjourned  for  further  consideration  in  Cham- 
bers), may  be  brought  on  for  hearing  by  summons  in  the  pre- 
scribed form  issued  by  the  party  having  conduct,  or  after  the 
expiration  of  the  fourteen  days  by  any  other  party.  Such  sum- 
mons must  be  served  siw  olear  days  before  the  return  „     72. 

As  to  further  consideration  generally,  see  Seton,  351 — 353.     For  forms  of 
directions  adjourning  further  consideration,  Ibid.,  181. 


1447. 

Bequest  that 
action  com- 
menced by 
writ  may  be 
set  down 
for  further 
consideration 
[a). 

[Dan.  Pr. 
1010.] 


{Short  title  and  reference  to  the  record.) 
I  request  that  this  action,  the  further  consideration  whereof 
was  adjourned  by  the  judgment  [or,  order]  of  the of , 

(a)  See  0.  XXXVI.  21 ;  App.  L.,  No.  26 ;  and  headnote,  supra.  As  to  setting 
down,  see  Seton,  351.  On  setting  down  a.  cause  or  matter  for  hearing  on 
further  consideration,  a  fee  of  £2  is  payable,  by  a  stamp  impressed  on  the 
request,  whether  on  summons  adjourned  from  Chambers  or  otherwise,  where  no 
fee  was  paid  on  ithe  original  hearing :  Ord.  as  to  S.  C.  Fees,  1884,  Sohed.  No.  52 ; 
Ord.  as  to  Stamps,  July,  1884,  Sched.  On  drawing  up  and  entering  the  order, 
a  fee  of  £1  is  payable,  by  a  stamp  impressed  on  the  order:  Ord.  as  to  S.  C. 
Fees,  1884,  Sohed.  No.  57;  Ord.  as  to  Stamps,  July,  1884,  Sched.  For  forma, 
of  order,  see  Seton,  350,  351,  Nos.  1,  2,  3. 
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19 — ,   may  be  set  down  for  further  consideration   before  Mr. 

Justice . 

Dated  this of ,  19—. 

C.  D.,  plaintiff's  [or,  defendant's] 
solicitor. 


1448, 

(Title  and  reference  to  the  record.)  Request  to  set 

I  [or,  we]  certify  that  on  the of ,  19—,  a  fee  of  £- 


down  without 
fee  (J). 


■was  paid  on  setting  down  the  above  action  for  original  trial  or  C-?,^^-  ^l- 

i_        •         ■        I       /~ii  -!-«•••  1  1010,  note 

hearing  in  the  Chancery  Division,  and!  the  action  is  now  required  {p).'\ 
to  be  set  down  on  further  consideration  reserved  by  order  [or, 

judgment],  dated  the  -;;^ —  of ,  19 — . 

(Signed)  A.  B. 

[or,  L.  M.  &  Co.],  plaintiff's 
solicitor  [or,  solicitors]. 
of ,  19—. 


1449. 
(Short  title  and  reference  to  the  record.)  Consent  of  all 

We  request  and  consent  that  this  action,  the  further  considera-  action  teing 
tion  whereof  was  adjourned  by  the  judgment  [or,  order]  of  the  ®®'  ^°y" 

of ,  19 — ,  be  set  down  forthwith  for  further  considera-  [Dan.  Pr. 

tion  (before  Mr.  Justice  ,  notwithstanding  eight  days  have  [°^^^' "°*® 

not  expired  since  the  Master's  certificate  was  filed. 

If  so :  and  that  this  action  may  be  placed  in  the  paper  of  short 
causes  for  hearing  before  the  said  Judge  on  the  next  short- 
cause  day  [or,  on  the of ,  19 — ]. 

Dated of ,  19—. 

0.  P.,  solicitor  for  the  plaintiff. 

Q.  E.,  solicitor  for  the  defendant  CD. 

S.  T.,  solicitor  for  the  other  defendants. 


1450. 
Formal  parts :  see  Form  31 .  Notice  that 

Take  notice  that  this  action,  the  further  consideration  whereof  ^^^^  ggt°^J^*^ 

was  adjourned  by  the  judgment  [or,  order]  of  the of ,  («). 

19—,  was  this  day  [or,  on  the •  of ,  19—]  set  down  for  [J^n"]^"^' 

(6)  See  Registrar's  Notice,  24  January,  1884.  The  original  or  ofBoe  copy 
order  adjourning  further  consideration  and  the  Master's  certificate  must  be 
produced. 

(c)  See  0.  XXXVI.  21 ;  App.  L.,  No.  27 ;  ajid  headnote,  p.  740.  Notice  need 
not  be  given  to  parties  who  have  not  appeared,  after  having  been  served  with 
notice  of  judgment:  He  Molfe,  70  L.  T.  624. 
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further  consideration  before  Mr.  Justice  ,  for  the  •  of 

,  19-. 


1451. 

Certificate  of  (Short  title  and  reference  to  the  record.) 

action  is*fit*to      ^  Certify  that  this  action  is  fit  to  be  heard  on  further  considera- 

be  heard  as      tion  as  a  short  cause. 

[Dan  Pr  X.  Y.,  oounsel  for  the  plaintiff, 

loii-i     '  of ,  19—. 


1452. 

Notice  that 
action  has 
been  marked 
as  short. 
[Dan.  Pr. 
1011.] 

1453. 

Consent  to 
action  being 
prematurely 
heard. 
TDan.  Pr. 

ion.] 


Formal  parts :  see  Form  31 . 

Take  notice  that  this  action  has  been  marked  for  hearing  on 
further  consideration  as  ,8,  short  cause  in  the  Registrar's  book  of 
actions  standing  for  hearing. 


(Short  title  and  reference  to  the  record.) 
We  consent  to  this  action  being  placed  in  the  paper  of  short 

actions  for  hearing  on  further  consideration  before  Mr.  Justice 

,  on  the of ,  19 — . 

Dated  (dc. :  Conclvde  as  in  Form  1449) . 


1454. 

Summons  for 
further  con- 
sideration of 
a  matter 
originating  in 
Chambers  (d). 
[Dan.  Pr. 
1011.] 

1455. 

Consent  to 
summons 
being  issued, 
and  made 
returnable, 
prematurely. 
[Dan.  Pr. 
1011,note(z).] 


Formal  parts :  see  Form  39 . 
on  the  part  of  the  plaintiff  [or,  defendant  A.  B. — or  as  may  he ;  see 
Form  1170],  that  this  matter,  the  further  consideration  whereof 

was  adjourned  by  the  order  of  the of  ,  19 — ,  may  ,be 

further  considered. 


(Short  title  and  reference  to  the  record.) 
We  consent  to  a  summons  for  the  further  consideration  of  this 
action  being  issued  and  made  returnable  forthwith  [or  as  may  be]. 

(d)  See  0.  LV.  72;  and  headnote,  p.  740.  There  must  be  at  least  six  clear 
days  between  the  date  of  service  and  the  date  of  the  return.  For  forms  of 
order,  see  Seton,  350,  351,  Nos.  2,  3.  As  to  the  oases  in  which  an  order  on 
further  consideration  can  be  made  in  Chambers,  see  0.  LV.  2  (16);  and  head- 
note,  p.  740.  It  has  been  held  that  in  aU  cases  where  proceedings  originated  in 
Chambers,  the  further  consideration  should  also  be  in  Chambers:  Re  fflasson, 
W.  N.  (1893)  85.  That  view,  however,  is  not  generally  acted  on;  and  in  cases 
not  within  0.  EV.  2  (16),  unless  the  order  reserving  further  consideratioa 
directs  the  hearing  to  be  in  Chambers,  the  further  consideration  will  be  in  Ct., 
even  though  the  proceedings  originated  in  Chambers.  Even  where  the  case  is 
within  0.  LV.  2  (16),  the  costs  of  a  hearing  in  Ct.  will,  under  special  circum- 
stances, be  allowed:  Me  Barber,  31  C.  D.  665. 
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Dated  this of ,  19—. 

G.  H.,  solicitor  for  the  defendant  E.  F. 

L.  &  0.,  solicitors  for  the  remaining  defendants. 


1456. 

In  the  High  Court  of  Justice,  Brief  on 

Chancery  Division.  liderationW. 

(Name  of  Judge.)  [Dan.  Pr. 

f-p   n  /v7         ^4  ^    v^j,  j\  1013,note(A)]. 

{Jb  ml  mtie  and  reference  to  the  record.)  n-.  contents. 

Brief  on  further  consideration,  for  the  plaintiff  [_or,  defendant 
A.  B. — or  as  may  &e]. 
— ,  19 —  (/) .     By  the  judgment  [or,  order]  of  this  date,  made 


on  the  trial  of  this  action,  it  was  adjudged  [or,  ordered]  that  {8et 
out,  in  the  past  tense,  thd  whole  of  the  judgment  or  order  made 
at  the  former  hearing,  except  the  title  and  recital  of  the  evidence : 
introducing  each  separate  declaration  or  direction  hy  a  neiv 
line{g)). 

of ,  19 — .     By  the  certificate-  of  the  Master  of  this  date, 

and  filed  on  the  of  ,  19 — ,  he  certified  that,  in  pur- 
suance of  the  said  judgment  (Set  out,  in  the  past  tense,  the  certi- 
ficate (i) :  introducing  by  a  neio  line  each  separate  finding ;  and 
placing  in  the  m/irgin  the  numbers  of  the  directions  answered  Qc) ) . 

Observations. 
(Set  out  such  observations  as  may  be  deemed  advisable.) 

In  the  High  Court  of  Justice,  i^int"^"™^' 

Chancery  Division. 
(Name  of  Judge.) 
Brown 
'0,  Brief 

Dobinson,         i  on  the  hearing  on  further  consideration. 
19—.     B.  No.  — .   J 

For  (Cwitinue  as  in  Form  834) . 


(e)  The  brief  should  be  accompanied  by  the  brief  and  other  papers  held  by 
oounael  at  the  former  hearing. 

(/)  The  dates  of  the  documents  briefed  should  be  placed  in  the  margin. 

(^)  Any  intermediate  orders  to  carry  on  proceedings,  or  otherwise,  or  certi- 
ficates of  the  Master,  material  to  the  further  consideration,  should  here  follow, 
each  such  order  or  certificate  being  introduced  by  a  new  line. 

(i)  The  statements  in  the  certificate  of  the  evidence  produced  on  the  various 
accounts  and  inquiries  are  usually  omitted  in  the  brief  in  cases  where  nothing 
is  likely  to  turn  thereon  at  the  hearing. 

(K)  No  part  of  the  schedules  to  the  certificate,  or  of  any  account  filed  there- 
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1467. 

Summons  for 
an  Older  on 
further  con- 
sideration of 
an  action  for 
administra- 
tion, where 
the  estate  is 
insolvent  {I). 
[Dan.  Pr. 
1009.] 

1458. 

Minutes  of 
proposed 
order  to  he 
made  on 
summons. 


Formal  parts :  see  Form  39 . 
on  the  part  of  the  plaintiff  that  this  action,  the  further  considera- 
tion whereof  was  adjourned  by  the  judgment  [or,  order]  dated  the 

of  ,  19 — ,  may  be  heard  on  further  consideration,  and 

that  an  order  may  be  made  in  the  terms  of  the  accompanying 
minutes. 


Mr.  Justice 


(Date.) 


at  Chambers.  ) 

(Title  and  reference  to  the  record.) 

(Enter  the  appearances  of  the  counsel  or  solicitors.) 

Read: — Judgment  [or,  order]  dated  the ,  19 — ,  the  Master's 

certificate  dated  the  ,  19 — ,  the  order  dated  the ,  19 — , 

and  the  certificate  of  fund. 

Let  E.  F.,  the  receiver  appointed  by  the  said  order  dated  the 
■ ,  19 — ,  be  discharged. 

Let  the  said  E.  F  forthwith  leave  at  the  Chambers  of  the  Judge 
his  final  account  as  such  receiver,  and  let  him  within  such  time  as 
shall  be  fixed  by  the  Master's  certificate  of  the  allowance  of  such 
account  make  the  lodgment  in  Court  directed  to  be  made  by  him 
as  in  the  schedule  hereto. 

Let,  upon  such  lodgment  being  made,  the  recognizance  [or,  un- 
dertaking] dated  the ,  19 — ,  entered  into  by  the  said  E.  F. 

with  G.  H.  and  L.  M.  as  his  sureties,  be  vacated. 

Let  the  defendant  J.  W.  on  or  before  the ,  19 — ,  or  sub- 
sequently within  seven  days  after  service  of  this  order,  make  the 
lodgment  in  Court  directed  to  be  made  by  him  as  in  the  schedule 
hereto. 

Let  the  defendants  E..  J.  and  E.  B.  within  the  like  period  make 
the  lodgments  directed  to  be  made  by  them  as  in  the  schedule 
hereto  other  than  the  lodgment  of  dividends  therein  mentioned, 
and  let  them  within  seven  days  after  the  receipt  of  such  dividends 
lodge  the  same  as  directed  by  the  said  schedule. 

Let  the  funds  to  be  so  respectively  lodged  and  the  funds  in 
Court  to  the  credit  of  this  action  be  dealt  with  as  directed  in  the 
schedule  hereto. 

with,  should  be  set  out  in  the  brief,  unless  the  special  oiroumstanoes  of  the  case 
may  render  the  same  nec-easary.  If  any  affidavits,  material  to  the  further 
consideration,  have  been  filed  since  the  certificate,  they  should  be  briefed  and 
follow  the  certificate. 

(0  See  0.  LV.  2  (16);  and  headnote,  p.  740. 
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Refer  to  the  Taxing  Master  to  tax  the  costs-  of  the  plaintiS; 
and  defendants  R.  J.  and  E.  B.  of  this  action  as  between  solicitor 
and  client,  including  in  the  costs  of  the  defendants  any  charges 
and  expenses  properly  incurred  by  them  as  executors  of  the  tes- 
tator's will  [or,  administrators  of  the  intestate's  estate]  beyond 
their  costs  of  this  action. 

And  Let  the  residue  of  the  funds  in  Court,  after  payment  of 
such  costs,  be  apportioned  among  the  persons  named  in  the  second 
column  of  the  payment  schedule,  being  the  creditors  naJmed  in 
the  said  Master's  certificate  in  proportion  to  the  amounts  certified 
to  be  due  to  them,  and  set  opposite  to  their  names  in  the  first 
column  of  such  schedule  (■m) . 

Libertj'  to  apply  in  Chambers. 


Lodgment  and  Payment  Schedule. 

In  the  High  Court  of  Justice, 
Chancery  Division. 

(Short  title  and  reference  to  the  record.) 
Ledger  credit — As  above. 


(Date.) 


I. — Lodgment. 


Farticolars  of  funds  to  be 
lodged. 


Balance  certified  to  be  due 

to  testator's  (intestate's) 

estate. 
Balance  to  be  certified  to  be 

due  from  receiver  on  his 

final  account. 
Oonsols    

Balance  due  from  executors 
(or  administrators) . 

Dividends  payable  to  them 
on  Consols  before  or  after 
transfer. 


Person  to  make  the 
lodgment. 


J.  W.,  defendant   . . 
E.  F.,  the  receiver. 


R.  3.  and  E.  B.,  de- 
fendants. 
The  same 


The  same. 


Amounts. 


Money. 


£     s.    d. 
435     0     0 


334     2     6 


Securities. 


£     *.    d. 


3,000     0     0 


(m)  It  is  no  longer  the  practice  to  make  sums  under  £10  payable  to  the 
solicitor  on  his  undertaking  to  pay  them  to  the  parties  entitled  in  consequenoe 
of  the  facilities  for  transmission  of  money  through  the  Post  Office:  Me  Bell, 
W.  N.  (1894)  9;  S.  C.  F.  E.  1905,  i.  48. 
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Funds  in  Court 
and  to  be  dealt  with. 


II. — ^Payment. 

£8,000  Consols. 
£400  Monej  on  deposit. 
£300  Cash. 
.Funds  to  be  lodged  as  above. 


Particulate  of  payments, 

transfers,  or  other 

operations,  to  be  carried 

out  by  the  Paymaster. 


Pay  unpaid  funeral  ex- 
penses. 

Sell  Consols    

Out  of  proceeds  and  balance 
of  cash,  money  on  deposit 
and  interest 

Pay  costs  of  plaintiff  and 
defendantsR.  J.  andE.  B. 
taxed  under  this  order. 

And  no  duty  or  income  tax 
being  payable  by  reason 
of  insufSciency  of  estate 
to  pay  principal  sums  due 
to  creditors  of  deceased. 

Pay  residue  of  funds  to  the 
creditors  named  in  the 
second  column  in  pro- 
portion to  the  amounts 
certified  to  be  due  to 
them  respectively  by  the 
Master'scertificate,  dated 
the  ,  19  ,  and  set 
opposite  to  their  names 
in  this  column,  namely: — 
£550  10  6 
23     5     0 


Payees,  transferees, 

or  titles  of  separate 

accounts. 


H.  T.,  of,  ^c. 


John  Brown,  of,  ^-c. 
Albert  Clarke,  of,  ^c. 


{Complete  this  from  schedule  of  debts  allowed.) 


Amounts. 


Money. 


£     s.    d. 
15     0     0 


Securities. 


11,000    0    0 
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CHAPTER  XIX. 

COSTS. 

[Dan.  Pr.,  pp.  1021— U09.] 

Section  I. — Costs  in  General  (a). 

['Dan.  Pi:,  pp.  1021—1027.] 

(o)  Costs  in  general. — See  Seton,  240—243;  Morgan  &  Wurtzburg,  93 — 149. 
Costs  in  general  are  in  the  discretion  of  the  Court,  subject  (1)  to  the  right  of 
an  executor,  administrator,  trustee,  or  mortgagee  who  has  not  unreasonably 
instituted,  carried  on,  or  resisted  proceedings,  to  receive  his  costs  out  of  the 
estate;  and  (2)  where  any  action  or  issue  is  tried  by  a  jury,  the  costs  are  to 
follow  the  event,  trnle^  for  good  cause  the  Judge  or  Court  shall  otherwise  order; 
and  (3)  when  issues  in  fact  and  law  are  raised  upon  a  claim  or  counterclaim, 
the  costs  of  the  several  issues  rfispectively  are,  unless  otherwise  ordered,  to 
follow  the  event;  and  (4)  in  actions  founded  on  contract  where  not  more  than 
£50  is  recovered,  the  plaintiff  is  only  entitled  to  such  costs  as  he  would  recover 
in  the  County  Court  unless  the  Court  or  Judge  otherwise  orders.  See  O.  LXV. 
1,  2,  12,  27  (46);  J.  A.  1890,  s.  5. 

Coats  of  interlocutory  proceedings,  where  costs  in  the  action. — See  0.  LXV. 
23,  27  (31);   Dan.  Pr.  1024^1026;  Seton,  244. 


Section  II. — Costs  from  one  Party  to  Another  (6). 

[Dan.  Pr.,  pp.  1027—1053.] 

(S)  Apportionment  of  costs. — See  Dan.  Pr.  1046 — 1050;  Seton,  250;   Mor- 

fan  &  Wurtzburg,   128—132.     For  forms  of  order,  see  Seton,  239,  No.   3; 
40,  No.  6. 

Set-of  of  cosU.—O.  LXV.  14,  27  (21),  (31),  (32);  see  Daji.  Pr.  1050,  1051; 
Seton,  252;  Morgan  6c  Wurtzburg,  132 — 134.  For  forms  of  orders,  see  Seton, 
236,  No.  9;  236,  Nos.  13,  14. 

Direction,  to  pay  costs,  without  prejudice,  how  ultimately  to  he  home. — See 
Dan.  Pr.  1062;  Seton,  238.     For  form  of  order,  see  Seton,  236,  No.  6. 

Costs:  to  whom  made  payable. — See  Dan.  Pr.  1052;  SetOn,  239;  Morgan 
&  Wurtzburg,  124—128. 


Section  III. — Costs  out  of  the  Fund  (c). 

IBan.  Pr.,  pp.  1054—1078.] 

(o)  Taxation  and  payment  of  costs  out  of  fund. — ^For  forms  of  order,  see 
Seton,  238—240,  Nos.  1—6. 

Costs  of  trustees,  #c. — See  Dan.  Pr.  1054 — 1067;  Lewin  on  Trusts,  12th  ed., 
1265—1277;  Morgan  &  Wurtzburg,  396—416. 
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Costs  in  administration  actions,  tvhere  fund  insufficient. — See  Dan.  Pr.  1067 
—1069;  Seton,  1441,  No.  6;  Morgan  &  Wurtzburg,  200—204.  For  forms 
of  orders,  see  Seton,  239,  No.  3;  1393,  No.  3;   1394,  No.  4;  1396,  Nos.  7,9. 

The  like,  where  fund  sufficient.— ^ee  Dan.  Pr.  1069—1076;  Seton,  1449— 
1455;  Morgan  &  Wurtzburg,  165—200. 

Apportionment  of  costs  between  difierent  funds. — See  Dan.  Pr.  1076 — 1078; 
Seton,  1461 ;  Morgan  &  Wurtzburg,  174 — 176.  For  forms  of  orders,  see  Seton, 
240,  No.  6;  1250,  No.  13. 


Section  IV. — The  Principles  oe  Taxation  (d). 

[Dan.  Pr.,  pp.  1078-1094.] 

(d)  Taxation  as  between  party  and  party. — See  0.  LXV.  22,  27  (29),  (44); 
Dan.  Pr.  1078,  1079;  Seton,  243;  Morgan  &  Wurtzburg,  4,  483. 

Taxation  as  between  solictor  and,  client. — See  Dan.  Pr.  1079—1085;  Seton, 
243;  Morgan  &  Wurtzburg,  4.  For  forms  of  bills  of  costs.  Ibid.,  663—683; 
Johnson,  2nd  ed.,  114,  122,  172,  178,  203,  209.  For  forms  of  orders,  see  Seton, 
237,  No.  17;  239,  No.  5.  For  forms  of  orders  in  charity  cases,  see  Seton,  1248, 
Nos.  9,  10;  1250,  No.  14.  As  to  costs  of  actions  relating  to  charities,  |see 
Morgan  &  Wurtzburg,  204—213. 

Costs,  charges,  and  expenses. — See  Dan.  Pr.  1086 — 1087;  Seton,  1126 — 1138; 
Morgan  &  Wurtzburg,  398—406.  For  forms  of  bills  of  costs,  Ibid.,  683—722; 
Johnson,  172,  197,  209.  For  forms  of  order,  see  Seton,  1126.  For  forms  of 
order  in  a  charity  suit,  see  Seton,  1248,  Nos.  9,  10;  1250,  No.  14.  For  form 
of  order,  where  purchaser  under  an  order  of  the  Court  is  discharged,  see  Seton, 
346,  No.  1;  and  see  Morgan  &  Wurtzburg,  380,  381. 

Discretionary  allowances. — See  Dan.  Pr.  1087 — 1089,  and  notes  thereto; 
Seton,  287—300;  Morgan  &  Wurtzburg,  482—503;  0.  LXV.  27  (1),  (3),  (4), 
(9),  (10),  (11),  (12),  (15),  (24),  (29),  (36),  (38),  (45),  (46),  (47). 


Section  V. — Method  of  Taxation  (e). 

[Dan.  Pr.,  pp.  1094—1106.] 

(e)  Taxation  of  Costs  in  the  Chancery  Division. — Summary  of  Material. 
Provisions  of  R.  S.  C.  1883. 

Scales  of  taxation. — Oosts  wUl  be  allowed  on  the  lower  scale,       Ordee. 

except  where  on  special  grounds  an  order  is  made  for  allowance 

on  the  higher  scale,  or  where  the  Taxing  Master,  under  directions 
given  him  by  the  Court  or  a  Judge,  thinks  such  allowance  ought 
upon  such  special  grounds  to  be  made.  Upon  a  taxation  as 
between  a  solicitor  and  his  client'the  Taxing  Master  may  on  special 
grounds  allow  costs  on  the  higher  scale  DXV.  8 — 10. 

(See  Dan.  Pr.  1090—1093 ;  He  Spettigue's  Trusts,  32  W.  E. 
385;  Se  Chaytor's  Settled  Estates  Act,  25  C.  D.  661;  Hudson  v. 
Osgerby,  32  W.  E.  566;  Williamson  v.  North  Staffordshire  Sy. 
Co.,  32  C.  D.  399;  Paine  v.  Chisholm,  (1891)  1  Q.  B.  631;  Assets 
Development  Co.  v.  Close,  (1900)  2  Ch.  717;  Sivington  v.  Garden, 
(1901)  1  Ch.  661;  G.  W.  Ry.  v.  Carpalla,  #o.  Co.,  (1909)  2  Ch. 
471;  and  see  King's  Costs,  p.  xiii.) 

Costs  to  be  allowed  on  taxation. — On  every  taxation  the  Taxing 
Master  shall  allow  all  such  ooste,  ohargfes  and  expenses  as  shall 
appear  to  him  to  have  been  necessary  or  proper  for  the  attain- 
ment of  justice,  or  for  defending  the  rights  of  any  party,  except 
such  as  appear  to  have  been  incurred  or  increased  through 
over   caution,   &c „     27  (29). 
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(The  effect  of  this  rule  is  to  create  a  general  exception  within       Oedee. 

r.  8,  and  to  make  an  increase  of  every  allowanoe  in  App.  N.  dis 

cretionary  iu  abnormal  cases:  Re  Ei-meii,  (1903)  2  Ch.  156.  But 
the  Master  has  no  power  to  reduce  th©4eea  iset  forth  in  the  "  lower 
scale"  m  App.  N.:  Price  v.  Clinton,  (1906)  2  Ch.  487.) 

Iiuiorsemeiit  on  bills  of  costs. — Every  bill  of  costs  left  for 
taxation  must  be  indorsed  with  the  name  and  address  of  tlie 
solicitor  leaving  the  same,  and  of  his  principal,  if  he  is  an  agent, 
including  any  solicitor  who  is  intended  to  participate  in  the  costs  LXV.  27  (58). 

Distribution  of  work  in  taxing  d&partmeni. — Subject  to  any 
direction  to  be  from  time  to  time  given  by  the  Lord  Chancellor 
as  to  the  taxation  of  costs  in  any  pai-ticular  class  of  business, 
the  business  of  the  taxing  department  of  the  Central  Office  shall 
be  regulated  and  distributed  by  the  Taxing  Masters  in  such 
manner  as  they  may  deem  expedient,  provid^  that  where  there 
has  been  any  former  taxation  in  the  same  cause  or  matter,  or 
in  any  summons  under  0.  LV.  3,  4,  relating  to  the  same  estate 
or  trust,  the  taxation  shall  go  to  the  same  Master  hefore  whom 
the  former  taxation  took  place  ,,     18. 

Notice  of  taxinr/. — One^  Aaij's  notice  of  taxing  must  be  given 
in  all  cases  where  notice  to  tax  is  necessary;  but  notice  is  not 
necessary  where  the  defendant  has  not  appeared  in  person,  or  by 
his  solicitor  or  guardian   ,,     16,17. 

Taxing  Masters  to  assist  each  other. — One  Taxing  Master  may 
assist  and  take  the  work  of  another  ^,      19. 

Abolition  of  warrants. — Warrants  on  leaxing-,  to  bring  in,  and 
to  tax  are  abolished  ,j     19a. 

Date  of  perfecting  order  to  be  certified. — The  proper  officer 
by  whom  an  order  directing  a  taxation  is  drawn  up  must  certify 
upon  it  the  date  on  which  it  was  perfected  „     19b. 

Copy  of  order,  ^o.  to  be  left. — ^The  solicitor  having  carriage 
of  the  order  must  leave  at  the  Taxing  Office  within  seven  days 
after  perfecting  of  the  order  a  copy  of  it,  and  a  statement  of  the 
names  and  addresses  of  the  parties  appearing  in  person,  and  of 
the  solicitors  of  the  parties  not  appearing  in  person.  In  case  of 
default  no  costs  of  drawing  or  copying  me  bill  nor  of  attending 
the  taxation  will  be  allowed  „     19c. 

Notice  of  time  for  leavinri  bills. — On  the  copy  of  the  order 
being  left  the  Taxing  Master  must  send  by  post  to  the  parties  a 
notice  fixing  the  date  before  which  the  bills  are  to  be  left  for 
taxation,  and  a  subsequent  date  on  which  the  taxation  is  to  be 
proceeded  with  „     19d. 

Notice  of  adjournment. — Tlie  taxation  is  to  be  continued,  if 
possible,  without  interruption ;  but,  if  adjourned,  notice  is  to  be 
sent  by  the  Taxing  Master  by  post  to  any  solicitor  not  pi-eaent 
at  the  time  of  the  adjournment  whose  attendance  he  may  desire 
at  the  next  appointment   „     19e. 

Power  of  Trnxmg  Master  in  case  of  delay. — Any  solicitor  failingi 
to  leave  his  bill  within  the  time  fixed  or  delaying  the  taxation  is 
to  forfeit  his  fees  for  drawing  his  bill  and  attending  the  taxation      „     190. 

Forms  of  bills.— The  professional  charges  must  be  entered  in 
a  separate  column  from  the  disbursements,  and  each  column  must 
be  cast  before  the  bill  U  left  „     19Tr. 

Transmission  of  books,  ^e.  by  Master  to  Taxing  Master.— 
Where  required  for  the  purposes  of  taxation  the  Master  will 
transmit  to  the  Taxing  Master  all  necessary  books,  papers,  and 
documents  in  Chambers  relating  to  the  cause  or  matter  „     20,21. 

Power  to  make  nn  interim  certificate.— The  Taxing  Master  may 
make  one  or  more  interim  certificate  or  certificates,  allocatur  or 
ajlooaturs  in  any  taxation  for  any  portion  or  portions  of  the 
taxed  costs  without  waiting  until  a  certificate  for  the  full  amount 
can  bo  made   ; »   27  (17j!). 

Attendance  of  parties  on  taxation. — ^The  Taxing  Master  must 
direct  what  parties  are  to  attend  on  the  taxation  of  costs  to  be 
borne  bv  a,  fund  or  estate,  and  disallow  the  costs  of  unnecessary 
parties.:. 27(27). 
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(Refusal    or   negleot    to    procure    taxation. — In    such    case   the        Okdbe. 

Taxing  Master  may  certify  the  coats  of  the  other  parties,  and  the 

refusal  or  neglect  of  the  party  in  default,  or  may  allow  a  Inominal 

or  other  sum  to  such  party    LXV.  27  (28). 

Taxation  where  action,  ^c.  dismissed  with  costs. — ^Where  an 
action  or  petition  is  dismissed  with  costs,  or  a  motion  is  refused 
with  costs,  or  any  costs  are  by  any  general  or  special  order 
directed  to  be  paid,  such  costs  may  be  taxed  without  any  order 

referring  the  same  for  taxation  „     27  (33)., 

Ta<cation  in  eas^  the  parties  differ. — The  costs  must  be  brought 
into  the  Taxing  Office  by  the  party  claiming  the  same,  and  notice 
given  to  Che  other  party;  who  may  inspect  the  bill  within  eight 
days  after  such  notice,  without  fee;  at  expiration  of  such  eight 
days  he  must  either  agree  to  pay  the  costs  or  signify  his  dissent 
therefrom,  with  liberty  to  tender  a  sum  of  money  for  the  costs. 
Where  the  tender  exceeds  the  sum  allowed  on  taxation  the  costs 

of  taxation  must  be  borne  by  the  party  claiming  the  costs ,,     27  (34). 

Where  costs  payable  out  of  a  fund  in.  Court. — In  such  case  the 
Taxing  Master's  certificate  must  state  the  total  amount  of  all  such 

costs,  without  any  direction  for  that  purpose  in  the  order .,    „     27(35). 

When  costs  payable  out  of  a  fund  or  estate  have  been  increased 
by  unnecessary  delay,  or  by  improper,  vexatious,  prolix,  or  un- 
necessary proceedings,  or  by  other  misconduct  or  negligence,  or 
that  from  any  other  cause  the  costs  are  excessive,  the  Taxing 
Master  shall  allow  only  such  an  amount  aa  may  be  reasonable, 

or  may  assess  the  same  at  a  gross  sum  „  27  (38a). 

If  on  the  taxation  of  a,  bill  payable  out  of  a  fund  or  estate, 
or  out  of  the  assets  of  a  company  in  liquidation,  the  amount  of 
the  professional  charges  and  disbursements  is  reduced  by  a  sixth 
part,  no  costs  are  to  be  allowed  to  the  solicitor  leaving  the  bill 
for  taxation  for  drawing  and  copying  it,  nor  for  attending  the 

taxation •. „  27  (38b). 

The  Taxing  Master  may,  pending  the  consideration  of  any 
objections  to  a  taxation,  issue  a  certificate  or  allocatur  for  or 

on  account  of  the  remainder  of  the  bill  of  costs  „     27  (39). 

The  Taxing  Master  may  require  the  solicitor  to  deliver  or  send 
to  his  client,  free  of  charge,  a  copy  of  the  bill  of  costs,  to  be 
paid  out  of  any  fund  or  property,  accompanied  by  any  statement 
the  Master  may  direct,  and  by  a  letter  informing  the  client  that 
the  bill  has  been  referred  to  the  Taxing  Master  (giving  his  name 
and  address)   for   taxation,  and  will  be  proceeded  with  at  the 

time  appointed  for  the  purpose  „     27(56). 

Delay  before  Taxing  Master. — Where  any  party  is  guilty  of 
neglect  or  delay  in  proceedings  before  the  Taxing  Master,  or 
puts  any  other  party  to  any  unnecessary  expense,  the  Master 
may  direct  such  party  or  his  solicitor  to  pay  such  costs  as  he  may 

think   proper    „     27(5.5). 

Power  of  Taxing  Master  to  limit  or  extend-  time. — The  Taxing 
Master  may  limit  or  extend  the  time  for  any  proceeding  before 
him,  and  where  by  any  order  a  time  is  appointed  for  any  pro- 
ceeding before  a  Taxing  Master,  he  may  extend  such  time  without 

any  certificate  or  order  for  the  purpose „     27  (57). 

Special  allowances  to  be  made  by  Taxing  Master. — Preparation 
of  pleadings,  &o.*  (1,  2) ;  instructions  to  sue  or  defend  (3) : 
swearing  affidavits  (4) ;  instructions  for  and  drawing  special 
affidavits  (5);  delivery  of  pleadings,  services,  notices,  perusals, 
separate  pleadings,  &o.,  where  the  same  solicitor  appears  ifor  more 
than  one  party  (6,  7,  8) ;  evidence  (9) ;  agency  correspondence 
(10);  attendance  upon  registrars  (11);  attendance  at  Chambers 
(12,  13) ;  fees  to  counsel  for  settling  pleadings,  &c.  (15)  (and  see 
O.  LXV.  22,  as  to  the  costs  of  having  drafts  settled  by  private 
counsel,  where  there  is  a  reference  to  the  conveyancing  counsel) ; 
counsel  at  Chambers  (16)  (see  Re  Chapman,  10  Q.  B.  D.  64) ;  in- 
spection of  documents  (17) ;  copies  of  documents  (18)  ;  improper, 

(*)  These  numbers  refer  to  the  corresponding  numbers  of  the  sub-rules  of 
O.  LXV.  27. 
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vexations,   uimecesaary,  or   prolix  pleadings,  &c.   (20,  21);   uu-       Oboeb. 

necessary  appearance  in  Court  or  Chambers  (23) ;  applications 

to  extend  time  (24) ;  costs  to  be  allowed  on  taxation  (29)  (see 
Se  Ermen,  (1903)  2  Ch.  156) ;  amendment  of  plaintiff^  plead- 
ings (31,  32);  fees  of  conveyancing  counsel,  accountants,  &o. 
(36);  proceedings  in  District  Eegistry  (43);  retaining  fee  to 
counsel  (44) ;  fees  for  conferences  (45) ;  retaining  more  than  one 
counsel  '(46,  47) ;  refresher  fees  (48) ;  briefs  prematurely  de- 
livered (49) ;  costs  of  abortive  setting  down  for  trial  of  a  cause 
or  matter  (50) ;  fees  to  clerks  of  counsel  (51) ;  vouchers  for  fees 
of  counsel  (52)    LXV.  27. 

(See  further,  Dan.  Pr.  1087 — 1094,  and  notes  thereto;  Seion, 
287—300;  Morgan  &  Wurtzburg,  482—503.) 

Semmo  of  taxation. — Objections  in  writing  must  be  carried 
into  the  Taxing  Office  by  the  party  dissatisfied,  and  delivered  to 
the  other  side,  showing  concisely  the  items  objected  to,  and  the 
grounds  of  objection.  The  Taxing  Master  may  issue,  pending 
the  consideration  of  such  objections,  a  certificate  for  or  on  account 
of  the  remainder  of  the  bill  of  costs,  and  such  fresh  certificate 
as  may  be  necessary  after  his  decision  upon  such  objections...      „     27  (39). 

Thereupon  the  Taxing'Master  must  reconsider  and  review  his 
taxation,  and,  if  required,  state  in  his  certificate,  or  by  refer- 
ence to  the  objections,  tiie  grounds  of  his  decision  and  any 
special  circumstances ; „     27  (40). 

A  party  dissatisfied  with  the  certificate  may,  within  fourteen 
days  iiosD.  the  date  thereof,  apply  for  an  order  to  review  the 
taxation  as  to  any  item  which  may  have  been  objected  to;  as  to 
the  rest  the  certificate  is  final  „     27(41). 

As  to  proceedings  on  taxation  generally,  see  Morgan  &  Wurtftburg,  467 — 482. 
For  forms  of  directions  in  orders  for  taxation,  see  Seton,  234 — 240.  As  a  rule, 
in  Chancery  actions,  costs  will  not  be  ordered  to  be  taxed  in  the  District 
Registry  :  Say  v.  Whittaker,  6  C.  D.  734;  Re  Wilson,  27  C.  D.  242.  As  to 
the  duties,  powers,  and  authorities  of  the  Taxing  Master,  see  Dan.  Pr.  1094, 
1095;  O.  LXV.  19,  27  (25,  26). 


1459. 

(Title  and  reference  to  the  record.)  Headings  of 

The  bill  of  costs  [7/  so:   and  charges  and  expenses]  of  the  (/). 
plaintiffs:  10%!]  ^''' 

Or,  of  all  the  defendants: 

Or,  of  the  defendants,  A.  B.,  do. : 

Or,  of  C.  D.,  and  E.  F.,  attending  the  proceedings— or  as 
may  be ;  to  be  taxed  [If  so :  as  between  solicitor  and  client]  under 
the  judgment  [or,  order]  dated  the day  of ,  19 — . 


(/)  A  bUl  of  costs  for  taxation  should  be  written  on  foolscap  paper  book- 
wise  with  a  clear  margin  on  the  left-hand  side  of  each  side,  in  order  that  the 
amounts  taxed  off  may  be  there  placed  by  the  taxing  officer  in  taxing  the  bill: 
Dan.  Pr.  1096.  As  to  indorsement  of  the  name  and  address  of  the  solicitor,  on 
a  bill  of  cosfa,  see  O.  LXV.  27  (58),  and  headuote,  f.  749.  The  professional 
charges  must  be  entered  in  a  separate  column  from  the  disbursements,  and  the 
columns  must  be  cast  before  the  bill  is  left  for  taxation:  0.  LXV.  19h;  and 
hcadnote,  p.  749-    As  to  obtaining  copies  of  the  bUl,  see  Dan.  Pr.  1097. 


752 


COSTS. 


[Ch.  XIX. 


1460. 

Certificate 
verifying  copy 
of  judgment 
or  order  (<?) . 
[Dan.  Pr. 
1095.] 

1461. 

Certificate  of 

no  previous 

reference,  &c.  [  l- 

w. 

[Dan.  Pr. 
1096.] 


{Same  as  Form  1168.) 


This    case    has    [not]    already    been    referred    to    [a]    Master 

(Solicitor's  signature.) 


Dat(} 


-,  19-. 


Referred  to  Master 

Sitting  Master's  Clerk 


1462. 

Statement  of 
parties  (i). 


19- 


A.  No. 


In  the  High  Court  of  Justice, 
Chancery  Division. 

Mr.  Justice , 

Master  » . 

Statement  of  parties. 
A.  V.  B. 


Names  and  Addresses 
of  Solicitors. 


N.  F.  &  W., 

12,  . Street, 

E.G. 

F.  &  Co., 

28,  Lincoln's  Inn  Fields, 
W.  C. 


Names  of  Parties. 


Plaintiff,  T.  A. 


Defendants,    C.    B.    and 
E.  F. 


C  H.,  a  party  attending 
proceedings  in  person. 


Nature  of  Interest  of 
Parties. 


Tenant  for  life. 


Trustees  of  settlement  dated 
day  of ,  19 — . 

Remainderman . 


{g)  The  copy  should  be  written  on  foolscap  paper  bookwise;  and  the  certi- 
ficate should  be  written  in  the  margin  of  the  first  page:  Dan.  Pr.  1096. 

(K)  This  certificate  is  stamped  on  the  duplicate  judgment  or  order,  and  on 
the  certified  copy,  by  the  sitting  Master's  clerk,  and  signed  by  the  solicitor. 
The  clerk  then  gives  the  Master's  name  if  the  case  has  not  been  already 
referred:  Dan.  Pr.  1096.  As  to  the  reference  to  a  Taxing  Master,  see  0. 
LXV.  18;  and  headnote,  p.  749. 

(i)  See  0.  LXV.  19c;  and  headnote,  p.  749.  If  any  of  the  parties  do  not 
appear,  or  appear  in  person,  it  should  be  so  stated:  Note  to  official  form.  As 
to  the  fees  on  taxation,  see  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  Nob.  81,  102, 
103.  The  fees  are  payable  by  stamps:  Ord.  as  to  Stamps,  July,  1884,  Sched. 
In  practice  impressed  stamps  are  insisted  on. 
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1463. 

{Title  and  reference  to  the  record.)  statement  of 

Objections  taken  by  the  plaintiff  [or  as  may  be]  to  the  thrallowance 

taxation  by  Master   ,  of  the    bill  of  costs  of  the  or  disallow- 

plaintiff  [or  as  may  be],  under  the  judgment  [or,  order]  farMll'or^ 

dated  the day  of ,  19 — .  "^^^  ^^  taxed 

The  plaintiff  [or  as  may  be]  objects,  for  the  following  grounds  [Dkn.  Pr. 
and  reasons,  to  the  allowance  [or,  disallowance]  of  the  following  ""*'^ 
items;  namely: 

1.  Because,  cfc.,|  (Set  out  the  grounds  and  reasons,  in 

2.  Because,  dc,  t  numbered,  paragraphs  {I); 

And  then  specify  by  a  list  in  a  short  and  concise  form  the 
item  or  items,  or  parts  or  part  thereof,  objected  to.) 


1464. 
Formal  parts :  see  Form  39 .  Summons  to 

on  the  part  of  the  plaintiff  [or  as  m^u  be],  that  the  objections  of  f^'T    ,  , 

the  applicant,  dated  the day  of ,  19—,  to  the  taxation  of  [Dan.  Pr. 

costs  in  this  action  [or,  matter]  under  the  judgment  [or,  order],  ^^°*'-' 

dated  the  day  of  :,  19—,  may  be  allowed;  and  that  it 

may  be  referred  back  to  the  Taxing  Master  to  vary  his  certificate 

accordingly;  and  that  the  defendant  C.  ^.[or  as  may  be]  may  be. 

ordered  to  pay  to  the  applicant  his  costs  of  this  application,  and 

consequent  thereupon. 


(A)  See  0.  LXV.  27  (39);  and  headnote,  p.  751. 

(Z)  The'  grounds  and  reasons  for  the  objections  must  be  stated:  0.  LXV. 
27  (39);  Se  Bill,  33  0.  D.  266.  Formerly  the  practice  was  the  other  way: 
Simmons  v.  Storer,  14  0.  D.  154.  Particular  items  need  not  be  specified  when 
the  question  is  whether  the  Taxing  Master  has  proceeded  upon  a  correct" 
principle:  Sparrow  v.  Hill,  7  Q.  B.  D.  362;  Re  Fletcher  and  Dyson,  (1903)  2 
Ck.  688;  Se  Castle,  36  C.  D.  194;  but  see  Craske  v.  Wade,  80  L.  T.  380. 
A  point  not  raised  in  the  objections  cannot  be  taken  on  the  hearing  of  a  sum- 
mons to  review:  Re  Nation,  57  L.  T.  648;  Shrapnel  v.  Laing,  20  Q.  B.  D. 
334;  Strousherg  v.  Sanders,  38  W.  R.  117.  A  solicitor  who  had  been  discharged 
was  held  entitled  to  be  treated  as  a  "party"  under  r.  27  (39),  notwithstanding 
his  late  client's  objections  to  the  taxation:  Re  Clarice's  Settlement,  W.  N. 
(1911)  39. 

im)  See  0.  LXV.  27  (41);  and  headnote,  p.  751.  As  to  review  of  taxa- 
tion, see  Morgan  &  Wurtzburg,  748 — 750;  Seton,  286.  For  forms  of  order, 
see  Seton,  285,  286,  Nos.  1—4.  The  Master  does  not  deal  with  the  sum- 
mons, but  adjourns  it  into  Ct.  for  argument.  A  person  wKo  is  not  a  party 
to  the  making  of  the  order  for  taxation,  and  who  is  dissatisfied  with  the 
taxation,  ought  not  to  apply  to  have  the  taxation  reviewed,  but  to  have  the 
order  for  taxation  set  aside:  Charlton  v.  C,  31  W.  R.  237;  but  see  Re  Clarke's 
Settlement,  supra. 

D . — F .  48 
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[Ch.  XIX. 


Section  VI.— Payment  of  Costs,  how  Enforced  («). 


1465. 

Frteoipe  for 
writ  oi  fieri 
facias  for 
costs  only. 
[Dan.  Pr. 
1106.] 

1466. 

Writ  oi  fieri 
facias  for 
costs  only  (o). 
[Dan.  Pr. 
1106.] 

1467. 

Summons  for 
leave  to  issue 
sequestration 
to  enforce 
payment  of 
costs  (^). 
[Dan.  Pr. 
1106.] 


[Dan.  Pr.,  pp.  1106—1109.] 


(Sefi  Form  922.) 


(Same  as  Form  928.) 


{Same  as  Form  1013.) 


(«)  Enforoimg  payment  of  costs. — See  Seton,  306,  428,  429;  Morgan 
&  Wurtzburg,  508 — 542.  A  judgment  or  order  for  payment  of  costs  may  be 
enforced  in  the  modes  following,  viz.: — 

A.  Where  the  costs  are  payable  by  one  party  to  another: 

(1.)  By  a  writ  of  fi.  fa.  or  elegit,  and,  if  desired,  by  a  separate  writ  of 

execution  from  that  for  recovery  of  any  money  payable  under  the 

judgment,  &o.:  0.  XLII.  17,  18. 
(2.)  By  writ  of  sequestration,  by  leave  of  the  Ct.  or  a  Judge:  0.  XLIII.7. 
(3.)  In  the  case  of  a  solicitor  ordered  to  pay  costs  for  misconduct  as  such, 

by  writ  of  attaohment,  or  sequestration :  0.  XLIV. ;  32  &  33  Vic. 

c.  62,  s.  4. 
(4.)  Attaohment  of  debts:  0.  XLV.;  see  Nott  v.  Sands,  W.  N.  (1883)  74; . 

Edmunds  v.  Edmunds,  (1904)  P.  362. 
(5.)  Charging  orders  on  stock  or  shares:  0.  XLVI. 

B.  Where  costs  are  payable  out  of  a  fund  not  in  Ct.,  or  estate: 
(1.)  By  a  declaration  of  charge  on  the  property. 

(2.)  By  a  sale. 

See  Dan.  Pr.  1106—1109;  Morgan  &  Wurtzburg,  642;  Seton,  253.  For  form 
■  of  order  making  costs  a.  charge,  see  Seton,  235,  No.  7. 

As  to  the  costs  of  the  ofScial  solicitor,  where  appointed  guardian  ad  litem  of 
an  infant  or  person  of  unsound  mind,  see  Dan.  Pr.  1108;  O.  LXV.  13;  Eady 
v.  Elsdon,  (1901)  2  K.  B.  460. 

As  to  interest  on  costs,  see  Seton,  253,  299;  Morgan  &  Wurtzburg,  538 — 
540;  O.  XLII.  16;  App.  H.,  No.  1.  Interest  runs  from  the  date  of  the 
judgment:  Pyman  S;  Co.  v.  Burt,  W.  N.  (1884)  100;  Landowners'  West 
of  England  and  South  Wales,  #c.  Co.  v.  Ashford,  33  W.  B.  41;  Re  London 
Wharfage,  \o.  Co.,  54  L.  J.  Ch.  1137;  Boswell  v.  Coahs,  67  L.  J.  Ch.  101; 
Taylor  v.  Boe,  (1894)  1  Oh.  413. 

(o)  App.  H.,  No.  2. 

(j>)  0.  XLIII.  7.  Application  for  leave  to  issue  sequestration  under  such 
rule  should  be  made  in  Chambers:  Snow  v.  Bolton,  17  C.  D.  433. 
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CHAPTER  XX. 
APPEALS. 

{Dan.  Pr.,  pp.  1110—1169.] 

— ♦- — 

Section  I. — Appeals  Generally  (a). 

{Dan.  Pr.,  pp.  1110—1120.]  ^^g^ 

Formal  parts :  see  Form  32.  Notice  of 

on  the  part,  of  the  defendant  A.  B.  [or  as  may  he],  that  all  pro-  ^oe^^dSgs"^ 
ceedings  upon  or  under  the  judgment  [or,  order]  dated  the pending  an 


day  of ,  19 — ,  made  in  this  action  may  be  stayed,  pending  the  [Dan!  Pr. 

hearing  of  the  appeal  therefrom,  whereof  notice  was  served  by  the  m'''— 1120.] 
applicant  on  the day  of ,  19 — . 


Section  II. — Appeals  to  the  Court  of  Appeal. 

IDan.  Pr.,  pp.  1121—1152.] 

Appeals  to  the  Court  of  Appeal. — Summary  of  Material  Provisions  of 
R.  S.  C.  1883. 

(o)  As  to  appeals  from  consent  orders,  see  Dan.  Pr.  1110.  By  persons  not 
parties  to  the  record,  Ibid.,  1111,  1112;  Seton,  824.  As  a,  poor  person:  Dan. 
Pr.  1112.  By  a  bankrupt,  Ibid.  As  to  grounds  of  appeal,  Ibid.  As  to  appeals 
in  matters  of  discretion  of  the  Judge,  Ibid.  As  to  appeals  for  costs,  J.  A. 
1873,  ».  49;  O.  LXV.  1;  Dan.  Pr.  1114—1117;  Seton,  818—820.  As  to  appeal- 
ing from  part  of  an  order,  se«  Dan.  Pr.  1117.  As  to  appeals  from  orders  in 
Chambers,  see  Dan.  Pr.  1121;  Seton,  820 — 822.  As  to  appeals  in  matters  of 
practice  and  procedure,  see  Dan.  Pr.  1112,  1113;  J.  A.  1894,  s.  1  (4). 

(6)  An  appeal  does  not  operate  as  a  stay  of  execution  except  so  far  as  the 
Ct.  or  a  Judgfe  below  or  the  Ct.  of  Appeal  may  order.  An  application  to  stay 
should  in  the  first  instance  be  made,  by  summons  or  motion  on  notice,  to  the 
Ct.  below:  A.-G.  v.  Swansea  Co.,  9  0.  D.  46,  C.  A.;  Goddard  v.  Thompson, 
47  L.  J.  Q.  B.  382;  Otto  v.  Lindford,  18  C.  D.  394,  C.  A.  The  Ct.  ol  Appeal 
has  an  alternative  jurisdiction  to  stay  the  proceedings,  and  an  application  to 
the  Ct.  of  Appeal  need  not  be  made,  within  14  days  from  the  refusal  in  the 
Ct.  below,  as  it  is  not  properly  an  appeal  motion:  Cropper  v.  Smith,  24  CD. 
305.  As  to  stay  of  proceedings  pending  an  appeal,  see  Seton,  842,  843;  dnd 
see  the  cases  cited  Dan.  Pr.  1117 — 1120.  The  terms  on  which  leave  is  granted 
will  depend  on  the  circumstances  of  the  particular ,  ease,  and  there  is  no  rule 
of  practice  limiting  the  absolute  judicial  discretion  given  to  the  Ct.  by  0. 
LVIII.  16  to  grant  or  refuse  a  stay:  A.-G.  v.  Emerson,  24  Q.  B.  D.  56.  For 
forms  of  orders,  see  Seton,  839,  840,  Nog.  9,  10. 

48  (2) 
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Appeal  to  he  by  way  of  reliearmg. — All  appeals  must  be  by  way       Oedbb. 

of  rehearing:  and  be  brought  by  notice  of  motion  in  a  summary  . 

way.    The  whole  or  part  oi  the  judgment  may  be  appealed  from : 

to  be  stated  in  the  notice  of  motion IiVIII.  1. 

Servioe  of  notice  of  appeal. — ^Notice  of  appeal  must  be  served 
only  on  the  parties  affected  by  the  appeal;  but  the  Court  of 
Appeal  may  direct  other  parties  to  be  served ;  the  notice  of  appeal 
may  be  amended  as  the  Court  of  Appeal  may  think  fit  „       2, 

Length  of  notice. — Notice  of  appeal  from  any  judgment  (final 
or  interlocutory),  or  from'  a  final  order,  must  be  a  fourteen  days' 
notice:   from  an  interlocutory  order,  a  four  days'  notice  „       3» 

Power  of  Court  of  Appeal  over  the  proceedings. — The  Court 
of  Appeal  has  all  the  powers  and  duties  of  the  High  Court  as  to 
amendment  and  reception  of  evidence.  Further  evidence  may 
be  given' without  special  leave  upon  interlocutory  applications, 
or  in  any  case  as  to  matters  which  occurred  after  the  date  of  the 
decision  below.  Further  evidence  will  be  admitted  on  special 
grounds  pnly,  and  by  special  leave,  upon  an  a^eal  from  a 
judgment  after  trial  or  hearing  on  the  merits.  The  Court  of 
App^  may  draw  inferences  of  fact:  and  has  full  power  over  the 
costs  of  the  appeal  „       4.. 

New  trial. — The  Court  of  Appeal  may  order  a  verdict  and  judg- 
ment to  be  set  aside,  and  a  new  trial  to  be  had  „       5.. 

Notice  of  appeal  by  respondent. — No  cross-appeal  is  necessary, 
but  a  respondent  may  give  notice  of  his  intention  to  contend  that 
the  order  of  the  Court  below  ought  to  be  varied  „       6.. 

Length  of  notice  by  respondent. — Such  notice  on  aji  appeal  from 
a  final  judgment  is  an  eight  days'  notice,  and  from  an  inter- 
locutory order,  a  two  days'  notice  „       7.. 

Setting  down  appeal. — The  judgment  or  an  office  copy  must  be 
produced  to  the  proper  officer,  and  a  copy  of  the  notice  of  motion 
left  for  filing ;  he  will  thereupon  set  down  the  appeal :  which  will 
come  on  in  its  order,  unless  advanced  „       8. 

Time  for  appeal  in  certain  cases. — Time  for  appealing  from 
any  order  in  a  winding-up,  or  bankruptcy,  or  in  any  other  matter 
not  being  an  action,  is  tlje  same  as  that  limited  for  appeal  from 
an  interlocutory  order  under  r.  15  „       9. 

Appeal  from  refusal  of  ex  parte  application. — ^May  be  made 
ex  parte  within  four  days  from  the  date  of  refusal  „       10^ 

Evidence  on  appeal  as  to  question  of  fact. — ^Evidence  taken  in 
the  Court  below  must  be  brought  before  the  Court  of  Appeal: 
(a)  As  to  evidence  by  affidavit,  by  production  of  prints  or  office 
copies.  (S5  As  to  oral  evidence,  by  production  of  the  Judge's 
notes,  or  such  other  materials  as  the  Court  may  deem  expedient  „       11.. 

Order  to  print  evidence. — The  Court  below,  or  the  Court  of 
Appeal,  may  order  the  whole  or  any  part  of  the  evidence  to  be 
printed.  A  party  printing  without  order  must  bear  the  costs 
thereof,  unless  the  Court  of  Appeal  otherwise  orders  „       12^ 

Evidence  as  to  direction  of  Judge  to-  jury  or  assessors. — The 
Court  in  such  case  is  to  have  regard  to  verified  notes  or  other 
evidence,  and  to  such  other  materials  as  it  may  deem  expedient  „       13.. 

Interlocutory  order  not  to  prejudice  appeal. — ^No  interlocutory 
order  or  rule  not  aippealed  from  is  to  bar  or  prejudice  the  Court 
of  Appeal  from  giving  such  decision  as  may  be  just „       li.. 

Time  for  appealing  from  interlocutory  or  final  order. — Subject 
/  to  0.  LXIV.  7,  the  time  for  appealing  from  an  interlocutory  order, 
or  from  an  order,  whether  final  or  interlocutory,  in  any  matter 
not  being  an  action,  is  fourteen  days,  and  in  other  cases  six 
weeks,  unless  the  Court  or  Judge  at  the  time  of  making  the  order, 
or  at  any  time  subsequently,  or  the  Court  of  Appeal,  shall  enlarge 
the  time.  In  the  case  of  an  appeal  from  an  order  in  Chambers, 
the  time  runs  from  the  time  the  order  was  pronounced,  or  when 
the  appellant  first  had  notice  thereof,  and  in  other  cases  from  the 
time  the  order  is  signed,  entered,  or  otherwise  perfected,  or,  in 
case  of  refusal,  from  the  date  of  such  refusal  , 15.^ 

■Security^  for  costs. — Such  deposit  or  other  security  for  costs 
must  be  given  aa  may  be  directed  by  the  Court  of  Appeal  
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Oedee. 

Time  for  appealing  against  order  on  further  considteration  and  

summons  to  vary. — ^The  time  for  appealing  against  au  order  on 
further  consideration  and  on  a  summons  to  vary  the  certificate 
is  the  same  as  the  time  for  appealing  against  an  order  on  further 
consideration LVIII.  15a. 

Stay  of  proceedings. — An  appeal  will  not  operate  as  a  stay  of 
proceedings  under  tie  decision  appealed  from,  unless  the  Court 
below  or  the  Court  of  Appeal  so  orders  „       16. 

Applioations  to  Court  below. — Applications  which  may  be  made 
either  to  the  Court  below,  or  to  the  Court  of  Appeal,  must  be 
made  in  the  first  instance  to  the  Court  below  „       17. 

Application  to  a  single  Judge. — Every  application  to  a  Judge 
of  lie  Court  of  Appeal  must  be  made  by  motion  „       18. 

Interest  nvhere  execution  delayed. — Interest  will  be  allowed 
for  such  time  as  an  execution  has  been  delayed  by  an  appeal,  and 
the  taxing  officer  may  compute  such  interest,  without  any  order 
for  the  purpose „       19. 

Appeal  by  poor  person. — A  poor  person  admitted  to  sue,  or 
defend,  or  be  a  party  to  legal  proceedings  cannot  appeal  without 
leave  of  the  Court  or  the  Judge  before  whom  the  matter  was 
heard,  or  of  the  Court  of  Appeal  XVI.  31  (c). 

As  to  the  constitution  of  the  Court  of  Appeal,  see  Dan.  Pr.  2;  as  to  its 
appellate  jurisdiction,  see  Dan.  Pr.  i — 9,  1121,  note  (»■) ;  as  to  its  original 
jurisdiction,  see  Dan.  Pr.  8 — 9;  Brown  v.  Collin's,  25  C.  D.  56;  as  to  its 
alternative  jurisdiction,  see  Dan.  Pr.  8;  Cropper  v.  Smith,  24  C.  D.  305;  as 
to  appeals  from  a  Judge  at  Chambers,  see  Dan.  Pr.  1121;  and  see  Form  1128, 
and  note  (e)  liiereto.  As  to  motions  for  new  trials  being  made  to  the  Court 
of  App^,  see  J.  A.  1890  (53  &  54  Vic.  c.  44),  s.  1 ;  0.  XXXIX.  As  to  lOi© 
limit  of  the  right  of  appeal  in  certain  cases,  see  J.  A.  1894  (57  &  58  Vio, 
o.  16),  ss.  1,  2.  As  to  the  power  of  two  Judges  to  hear  appeals  by  consent, 
see  J.  A.  1899  (62  Vio.  c.  6). 


1469. 

Formal  parts :  see  Form  30 .  Motion-paper 

To  move  on  behalf  of  the  plaintiff  \or  as  may  be]  that  he  may  be  appi^tafroman 

at  liberty  to  appeal  from  the  order  of  Mr.  Justice ,  dated  the  interlocutory 

day  of -,  19 — ,  whereby  it  was  ordered  {State  effect  of  [Can.  Pr. 

order  of  Court  below).  ,    1124.] 

(c)  The  J.  A.  1894  (57  &.  58  Vic.  c.  16)  has  limited  the  right  of  appeal  ia 
certain  cases.  By  virtue  of  the  provisions  of  that  Act  no  appeal  lies  (1)  from 
an  order  allowing  an  extension  of  time  for  appealing  from  a  judgment  or 
order;  (2)  without  leave  from  any  interlocutory  order  or  judgment  made  or 
given  by  a  Judge,  subject  to  the  following  exceptions  (inter  alia) : 

(i)  Where  the  liberty  of  the  subject  or  the  custody  of  infants  is  concerned, 
(ii)  In  cases  of  granting  or  refusing  an  injunction  or  appointing  a  receiver, 
(iii)  Any  decision  determining  the  claim  of  any  creditor  or  the  liability 
of  any  contributory,  or  the  liability  of  any  director  or  other  officer 
under  the  Companies  (Consolidation)  Act,  1908,  in  respect  of  mis- 
feasance or  otherwise, 
(iv)  Any  order  on  a  special  case  stated  under  the  Arbitration  Act,  1889. 
(v)  Such  other  cases  to  be  prescribed  by  rules  of  Ct.  as  may  in  the  opinion 
of  the  authority  for  making  such  rules  be  of  the  nature  of  final 
decisions. 
Under   the  iabove   provisions   no    appeal  lies   from   an  interlocutory   order 
without  leave.     As  a  rule,  such  leave  is  applied  for  at  the  time  the  order  is 
made;   and  that  is  the  proper  course.     If  made  subsequently,  the  application 
should  in  the  first  instance  be  to  the  Ct.  below:  0.  LVIII.  17;  and  if  refused, 
it  may  be  made,  by  way  of  original  motion  and  not  by  way  of  appeal,  toi 
C.  A.:  Cropper  v.  Smith,  24  C.  D.  305.     In  any  ease  the  application  will  be 
«m;  parte:  J.  A.  1894,  s.  1  (6). 
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1470. 

Motion-paper       Formal  parts:  see  Form  30. 

appeXfrom         To  imove  on  behalf  of  the  plaintiff  [or  as  may  he],  that,  notwith- 

r^eal  of        standing  the  time  limited  has  expired,  he  may  be  at  liberty  on  or 

an  ex  parte         ,»T  -i  o  ^l\  tip  ij> 

application      before  the day  of ,  19 — ^  to  apply  by  way  oi  appeal  lor  an 

tira^of^me"    °'^^®''  ^^^^  (Here  state  the  order  required). 

limited  {d). 

[Dan.  Pr.  

1124.] 

1471. 

motion  for  Pormal  parts :  see  Form  32 . 

leavetoappeal  ou  the  part  of  the  plaintiff  [or  as  may  &e],  that,  notwithstanding 
tS^of  ^e"  tlie  time  Hmited  by  Order  LVIII.,  Kule  15,  of  the  Eules  of  the 
J?™i*ed  («).       Supreme  Court  has  expired,  he  may  be  at  liberty,  on  or  before  the 

1127.]  '-^ —  day  of ,  19 — ,  to  serve  and  to  set  down  for  hearing  a 

notice  of  motion  by  way  of  appeal  from  the  judgWeni  [or,  order] 

made  in  this  action  and  dated  the day  of ,  19 — - 

1    '     Or,  from  so  much  of  the  judgment  [or,  order]  made  in  this 

action  and  dated  the day  of ,  19 — ,  as  directs  (State 

what). 


((?)  See  0.  LVIII.  10,  17;  and  headnote,  pp.  756,  757.  The  applicatiom 
should  in  the  first  instance  be  made  to  the  Ct.  below:  O.  LVIII.  17;  and  if 
refused,  it  may  be  made,  by  way  of  original  motion  and  not  by  way  of  appeal, 
to  the  C.   A.:    Cropper  v.   Smdth,  24  C.   D.   305. 

(e)  Time  for  appealing. — As  to  the  times  for  appealing,  see  0.  LVIII.  9, 15; 
and  headnote,  p.  756.  An  appeal  is  brought  by  notice  of  appeal  being 
given;  so  that  if  such  notice  be  given  within  the  time  limited  for  appealing, 
the  appeal  is  brought  in  time,  although  the  day  for  which  notice  is  given  happens 
to  be  beyond  such  time:  Christopher  v.  Croll,  16  Q.  B.  D.  66.  For  form 
of  order  extending  the  time  for  appealing',  see  Seton,  813,  No.  5. 

Any  doubt  as  to  what  judgments  and  orders  are  final,  and  what  interlocu- 
tory, will  be  determined  by  the  Ot.  of  Appeal:  J.  A.  1876,  s.  12.  As  to 
what  are  interlocutory  orders,  and  time  for  appealing,  see  Dan.  Pr.  1126; 
Seton,  827 — 830.  As  to  what  is  a  refusal  witliin  0.  LVIII.  15,  see  Seton, 
831;  Me  Smith,  Hooper  v.  Smith,  26,  O.  D.  614.  For  cases  in  which  leave 
has  been  granted  or  refused,  see  Dan.  Pr.  1125;  Seton,  832;  Collins  v. 
Paddimgton  Vestry,  5  Q.  B.  D.  368;  Be  Blyth  ^  Young,  13  O.  D.  416; 
Be  Manchester  Eaonomic  Building  Society,  24  C.  D.  488;  Ctisaok  v:  L.  $ 
N.  W.  By.  Co.,  (1891)  1  Q.  B.  347.  ' 

According  to  some  of  the  earlier  decisions,  an  extension  of  time  would  not 
be  granted,  unless  there  had  been  on  the  part  of  the  respondent  default  or 
conduct  which,  by  an  applioatioii  of  certain  principles  of  equity,  ought  toi 
estop  the  respondent  from  objecting  to  the  appeal  being  out  of  time;  but 
the  Ct.  of  Appeal  has  since  held  that  there  is  no  such  artificial  restrictioa 
on  the  power  of  the  Ot.  to  extend  the  time,  and  that  this  power  ought  to 
be  exercised  whenever,  having  regard  to  the  facts  of  the  particular  case, 
justice  requires  that  it  should  be  so  exercised:  see  Re  Manchester  Economic 
Building  Society,  24  C.  D.   488,  497,  499,  503. 

A  respondent  may,  on  the  opening  of  an  appeal,  object  that  it  is  broughi 
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1472. 
Honmt  parts:  see  Form  30.  Motion-paper 

to  move  on  the  part-of  G.  H.,  of  (reside7ice  and  description),  that  IppiXtJ^a 
he  may  be  at  liberty  to  serve  (Continue  as  w  Form  to  the  person'nota 

end).  party  to  the 

'  action  (/) . 

. [Dan.  Pr.       f 

1122.] 

t  ormal  parts :  see  Form  32.  Notice  of 

on  the  part  of  the  plaintiff  [or  as  may  be!  that  the  iudg-ment  [or,  ^•PP?*^  ,  , 
1     -,  T     .      ,1  .  .  ,    ,         o:       j>  JO  L     J  motion  (o). 

order  J  made  in  this  action  and  dated  the ■  day  of ,  19—,  [Dan.  Pr. 

may  be  reversed.  1123.] 

■If  part  only  of  the  judgment  or  order  is  appealed  from,  add :  * 
so  far  as  it  directs  that  (Here  specify  the  part  of  the  judg- 
ement or  order  complained  of) . 

And  that  it  may  be  adjudged  [or,  ordered]  that  (Here  state  the 

relief  claimed). 


1474. 

19 — .     B.  No. — .         Freecipe  on 

In  the  Court  Of  Appeal.  St™ 

B.  V.  D.  hearing  (A). 

[Dan.  Pr. 

Enter  this  appeal  from  the  judgment  [or,  order]  of  Mr.  Justice  1131.] 


in  this  action,  dated  the day  of ,  19 — . 

Dated day  of ,  19—. 

(Name  and  address  of  solicitor  or  party  setting 
down.) 


out  of  time  without  leave;  and  he  ought  not,  where  he  intends  to  take  this 
objection,  to  allow  the  appellant  to  incur  expense  in  preparing  for  the  appeal 
without  notice  of  the  intended  objection;  if  he  does  so,  he  may  lose  his  costs: 
Me  Myth  ^  Young,  13  C.  D.  416. 

(/)  A  person  not  a  party  to  the  record  must  obtain  leave  to  appeal  on 
motion  ex  parte  to  the  Ct.  of  Appeal:  Re  Seeurities  Insurance  Co.,  (1894) 
4  Ch.  410.  Leave  will  not  be  granted  unless  the  applicant  can  show  that 
he  has  an  interest  under  which  he  might  have  been  made  a  party:  Crawoour 
V.  Salter,  30  W.  R.  329;  and  see  Seton,  824,  825. 

(^)  As  to  mode  of  application,  see  O.  LVIII.  1;  Seton,  825,  826.  As  to 
service,  0.  LVIII.  2.  Service  on  the  solicitor  in  the  record  is  good  service: 
O.  VII.  3.  Substituted  service  of  a  notice  of  appeal  may  be  ordered:  Ex  p. 
Warburg,  24  C.  D.  364;  Me  London  County  Counoil,  W.  N.  (1901)  7.  As  to 
length  of  notice,  O.  LVIII.  3;  Seton,  826;  and  see  headnote,  p.  756.  As 
to  inaccuracies  in  notice,  see  Kettlewell  v.  Watson,  31  W.  R.  709;  Me  New 
Callao,  22  C.  D.  484.     As  to  amendment  of  the  notice,  see  0.  LVIII.  2. 

(A)  See  O.  LVIII.  8;  App.  G.,  No.  23;  and  headnote,  p.  756.  On 
entering  or  setting  down  the  appeal  motion  for  hearing,  a  fee  of  '2,1.  is' 
payable:  by  a  stamp  impressed  on  the  preeoipe :  Ord.  as  to  S.  C.  Pees,  1884, 
Sohed.  No.  62;   Ord.  as  to  Stamps,  July,  1884,  Sched.     As  to  setting  down 
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1475. 

Notice  of  Formal  parts :  see  Form  32. 

kaveToImend  '^^  t^e  part  of  the  plaintiff  [or  as  may  he],  that  he  may  be  .at 

the  notice  of     Hbertj'  to  amend  his  notice  of  motion  by  way  of  appeal  from'  the 

[Ban*  Pr.'        judgment  [or,  order]  dated  the day  of ,  19 — ,  by  {Rere 

1129.]  specify  the  amendment  which  it  is  desired  to  make) . 


1476. 

Consent  to 
appeal  being 
heard  by  two 
Judges  (A) . 
[Dan.  Pr. 
1133.] 


Title:  see  Form  1474. 

We,  the  undersigned,  being  the  solicitors  for  the  appellants  and 
'respondents  respectively,  do  hereby  consent  to  this  appeal  being 
lieard  by  two  Judges  of  the  Court  of  Appeal. 

Dated day  of ,  19 — . 

L.  M.  (address),  solicitor  for  the  appellant. 
Y.  Z.  (address),  solicitor  for  the  respondent. 


1477. 

Consent  to 
withdrawal 
of  appeal  [l). 
[Dan.  Pr. 

1133.] 


Title:  see  Form  1474. 

We,  the  undersigned,  being  the  solicitors  for  the  appellants  and 
respondents  respectively,  do  hereby  consent  to  the  withdrawal  of 
the  appeal  herein,  terms  having  been  agreed  and  settled  between 
the  parties. 

Dated  the day  of ,  19 — . 

L.  M.  (address),  solicitor  for  the  appellant. 
Y.  Z.  (address),  solicitor  for  the  respondent. 


appeals,  see  Seton,  832,  833.  Three  copies  of  each  of  the  following  docu- 
ments— viz.,  the  notice  of  appeal,  the  order  or  judgment  appealed  from,  and 
the  pleadings  or  other  documents  showing  the  nature  of  the  appeal — ^must 
be  left  for  the  use  of  the  Judges  at  least  one  week  before  the  appeal  is 
likely  to  appear  in  the  paper;  these  papers  must  be  left  with  the  Clerks  of 
the  Lords  Justices  (Eoom  350);  and  they  must  be  put  together  in  three  sets: 
one  complete  set  for  each  Judge:  Notice  21st  Nov.  1881:  see  W.  N.  (1881) 
.501,  Misc.  Copies  of  all  material  documents  should  be  supplied  (one  for 
each  Judge),  and  the  costs  of  such  copies  will  be  allowed  on  taxation:  Cannot 
V.  Oppenhpim,  38  W.  R.  1;  Re  linnrleV,  56  L.  T.  8;  Prnctire  Note,  W.N. 
(1897)    8. 

(i)  See  0.  L.VIII.  2;  and  headnote,  p.  766;  Seton,  827;  Re  Stockton  Iron 
Furnace  Co.,  10  C.   D.   335;   Re  Crosley,  34  C.  D.   664. 

(le)  See  J.  A.  1899.  The  consent  must  be  filed  before  any  case  is  entered 
in  the  separate  list  which  is  kept  of  appeals  to  be  Jieard  by  two  Judges: 
Re  JIopo,  (1899)  2  Ch.  691.  Notice  that  the  consents  have  been  filed  must 
be  given  to  the  Cause-Clerk  at  Room  136:  Notice  of  L.  C.  and  M.  R.  23rd 
June,   1899. 

(I)  The  following  directions  were,  on  the  26th  February,  1904,  given  by 
the  Ct    of  Appeal,  namely:   Where  an  appeal  from  a  judgment  or  order  in 
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1478. 

Formal  parts :  see  Form  32.  Notice  of 

on  the  part  of  the  plaintiff  [or  as  may  fee],  that  he  may  be  at  liberty  withdraw 
to  withdraw  his  appeal  from  the  judgment  [or,  order]  made  in  ^Pj^g^g^'^pj 
this  action  and  dated  the day  of  ■ ,  19 — .  consented 

7/  the  appeal  has  been  set  down,  add:  And  that  the  said  [Dan.  Pr. 

appeal  may  be  struck  out  of  the  list  of  appeals  for  hearing  1133.] 

accordingly. 


1479. 

Formal  parts :  see  Form  32.  Notice  of 

on  the  part  of  the  defendant  [or  as  m^y  be],  that  the  plaintiff  [or  security  for 
as  may  be]  may  be  o/dered  to  give  security  to  the  satisfaction  ""^^gjl^x 

[Dan.  Pr." 
the  Chancery  Division  is  withdrawn  by  consent,  providing  for  payment  of  11"3.] 
the  respondent's  costs,  the  consent  will  be  initialled  by  the  President  of  the 
Ct.j  and  thereupon  the  registrar  will  draw  up  an  order  for  leave  to  withdraw 
the  appeal  on  payment  of  the  respondent's  costs,  as  in  Seton,  814,  Form  7. 
Where  an  appeal  is  abandoned,  and  the  respondent  is  entitled  to  the  costs 
occasioned  by  the  appeal,  the  parties  may  consent  to  an  order  dismissing 
the  appeal  and  directing  taxation  and  payment  of  the  respondent's  costs, 
and  on  such  consent  being  initialled  by  the  President  of  the  Court,  tlie  registrar 
may  draw  up  an  order  dismissing  the  appeal,  and  directing  taxation  and 
payment  of  costs  as  in  Seton,  814,  Form  8.  In  each  of  the  above  cases  the 
order  will  bear  a  £1  stamp. 

(m)  An  application  to  the  Court  is  necessary  where  the  respondent  will 
not  consent  to  the  withdrawal  of  the  appeal:  Todd-Heatley  v.  Barnard, 
W.  N.  (1890)  130. 

lyii)  See  0.  LVIII.  15;  and  headnote,  p.  756.  As  to  security  for  coste  of 
an  appeal,  see  Seton,  30 — 32;  Morgan  and  Wurtzburg,  141,  144.  For  forms 
of  order,  see  Seton,  27,  No.  4.  The  application  must  be  made  by  original 
motion  on  notice  to  the  Ct.  of  Appeal,  but  it  is  not  necessary  to  obtain  leave 
to  serve  notice:  Cfrille  v.  Dillon,' i  C.  D.  326.  The  application  should  be 
made  promptly,  but  not  before  the  appeal  is  set  down:  Morgan  v.  Hardisty, 
6  Times  Eep.  1;  and  see  Indian,  Kingston  and  Sandhurst  Gold  Mining  Co., 
22  C.  D.  83;  Pooley's  Trustee  v.  Whetham,  33  C.  D.  76.  The  order  should 
limit  the  time  for  giving  security  to  fourteen  days,  and  direct  the  appeal  to 
bo  dismissed  without  further  order  on  default:  Notice  of  Ct.  of  Appeal^ 
26th  Feb.  1904.  Special  circumstances  must  be  shown:  see  0.  LVIII.  15; 
Dan.  Pr.  1133,  1134,  and  cases  there  cited.  The  insolvency  of  the  aippeUant 
is  a  special  circumstance  within  the  rule:  lie  Ivory,  10  C.  D.  372;  Harloch 
V.  Ashherry,  19  C.  D.  84;  and  see  Whitaker  v.  ICershaio,  44  C.  D.  296,  where 
it  was  held  that  the  question  to  be  considered  was  whether  there  is  any  pro- 
perty against  which  the  respondent,  if  successful,  would  have  a  legal  right 
to  enforce  payment  of  costs.  The  fact  that  an  appellant  is  out  of  the  juris- 
diction is  not  in  itself  sufficient,  if  it  be  shown  that  he  has  sufficient  assets 
within  the  jurisdiction  to  satisfy  the  costs  of  the  appeal  :  Re  Apollinaris 
Co.'s  Trade-marks,  (1891)  1  Ch.  1.  Security  for  costs  will  generally  be 
•ordered  on  applications  to  the  Ct.  of  Appeal  for  a  new  trial  under  the 
Judicature  Act,  1890:  Wightwich  v.  Pope,  (1902)  2  K.  B.  99;  .overruling 
Hechsher  v.  Crosley,  (1891)  1  Q.  B.  224.  But  in  oases  where  the  liberty 
■of  the  subject  is  involved  the  Ct.  will  not  as  a  general  rule  order  security: 
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of  the  Judge  in  Chambers  (o)  in  the  sum  of  £ {p)  to  answer 

the  costs  of  his  appeal  from  the  judgment  [or,  order]  dated  the 

day  of ,  19 — .     And  tliat  the  said  appeal  may  not  be 

placed  in  the  paper  for  hearing  until  fourteen  days  next  after 
such  security  shall  have  been  given,  and  notice  thereof  shall  have 
been  given  to  the  applicant.  And  that  the  costs  of  this  applica- 
tion may  abide  the  result  of  the  appeal  -{q) . 


1480. 

Respondent's 
notice  of  his 
intention  to 
contend  that 
judgment  or 
order  appealed 
from  ought  to 
be  varied  (r) . 
[Dan.  Pr. 
1130.] 


1481. 

Affidavit  of 

service 

thereof. 


Formal  farts :  see  Form  31 . 

Take  notice  that,  upon  the  hearing  of  the  plaintiff's  [or  as  may 
6e]  appeal  from  the  judgment  [or,  order]  made  in  this  action 

and  dated  the day  of ,  19 — ,  the  defendant  0.  D.  [or 

as  may  fee]  intends  to  coiitend  that  the  said  judgment  [or,  order] 
should  be  reversed  or  varied  so  far  as  it  directs  that  {Rere  specify 
the  pari  of  the  judgment  or  order  complained  of).  And  that 
instead  thereof  it  should  be  adjudged  [or,  ordered]  that  (Here 
state  the  relief  claimed) . 


(Same  as  Form  33.) 


Rood-Barrs  v.  Heriot,  (1896)  2  Q.  B.  378.  Security  in  1620  or  under  is  givea 
by  lodgment  of  the  ajnount  in  Ot. ;  when  the  amount  exceeds  £20  the  appellant 
may  either  lodge  the  amount  in  Ot.  or  give  security  by  bond:  see  -S«  Knight ^ 
32  Sol.  J.  305. 

(o)  The  practice  is  to  direct  that  the  security  be  approved  by  the  Master : 
Hope   v.    Hope,  W.   N.    (1902)   4. 

(jo)  The  true  test  as  to  the  amount  of  security  to  be  given  is  not  the  amount 
at  stake,  but  the  probable  amount  of  costs  to  be  incurred  on  behalf  of  the 
respondent:  see  Moreoroft  v.  Evans,  W.  N.  (1882)  189;  but  see  Aberdare,. 
i-c.   Co.   V.  Eankey,  32  Sol.  J.  644. 

(y)  See  Phosphate  Sewage  Co.  v.  Hartmont,  2  C.  D.  811. 

(r)  See  0.  L.VIII.  6;  and  headnote,  p.  756.  Where  the  claim  and  counter- 
claim in  an  action  are  addressed  to  separate  and  distinct  matters,  and  th& 
dft.  appeals  against  the  order  on  the  counterclaim,  it  is  not  proper  for  the 
pit.  to  appeal  against  the  order  on  the  claim  by  means  of  a  cross-notice.  Ha 
should  give  a  substantial  notice  of  appeal  under  0.  LVIII.  1 :  National  Society 
for  Distribution  of  Electricity  v.  Gibbs,  (1900)  2  Ch.  280.  As  to  the  rights 
of  a  respondent  who  has  given  notice  under  this  rule,  if  the  appellant  with- 
draws his  appeal,  see  The  Beeswing,  10  P.  D.  18.  As  to  apportionment  of 
costs,  see  Harrison  v.  Cornwall  Minerals  By.  Co.,  18  C.  D.  334;  Robinson  v. 
Drakes,  23  C.  D.  98.  If  a  respondent  giving  notice  under  the  rule  fail» 
ill  his  contention,  he  will  be  ordered  to  pay  the  costs  occasioned  by  his  notice: 
How    V.    Winterton,   (1896)   2   Ch.   626. 
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1482. 

Formal  parts:  see  Form  B2.  Notice  of 

on  the  part  of  the  defendant  [or  as  may  be]  that,  notwithstanding  S°pondent  f or 

the  time  limited  has  expired,  he  may  be  at  liberty  on  or  before  the  l«*T®  *°  s^r^e 

day  of  ,  19 — ,  to  serve  upon  the  parties  who  may  be  oonteation 

affected  thereby  a  notice  of  his  intention  to  contend,  upon  the  *^*  the  order 
1         .  „    ,         ,    .  '      r  appealed  iroiu 

hearing  o±  the  plaintiff  s  [or  as  may  &e]  appeal  from  the  judgment  ought  to  be 

[or,  order] dated  the day  of ,  19—,  that  the  said  judgment  {^^^'^l'. 

[or,  order]  ought  to  be  varied.  nso.] 


1483. 

Formal  parts:  see  Form  30.  Motion-paper, 

To  move  on  behalf  o£  the  plaintiff  [or  as  may  6e],  that  he  may  *°iJj*'eT^enoe 

be  at  liberty  to  print,  for  the  purpose  of  his  appeal  from  the  judg-  not  printed  in 

ment  [or,  order]  made  in  this  action,  and  dated day  of ,  telow°"t 

19 — ,  the  Judge's  notes  [or  as  may  be]  of  the  evidence  taken  orally  C^au.  Pr. 
in  the  Court  below.  '-' 


1484. 
(Title  and  heading  of  action  or  matter.)  Application 

I  hereby  apply  for  a  copy  of  the  notes  of  Mr.  Justice taken  Jadg^l  ° 

at  the  hearing  of  this  action  [or,  matter — or,  issue!.  notes  (u). 

_^      '  .  °  '-  '  -■  [Dan.  Pr. 

Dated  this day  of ,  19 — .  1142.] 

(Signed) 

Solicitor  for  the  appellant. 


(s)  See  0.  LVIII.  6,  7;  and  headnote,  p.  756;  SeiTon,  837,  838. 
(0  See  0.  LVIII.  12;  and  headnote,  p.  756;  Seton,  834;  Bigsby  v. 
Dickinson,  i  C.  D.  24.  The  application  must  be  made  in  the  first  instance 
to  the  Ot.  below:  O.  LVTII.  17.  As  to  evidence  on  appeals,  see  0.  LVIII. 
i,  11,  13;  and  headnote,  p.  756;  Seton,  834,  836.  Shorthand  writer's 
notes  of  the  judgement  in  the  Ct.  below  will  be  allowed  in  the  costs  of  an 
appeal  without  any  special  direction  to  that  effect:  Se  Medland,  41  C.  D. 
476;  Bumphery  v.  Szimner,  65  L.  T.  649.  But,  as  a  rule,  shorthand  notes 
of  the  evidence  will  not  be  allowed:  Glaaier  v.  Bolls,  38  W.  E.  116;  Pillinff 
V.  Joint  Stock  Institute,  73  L.  T.  570.  In  a  special  case,  however,  they 
may  be  allowed:  Castner  Kellner  Alkali  Co.  v.  Commercial  Development  Cor- 
poration, (1899)  1  Ch.  803.  The  notes  of  the  Judge's  summing-up  will  not 
usually  be  allowed:  Andrews  v.  Mockford,  (1896)  1  Q.  B.  p.  385  (n.). 

(«)  This  request  must  be  lodged  with  the  clerk  of  the  Judge  whose  notes 
are  required  at  least  fourteen  days  before  the  appeal  is  likely  to  be  in  the 
paper.  The  request  must  bear  a  stamp  of  5».  impressed.  The  Judge's  clerk 
will  send  the  notes  or  a  transcript  to  the  Scrivenery  Department,  where  a 
copy  wiU  be  made  for  each  of  the  Judges  of  the  C.  A.  These  copies  will 
be  returned  to  the  clerk  of  the  Judge,  who  will  forward  them  to  the  proper 
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1485. 

Certificate  of 
counsel. 
[Dan.  Pr. 

1142.] 


{Title  and  heading  of  action  or  matter.) 

I  certify  that  the  notes  taken  by  Mr.  Justice at  the  hearing 

of  this  action  [or,  matter — or,  issue]  are  necessary  for  the  use  of  the 
Court  of  Appeal. 

Dated  this day  of ,  19 — . 

(Signed) 

Counsel  for  the  appellant. 


1486. 

Notice  of 
intention  to 
applyfor  leave 
to  adduce 
further 
evidence  («). 
[Dan.  Pr. 
1143.] 


Formal  parts :  see  Form  31. 

Take  notice  that,  upon  the  hearing  of  the  plaintiff's  [or  as  may 

be]  appeal  from  the  judgment  dated  the day  of ,  19 — , 

the  plaintiff  [or  as  may  6e]  will  apply  for  the  special  leave  of  the 
Court  of  Appeal  to  adduce  further  evidence  upon  the  said  appeal 
as  to  {Here  specify  the  points  upon  which  it  is  intended  to  adduce 
further  evidence),  upon  the  grounds  that  {Here  specify  the  special 
grounds  upon  which  the  application  iMl  he  made) . 


1487. 

JPriecipe  for 
subpana  ad 


on  hearing  of 
appeal. 

1488. 

Subpcena  ad 
testificandum. 


(Same  as  Form  742,  entitling  the  prcedpe  thus . 
of  Appeal.") 


''  In  the  Court 


{Same  as  Form  743,  entitling  the  subpcena  "  In  the  Court  of 
Appeal,"  and  the  witness  being  required  to  appear  before  "  our 
Court  of  Appeal.") 


officer  for  the  use  of  the  C.  A.  A  fee  of  6jZ.  per  folio  beyond  the  first  ten 
is  payable  on  the  Judge's  notes  before  the  case  comes  on  for  hearing.  If  the 
appellant's  solicitor  fails  to  lodge  the  request  and  counsel's  certificate  as  above 
the  appeal  vsrill  be  postponed  at  appellant's  cost:  Lewis  v.  Cory,  W.  N. 
(1906)  95,  C.  A. 

(«)  See  O.  LVin.  4;  and  headnote,  p.  756;  Seton,  836,  836.  Where 
upon  an  appeal  from  a  judgment  after  trial,  or  from  a  hearing  of  a  cause 
or  matter  upon  the  merits,  a  party  desires  to  adduce  further  evidence,  he 
should,  if  the  further  evidence  is  documentary,  or  by  affidavit,  give  notice  to 
the  other  parties  that  he  will  at  the  hearing  of  the  appeal  apply  for  leave  to 
adduce  further  evidence:  Eastie  v.  Hasiie,  1  C.  D.  562;  Justice  v.  Mersey 
Steel  Co.,  24  W.  E.  199;  He  Chennell,  8  C.  D.  492;  and  he  need  not  make 
a  previous  application  for  such  leave.  If,  hovs'ever,  the  further  evidence  is  to 
be  given  orally,  the  applicatioa  for  leave  must  be  made  by  motion  previously 
to  the  hearing  of  the  appeal:  Dicks  v.  Brooks,  13  C.  D.  652.  An  order 
made  on  a  creditor's  claim  in  an  administration  Motion  is  of  the  nature  of  a 
final  order,  and  fi-esh  evidence  cannot  be  read  on  an  appeal  without  special 
leave:  Re  Compton,  27  C.  D.  392. 
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1489. 

{Same  as'Porm  747,  the  witness  hedng  rpqnired  to  appear  before  Notice  to 
"The  Court  of  Appeal,  No.—,  at  the  Royal  Courts  of  Justice,  rndTplaoeor 

London.")  attendance. 


1490. 

19 — .     B.  No. — .         Consent  to 

In  the  Court  of  Appeal.  ^^^^ 

B.  V.  D.  heard  (a;). 

[Dan.  Pr. 

We  consent  to  the  plaintiff's  [or  as  may  be]  appeal  from  the  ^'^''■^ 

judgment  [or,  order]  dated day  of ,  19 — ,  being  placed 

in  the  paper  of  appeals  for  hearing  before  the  Court  of  Appeal  on 
the  — —  day  of ,  '^9 — . 

Dated day  of ,  19 — -. 

0.  P.,  solicitor  for  appellant. 

Q.  E,.,  solicitor  for  respondent  CD. 

S.  T.,  solicitor  for  all  the  other  respondents. 


1491. 
Formal  parts :  see  Form  32.  Notice  of 

motion  to 


an 


on  the  part  of  the  plaintiff  [or  as  may  he],  that  his  appeal  from  ^°yance 

the  judgment  [or,  order]  made  in  this  action  and  dated  the appeal  (y). 

day  of ,  19 — ,  may  be  advanced,  and  may  be  ordered  to  be  1137.] 

heard  next  after  the  appeals  which  have  already  been  placed  in 
the  paper  for  hearing. 


1492. 

Formal  parts :  see  Form  32.  Notice  of 

on  the  part  of  the  plaintiff  [or  as  may  be],  that  the  minutes  of  the  mi'nut'es"! *'^ 

order  pronounced  in  this  action  by  His  Majesty's  Court  of  Appeal  order  on 

on  the day  of  ' ,  19 — ,  as  given  out  by  the  Registrar,  may  [Dan.  Pr.. 

be  varied  or  altered  in  the  following  respect,  namely  (Specify  ^^^^'J 
the  particular  matter  to  be  added  or  altered). 


(x)  Except  otherwise  directed  by  the  C.  A.,  the  appeal  will  not  come  into  the 
paper  for  hearing  before  the  day  named  in  the  notice  of  appeal:  0.  LVIII.  8. 

{y)  As  to  advancing  appeals,  see  Seton,  833. 

(z)  See  General  Share  and  Trust  Company  v.  Watley  Srick  and  Pottenj 
Co.,  20  C.   D.   130. 
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1493. 

Notice  of 
motion  to  stay 
iprooeedinge, 
pending  an 
iappeal  to  the 
House  of 
Lords  (4). 
[Dan.  Pr. 
H53.] 


Section  III. — Appeals  to  the  House  of  Lords  (a). 

[Dan.  Pr.,  pp.  1152—1169.] 

Note. — It  has  not  been  thought  necessary  to  do  more  than  refer  to  tha 
number  of  Standing  Orders  and  Directions  for  Agents  with  reference  to  the 
forms  in  this  section.    Both  will  be  found  in  extenso  in  the  Annaal  Practice. 

Formal  parts :  see  Form  32. 
on  behalf  of  the  plaintiff  [or  as  may  fee],  that  all  proceedings  under 

the  order  of  the  Court  of  Appeal,  dated  the day  of ,  19 — , 

may  be  stayed  pending  an  appeal  by  the  applicant  against  the  said 
order  to  the  Right  Honourable  the  House  of  Lords,  the  applicant 

undertaking  to  present  such  appeal  within  days  from  the 

order  to  be  made  on  this  application. 


1494. 

Petition  of 
appeal  (c). 
{Dan.  Pr. 
1163—1158.] 


To  the  Right  Honourable  the  House  of  Lords. 

'The  humble  (d)  petition  and  appeal  of  A.  B.,  of  (Set 
forth  the  address  of  the  appellant) . 
Your  petitioner  humbly  (d)  prays,  that  the  matter  of  the  order 
[or,  orders — or,  judgment]  set  forth  in  the  schedule  hereto 

If  part  only  of  the  judgment  or  order  is  appealed  against, 
say :  so  far  as  therein  stated  to  be  appealed  against, 
may  be  reviewed  before  His  Majesty  the  King  in  His  Court  of 
Parliament,  and  that  the  said  order 


(ffl)  An  appeal  lies  to  the  House  of  Lords  from  any  order  or  judgment  of 
His  Majesty's  C.  A.  in  England:  App.  Jur.  Act,  1876  (39  &  40  Vic.  c.  59), 
s.  3.  As  to  the  persons  before  whom  such  appeals  are  to  be  heard,  see  tha 
App.  Jur.  Act,  1876,  a.  5;  App.  Jur.  Act,  1887,  ss.  1,  2;  as  to  the  hearing' 
and  determination  of  appeals  during  a  prorogation  of  Parliament,  App.  Jur. 
Act,  1876,  s.  8;  and  during  a  dissolution  of  Parliament,  Ibid.,  a.  9.  As  to 
the  practice  and  procedure  on  appeals  to  the  House  of  Lords,  Ibid.,  s.  11; 
Forms  and  Standing  Orders  of  H.  L. 

(6)  An  appeal  to  the  House  of  Lords  does  not  operate  as  a  stay  of  proceed- 
ings in  the  Ct.  below.  But  there  is  power  in  the  Ct.  to  grant  a  stay  if  a. 
proper  case  be  made  for  it:  see,  e.ff.,  Wilson  v.  Church,  12  C.  D.  454;  The 
Saiata,  (1897)  P.  118.  The  application  must  be  made  to  C.  A.  in  the  first 
instance:  Eamill  v.  Lilley,  19  Q.  B.  D.  83.  It  must  be  supported  by  evi- 
dence proving  that  the  respondent  will  be  unable  to  repay  the  amount  paid 
under  the  judgment  of  the  Ct.  below  if  the  appeal  be  successful:  Barher  v. 
Lavery,  14  Q.  B.  D.  769;  The  Annot  Lyle,  11  P.  D.  114. 

(e)  The  petition  of  appeal. — Every  appeal  is  to  be  by  way  of  petition: 
App.  Jur.  Act,  1876,  s.  4.  Eor  form  of  petition  and  appeal,  see  Forms  and 
Standing  Orders  of  H.  L.  As  to  presentation  of  appeal,  see  Standing  Orders 
I.  and  II.;  Directions  for  Agents,  Nos.  1  and  2;  and  as  to  order  of  service. 
Ibid.,  No.  3;  and  Standing  Order  III. 

((?)  When  the  petitioner  is  a  peer,  this  word  is  omitted. 
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If  part  only  is  appealed  against,  say :  so  far  as  aforesaid 
may  be  reversed,  varied  or  altered;  or  that  the  petitioner  may  have 
such  other  relief  (e)  in  the  premises  as  to  His  Majesty  the  King  in 
His  Court  of  Parliament  may  seem  meet.  And  that  CD.  and 
E.  F.  (Here  name  the  respondents),  mentioned  in  the  schedule  to 
the  appeal,  may  be  ordered  to  lodge  such  printed  cases  (/)  as  they 
may  be  advised  and  the  circumstances  of  the  cause  may  require  in 
answer  to  this  appeal,  and  that  service  of  such  order  on  the 
solicitors  in  the  cause  of  the  said  respondents  may  be  deemed 
good  service. 

X.  Y.     1    {Signatures  of  two 
T.  Z.     j       counsel  {g) ). 

The  Schedule  above  referred  to  {h) . 

From  His  Majesty's  Court  of  Appeal  (England). 

In  a  certain  cause  [or,  matter]  wherein  A.  B.  was  plaintiff  and 
CD.  and  E.  F.  were  defendants  {The  names  of  all  parties  to  the 
appeal,  whether  original  plaintiffs  or  defendants  in  the  cause, 
or  added  by  subsequent  orders,  must  be  here  set  forth) . 

If  the  whole  of  the  judgment  or  order  is  appealed  from,  proceed 
thus :  The  order  of  (State  Court  and  date  of  order),  appealed  from 
is  in  the  words  following,  viz.:  (Set  forth  in  italics  throughout 
the  whole  of  the  order  appealed  from,  including  what  is  merely 
recital  (i) ) . 

If  part  only  of  the  judgment  or  order  is  appealed  from,  proceed 
thus :  The  order  of  (State  Court  and  date  of  order),  referred  to  in 
the  above  prayer,  is  in  the  words  following,  the  portion  appealed 
from  being  printed  in  italics  (Here  set  forth  the  order :  the  portion 
complained  of  being  printed  in  italics,  the  portion  not  complained 
of  being  printed  in  Roman  type  (i) ) . 

We  humbly  conceive  this  to  be  a  proper  case  to  be  heard  before 
your  lordships  by  way  of  appeal. 

X.  Y.    \    (Signatures  of  two 
T.  Z.    )        counsel  (g) ). 


(e)  If  specific  reLief  be  desired,  it  can  be  bo  stated  in  the  prayer;  see 
the  form  of  petition  and  appeal  in  the  Forms  and  Standing  Orders. 

(/)    See   Directions   for   Agents,   21,   22,   30,   31. 

{g)  See  Standing  Ord.  II.  In  the  event  of  the  autograph  signatures  not 
being  subscribed  to  the  parchment  appeal,  the  draft  containing  them  must 
be  sho?srn  to  the  Clerk  of  the  Judicial  Department  at  the  time  of  lodging 
the  appeal. 

(Ji)  See  Directions  for  Agents,  2;  and  preceding  note. 

(i)  Where  several  orders  are  appealed  from,  each  order  must  be  headed 
with  a  statement  of  the  Ot.  and  the  date  of  the  order. 
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1495. 

Notice  to 
respondents 
of  intention  to 
appeal  {/c) . 
[Dan.  Pr. 
1154.] 


In  the.  House  of  Lords. 

On  an  appeal  from  His  Majesty's  Court  of  Appeal. 
Between  A.  B.  .         .  .     Appellant, 

C.  D.  and  E.  F.         .     Eespondents. 

Take  notice  that,  on  the day  of ,  19 — ,  or  so  soon  after 

as  conveniently  may  be,  a  petition  of  appeal  will  be  presented'  to 
the  Hotise  of  Lords  on  behalf  of  the  above-named  plaintiff  A.  B. 
[or  as  may  be],  against  the  judgment  [or,  order]  of  His  Majesty-s 

Court  of  Appeal  dated  the day  of ,  19 — . 

Dated  the day  of ,  19 — . 

X.Y., 

Solicitor  for  the  said  A.  B. 
To  the  above-named  defendants  C.  D.  j 
and  E.  F.,  and  to  Mr.  Z.  T.,  their  | 
solicitor.  ' 


1496. 

Certificate  of 
service  of 
notice  (A). 
[Dan.  Pr. 
1154.] 


I, 


clerk  to  Messrs. 


of 


-,  solicitors  for  the  appel- 
lant within-named,  hereby  certify  that  on  the day  of I 

served  Messrs. ,  of ,  solicitors  for ,  the  within-named 

respondents,  with  a  correct  copy  of  the  aforegoing  appeal,  and  with 
a  notice  that  on  the  day  of  ,  or  as  soon  after  as  con- 
veniently may  be,  the  petition  of  appeal  would  be  presented  to  the 
House  of  Lords  on  behalf  of  the  appellant. 


1497. 

Affidavit  of 
service  of 
order  for 
respondents  to 
lodge  eases  {/). 
[Dan.  Pr. 
1156.] 


Title :  as  in  Form  1495. 

I,  E.  F.,  of  {remdence  and  description),  make  oath  and  say,  that 

I  did  iOn  the day  of ,  19 — ,  serve  the  within  order  upon 

CD.,  the  respondent  within-named  [or,  upon  G.  H.,  of  {place  of 
business),  the  solicitor  for  C.  D.,  the  respondent  within-named], 
by  delivering  to,  and  leaving  with  the  said  C.  D.  [or,  G.  H.J  a 
true  copy  of  the  said  order;  and  at  the  same  time  showing  to  him 
the  said  original  order. 

Sworn  (do. :  see  Form  12). 


(A)  See  Directions  for  Agents,   2. 

(0  See  Directions  for  Agents,  3,  17;  and  Standing  Ords.  III.,  V. 
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1498 

Lodged  in  the  Parliament  Office  on  the day  of ,  19—.  Certificate  of 

In  the  House  of  Lords.  sufficiency  of 

sureties  or 
A.  B.  V.  O.  D.  and  others.  substitute (».). 

[Dan.  Pr.  ' 
In  compliance  with  Standing  Order  No.  IV.,  I  [or,  we]  submit  ii^s.] 
the  names  of  {full  name),  of  {address),  and  {full  name),  of 
{address),  as  fit  and  proper  sureties  [or,  a  fit  and  proper  substitute], 
to  enter  into  the  bond  [or,  recognizance]  thereby  required;  and  I 
[or,  we]  certify  that  in  my  [or,  our]  belief  the  said  {full  name) 
and  the  said  {full  name)  are  each  [or,  is]  worth  upwards  of  £200 
[or,  £500]  over  and  above  their  [or,  his]  just  debts. 

Dated day  of ,  19—. 

'         X.  Y., 

Solicitor  for  the  appellant  {n) . 


1499. 
In  the  House  of  Lords .  Notice  to  be 

A.  B.  V.  O.  D.  and  others.  copyTertifi- 

Take  notice  that  the  appellant  A.  B.  proposes  {Insert  names  of  respo^ndents""^ 
proposed  sureties  or  substitute),  of  {address  and  description),  as  a&entsM. 
sureties  [or,  a  substitutej  to  enter  into  the  bond  [or,  recognizance]  1155.] 
required  by  Standing  Order  IV.     And  that  it  is  the  intention  of 

the  said  appellant  on' the day  of ,  19 — ,  or  as  soon  after 

as  conveniently  may  be,   to  lodge  in  the  Parliament  Office  a 
certificate  of  which  the  within  is  a  copy. 

Dated day  of ,  19 — . 

X.  Y., 

Solicitor  for  the  appellant  A.  B. 
To  C.  D.,  the  above-named 
respondent,   and  to  Mr. 
Z.  T.,  his  solicitor. 


1500. 

I  [or,  We]  certify  that  a  copy  of  the  above  certificate  with  two  Certificate  of 
clear  d^js    notice   of  the  intention  to  lodge  the  same  in  the  ^g^J^g^f"*) 

[Dan.  Pr. 

(m)   Security  for   costs   of  appeal.^Fov  this  form,   see   Standing   Orders,   1155] 
App.  A.    Security  must  be  given  in  all  oases  except  appeals  in  formd  pauperis : 
see  Form  1501;  Standing  Ord.  IV.;  Directions  for  Agents,  5—15. 

(«)   The  certificate  may   be   signed   by  the   country  solicitor  or  agent  of 
the  appellants. 

(0)  See  Standing  Ord.  IV. 

(«)  For  form  of  certificate,  see  Standing  Ords.  App.  A.;  and  also  Standing 
Ord    IV  ■    and  Directions  for  Agents,  6,  7. 

D.-F.  '  49 
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Parliament  Office  has  been  served  on  the  solicitors  or  agents  of  the 
respondents. 

Dated day  of ,  19 — . 

X.  Y., 

Solicitor  for  the  appellant. 


1501. 

Petition  of 
the  appellant 
for  leave  to 
appeal  in 
formd 
pauperis  {q). 
[Dan.  Pr. 
U54.] 


Title :  as  in  Form  1495 . 

To  the  Right  Honourable  the  House  of  Lords. 

The  humble  petition  of  the  appellant. 
Showeth: 

That  on  the day  of  — — ,  19 — ,  your  petitioner  presented 

to  your  lordships  a  petition  of  appeal:  complaining  of  a  judgment 
\_or,  order]  of  His  Majesty's  Court  of  Appeal  (England)  dated 

day  of ,  19 — . 

That  your  petitioner  being  very  poor,  as  by  the  affidavit  and 
certificate  annexed  appears,  is  by  reason  of  such  his  poverty  unable 
to  prosecute  his  appeal,  unless  he  is  admitted  by  your  lordships  to 
do  so  in  formd  pauperis. 

That  by  an  order  of  the  High  Court  of  Justice  made  in  the  said 

cause  your  petitioner  was,  on  the day  of ,  19 — ,  admitted 

to  prosecute  his  action  in  the  said  Court  in  forma  pauperis. 

Your  petitioner  therefore  humbly  prays,  that  your 
lordships  will  be  pleased  to  order  that  he  may  be 
admitted  to  prosecute  his  said  appeal  in  formd 
pauperis. 

And  your  petitioner  will  ever  pray,  dc. 


1502. 

Affidavit  of 
poverty. 
[Dan.  Pr. 
1154.] 


I,  A.  B.,  make  oath  and  say,  that  on  or  about  the day  of 

,  19 — ,  I  intend  to  /offer  for  presentation  to  the  House  of 

Lords  a  petition  of  appeal:  complaining  of  {State  what:  see 
Form  1501). 

That  I  am  very  poor,  |and  am  not  worth  in  all  the  world  the 
sum  of  five  pounds  in  lands,  tenements,  goods,  or  chattels:  my 

(§■)  See  Appeals  (Formd  Pauperis)  Act,  1893;  and  Directions  for  Agents, 
16.  If  the  House,  on  the  report  of  the  Appeal  Committee,  determines  that 
there  is  no  primd  faoie  case  for  the  appeal,  the  House  may  refuse  the  prayer 
of  the  petition:  Appeals  (Formd  Pauperis)  Act,  1893  (66  &  57  Vie.  c.  22). 
As  to  pauper  costs,  see  Johnson  v.  Lindsay,  (1892)  A.  C.  110;  Ue  Raphael, 
(1899)  1  Ch.  853;  reversed  on  the  facts,  68  L.  J.  Ch.  765.  See  also  Directions 
as  to  pauper  costs.  Standing  Ords.  App.  E. 
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-wearing  apparel,  and  the  subject-matter  of  the  said  appeal  only, 
excepted;  and  am,  by  reason  .of  such  my  poverty,  unable  to 
prosecute  the  said  appeal. 

Sworn  before  me,  at ,  in  the 

(county)  of ,  this day  I  A.  B. 

of ,19—.  j 

{Signature  of  person  before  whom 
affidavit  sworn,  and  style  of 
office.) 


1503. 
We,    the    undersigned,    do    hereby    certify    that    A.    B.,  ^of  Certificate  of 
(residence  and  description),  in  the  above-written  affidavit  named,  1P°^^^- 
is  a  very  poor  person! 

Dated  this day  of ,  19 — . 

CD.,  Minister  of  the  parish  [or  as  may  be] 

of ,  in  the  (county)  of . 

E.  F.       Churchwardens  of  the  said  parish  [or 
G.  H.  as -map  be"]  ot .' 


^  1504. 

In  the  House  of  Lords.  Petition  for 

A.   B.  V.   C.  D.   aad  others.  extension 

of  time  to 
To  the  Eight  Honourable  the  House  of  Lords.  present oross- 

The  humble  petition  of  the  respondent  CD.  [Dan^^]^?." 

Showeth  as  foEows:  ii56.] 

1.  That  the  appellant  presented  his  petition  of  appeal  on  the 

day  of ,  19 — ,  complaining  of  a  judgment  [or,  order]  of 


His  Majesty's  Court  of  Appeal  (England),  dated  day  of 

2.  That  the  time  allowed  by  Standing  Order  VI. 

//  the  time  has  already  been  enlarged  by  order,  add :  en- 
larged by  your  lordships'  order  dated  the •  day  of , 

19- 

for  the  petitioner  to  present  his  cross-appeal  to  this  House  will 
expire  on  the day  of ,  19 — . 

3.  That  your  petitioner  (Set  forth  cause  of  delay). 

Your  petitioner  therefore  humbly  prays,   that  your 
lordships  will  be  pleased  to  grant  him  an  extension 

(r)  As  to  time  for  presenting  appeals  and  cross-appeals,  see  Standing  Ords. 
v.,  VI.,  and  VII.  As  to  engrossing  petition  and  lodging  duplicate,  see  Direo- 
*ion8  for  Agents,  18. 

49  (2)  I 
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of  time  until  {Specify  the  date  to  which  extension  of 
time  is  required)  to  present  his  cross-appeal  to  this 
House. 

And  your  petitioner  will  ever  pray,  dc. 
Z.  T., 

Solicitor  for  the  petitioner. 


1505. 

Notice  of 
intention  to 
present  the 
petition  (s). 
[Dan.  Pr. 
H56.] 


The  petition  of  which  the  within  is  a  copy  is  intended  to  be- 

presented  to  the  House  of  Lords  on day,  the day  of , 

19 — ,  or  as  soon  after  as  may  be. 

Dated  this day  of ,  19 — . 


1506. 

Consent  to 
petition. 
[Dan.  Pr. 

1166.] 


1507. 

Ooss-petition 
of  appeal  {t). 
[Dan.  Pr. 
1156.] 

1508. 

!Appellant's 
petition  for 
extension  of 
time  to  lodge 
cases  and  set 
down  appeal 
foiliearing(u). 
[Dan.  Pr. 
1160.] 


I  consent  to  the  prayer  of  the  above  petition. 

X.Y., 

Appellant's  agent. 


(Same  as  Form  1494.) 


Title  and  address :  as  in  Form  1504. 

The  humble  petition  of  the  appellant  A.  B. 
Showeth  as  follows: 

1 .  That  your  petitioner  presented  his  petition  of  appeal  on  the- 

day  of ,  19 — ,  complaining  of  a  judgment  [or,  order]  of 

His  Majesty's  Court  of  Appeal  (England),  dated  the day  of 

2.  That  the  time  allowed  by  Standing  Order  No.  V. 

If  the  time  has  already  been  enlarged  by  order,  add:  ex-^ 
tended  by  your  lordships'  order  of  the day  of ,  19 — , 

for  the  appellant  to  lodge  his  printed  cases  and  the  appendix,  will 

expire  on  the ■  day  of ,  19 — . 

(s)  See  Directions  for  Agents,  18.  Counsel  are  not  heard  before  the  Appeal' 
Committee:    Directions   for  Agents,  20. 

(<)  A  cross-petition  is  signed  by  counsel  and  presented  like  an  original 
appeal.  As  to  the  time  for  presenting  a  cross-appeal,  see  Standing  Ords. 
VI.  and  VII.  The  person  presenting  a  cross-appeal  is  not  usually  required 
to  give  security  for  coats. 

(«)  For  this  form,  see  Standing  Ords.  App.  O.  As  to  the  time  for  lodg- 
ment of  cases,  see  Standing  Ords.  V.  and  VTI.  And  as  to  hearing  appeal 
ex  parte  on  failure  of  respondent  to  lodge  case,  see  Directions  for  Agents,  30.. 
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3.  That  your  petitioner  (Set  forth  cause  of  delay;  as 
by  reason  of  the  importance  of  his  case  and  the  engagements  of 
counsel,  has  been  unable  to  lodge  his  printed  easels  and  the 
appendix  and  to  set  the  cause  down  for  hearing) . 

Your  petitioner  therefore  humbly  prays,  that  your 
lordships  will  be  pleased  to  grant  him  an  extension 
of  time  until  (Specify  the  date  to  which  extension  of 
time  is  required),  to  lodge  his  printed  cases  and  the 
appendix,  and  to  set  the  cause  down  for  hearing. 
And  your  petitioner  will  ever  pray,  dc. 
X.  Y. 
■Agent  for  the  appellant. 


1509. 

(Same  as  Form  1505.)  Notice  of 

intention  to 
present  the 

petition  {x). 

[Dan.  Pr. 
1156.] 

1510. 

Proceed-  as  in  Form  1508,  to  the  end  of  paragraph  1 .  Appellant's 

2.  'That  the  time  aUowed  by  Stajiding  Order  V.  Se^a^peal 
If  the  time  has  already  been  enlarged  by  order,  add :  ex-  and  extend 
tended  by  your  lordships'  order  of  the day  of ,  19 — ,  lodging  cases 

for  the  appellant  to  lodge  his  printed  cases  and  the  appendix,  1^-     _ 
expired  on  the day  of ,  19 — .  1160;] 

3.  That  your  petitioner  from  inadvertence  miscalculated  the 
time  for  lodging  his  printed  cases  and  the  appendix;  and  your 
petitioner  is  informed  that  in  consequence  of  the  said  cases  and 
appendix  not  being  lodged  within  'the  time  limited,  your  peti- 
tioner's appeal  stands  dismissed. 

Your  petitioner  therefore  humbly  prays,  that  your 
lordships  will  be  pleased  to  order  that  his  appeal  may 
be  restored,  and  that  your  lordships  will  be  pleased  to 
grant  him  an  extension  of  time  until  (Specify,  the  date 
to  which  extension  of  time  is  required)  to  lodge  his 
printed  cases  and  the  appendix  and  for  setting  down 
the  cause  for  hearing. 

And  your  petitioner  will  ever  pray,  (&C. 
X.  Y., 

Solicitor  for  the  appellant. 


fx)  A  copy  of  the  petition  and  two  clear  days'  notice  of  the  intention  to 
present  it  must  be  served  on  the  respondent's  solicitor, 
(j/)  See  note  (u),  preceding  page. 
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1511. 

Notice  of 
intention  to 
J)resent 
petition  (z) . 

1512. 

Respondent's 
petition  for 
leaTe  to  lodge 
case  {a) . 
[Dan.  Pr. 
1160.] 


{Same  as  Form  1505.) 


Title  and  address :  as  in  Form  1504. 

IThe  humble  petition  o£  the  respondent  0.  D. 
Showeth  as  follows: 

1.  That  the  appeUant  presented  his  petition  of  appeal  on  the 

day  of ,  19 — ,  complaining  of  a  judgment  [or,  order]  of 

His  Majesty's  Court  of  Appeal  (England),  dated  day  of 

,  19-. 

2.  iThat  the  time  allowed  by  Standing  Order  V.  for  the  peti- 
tioner to  lodge  his  printed  cases  has  expired;  but  such  cases  are 
now  ready  to  be  lodged. 

Your  petitioner  therefore  humbly  prays,  that  he  may 
be  at  liberty  now  to  lodge  his  printed  cases. 
And  your  petitioner  will  ever  pray,  Sc. 
Z.  ,T., 

Solicitor  for  the  petitioner. 


1513. 

Notice  of 
intention  to 
present 
petition  (4). 

1514. 

Formal  parts 
of  a  case  (e). 


[Dan 

1158.] 


Pr. 


(Same  as  Form  1505.) 


In  the  House  of  Lords. 

On  an  appeal  from  His  Majesty's  Court  of  Appeal  (England). 
Between  A.  B.  and  E.  F.       .         .         .     Appellants, 

and 
C.  D.,  G.  H.,  and  J.  K.  .     Eeepondents. 

The  case  of  the  appellants  [or,  of  the  respondents — or,  of  the 
respondent  C.  D.j. 

(The  case  should  contain  all  the  material  facts;  and  should 
concisely  narrate  the  proceedrngs,  and  the  substance  of  the  plead- 

(z)  See  note  (r),  p.  771. 

(a)  As  to  the  time  within  which  the  cases  should  be  lodged,  see  Standing 
Ords.  V.  and  VII.  Where  the  lodgment  has  been  delayed  until  a  day  for 
hearing  the  appeal  has  been  actually  appointed,  the  respondent  must  petition 
for  leave  to  lodge  his  printed  case;  untU  that  time  it  will  be  accepted  without 
an  order:  Directions  for  Agents,  30. 

(fr)  See  note  (s),  p.  772. 

(o)  As  to  form  of  printed  case  and  reference  to  report  of  Court  below,  see 
Directions  for  Agents,  27,  28.  As  to  number  of  printed  oases,  see  Ibid.  29; 
and  for  directioins  as  to  binding,  &c.,  see  Standing  Ords.  App.  B. 
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ings  and  emdence  or  proofs:  whether  consisting  of  documents 
or  depositions  ;  and  particularly  those  on  behalf  of  the  party  whose 
case  it  is.    The  case  usuaEy  conclvdes  to  the  follomng  effect ;) 

The  appellants  are  advised,  and  humbly  submit,  that  the  said 

judgment  [or,  order]  *f  the day  of ,  19 — ,  is  erroneous 

[or,  so  far  as  it  ordered,  dc,  is  erroneous],  and  ought  to  be.  re- 
versed or  varied;  and  the  appellants  have  appealed  therefrom  to 
this  most  honourable  House. 

Or,  in  the  respondent's  case :  .The  respondent  is  advised,  and 
humbly  submits,  that  the  said  judgihent  [or,  order]  of  the 

day  of ,  19 — ,  is  right;  and  that  the  same  ought  to 

be  affirmed 

for,  amongst  others,  the  following 

Reasons. 

2.  j  {State  the  reasons.) 

3.  ' 

(Signature  of  counsel.) 


1515. 
Title  :  as  in  Form  1514.  Formal  parts 

■  of  a  joint 

The  Joint  Case  of  the  Appellants  and  Respondents.  oase(rf). 

[Dan.  Pr. 

As  to  the  contents  of  the  case,  see  Form  1514,  and  note  (o)  nss.] 
thereto ;  it  should  conclude  to  the  following  effect : 

The  appellants  are  advised,  and  humbly  submit,  that  the  said 

judgment  [or,  order]  of  the day  of ,  19 — ,  is  erroneous 

[or,  so  far  as  it  ordered,  dc,  is  erroneous],  and  ought  to  be  re- 
versed or  varied;  and  the  appellants  have  appealed  therefrom  to 
this  most  honourable  House  for,  amongst  others,  the  following 

Reasons. 

2.  {State  the  reasons.) 

3.  ' 

The  respondents  are  advised,  and  humbly  submit,  that  the  said 

judgment  [or,  order]  of  the day  of ,  19-,  is  right;  and 

that  the  same  ought  to  be  affirmed  for,  amongst  others,  the 
following 

((?)    See   Directions  for   Agents,   22,   31. 
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3.  ' 
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Reasons. 

(Signature  of  counsel.) 


1516. 

Formal  parts         rp^flg  .  ^s  in  Form  1514 . 

ofanappendix 

ie). 

[Dan.  Pr. 

1168.]  Appendix. 

Set  out  the  documents :  as  in  the  following  scheme  (/)  ; 

I.  The  Pleadings  : 

1 .  Statement  of  claim  delivered  by  the  appellants  on  the 

day  of ,  19 — 

2.  Statement  of  defence  delivered  by  the  respondent 

C.  D.  on  the day  of ,  19—. 

3.  Statement  of  defence  delivered   by   the  respondent 

G.  H.  on  the day  of ,  19—. 

4.  Statement  of  reply  delivered  by  the  appellants  on 

the day  of ,  19 — . 

II.  The  Appellants'  Evidence  by  affidcmt,  and  orally : 

5.  Affidavit  of  A.  B.,  of,  dc,  filed day  of  , 

19—. 

6.  Cross-examination  of  the  said  A.   B.   thereon,   on 

behalf  of  the  respondents:    taken  ,  19 — ,  and 

filed ,  19—. 

7.  Deposition  of  L.  M.,  of,  dc,  taken ,  19 — ,  and 

filed ^,19—. 

III.  The  Respondents'  Evidence  by  affidavit,  and  orally : 

8.  Affidavit  (dc. :  as  above). 

(e)  The  appendix. — As  to  the  preparation  and  costs  of  the  appendix,  eee 
Directions  for  Agents,  23 — 25. 

(f)  The  order  in  which  the  documents  should  be  printed  in  the  appendix 
will  depend  upon  the  circumstances  of  the  particular  case.  The  scheme  set 
out  in  Form  1S16  is  suggested  as  a  convenient  arrangement.  The  appendix 
should  be  preceded  by  an  index  of  its  contents:  in  which  should  be  set  forth 
a  short  description  of  each  document,  and  the  page  where  it  can  be  found; 
as  thus:  "Statement  of  claim  of  the  appellants,  1";  "Statement  of  defence 
of  the  respondents,  8."  The  appendix  must  be  paged  throughout;  and  each 
document  should  be  concisely  described:  either  in  the  heading,  or  in  a  marginal 
note  opposite  the  commencement.  Where  a  document  extends  over  more  than 
one  page  of  the  appendix,  its  short  description  should  be  repeated,  in  a  corner 
note,  at  the  top  of  the  next  and  any  continuous  pages. 
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IV.  Documentartf^ Evidence: 

9.  Admissions  in  the  cause. 

10.  Exhibit   A.:    Indenture   of  settlement,   dated , 

19—. 

11.  Exhibit  B.:  Letter  from  E.  F.  to  G.  H.,  dated , 

19—. 
v.  Judgments  [or,  Orders}  made  in  the  cause : 

12.  Judgment  [or,  order]  of  the  High  Court  of  Justice, 

dated day  of ,  19 — . 

13.  Judgment  [or,    order]    of    His   Majesty's  Court  of 

Appeal  (England),  dated  day  of  ,  19 — , 

made  on  appeal  from  the  last-mentioned  judgment 
[or,  order]. 


1517. 

Title  and  address :  as  in  Form  1504 .  Petition  for 

The  humble  petition  of  the  appellant.  petition  of 

Showeth:  appeal,  and 

lodg^e  supple - 
That  your  petitioner,  on  the day  of ,  19 — ,  presented  mental  ease. 

to  your  lordships  his  petition  and  appeal:  complaining  of  an  order  ii5*"i   ''' 

■of  His  Majesty's  Court  of  Appeal  (England),  dated  the day 

of ,19—. 

That  your  petitioner  has  duly  lodged  his  case  and  appendix  in 
support  of  such  appeal;  and^  has  set  down  his  said  petition  and 
■appeal  for  hearing  [or  as  may  &e]. 

That  since  lodging  the  said  case  and  appendix,  a  further  order 

has  been  made  by  the  said  Court  of  Appeal,  dated  the day 

■of ,  19 — ,  touching,  amongst  other  things,  the  payment  of  the 

«osts  reserved  by  the  said  order  of  the day  of ,  19 — . 

That  your  petitioner  is  advised  to  appeal  to  your  lordships 

.against  the  said  order  of  the  day  of  ,  19—;    and  is 

therefore  desirous  of  amending  his  said  petition  of  appeal,  by 
including  therein  the  said  order  of  His  Majesty's  Court  of  Appeal, 

dated  the day  of ,  19 — . 

Your  petitioner  therefore  humbly  prays,  that  your 
lordships  will  be  pleased  to  grant  to  your  petitioner 
leave  to  amend  his  said  petition  of  appeal,  by  in- 
cluding therein  the  said  order  of  the day  of , 

19 — ;  and  that  your  petitioner  may  have  leave  to  lodge 
a  supplemental  case  relative  to  such  amendment. 
And  your  petitioner  will  ever  pray,  dc. 
X.Y., 

Agent  for  the  petitioner. 
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1518. 

Notice  of 
intention  to 
present 
petition. 
[Dan.  Pr. 
1156.] 

1519. 

Petition  for 
leave  to  revive 
appeal,  on 
death  of 
appellant. 
[Dan.  Pr. 
1160,  1161.] 


{Same  as  rorm  1505.) 


Title  and  address:  as  in  Form  1504. 

The  humble  petition  of  A.  B.,  of  (residence  and  descrip- 
tion), and  CD.,  of,  dc. 
Showeth: 

That  on  the day  of ,  19 — ,  E.  F.,  the  appellant  above 

named,- presented  his  .petition  of  appeal  to  your  lordships:  com- 
plaining of  (State  what:  see  Form  1517). 

That  the  respective  cases  -of  the  appellant  and  respondent  wer& 
duly  lodged,  and  the  cause  .was  set  down  for  hearing  before  your 
lordships  [or  as  may  be]. 

That  the  said  E.  F.  departed  this  life  on  or  about  the day 

of ,  19 — :  having  first  duly  made  and  published  his  last  will 

and  testament  in  writing,  whereby  he  appointed  executors  thereof 
your  petitioners,    who   duly   proved  the   same  in   the    Probate 

Division  of  His  Majesty's  HighiCourt  of  Justice  on  the day 

of ,  19 — ;  and  that  your  petitioners  are  now  the  legal  per- 
sonal representatives  of  the  said  E.  F.,  deceased. 

That  on  the day  of ■,  19 — ,  an  order  was  made  by  His 

Majesty's  High  Court  of  Justice,  that  the  proceedings  in  the  said 
cause  should  be  carried  on  and  prosecuted  by  your  petitioners 
against  the  defendants,  in  like  manner  as  such  proceedings  might 
have  been  carried  on  and  prosecuted  by  the  said  E.  F.,  if  he  had 
not  died  [or  as  may  fee];  and  a  copy  of  the  said  order  is  annexed 
to  this  petition. 

Your  petitioners  therefore  humbly  pray  your  lordships, 
that  this  appeal  may  be  carried  on  and  prosecuted 
in  your  lordships'  House  by  your  petitioners,  in  like 
manner  as  the  same  might  have  been  carried  on  and 
prosecuted  by  the  said  E.  F.  if  he  'had  not  died. 
And  your  petitioners  will  ever  pray,  <&c. 
A.B. 
CD. 
X.  Y.,  agent  for  the  petitioners  (g). 


(,ff)  See  Directions  for  Agents,  39;  and  Standing  Ord.  VIII.  The  petition 
must  be  signed  by  the  petitioners  and  their  agent.  Where  a  legal  personal 
representative  carries  on  an  appeal  he  is  personally  liable  for  the  costs: 
Boynton  v.  Boynton,  4  App.  Cas.  736. 
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1520. 

(Same  as  Form  1505 . )  Notice  of 

intention  to 

present 

petition. 


1521. 

Title :  as  in  Form  1514.  Supplemental' 

case  (A). 

Supplemental  case  of  the  appellant  [or  as  may  be].  '■'P^'S'^'^' 

(The  case  should  state  the  material  proceedings  since  the  lodg- 
m,ent  of  the  original  case,  which  have  rendered  the  swpplemental 
case  necessary.  Where  the  petition  of  appeal  has  been  amended 
by  including  a  further  judgment  or  order,  the  supplemental  case 
should  conclude  as  in  J'orm  1514.) 


1522. 
Title  and  address :  as  in  Form  1504.  Petition  of 

the  appellant, 

The  humble  petition  of  the  appeUant,  withdraw  ° 

o,  ,  appeal,  on 

OJlOWetn:  paymentofthe 

That  on  the day  of ,  19—,  the  appellant  presented  his  ^ogf""*^™*'* 

petition  and  appeal  to  your    lordships:    complaining  of  (State  [Dan.  Pr.     ' 
w^af:  see  Form  1508).  ""•] 

That  the  appeal  has  not  jet  been  set  down  for  hearing  before 
your  lordships  [or  as  may  &e]. 

That  the  appellant  now  proposes  to  withdraw  the  said  appeal: 
paying  to  the  respondent  the  costs  incurred  by  him,  as  they  shall 
be  taxed. 

May  it  therefore  please  your  lordships  to  permit  the 
appellant  to  withdraw  his  said  appeal:  he  paying  to 
the  respondent  his  costs  in  the  said  appeal,  as  the 
same  shall  be  taxed  by  the  proper  officer  of  your  lord- 
ships' House. 

And  your  petitioner  wiU  ever  pray,  dc. 
X.Y., 

Agent  for  the  petitioner. 


1523. 
(Same  as  Form  1505 . )  Notice  of 

intention  to 
present 

petition. 

[Dan.  Pr. 
1157.] 
(A)  As  to  lodging  a  supplemental  case,  see  Standing  Ord.   VIII. 
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1524. 

Petition  of 
the  appellant, 
for  leave  to 
■withdraw 
appeal,  with- 
out costs,  by 
consent  (t). 
[Dan.  Pr.. 
1157.]- 


Proceed  as  in  Form  1522,  to  the  end  of  paragraph  1 . 
That  the  petitioner  and  respondent  having  lodged  their  printed 
cases,  the  said  appeal  was  set  down  for  hearing  before  your  lord- 
ships [or  as  may,  be]. 

That  it  has  since  been  agreed  between  your  petitioner  and  the 
respondent  that  the  said  appeal  shall  be  withdrawn:  each  party 
paying  the  expenses  respectively  incurred  by  them  in  the  said 
appeal. 

Your  petitioner  therefore  humbly  prays  your  lord- 
ships, that  the  said  appeal  may  be  withdrawn  aocord- 
•  ingljy,  without  costs;  or  that  your  lordships  will  do 
otherwise  in  the  premises,  as  to  your  lordships  shall 
seem  meet'. 

And  your  petitioner  wiU  ever  pray,  dc. 
X.Y., 

Agent  for  the  petitioner. 


1535. 

Motion-paper       Formal  parts:  see  Form  30. 

"order  of  the         To  movc  on  behalf  of  the  plaintiff  [or  as  may  &e],  that  the  order 

OTder^oUhe      °^  *^®  House  of  Lords,  dated  the ,  19 — ,  on  the  petition  and 

;  HighCourtof  appeal  of  the  defendant  [or  as  may  &e],  from  the  judgjment  [or, 

[Dan?Pr.        Order]  in  this  action,  dated  the ,  19 — ,  may  be  made  an  order 

1164-1165.]  _  of  this  Court. 

The  order  accompanies. 


1526. 

Request  that 
taxing  of&cer 
will  tax  bill 
of  costs  (Z). 
[Dan.  Pr. 
1168.] 


In  the  House  of  Lords. 
Between  A.  B. 

C.  D. 


and 


.     Appellant, 
."    Respondent. 


(«)  For  form  of  consent  by  respondent's  solicitor,  see  Form  1506. 

(Jc)  For  form  of  order,  see  Setou,  844,  No.  12.  The  order  is  obtained  on 
motion  ex  parte  to  the  Judge  of  the  Court  of  first  instance:  British  Dynamite 
Co.  V.  Krebs,  11  C.  D.  448.  As  to  the  cases  in  which  an  order  of  the  House 
of  Lords  should  be  made  an  order  of  the  High  Court  of  Justice,  see  L. 
{alias  n.)  V.  H.,  L.  R.  1  P.  &  M.  293;  Att.-Gen.  v.  Scott,  1  Ves.  Sen,. 
412;  and  Wentworth  v.  Lloyd,  13  W.  E.  146. 

(V)  As  to  taxation  of  costs,  see  Standing  Ord.  X. ; ,  Directions  for  Agents, 
40 — 43.  For  the  form  in  the  text,  see  Standing  Orders,  App.  E.  As  to  costs 
generally,  see  Dan.  Pr.  1168—1169;  Morgan  &  Wurtzburg,  149—157,  778, 
781.  For  form  of  notice  to  respondent  of  application  to  deal  with  £200 
deposited  as  security  under  Standing  Ord.  IV.,  see  Standing  Orders,  App.  D. 
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A  copy  of  this  bill  of  costs  was  on  the day  of served 

upon  A.  B.,  the  agent  for  the  respondent  [or  as  may  be],  and  I 
hereby  request  that  an  appointment  may  be  made  to  tax  the 
same. 

Dated  the day  of ,  19 — . 

C.  D., 

Agent  for  the  Appellant  [or  as  may  be]. 

To  the  Taxing  Officer  of  the  House 
of  Lords. 
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CHAPTER  XXI. 
PEOCEEDINGS  IN  PARTICULAE  ACTIONS. 

[Ban.  Pr.,  pp.  H70— 1337.] 


1527. 

FrtBcipe  for  a 
-commission  of 
^partition  («). 


Section  I. — ^Proceedings  in  an  Action  foe  Partition  (a). 

IDan.  Pr.,  pp.  1170—1189.] 

(1.)  Partition  %,  Oommissioners  (6). 
(Title  and  reference  to  the  record.') 

Seal,  in  pursuance  of  order  dated  the day  of ,  19 — ,  a 

com'mission  of  partition,  directed  to  {Insert  the  names  of  the  com- 
missioners).   Returnable  {Insert  date  for  return). 

Dated  the day  of ,  19 — . 

{Name,  do.  of  solicitor  or  party  issuing  the  writ.) 


1528. 

Master's  certi- 
ficate of  result 
of  a  partition 
in  Chambers. 
(Dan.  Pr. 
1173.] 


(2.)  Partition  in  Chambers  {d). 

{Title  and  reference  to  the  record.) 

Formal  parts:  see  Form  1438. 

1 .  Such  of  the  freehold  lands  and  hereditaments  devised  by  the 

(a)  As  to  partition  generally,  see  Seton,  1783—1824;  Walker  on  Partition; 
Foster  on  Joint  Ownership ;  Lawrence  jon  Partition ;  ilorgan,  179 — 186;  Carson's 
Real  Property  Statutes,  2nd  ed.  743—753;  Enoyol.  Laws  of  Engl;,  tit.  "Par- 
tition"; White  &  Tudor's  Equity  Cases,  8th  ed.  i.  191—233;  The  Partition 
Act,  1868  (31  &  32  Vie.  o.  40) ;  The  Partition  Act,  1876  (39  &  40  Vic. 
c.  17).  As  to  costs  in  partition  actions,  see  Morgan  &  Wurtzburg,  240 — ^244; 
Seton,  1810. 

(&)  For  the  practice  as  to  partition  by  Commissioners,  see  Dan.  Pr.  6th  ed. 
1336—1344;  Seton,  1818,  1819;  and  for  form  of  order,  Seton,  184.  This 
practice  is  now  almost  obsolete:  being  superseded  by  the  present  method  of 
working  out  the  partition  in  Chambers:  sae  Spike  v.  Harding,  7  C.  D.  871, 
876;  Dan.  Pr.  1173;  Seton,  1818.  For  forms  apjplicable  to  a  partition  undeor 
a  commission,  see  the  third  edition  of  the  present  work,  Nos.  1511 — 1526. 

(o)  E.  S.  C.  App.  a.,  No.  18. 

(<?)  For  the  practice  as  to  partition  in  Chambers,  see  Dan.  Pr.  1173  et  seq.; 
Seton,  1818.  For  forms  of  order  directing  such  partition,  subject  to  inquiries, 
:3ee'  Seton,  1811,  No.  1 ;  and  on  further  consideration,  1812,  No.  2. 


«•  IJ  IN  ACTION  FOR  PARTITION.  783 

will  of  S.  S.  F.,  deceased,  the  testator  in  the  pleadings  named,  as 
are  now  held  in  common,  consist  of  the  particulars  set  forth  in 
the  schedule  hereto. 

The  evidence  produced,  dc. 
2 .  There  is  not  any  sum  due  to  the  plaintiffs  in  respect  of  rents 
and   profits   of   the   said   lands   and   hereditaments    so   held   in 
common,  or  any  of  them. 

The  evidence  produced,  dc. 

The  said  lands  and  hereditaments  have  been  partitioned  and 
allotted:  having  regard  to  the  declaration  contained  in  the  said 
judgment.  The  lands  and  hereditaments  so  partitioned  and 
allotted  are  delineated  on  the  plan  marked  A.,  verified  by  the 
affidavit  lof  J.  H.,  iiled  — — ,  19 — ,  which  plan  is  annexed  to, 
and  is  to  be  filed  with,  this  certificate. 

One  moiety  of  the  said  lands  and  hereditaments  has  been  allotted 
to  the  uses  of  the  indenture  of  the  13th  August,  1863,  in  the  said 
judgment  mentioned;  and  such  moiety  consists  of  the  particulars 
set  forth  in  the  first  part  of  the  schedule  hereto;  and  is  distin- 
guished on  the  said  plan  by  a  blue  colour. 

The  other  moiety  of  the  said  lands  and  hereditaments  has  been 
allotted  to  the  uses  of  the  will  of  S.  S.  F.,  in  the  said  judgment 
named;  and  such  moiety  consists  of  the  particulars  set  forth  in 
the  second  part  of  the  schedule  hereto;  and  is  distinguished  on 
the  said  plan  by  a  red  colour. 

A  thorn  fence  is  to  be  erected  across  the  field  called  Little  Rakes, 
numbered  715  in  the  schedule  hereto,  from  the  point  marked  A.  to 
the  point  marked  C .  on  the  said  plan,  in  order  that  such  fence  may 
divide  the  portion  of  the  said  field  comprised  in  the  first  part  of  the 
said  schedule,  and  coloured  blue  on  the  said  plan,  from  the  portion 
thereof  comprised  in  the  second  part  of  such  schedule,  and  coloured 
red  on  the  said  plan.  The  persons  to  whom  the  lands  and  here-i 
ditaments  comprised  in  the  first  part  of  the  said  schedule  have 
been  allotted,  as  aforesaid,  are  to  bear  one  moiety  of  the  expense 
of  erecting  the  said  fence,  and  are  for  ever  hereafter  to  maintain 
so  much  of  the  said  fence  as,  when  erected,  will  extend  from  the 
point  marked  A.  on  the  said  plan  to  the  point  marked  B.  thereon. 
The  persons  to  whom  the  lands  and^  hereditaments  comprised  in 
the  second  part  of  the  said  schedule  have  been  allotted,  as  afore-r 
said,  are  to  bear  the  other  moiety  of  the  said  expense,  and  are  for 
ever  hereafter  to  maintain  so  much  of  the  said  fence  as,  when 
erected,  will  extend  from  the  point  marked  B.  on  the  said  plan  to 
the  point  marked  C.  thereon. 

The  evidence  produced,  dc. 
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A  conveyance  of  one  moiety  of  the  said  lands  and  heredita- 
ments to  the  uses  of  the  said  will  of  the  said  S.  S.  F.,  and  a 
conveyance  of  the  other  moiety  thereof  to  the  uses  of  the  said 
indenture  of  the  13th  August,  1863,  have  been  settled.  Such 
conveyances  consist  of  two  parts  of  an  indenture  intended  to  be 
made  between  the  plaintiffs  C.  E.,  and  E.,  his  wife,  of  the  first 
part,  the  defendant  A.  E.  F.,  of  the  second  part,  and'  A.  H.,  of 
W.,  gentleman,  of  the  third  part;  and  each  of  such  parts  is  identi- 
fied by  my  signature  in  the  margin  of  the  engrossment  thereof. 
The  evidence  produced,  dc. 

Schedule. 
First  Part. 


Second  Part. 
{Repeat  as  above.) 


1529. 

Master's  certi- 
ficate of  result 
of  inquiry  as 
to  persons 
interested  (/). 
[Dan.  Pr. 
1182.] 


(3.)  Proceedings  under  the  Partition  Acts,  1868,  1876  (e). 

Formal  parts:  see  Form  1438. 

The  persons  interested  in  or  entitled  to  the  hereditaments  in  the 
pleadings  mentioned,  and  the  shares  and  proportions  in  which,  and 

(«)  See  Partition  Act,  1868  (31  &  32  Vic.  e.  40);  Partition  Act,  1876  (39 
&  40  Vic.  u.  17);  Dan.  Pr.  1175—1189;  Seton,  1783—1822.  As  to  the  right 
to  partition,  see  Seton,  1800.  As  to  request  for  sale.  Ibid.,  1804 — 1806; 
Partition  Act,  1868  (31  &  32  Vic.  c.  40),  ss.  3—5;  Partition  Act,  1876  (39  & 
40  Vic.  V.  17),  s.  6.  Trustees  sufficiently  represent  the  share  of  which  they 
are  trustees  and  their  beneficiaries  need  not  be  served:  0.  XVI.  r.  8;  Staae  v. 
Sage,  8  C.  D.  451;  Simpson  v.  Denny,  10  C.  D.  28;  Goodrich  v.  Marsh, 
W.  N.  (1878)  186.  As  to  parties  to  actions  for  partition,  service,  and  further 
consideration,  see  Seton,  1806—1809;  Partition  Act,  1868  (31  &  32  Vic.  c.  40), 
s.  9;  Partition  Act,  1876  (39  &  40  Vic.  c.  17),  ss.  3,  4.  As  to  account  of 
rents  against  one  of  several  tenants  in  common,  see  Seton,  1809. 

(/)  For  form  of  Master's  certificate  after  advertisements  for  persons  who 
could  not  be  found,  see  Form  1533.  For  forms  of  order  directing  inquiries  a,s 
to  the  persons  interested,  ajid' for  sate,  see  Seton,  1783—1789,  Nos.  1—7;— 
giving  the  parties  liberty  to  bid,  Ibid.,  1794,  1795,  Nos.   16,  17;— declaring 
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the  estates  and  interests  for  which,  they  are  so  interested  or 
entitled,  are  as  follows: 

The  plaintiff  G.  H.  is  entitled  absolutely  to  two-fourths, 
thereof  (f). 

Subject  to  the  incumbrances  executed  by  them  on  their  shares, 
the  persons  entitled  to  the  other  two-fourths  are  as  follows: 

The  plaintiff  I.  K.  is  entitled  for  his  life  to  one-fourth;  and 
any  children  he  may  leave  at  his  decease  are  entitled  in  remainder 
to  such  fourth  in  equal  shares  as  tenants  in  common. 

The  said  I.  K.  has  at  present children  only:  namely,  the 

plaintiffs  {Naming  them). 

The  plaintiff  L.  M.  is  entitled  for  her  life  to  the  remaining 
fourth;  and  any  children  she  may  leave  at  her  decease  are  entitled 
in  remainder  to  such'fourth  in  equal  shares  as  tenants  in  common. 

The  said  plaintiff  L .  M .  has  at  present children  only :  namely, 

the  plaintiffs  {Naming  them). 

By  indenture  dated  the day  of ,   19 — ,   and   made 

between 

{Here  set  out  the  particulars  of  any  incumbrances  executed 
by  parties  on  their  shares) . 
The  evidence  produced,  dc. 

The  'parties  so  interested  or  entitled  are  all  parties  to  this  action, 
or  have  been  served  with  notice  of  the  said  judgment. 


In  the  High  Court  of  Justice, 

Chancery  Division, 
Mr.  Justice 


1530. 

19 — .      No.  — .        Reference  to 
conTeyancing^ 
counsel  (g). 


at  Chambers. 


Be 


The  Judge  has  directed  that  an  abstract  of  the  title  to  the 
estates  by  the  judgment  of  the  day  of ,  19 — ,  in  this 

rights  of  parties  at  the  hearing  and  directing  a  sale  out  of  Ot.,  Ibid.,  1797, 
1798,  Nos.  22,  23; — for  sale  of  part  and  partition  of  part.  Ibid.,  1799,  No.  24  ; 
— ^alterjiative  order  for  sale  or  partition.  Ibid.,  1800,  No.  25. 

(ff)  Where  practicable,  the  Master  should  certify  the  shares  of  the  persons 
entitled  in  fractions,  with  a,  common  denominator. 

(y)  When  a  sale  is  proposed  the  practice  is,  as  soon  as  the  Master's  cer- 
tificate is  settled,  for  the  abstracts  and  particulars  of  sale  to  be  brought  into 
Chambers  and  referred  to  the  conveyancing  counsel  in  rotation,  together 
with  the  draft  certificate  for  his  opinion  thereon.  For  the  other  forms  neces- 
sary on  a  sale  with  the  approbation  of  the  Judge,  see  Fonns  1301 — 1339, 
which  can  readily  be  adapted. 

D. — F.  50 
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action  directed  to  be  sold,  which  are  comprised  in  the  particulars 
to  which  I  have  put  my  initials,  be  laid  before  the  conveyancing 
counsel  in  rotation  for  his  opinion  thereon  with  a  view  to  such 
sale,  and  to  advise  what  (if  any)  special  conditions. of  sale  are 
rendered  necessary  or  proper  by  the  state  of  the  title,  and  that 
such  special  conditions  (if  any)  and  the  other  conditions  necessary 
and  particulars  of  sale  be  settled  by  such  counsel. 

The  conveyancing  counsel  is  requested  to  consider  whether  the 
accompanying  proposed  certificate  finding  who  are  the  persons  in- 
terested in  the  premises  in  the  said  judgment  mentioned  and  in 
what  shares  and  proportions  and  for  what  estates  and  interests  is 
correct. 

Dated  this day  of ,  19 — . 

,  Master. 

Mr.  is  the  conveyancing  counsel  in  rotation. 


1531. 

Summons  to         Formal  parts:  see  Form  39. 

aervioeof         on  the  part  of  the  plaintiff  [or  as  may  &e]:  that  service  of  notice 

"ud^m"*!     d  °"^  ^^^  judgment  in  this  action  dated  the day  of ,  19 — ,  on 

for  advertise-  Or.  H.,  of,  (&c.,  and  M.  N.,  of,  dc,  may  be  dispensed  with;  and 
^an!  Pri  ^^^^  instead  thereof  advertisements  may  be  published  at  such  times 
1183.]  and  in  such  manner  as  the  Judge  shall  direct,  calling  upon  the  said 

G.  H.  and  M.  N.  and  all  persons  (who  have  not  been  served  with 
notice  of  the  said  judgment)  claiming  to  be  interested,  in  the  real 
estate  in  the  said  judgment  mentioned,  by,  through,  or  under  the 
said  G.  H.  and  M.  N.,  or  either  of  them,  to  come  in  and  esta.blish 
their  respective  claims  in  respect  thereof  before  the  Judge  in 
Chambers  within  such  time  as  shall  be  limited  by  such  adver- 
tisements . 


Pursuant  to  a  judgment  of  the  High  Court  of  Justice,  Chancery 


1532. 

Advertise- 

meatpuTsuant 

to  order  die-     Division,  England,  in  an  action  of  B.  v.  B.,  19 — ,  B.  No.  , 

aertT(M^(i)?*      dated  the  day  of  ,  19—,  and  of  an  order  in  the  said 

[Dan.  Pr. 

^^"^•1  (A)   See  Partition  Act,   1876    (39   &  40   Vic.   e.    17),   s.   3.     For   form  , of 

order,  see  Seton,  1796,  No.  20.  Such  an  order  should  be  made  by  the  Judge 
in  person:  Burton  v.  Burton,  W.  N.  (1877)  23.  There  is  no  jurisdiction  to 
dispense  with  the  advertisements:  Phillips  v.  Andrews,  56  L.  T.  108;  but  the 
advertisements  were  dispensed  with  where  the  absent  parties  had  no  bene- 
ficial interest:   Grossman  v.  Richards,  W.  N.   (1888)  167. 

(0  See  Partition  Act,  1876  (39  &  40  Vic.  c.  17),  s.  3.  For  form  of  adver- 
tisement, see  Barnsdall  v.  B.  (1880),  B.  No.  3997;  London  Gazette,  27th  June, 
1884.  ,       ,  ■ 
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action  dated  the day  of ,  19—,  dispensing  with  service  of 

notice  of  the  said  judgment  upon  the  persons  hereinafter  named, 
that  is  to  say,  on  G.  H.,  and  any  person  claiming  by,  through,  or 
under  him:  the  said  G.  H.,  and  any  person  claiming  by,  through, 
or  under  him,  and  all  persons  claiming  to  be  interested  in  the  pro- 
perty to  which  this  action  relates  who  are  not  parties  to  the  said 
action,  or  have  not  been  served  with  notice  of  the  said  judgment, 
are  hereby  required  to  come  in  and  establish  their  respective  claims 

in  respect  thereof  at  the  Chambers  of  Mr.  Justice and  Mr. 

Justice  ,  at  the  Royal  Courts  of  Justice,  Strand,  London, 

on  or  before  the day  of ,  19—,  and  to  enter  their  names  in 

a  book  kept  for  that  purpose  in  Room at  the  said  Royal  Courts 

of  Justice,  or  in  default  thereof  they  will,  after  the  expiration 
of  the  time  so  limited,  be  bound  by  the  proceedings  in  the  said 
action  as  if  they  had  been  served  with  notice  of  such  judgment. 

(Monday),  the day  of ,   19 — ,   at of  the  clock 

{dc. :  Conclude  as  in  Form  1173).  ' 


1533. 

Formal  parts:  see  Form  1438.  Master's oerti- 

Pursuant  to  the  order  dated  the day  of ,  19—.  (Order  ficate of  result 

^  of  an  adver- 


pensing  with  service  on  W.  B.  K.,  G.  K.,  and  E.  H.,  and  tisementand 
directing  advertisements:    see   Form    1531),  the  advertisements  °nterested (A) 
thereby  directed  have  been  published  in  the  following  colonial  [Dan.  Pr. 
newspapers  of  the  year  19 — ,  namely  {Names  of  newspapers,  and 
dates  of  publication) . 

W.  K.,  an  infant,  the  heir-at-law  of  W.  B.  K.,  in  the  said  order 
named,  and  the  said  B.  H.  and  her  husband  T.  H.,  have  since  come 
in  and  established  their  respective  claims  in  respect  of  the  property 
to  which  this  action  relates,  and  have  entered  appearances  in  this 
action  and  attended  the  proceedings  as  above  stated. 

The  said  G.  K.  has  not,  nor  has  nor  have  any  person  or  persons 
claiming  through  or  under  him,  come  in  and  established  a  claim 
in  respect  of  the  said  property;  and  neither  the  said  G.  K.,  nor 
any  person  or  persons  claiming  through  or  under  him,  as  afore- 
said, can  be  found. 

The  persons  interested  in  (Z),  the  hereditaments  in  the  judg- 
ment mentioned,  are  those  whose  names  are  set  forth  in  the  first 

(/£)  See  note  (jr),  p.  785,  as  to  the  reference  to  eonveyanoingf  counsel 
of  the  draft  certificate  for  his  opinion  thereon,  and  as  to  the  procedure  on 
a  sale. 

(I)  In  the  case  of  a  settled  share  the  trustees  should  be  certified  as  entitled 
to  such  share  without  inquiring  into  the  beneficial  title:  see  0.  XVI.  i.  8; 
and  see  Staoe  v.  Gage  and  other  cases  cited  in  note  (»),  p.  784. 
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column  of  the  following  statement,  and  they  are  interested,-  as 
tenants  in  common  in  fee  simple,  in  the  shares  and  proportions 
set  opposite  their  names  respectively  in  the  second  column  of  such 
statement  (that  is  to  say): 


■Names  of  persous 
entitled. 


(I)  The  plaintiffs 
J.  S.  and  R.  S., 
spinsters,  in 
equal  shares. 


(2)  The  defendant 
Elizabeth  S.,  the 
■vrife  of  C.  S.,  for 
her  separate  use 
{or,  as  her  sepa- 

.    rateproperty  ()»)). 


(3)  S.  K.,  or  J.  W. 
his      incumbran- 


(4)  G.  E. 

(5)T.H.andE.H. 
his  wife,  in  fee 
simple  in  right  of 
the  said  E.  H.  («). 


(6)  W. 
fant. 


K.,  an  in- 


Share  or  proportion 
of  the  entirety  of 
the  hereditaments. 


Five  twfentieths. 


Seven  twentieths. 


Two  'twentieths. 

The  like. 
The  like. 

The  like. 


Derivation  of  title. 


As  coheiresses-at-law  of  their  father 
S.  S.,  who  was  the  only  child  of  A.  S.,. 
a  daughter  of  E.  E.,  the  daughter  of, 
and  named  in  the  will  of,  the  testator, 
J.  S. 

As  to  five  twentieths  as  purchaser  from 
J.  A.,  the  heir-at-law  of  his  daughter 
P.  A.,  of  the  share  of  her  mother 
E.  A.,  who  was  a  child  of  the  said 
E.  E.  ;  and  as  to  two  twentieths  as 
devisee  under  the  will  of  S.  E.  de- 
ceased, a  son  of  the  said  E.  E.,  and  the 
purchaser  of  the  share  of  his  brother 
W.  S.  E. 

As  devisee  under  the  will  of  his  father,, 
the  said  S.  E. 


The  like. 
The  like. 


As  heir-at-law  of  W.  B.  E.,  who  was  a 
devisee  under  the  will  of  his  father,  the 
said  S.  E. 


All  the  parties  entitled  to,  or  interested  in,  the  said  heredita- 
ments are  parties  to  this  action,  or  have  been  served  with  notice 
of  the  judgment,  except  the  said  G.  K.,  or  the  person  or  persona 
fclaiming  through  or  under  him,  who  as  above  stated  cannot 
respectively  be  found. 

The  evidence,  dc.  ■ 


(?»)  A  woman  married  before  the  Married  Women's  Pi-operty  Act,  1882,  and. 
entitled  to  real  estate  for  her  separate  use,  should  be  described  as  entitled 
"for  her  separate  use";  but  if  she  is  entitled  by  virtue  of  the  Act  she 
should  be  described  as  being  entitled  thereto  "  as  her  separate  property  "t 
Broad   v.   AsMam,  W.   N.    (1909)   236. 

(»)  This  description  should  be  used  in  the  case  of  a  woman  married  before 
tlie  Married  Women's  Property  Act,  1882,  and  entitled  to  real  estate,  but  not 
for  her  separate  use:   Barrett  v.   IJ'atta,  W.  N.    (1909)   237. 
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1534. 
Formal  parts :  see  Form  39.  Summons  for 

on  the  part  of  the  plaintiff  [or  as  may  fee]:  that  the  real  pstate  lli°\f^^^°'' 
mentioned  in  the  judgment  in  this  action  may  be  sold  with  the  [Ban.  iPr. 
approbation  of  the  Judge  [7/  after  order  dispensing  with  service, 
add :  subject  to  the  several  provisions  contained  in  the  4th  section 
of  the  Partition  Act,  1876];  And  that  the  money  to  arise  by  such 
sale  may  be  paid  into  Court  to  the  credit  of  (<fc. ;  State  the  account 
to  which  the  purchase-moneys  are  directed  to  be  paid  by  the  judg- 
ment), subject  to  further  order. 


1535. 

Whereas  by  an  order  oif  the  High  Court  of  Justice,  Chancery  Advertiee- 

Division,  made  in  a  certain  action  in  which  A.  B.  and  others  are  intended 

plaintiffs,  and  C.  D.  and  others  are  defendants,  19— B.  No.  ,  distribution  of 

J  .  -  .  '  proceeds  of 

dated  the of ,  19 — ,  it  was  ordered  that  the  hereditalnentsf  sale,  where  an 

situate  at  ,  in  the  parish  of  — ,  in  the  oountj  of  ; ,.  ^fdedif-''^^" 

in  England,  which  J.  S.,  formerly  of  ,  and  afterwards  pf  penangwith 

,  by  his  will  gave  and  devised  equally  between  the  children  of  [Dan.  Pr. 

bis  daughter  E.  K.,  who  might  ',be  living  at  the  death  0£  the  ^i^s.] 
wife  of  the  said  J.  S.,  should  be  sold;  and  whereas  in  pur- 
suance of  the  said  order  the  said  hereditaments  have  been  sold, 
and  the;  imoney  produced  by  such  isale  has  been  paid  into  the 
said  Court  to  the  credit  of  'the  said  action:  Notice  is  henefoy 
given  that  G.  K.,  one  of  the  children  of  the  said  E.  K.,  whq 

some  time  resided  at  aforesaid,  and  all  persons  claiming 

through  or  under  him  to  be  interested  in  the  said  hereditaments, 

or  the  proceeds  thereof,  are  to  come  in  before  Mr.  Justice  

and  Mr.  Justice ,  at  their  Chambers,  Royal  Courts  of  Justice, 

Strand,  London,  in  England,  on  or  before  the day  of , 

(o)  For  form  of  order,  see  Seton,  1796,  No.  21.  No  order  will  be  neces- 
sary if  the  Master's  certificate  finds  that  all  the  parties  interested  are 
parties  to  the  action:  see  form  of  judgment  directing  inquiries  and  for 
Bale,  Seton,  1786,  No.  4.  As  to  directing  a  sale  out  of  Ct.,  see  0.  LI.  1a; 
Dan.  Pf.  1181;  Seton,  1791,  No.  13  (2);  Ibid.,  1806;  Pitt  v.  White,  57 
I/.  T.  650;  ReStedman,  58  L.  T.  709;  Willis  v.  W.,  38  W.  B.  7;  Wood  v. 
Gregory,  43  C.  D.  82;  Crooh  v.  C,  W.  N.  (1890)  26.  The  evidence  to  be 
read  on  the  order  for  sale  will  consist  of  the  judgment,  the  Master's  certifi- 
cate, and  the  order  (if  any)  dispensing  with  service.  As  to  the  proceedings 
to  be  taken  where  service  has  been  dispensed  with,  and  the  property  has  been 
sold  under  an  order  for  sale,  see  Partition  Act,  1876  (39  &  40  Vic.  c.  17),  s.  4. 

(p)  See  Partition  Act,  1876  (39  &  40  Vic.  u.  17),  s.  4.  Por  form  of  order 
directing  advertisements,  see  Seton,  1795,  No.  18.  The  advertisement  being 
statutory  cannot  be  dispensed  with:  Hacking  v.  Whalley,  51  L.  J.  Ch.  944; 
Phillips  V.  Andrews,  56  L.  T.  108;  except  where  the  party,  service  upon 
whom  of  notice  of  the  judgment  has  been  dispensed  with,  has  no  beneficial 
interest:   Grossman  v.  Richards,  W.  N.  (1888)  167. 
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19 —  [and  to  enter  their  names  in  a  book  kept  for  that  purpose  in 

Room  at  the  said  Royal  Courts  of  Justice],  and  establish! 

his  or  their  claim  to  participate  in  such  money;   and  that,  in 

default  thereof,  the  said  money  will  on  or  after  the day  of 

,  19 — ,  be  distributed  in  such  manner  and  among  such  parties 


as  to  the  Court  shall  appear  to  be  most  in  accordance  with  the 
rights  of  the  persons  whose  claims  to  participate  therein  have  been 
established  {q) . 

(Monday),  the day  of ,   19 — ,  at of  the  clock 

{dc. :  Conclude  as  in  Form  1173). 


1536. 

Fraeipe  for  a 


Section  II. — Proceedings  in  Action,  to  settle 
Boundaries  {r) . 


[Dan.  Pr.,  pp.  1189— 1191.J 

{Title  and  reference  to  the  record.) 

commission  to        „      i     ■  j        t        t   i   j  ii  ^  j>- 

isetae  Seal,  in  pursuance  oi  order  dated  the day  oi  — 

boundaries (s).  commission  to  settle  boundaries. 

[Dan.  Pr. 

1189.]  Returnable  the day  of ,  19 — . 

Dated  the day  of ,  19 — . 

(Name,  <&c.,  of  solicitor  or  party  issuing  the  writ.) 


19- 


1537. 

Indorsement 
on  writ  of 
summons  (u). 
[Dan.  Pr. 

1191.] 


Section  III. — Proceedings  in  Action  to  assign  Dower  (^). 


[Dan.  Pr.,  pp.   1191,  1192.] 


{See  Form  288.) 


{q)  Further  consideration. — Where  the  fund  was  small  (600Z.)  the  Judge 
made  an  order  in  Chambers  on  the  further  consideration  of  a  partition  action: 
Shutt  V.  Shutt,  W.  N.  (1886)  56.  This  is  followed  where  the  persons  certified 
to  be  entitled  are  before  the  Ot.,  and  there  are  no  points  remaining  for  the 
decision  of  the  Ct. 

(r)  See  Seton,  1822 — 182i.  It  is  now  more  usual  to  direct  an  inquiry  at 
Chambers  than  to  issue  a  commission  to  ascertain  boundaries:  Spike  v.  Harding, 
7  C.  D.  871.    For  form  of  order,  see  Seton,  1822. 

(s)  See  R.  S.  C.  App.  G.,  No.  18.  A  commission  to  settle  boundaries  is 
nearly  in  the  same  form  as,  and  is  made  out,  issued,  executed,  and  returned  in 
the  same  manner  as,  a  commission  of  partition:  Dan.  Pr.  1189.  As  to  the 
forms  applicable  to  partitions  by  Commissioners,  see  note  (J),  at  p.  782. 

(«)  As  to  dower,  and  the  jurisdiction  of  the  Ot.  in  respect  thereto,  see  the 
Dower  Act,  1833  (3  &  4  Will.  IV.  c.  105) ;  Carson's  Heal  Property  Statutes, 
2nd  ed.  369—378;  Seton,  911—918;  Story,  Eq.  Jur.  s.  624  et  seg.;  1  White 
&  Tudor's  L.  0.  Eq.  8th  ed.  232.     As  to  costs,  see  Morgan  &  Wurtzburg,  217, 


218. 

(«)  See  R.  S 


C.  App.  A.,  Part  III.,  s.  4.     Eor  forms  of  judgment,  see 


s.  4.] 
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Section  IV. — Proceedii*gs  in  Action  for  Specific 
Performance  (a;) . 

[7)"«.        Pr.,       p.        1192.]  jggg 

(See  Form  218.)  Indorsement. 

on  writ  of 
Bummons(^).. 

[Dan.  Pr. 

1194.] 

1539. 

Formal  parts:  see  Form  32  or  39  or  44.  Notice  of 

on  the  part  of  the  plaintiff  [or.  Take  notice  that  the  plaintiff  mons"or^""'' 
intends  to  apply,  dcX  that  an  inquiry  may  be  directed  whether  potio.e  for  an 

1      •  1  1  1  111-  •      1    ■        I       inquiry  as  to- 

a  good  title  can  be  made  to  the  hereditaments  comprised  in  the  the  title  («). 

agreement  dated  th^ day  of ,  19 — ,  in  the  statement  of  ]2(fo'i 

claim  mentioned  [or  as  may  6e];  and  if  a  good  title  can  be  made, 
then  a  further  inquiry  when  it  was  first  shown  that  a  g'ood  title 
could  be  made. 


1540. 

(See  Form  1170.)  Summons  to 

proceed  on 
judgment  or 
order  direct- 


ing inquiry  a» 
to  title. 

Seton,  911 — 913,  Nos.  1 — 5.    Dower  may  be  assigned  either  in  Chambers  or  by   LnT"^ 
directing  a   commission  to  issue:    Dan.   Pr.    1191.     A   commission  to   assign  '-' 

dower  is  nearly  in  the  same  form,  and  is  made  out,  executed,  and  returned  in 
the  same  manner  as  a  commission  of  partition:  Dan.  Pr.  1191.  As  to  the 
forms  applicable  to  a  partition  by  Commissioners,  see  note  (J),  at  p.  782. 
(jc)  As  to  Bpecifio  performance  generally,  see  Seton,  2136 — 2225 ;  Dart,  1022 
— 1115;  Fry  on  Specific  Performance.  Actions  for  specific  performance  of 
oontracts  between  vendors  and  purchasers  of  real  estates,  including  contracts 
for  leases,  are  assigned  to  the  Chancery  Division:  J.  A.  1873,  s.  34  (3).  As 
to  the  nature  of  the  jurisdiction  exercised  by  the  Ct.,  see  Seton,  2138.  As  to 
what  agreements  may  be  enforced,  Ibid.,  2138 — 2142.  As  to  the  grounds  of 
defence,  Ibid.,  2142 — 2157.  As  to  partial  specific  performance  and  damages. 
Ibid.,  2157,  2158. 

(j^)  See  R.  S.  C.  App.  A.,  Part  III.,  Sect.  I.,  No.  9.  For  form  of  statement 
of  claim',  see  E.  S.  C.  App.  C,  Sect.  II.,  No.  12.  For  form  of  defence,  see 
E.  S.  C.  App.  D.,  Sect.  II.,  No.  1.  For  forms  of  judgment  declaring  plt.'s  right 
to  relief,  see  Seton,  2136 — ^2138,  Nos.  1 — 6;  directing  inquiries  as  to  title. 
Ibid.,  2158 — 2160,  Nos.  1 — 5;  where  title  accepted,  established,  or  disapproved, 
Ibid.,  2170 — 2180,  Nos.  1 — 19;  where  compensation  or  abatement  from  pur- 
chase-money allowed.  Ibid.,  2190 — 2193,  Nos.  1 — 7;  the  Vendor  and  Purchaser 
Act,  1874,  Ibid.,  2197 — ^2200,  Nos.  1—10;  in  action  for  specific  performance, 
of  agreements  for  leases  or  underleases,  Ibid.,  2202 — 2209;  in  actions  as  to 
agreements  for  special  purposes.  Ibid.,  2209 — ^2214. 

(z)  See'O.  XXXII.  6;  O.  XXXIII.  2;  Seton,  2162.  For  forms  of  inquiry 
directed  by  judgment,  see  Seton,  2158 — 2160,  Nos.  1 — 5;  as  to  the  title  to  be 
made.  Ibid.,  2162 — 2168;  as  to  when  title  may  be  made,  Ibid.,  2168 — 2169; 
as  to  when  title  first  shown.  Ibid.,  2169;  as  to  time  for  completion,  Ibid.,2\&9.. 
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1541. 

^Statement  of 
tthe  points  in 
■dispute,  for 
•Chambers  [a) 
,[Dan.  Pr. 
1204.] 


(Short  title  and  reference  to  the  record.) 

Statement  of  the  points  in  dispute  between  the  plaintiff  and  defen- 
dant, as  to  the  title  to  the  hereditaments  comprised  in  the  agree- 
ment dated ,  19 — ,  in  the  statement  of  claim  mentioned  [or  as 

may  6e],  and  by  the  judgxaent  [or,  order]  dated ,  19 — ,  directed 

to  be  inquired  into. 


1542. 

Memorandum 
of  direction  to 
the  convey- 
ancing 
counsel,  to 
advise  as  to 
the  title. 
[Dan.  Pr. 
1204.] 


A. 

Plaintiff's  (J)  requisitions, 
dated ,  19—. 

B. 

Defendant's  (A)  answers, 

dated  ^ ,  19—. 

C. 

Plaintiff's  (*)  replies, 

dated ,  19—. 

1. 
2. 
3. 

1. 
2. 
3. 

1. 
2. 
3. 

Formal  parts:  see  Form  1211. 

The  Judge  has  directed  that  the  opinion  of  the  conveyancing 
counsel  in  rotation  [or  as  may  be  (c)]  be  procured  as  to  (State 
the  matter  referred ;  as  thus  : 

whether  a  good  title  is  deduced  by  the  accompanying 
abstract,  identified  by  my  initials  thereon,  to  the  heredita- 
ments in  the  order  dated  the day  of  — ■ — ,  19 — ,  men- 
tioned; and  if  a  good  title  is  shown,  when  it  was  first  shown 
it  could  be  made). 


1543. 

Master's  certi- 
ficate of  the 
result  of  an 
inquiry  as  to 
the  title  ((?). 
l[Dan.  Pr. 
J204.] 


Formal  parts:  see  Form  1438. 

1 .  Where  a  good  title  is  shown : 

A  good  title  can  be  made  to  the  hereditaments  comprised  in 
the  agreement  dated  the day  of ,  19—,  in  the  state- 
ment of  claim  mentioned  (7/  subject  to  any  act  being  done, 
or  other  qualification,  state  same) . 

It  was  first  shown  on  the day  of ,  19 — ,  that  such 

good  title  could  be  made  [or  as  may  be,  according  to  the 
form  of  the  inquiry  directed]. 
The  evidence  produced,  dc. 

(a)  statements  of  this  description  can  _ ordinarily  be  copied  most  conveniently 
for  use  on  brief  paper. 

(6)  Or  as  the  fact  may  be. 

(o)  Where  the  reference  is  made  to  any  one  in  particular  of  the  conveyancing 
■counsel,  under  0.  LI.  13,  see  note  (s),  p.  588.  For  note  of  name  of  con- 
veyancing counsel  in  rotation,  see  ]?orm  1212. 

(d)  Grounds  on  which  certificate  as  to  title  will  be  reviewed:  see  Dan.  Pr. 
1206. 
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2.  Where  a  good  title  is  not  shown : 

A  good  title  cannot  be  made  (dc. :  as.  above,  to  mentioned; 
aiid  state  the  points  on  which  the  title  is  defective) . 
The  evidence  produced,  Sc. 


1544. 
Formal  parts:  see  Form  1438.  Further certi- 

Interest  at  the  rate  of  £ per  cent,  per  annum,  from  the amounfdueto 

day  of ,  to  the  date  of  this  certificate  on  the  sum  of  £A.,  the  vendor,  and  of 

purchase-money  for  the  hereditaments  comprised  in  the  agreement  draft  oonvey- 

■dated,  dc,  in  the  statement  of  claim  mentioned,  amounts  to  the  r?.''®'*l; 

.  [Dan.  Pr. 

sum  of  £B.,  after  deducting  income  tax.  1207.] 

The  plaintiff  has  peceived  rents  and  profits  of  the  said  heredita- 
ments since  the day  of ,  to  the  amount  of  £C . ;  and  he 

has  paid,  or  is  entitled  to  be  allowed,  on  account  thereof,  sums  to 
the  amount  of  £D.,  leaving  a  balance  due  from  him  of  £E.  on  that 
account. 

The  particulars  of  the  above  receipts  and  payments  appear  in  the 
account  marked  A.,  verified  by  the  affidavit  of  the  plaintiff,  filed 
,  19 — ,  which  account  is  to  be  filed  with  this  certificate. 

The  plaintiff's  costs  of  this  action  have  been  taxed  at  the  sum 
of  £F.  (/). 

The  said  £A.,  £B.  and  £F.  inake  together  £G.:  wherefrom 
being  deducted  the  said  £E.,  there  remains  due  to  the  plaintiff  the 
sum  of  £H. 

A  proper  conveyance  of  the  said  hereditaments  from  the  plaintiff 
to  the  defendant  has  been  settled:  consisting  of  an  indenture 
intended  to  be  made  between  the  plaintiff  of  the  one  part,  and  the 
■defendant  of  the  other  part;  and  the  engrossment  whereof  is 
identified  by  my  signature  in  the  margin  thereof. 
The  evidence  produced,  dc. 


1545. 

Formal  parts:  see  Form  39.  Summons  to 

-on  the  part  of  the  plaintiff:  paymeTof"' 

1,  That  the  defendant  A.  B.  may  be  ordered,  on  the day 

(e)  For  forms  of  judgments  for  specific  performance,  to  which  the  above 
■certificate  would  be  applicable,  see  Seton,  2170 — ^2172,  Nos.  3  and  5.  As  to 
interest,  occupation  and  other  rent,  outgoings,  wilful  default,  and  deterioration. 
Ibid.,  2180 — 2184;  Dart,  650  et  seg.,  1176;  and  as  to  compensation  or  abate- 
ment, Seton,  2193—2197;    Dart,  675   et  seg. 

(/)  See  Dan.  Pr.  1207.  As  to  the  costs  of  actions  for  specific  performance, 
see  Dan.  Pr.  1202;  Morgan  &  Wurtzburg,  250 — 264;  Fry  on  Specific  Perform- 
ance, 5th  ed.  669;  Dart,  1256  et  seg.;  Seton,  2189,  2190. 
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amountdueto  ^f i9_   between  the  hours  of  twelve  and  one  of  the  clock 

the  vendor  (^). 

[Dan.  Pr.        in  the  afternoon,  to  pay  to  the  plaintiff,  C.  D.,  at  Room  No.  138,. 

■^  Eoyal  Courts  of  Justice  [or  as  may  be]  the  sum  of  £H.,  by  the- 

Master's  certificate  dated  the ■  day  of ,  19—,  certified  to. 

be  due  to  the  plaintiff  for  principal,  interest,  and  costs  as  therein 

mentioned,  together  with  interest  at  the  rate  of  £ per  cent. 

per  annum  on  £A.,  part  thereof,  from  the  last-mentioned  day  tO' 
the  day  of  payment;  and  also  the  plaintiff's  costs  of,  and  occasioned 
by,  this  application:  such  costs  to  be  taxed  by  the  Taxing  Master. 

2.  And  that  upon  such  payment  being  made,  the  plaintiff  may 
execute  and  deliver  to  the  defendant  the  indenture  of  conveyance- 
from  the  plaintiff  to  the  defendant  in  the  said  Master's  certificate- 
mentioned;  and  deliver  to  the  defendant,  upon  oath,  all  deeds  and 
writings  in  his  custody  or  power  relating  to  the  hereditaments  ia 
the  said  Master's  certificate  mentioned  [or  as  may  be]. 


Section  V.— Psoceedings  in  Action  by  Writ  for 

FOEECLOSUEE  (h) . 
[Dan.  Pr.,  pp.   1210—1231.] 

As  to  proceedings  by  originating  summons  for  foreclosure,  see- 
Forms  1142—1145. 

{ff)  For  forms  of  order,  see  Seton,  2215 — 2217,  Nos.  2 — i.  For  form  of  power 
of  attorney  to  attend  and  receive  the  money,  see  Form  1559.  For  forms  of 
affidavit  of  attendance  and  non-payment,  see  Forms  1561,  1562.  As  to  pro- 
ceedings in  default  of  compliance  with  the  judgment,  see  Dan.  Pr.  1207 — 1209 ; 
Seton,  2215—2225;   0.  XLII.  30. 

(A)  See  Coote  on  Mortgages;  Fisher  on  Mortgages;  Ashburner  on  Mort- 
gages; Seton,  1834 — 2066.  And  see,  as  to  the  right  to  foreclosure,  Seton,. 
1834 — 1840; — foreclosure  where  the  Crown  is  interested.  Ibid.,  1840; — defec- 
tive assurances,  Ibid.,  1841; — sale,  Ibid.,  1842 — 1852;— right  of  redemption. 
Ibid.,  1855 — 1858; — clandestine  mortgages,  Ibid.,  1858; — ^parties  to  foreclosure- 
action.  Ibid.,  1858,  1859;^-parti©3  entitled  to  redeem,  Ibid.,  1861 — 1863;  — 
copyholds,  Ibid.,  1864; — Statute  of  Limitations,  Ibid.,  1865 — 1869;— interest. 
Ibid.,  1869— 1874;— title  deeds.  Ibid.,  1874^1876 ;— costs.  Ibid.,  1876—1884; 
Morgan  &  Wurtzburg,  221 — 240.  As  to  rights  and  liabilities  of  mortgagor  in 
possession,  see  Seton,  1892; — of  mortgagee  in  possession.  Ibid.,  1897 — 1902; — 
accounts.  Ibid.,  1902; — annual  rests,  Ibid.,  1903; — ^just  allowances.  Ibid.,  1904; 
— successive  foreclosures,  Ibid.,  1907 — 1910; — enlarging  time,  and  opening  the- 
foreclosure,  Ibid.,  1911 — 1915; — foreclosure  absolute,  Ibid.,  1916 — 1923; — fore- 
closure of  chattels.  Ibid.,  1923 — 1952; — ^mortgages  of  policies.  Ibid.,  1934; — 
bills  of  sale.  Ibid.,  1936 — 1947 ;— chattels  acquired  after  the  mortgage,  Ibid.,. 
1948; — fixtures.  Ibid.,  1950; — ^mortgages  by  companies^  Ibid.,  1953 — 1973; — 
equitable  mortgages,  Ibid.,  1973 — 1984; — aliens.  Ibid.,  1984 — 1993; — judgments. 
Ibid.,  1993— 2005;— mortgages  of  settled  property,  &c.,  Ibid.,  2005—2009;— 
derivative  mortgages.  Ibid.,  2009 — 2012; — consolidation  of  securities,  Ibid.,  2012 
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1546. 

(See  Form  212.)  Indorsement 

on  writ  of 
Bunimons(t). 

.  [Dan.  Pr. 

1212.] 

1547. 

Formal  parts  :  see  Form  39 .  Summons  for 

consent  order 

on  the  part  of , the  plaintiff,  that  the  defendants  by  their  solicitors  for  foreclosure 
,j.  .  .  .11  .  aosolute  with- 

aisolaimmg  any  interest  in  the  hereditaments  comprised  in  the  out  taking 

accounts  (k) . 

— ^2016;^ — ^marshalling  securities,  Ibid.,  2016 — 2022; — priority,  notice,  tacking, 
Ibid.,  2022 — 2047; — registration,  Ibid.,  2039;— possession  of  title  deeds,  Ibid., 
2042; — tacking.  Ibid.,  2043 ; —annuities  and  rent-charges.  Ibid.,  2047—2050; 
— benefit  building  societies,  Ibid.,  2050 — 2065; — Welsh  mortgage.  Ibid.,  2066. 
As  to  proceedii^s  for  foreglosure,  &c.,  by  originating  summons,  see  0.  LV.  5.4, 
and  Forms  1142 — 1145.  The  relief  obtainable  on  summons  is  limited  to  the 
cases  mentioned  in  the  rule.  An  order  cannot;  therefore,  be  thus  obtained  for 
personal  payment  by  the  mortgagor:  Broohing  v.  Shewis,  58  L.  T.  73.  As 
to  service  of  a  writ  or  originating  summons  out  of  the  jurisdiction,  see 
O.  XI.;  and  Re  Aktiebolaget,  fc.  Arbitration,  (1910)  2  K.  B.  727,  C.  A.; 
but  a  foreclosure  action,  whether  by  writ  or  originating  summons,  in  respect 
of  a  mortgage  of  personalty  is  not  an  action  founded  on  a  breach  of  contract 
within  0._  XI.  r.  1  (e),  and  therefore  leave  will  not  be  given  to  serve  the  writ 
or  summons  out  of  the  jurisdiction:  Hughes  v.  Oxenham,  (1913)  1  Ch.  264, 
C.  A.;  and  see  Re  Busfield,  32  C.  D.  123.  Questions  of  priority  between 
mortgagees  cannot  be  decided  on  originating  summons:  Re  Giles,  43  C.  D. 
391.  Care,  however,  should  be  taken  in  a  simple  case  to  avoid  the  more 
expensive  method,  as  the  Ct.  may  refuse  to  allow  more  costs  than  would  have 
been  obtained  if  the  proceedings  had  been  commenced  by  summons  :  O'Kelly 
V.  Culverhouae,  W.  N.  (1887)  36.  The  fact  that  a  receiver  is  asked  for  is 
not  in  itself  sufficient  ground  for  proceeding  by  way  of  writ  instead  of  by 
originating  summons:  Gee  v.  Bell,  35  C.  D.  160;  Barr  v.  Harding,  36  W.  E. 
216. 

(»)  See  E.  S.  C.  App.  A.,  Part  III.,  Sect.  I.,  No.  4.  For  form  of  statement 
of  claim,  see  Form  510;  and  E.  S.  C.  App.  C,  Sect.  11.,  No.  5.  If  the 
title  to  the  mortgaged  property  is  registered  under  the  Land  Transfer  Acts/ 
the  writ  and  statement  of  claim  should  contain  a  reference  to  the  registered 
instrument  of  charge  as  well  as  to  any  contemporaneoas  mortgage  by  deed: 
Weymouth  v.  Davis,  (1908)  2  Ch.  169;  see  Form  1142.  For  form  of  defence, 
see  Forms  564,  565;  and  E.  S.  0.  App.  D.,  Sect.  II.,  Nos.  1  and  2.  For 
forms  of  judgments  for  foreclosure,  see  Seton,  1825 — 1833,  Nos.  1 — 14;  for 
sale,  Ibid.,  1842—1845,  Nos.  1—5.  For  forms  of  inquiries.  Ibid.,  1885—1892. 
For  forms  of  orders  for  successive  redemptions  and  foreclosures,  Ibid.,  1907 
—1909.  For  forms  of  orders  for  foreclosure  of  chattels.  Ibid.,  1923—1926. 
For  forms  of  orders  in  case  of  equitable  mortgages.  Ibid.,  1973 — 1980.  As 
to  the  proper  form  of  order  against  the  mortgagor  for  payment,  in  addition 
to  an  order  for  foreclosure  or  sale,  see  Farrer  v.  Lacy  Hartland,  25  O.  D. 
636;   31  C.  D.  42;  Hunter  v.  Myatt,  28  C.  D.  181. 

(Je)  Where  dfts.  are  satisfied  that  their  interest  in  the  mortgaged  premises 
is  of  no  value,  a  foreclosure  order  absolute  can  be  obtained  by  consent  on 
summons  without  proceeding  to  judgment  in  the  ordinary  course. 

A  foreclosure  order  does  not  create  an  "  occasion "  for  the  collection  of 
I.  V.  D.  within  sect.  1  (a)  of  the  Finance  (1909-10)  Act,  1910:  see  letter 
from  Board  of  Inland  Eevenue,  57  Sol.  J.  699. 
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indenture  of  mortgage  dated  the ,  19 — ,  in  the  indorsement  of 

the  writ  of  summons  mentioned,  or  (and)  in  the  equity  of  redemp- 
tion thereof  and  submitting  to  stand  foreclosed, 

That  the  said  defendants  may  henceforth  stand  absolutely 
debarred  and  foreclosed  of  and  from  all  right,  title,  interest  and 
equity  of  redemption  of,  in,  and  to  the  said  hereditaments. 


1548. 

Notice  of 
motion  for 
judgment 
under  7  Geo. 
II.  c.  20, 
8.  2  (1). 
[Dan.  Pr. 
1214.] 


Formal  parts :  see  Form  32. 
on  the  part  of  the  defendants  that,  the  defendants  admitting 
the  mortgage  securities  in  the  indorsement  of  claim  on  the  writ  of 
summons  [or,  in  the  statement  of  claim]  in  this  action  mentioned, 
and  the  right  and  title  of  the  plaintiffs  thereunder,  such  judgment 
may  be  entered  in  this  action  as  might  have  been  entered  therein 
had  it  been  regularly  brought  to  trial. 


1549. 

Summons  to 
proceed  on 
judgment  or 
order  in  a 
foreclosure 
action. 
[Dan  Pr. 
1223.] 

1550. 

Affidavit  by  a 
mortgagee  net 
in  possession 
of  amount  due 
to  him  under 
a  judgment  in 
a  foreclosure 
action  (m) . 
[Dan.  Pr. 
1223.] 


(Same  as  Form  1170.) 


Formal  parts :  see  Form  8 . 

1.  There  is  due  to  me  under  and  by  virtue  of  my  mortgage 

security  dated  the day  of ,  19 — ,  in  the  judgment  \_or, 

order]  in  this  action  dated  the day  of ,  19 — ,  mentioned 

[or  as  may  he  (w)],  the  sum  of  £A.  for  principal  money  [and]  the 
sum  of  £B.  for  interest,  (less  property  tax)  (a)  thereon,  computed 

at  the  rate  of  £C.  per  cent,  per  annum,  from  the day  of , 

19 — ,  to  the day  of ,  19 — ,  and  the  sum  [not  yet  ascer- 

(0  See  the  Mortgage  Act,  1733  (7  Geo.  II.  u.  20);  Seton,  1840. 

(»»)  For  form  of  order  directing  account  against  mortgagee  not  in  possession, 
see  Seton,  1825,  No.  1.  As  to  the  accounts,  see  Ibid.,  1902,  1903.  As  to  the 
costs  which  a  mortgagee  is  entitled  to  claim  against  his  mortgagor,  see  Ibid., 
1876 — 1884.  As  to  the  right  of  the  mortgagor  to  insist  on  the  account  being 
taken,  after  judgment  directing  it,  see  Taylor  v.  Mostyn,  25  0.  D.  48. 

(«)  The  affidavit  should  accord  with  the  words  of  the  judgment  or  order 
directing  the  account. 

(o)  In  calculating  the  amount  due  for  interest  income  tax  is  in  the  ordinary 
course  deducted  (pursuant  to  16  &  17  Vio.  c.  34,  s.  40)  from  the  amount  of 
interest:  see  Re  Craven's  Mortgage,  (1907)  2  Oh.  448,  where  a  mortgage  pro- 
vided for  payment  of  interest  in  a  lump  sum  instead  of  annually;  but  where  the 
loan  is  by  a  banker  to  a  customer  for  a  period  of  less'  than  a  year  the 
customer  is  not  entitled  to  deduct  income  tax  from  such  interest:  Goslings 
V.  Blake,  23  Q.  B.  D.  324. 
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tained]  of  £D.  for  my  charges  and  expenses  as  mortgageei 
beyond  my  costs  of  this  action,  making  together  the  sum  of 
£F.  (p):  exclusive  of  my  costs  of  this  action  [or  as  may  be]. 

2.  And  I,  speaking  positively  for  myself,  and  to  the  best  of  my 
knowledge  and  belief  as  to  other  persons,  lastly  say,  that  I  have 
not,  nor  has  nor  have  any  other  person  or  persons  by  my  order  or 
for  my  use,  received  any  sum  or  sums  of  money  for  or  on  account 
of  the  hereditaments  comprised  in  my  said  mortgage  security,  or 

any  part  thereof  [save  and  except  the  said  sum  of  £ (p)i], 

nor  any  security  or  satisfaction  vs^hatsoever  for  the  said  principal 
money  and  interest  respectively,  or  any  part  or  parts  thereof:  save 
and  except  the  said  mortgage  security  [or  as  map  be]. 


1551. 
Formal  parts:  see  Form  1438.  Master's 

1.  There  is  due  to  the  plaintiff  [or  as  may  be],  under  and  by  amount  due  to 

virtue  of  his  mortgage  security  dated  the day  of ,  19 — ;  "  mortgagee 

,  -i-i  riT  -ii  \  n  K      ,.  ■        not  in  posses^ 

m  the  said  judgment  [^orderj  mentioned,  the  sum  of  £A.  for  prin-  sion. 

cipal  money,  the   sum   of  £B.  for  interest    (less   property  tax)  ^^^"t     ' 

thereon,  at  the  rate  of  £0.  per  cent,  per  annum,  from  the day 

x)f ,  19 — ,  to  the  date  of  this  certificate,  and  the  sum  of  £D. 

for  mortgagee's  charges  and  expenses  beyond  his  costs  of  action, 

making  together  the  sum  of  £ — — •,  to  which  being  added  the  sum 

of  £E.,  certified  by  the  Taxing  Master  to  be  the  amount  of  the 

costs  of  the  plaintiff  [or  as  may  be]  of  this  action,  such  sums 

make  altogether  the  sum  of  £F . 

[(q)  The  sum  of  £G.  has  [No  moneys  have]  been  lodged  in  Court 
to  the  credit  of  this  action  by  J.  B.,  the  receiver  appointed  in 
this  action  pursuant  to  the  order  dated  the ,  19 — . 

The  plaintiff  submits  to  be  charged  with  the  sum  of  £H.  in 
respect  of  the  rents  and  profits  received  by  the  said  receiver  from 
the  foot  of  his  [1st]  account  down  to  the  date  of  this  certificate, 
and  also  with  the  sum  of  £1.  in  respect  of  rents  and  profits  to  come 
to  the  hands  of  the  said  receiver  from  the  date  of  this  certificate  to 
the  date  of  the  order  for  foreclosure  absolute;  such  sums  of  £G., 
£H.,  and  £1.,  making  together  the  sum  of  £J.,  being  deducted 

(p)  If  the  mortgagee  has  appointed  a  receiver  under  the  Conveyancing  Act, 
1881,  and  has  received  moneys  from  him,  credit  must  be  given  for  them:  see 
JForm  1145,  par.  9. 

(j)  Where  a  receiver  has  been  appointed  by  the  Ot.  the  usual  practice  now 
is  for  the  order  nisi  to  direct  that  any  sums  Jjaid  into  Ct.  by  the  receiver',  and 
sums  in  his  hands  at  the  date  of  the  certificate  and  to  come  to  his  hands 
between  the  date  of  the  certificate  and  the  order  absolute,  be  talceff  into 
account  in  arriving  at  the  amount  due  on  the  day  for  redemption  so  as  to 
avoid  opening  the  foreclosure:  Simmons  v.  Blandy,  (1897)  1  Ch.  19. 
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from  the  said  sum  of  £F.,  leaves  the  sum  of  £K.  due  to  the 
plaintifi'.J 

2.  There  will  also  be  due  to  the  plaintiff  [or  as  may  be]  on  the 

■ ■  day  of ;  19 — ,  being  the  expiration  of  six  months  from  the 

date  of  this  certificate,  the  sum  of  £L.  for  further  interest  (less 
property  tax),  at  the  rate  aforesaid,  on  the  said  principal  sum  of 
£A.    The  said  £K.  and  £L.  make  together  the  sum  of  £M. 

(Monday),  the  ■ day  of  ,  19 — ,  between  the  hours  of 

twelve  noon  and  one  in  the  afternoon,  and  Room  No.  138,  Royal 
Courts  of  Justice,  Strand,  London,  are  appointed  as  the  time  when 
and  the  place  at  which  the  defendant  C .  D .  is  to  pay  the  said  sum 
of  £M.  to  the  plaintiff  A.  B.  [or  as  may  he]. 
The  evidence  produced,  dc. 

Dated  this day  of ,  19 — . 

,  Master. 


1552. 

Affidavit  by  a 
mortg'agee  in 
possession, 
verifying  his 
.accounts  of 
principal  and 
interest, 
repairs  and 
rents,  without 
rests  (»•). 
i[Dan.  Pr. 
1223.] 


Formal  farts:  see  Form  8. 

1.  I  have,  in  the  account  marked  A.  now  produced  and  shown 
to  me,  according  to  the  best  of  my  knowledge,  information,  and 
belief,  set  forth  an  account  of  the  several  matters  hereinafter  men- 
tioned, which  are  inquired  after  by  the  judgment  [or,  order]  in 
this  action  dated  the  — — •  day  of ,  19 — . 

2 .  I  have,  in  the  first  part  of  the  said  account  marked  A . ,  set 
forth  a  full,  true,  and  particular  account  of  all  sums  of  money 
which  are  due  to  me  for  principal  money  and  interest  (s)  (less 
income  tax)  (if)  down  to  the  date  of  swearing  this  my  affidavit. 


(r)  The  affidavit  must  be  framed  to  accord  with  the  language  of  the  judgment 
or  order  directing  the  accounts  to  be  taken.  If  the  account  is  directed  on  the 
footing  of  wilful  default  the  words  in  brackets  in  paragraphs  4  and  5  should  be 
added.  For  forms  of  order  directing  accounts  against  a  mortgagee  in  posses- 
sion, see  Seton,  1826,  No.  2;  accounts  with  rests,  Ibid.,  1885,  No.  1;  Ibid., 
1903;  accounts  of  rents,  and  repairs,  and  lasting  improvements,  Ibid.,  1885, 
No.  2.  !Por  form  of  account,  see  Form  1553.  It  is  not  the  ordinary  practice 
in  taking  an  account  against  a  mortgagee  in  possession  to  direct  a  rest  at  the 
date  of  a  sale  of  part  of  the  mortgaged  property  merely  on  the  ground  of 
such  sale:  Wrigley  v.  Gill,  (1905)  1  Ch.  241;  unless  rests  are  directed  the 
account  of  rents  and  profits  goes  on  without  rests:  Ainsworth  v.  Wilding, 
(1905)  1  Ch.  435. 

(s)  Capitalissing  interest. — Where  a  mortgage  contained  provisions  for 
capitalizing  interest  and  the  mortgagee  had  gone  into  possession  and  had  in 
hand  sufficient  rents  for  payment  of  interest,  but  had  not  appropriated  them 
for  that  purpose,  it  was  held  that  the  interest  was  not  in  arrear  within  the 
meaning  of  the  provision:   Wrigley  v.  Gill,  (1906)  1  Ch.  165,  C.  A. 

(*)  See  note  (o),  p.  796. 


S-  5.]  IN  ACTION  FOK  FORECLOSURE.  799 

■upon  and  by  virtue  of  my  mortgage  security  dated  the day 

of ,  19 — ,  in  the  said  judgment  [or,  order]  mentioned. 

If  account  of  repairs  and  lasting  improvements  is  directed  (m)  .• 
•3.  I  have,  in  the  second  part  of  the  said  account,  set  forth  a  full, 
true,  and  particular  account  of  all  sums  of  money  paid,  laid  out, 
and  expended  by  me  in  necessary  repairs  and  lasting  improve- 
ments on  the  hereditaments  comprised  in  my  said  mortgage  secu- 
rity, and  the  times  when,  the  names  of  the  persons  to  whom,  and 
the  purposes  for  which  the  same  were  made  [and  also  the  sums 
due  to  me  for  interest  (less  income  tax)  on  all  such  sums  down 
to  the  date  of  swearing  this  my  affidavit]. 

4.  I  have,  in  the  (third)  part  of  the  said  account  set  forth  a  full, 
true,  and  particular  account  of  all  the  rents  and  profits  of  the  said 
mortgaged  hereditaments  which  have  come  to  my  hands,  or  to  the 
hands  of  any  person  or  persons  by  my  order,  or  for  my  use  [or 
which  but  for  my  or  their  wilful  default  might  have  oome  to  my 
or  their  hands];  and  the  times  when,  the  names  of  the  person 
from  whom,  on  what  account,  and  in  respect  of  what  part  of  the 
said  hereditaments  the  same  have  been  received,  and  the  times 
when  the  same  became  due;  and  also  a  like  account  of  the  dis- 
bursements, allowances,  and  payments  made  by  me  in  respect  of 
the  said  hereditaments,  or  the  rents  and  profits  thereof,  and  the 
times  when,  the  names  of  the  persons  to  whom,  and  the  purposes 
for  which  the  same  were  made. 

5.  And  I,  speaking  positively  for  myself,  and  to  the  best  of  my 
knowledge  and  belief  as  to  other  persons,  lastly  say,  that  save  and 
except  as  appears  in  the  said  account  marked  A.,  I  have  not,  nor 
has  nor  have  any  other  person  or  persons  by  my  order  or  for  my 
use,  received  or  got  in  any  rents  and  profits  of  the  said  heredita- 
ments, nor  any  money  in  respect  thereof,  or  of  the  principal  and 
interest  due  to  me  on  my  mortgage  security  as  aforesaid  [and  there 
are  no  rents  or  profits  of  the  said  hereditaments  nor  any  money  in 
respect  thereof  other  than  as  appears  in  the  said  account  which 
but  for  my  or  their  wilful  default  might  have  been  received] ;  and 
that  the  said  account  does  not  contain  any  iteni  of  disbursement, 
payment,  or  allowance,  other  than  such  as  has  actually  been  dis- 
bursed, paid,  or  allowed  as  above  stated:  and  that  I  have  not,  nor 

(«)  Sums  expended  in  necessary  repairs  will  be  included  under  "  just  allow- 
ances," which  will  be  allowed  without  any  special  direction  in  the  judgment  or 
order-  0.  XXXIII.  8;  but  for  the  allowance  of  sums  expended  in  substantial 
repairs  or  permanent  improvements  there  should  be  an  express  direction  in  the 
judgment  or  order:   see  Seton,  1904 — 1907. 
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has  nor  have  any  other  person  or  persons  by  my  order,  or  for  my 
use,  received  any  security  or  satisfaction  whatsoever  for  the  amount 
due  to  me  on  balance  of  the  said  account,  or  any  part  thereof,  save 
and  except  the  said  mortgage  security  [or  as  may  be]. 


1553. 

Account  (A), 
referred  to  in 
Form  1552  (a). 
[Dan.  Pr. 
1223.] 


A. 

(Short  title  avd  reference  to  the  record.) 

This  account  marked  A.  was  produced  and  shown  to  the 
plaintiff  A.  B.  [or  as  may  be],  and  is  the  account  referred 

to  in  his  affidavit  sworn  this day  of ,  19 — , 

before  me  (dc. :  see  Form  11). 


FIRST  PART.— PRINCIPAL  AND  INTEREST  DUE. 

19 — ,  August  8.    Amount  of  principal  advanced 

this  day    (A)     £2,000     0     0 

19 — ,  August  8.      Interest  thereon  at  £5  per 

cent,    per   annum    (less   income   tax) 

from  the  of  ,  19 — ,  to  the 

of  ,19—  (B)         393     6     8 

Total  of  first  part £2,393     6     8 


SECOND  PART.— EXPENDITURE  IN  REPAIRS  AND  LASTING 
IMPROVEMENTS. 


1 

"g 

i 

Date  when 
paid  or 
aUowed. 

Names  of  persons 

to  whom  paid 

or  allowed. 

For  what  purpose  paid  or 
allowed. 

Amount 
paid  or 
allowed. 

Interest 
thereon  at  £ 

percent, 
computed  to 

8  August, 
19-. 

1 

19—, 
Nov.  4 

19-. 
March  3... 

Thomas  Carpenter 
William  styles 

New  bam  at  farm  occupied  by  ■ 

£     a.   d. 
190    3  11 

140  13    6 

£     a.    d. 

2 

Interest  thereon  at  £       per 
cent,  per  annum  less  tax. . . 

Bebuilding  part  of  house  let  to 
Reuben  Jlarshall  

Interest  thereon  at  £      per 
-    cent,  per  annum  less  tax... 

ToUl    laid    out    in    repairs, 
&o (G)  £ 

Add  interest  (H) 

Total  of  Second  Part  (I)  £ 

9    12 
2  15    0 

330  17    5 
11  16    2 

11  16    2 

312  13    7 

(a)  The  letters  A.  B.  G.  H.  I.  K.  L.  and  M.  used  in  this  form  correspond 
to  the  like  letters  used  ui  Forms  1531,  par.  1,  and  19S4. 


S.  0.] 
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THIRD  PART.— RENTS  AND  PROFITS. 


Receipts 

Disbursements. 

1 

■s 

ll 

Names  of 

persons 

from  whom 

reoeWed. 

On  what  ae- 

oount  and  in 

respect  of  what 

part  of  the 
estate  received, 
and  when  due. 

l| 

H 
1 

III 

Names  of 
persons  to 
whom  paid 
or  allowed. 

For  what  pur- 
pose paid  or 
allowed. 

1 
I' 

1 

2 

i»— . 

Nov.  11. 

„       25. 

19—. 
Mayl. 

JtmeS. 

Jolin  James . 

Thos.  Jones . 

John  James ._ 
Thos.  Jones . 

Half  year's  rent 
of     farm    at 
lokleton,  due 
Michaelmas 
last,  less  in- 
come tax  .    . 

One     (quarter's 
rent  of  house 
at      Cheater, 
ford,      due 
same  time     . 

Same  as  No.  1, 
due       Lady 
Day  last 

Same  as  No.  2, 
due      Lady 
Day  last    .    . 

(K)  £ 

£    s.    d. 

296    5    0 

10    0    0 

296    5    0 

10    0    0 

1 

2 
3 

19—. 
Jan.  1. 

„    16. 

19-. 
Jan.  6. 

I.  Thompson . 

Jaa.  Francis  . 
I.  Thompson  . 

One  year's  rent 
chai-ge,     due 
Christmas 
last. 

Land  Tax,  due 
ditto. 

Same  as  No.  1, 
due      Christ- 
mas last 

(L)  £ 

Balance  (JI)      . 

£     ..    d. 

15    0    0 
6    3    9 

15    0    0 

S 
4 

36    3    9 
576     6    3 

612  10    0 

612  10     0 

1554. 
Proceed  as  in  Form  1551,  to  the  end  of  paragraph  1.  Master's 

2 .  The  plaintiff  [or  as  may  be]  has  laid  out  sums  to  the  amount  ^'^*^*°^  °| 
of  £G.,  in  necessary  repairs  and  lasting  improvements  on  the  the  account 
hereditaments  comprised  in  his  said  mortgage  security.     Interest  man.  Pr. 
has  been  computed  on  the  said  sums,  from  the  respective  times  12J4.] 
when  the  same  were  so  laid  out  to  the  date  of  this  certificate,  at 

the  rate  of  £0.  per  cent,  per  annum,  and  such  interest  (less  tax) 
amounts  to  £H.  The  said!  £G.  and  £H.  make  together  the  sum 
of  £1.,  which  with  the  said  £F.  makes  the  sum  of  £J. 

The  particulars  of  the  sums  so  laid  out  appear  in  the  second  part 
of  the  account  marked  A.,  verified  by  the  affidavit  of  the  plaintiff 

[or  as  may  be}  filed ,  19 — ,  which  account  is  to  be  filed  with 

this  certificate  (or  if  the  account  has  been  varied^  explain  in  what 
respect:  see  Form  1438). 

3.  The  plaintiff  [or  as  maif.  be]  has  received  [or  but  for  his 
wilful  default  might  have  received]  rents  and  profits  of  the  mort- 
gaged hereditaments  to  the  amount  of  £K.;  and  he  has  paid,  or  is 
entitled  to  be  allowed,  on  account  thereof  sums  to  the  amount  of 
£L.:  leaving  a  balance  due  from  him  of  £M.  on  that  account. 

(«)  On  taking  the  account,  a  fee  is  payable  of  Is.  for  every  £100  or  fraction 
of  £100  up  to  £200,000  (maximum)  of  the  amount  found  to  have  been  received 
without  deducting  any  payment:  by  stamps  impressed  on  or  adhesive  to  the 
certificate:  Ord.  as  to  S.  C.  Fees,  1884,  Sohed.  No.  72;  Ord.  as  to  Stamps, 
July,  1884,  Sched. 

D.— F.  51 
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Tho  particulars  of  such  receipts  and  payments  appear  in  the 
third  part  of  the  said  account  marked  A.  {Explain  any  varia- 
tions: see  Form  1438)  (z). 

The  said  £M.  being  deducted  from  the  said  £3 .  leaves  a  balance 
due  to  the  plaintiff  [or  as  may  be}  of  £N. 

There  will  also  be  due  to  the  plaintiff  [or  as  may  be]  on  the  — — 
day  of ,  19 — :  being  six  months  from  the  date  of  this  certifi- 
cate: the  sum  of  £0.,  for  further  interest  (less  tax)  at  the  'rate 
aforesaid,  on  the  sum  of  £P.  (total  of  A.  and  G.),  part  of  the 
said  £N.  [or  as  may  be].  The  said  £N.  and  £0.  make  together 
the  sum  of  £Q. 

(Monday),  the  • day  of ,  19—,  between  (Conchide  as  in 

Form  1551). 

The  evidence  produced,  dc. 

Dated  this day  of ,  19 — . 

Master. 


1555. 

Summons  by        Formal  parts:  see  Form  39. 

Tnl^rlt  toll"   on  the  part  of  the  defendant  A.  B. 

forpaymentin       I  _  That,  upon  payment  by  him  to  the  plaintiff  of  the  plaintiff's 

action  (a).        costs  of  this  application:  to  be  taxed:  and  upon  payment  by  him 

mTi^''         ^°  ^^^  plaintiff,  on  or  before  the day  of ,  19—,  of  the 

sums  of  £ and  £ ,  by  the  Master's  certificate,  dated  the 

,  19 — ,  certified  to  be  due  to  the  plaintiff  for  interest  in  respect 

of  his  mortgage  security  therein  mentioned,  and  for  his  costs  of 
this  action,  the  time  for  the  defendant  to  redeem  the  hereditaments 
comprised  in  the  said  mortgage  may  be  enlarged  for  six  months. 

2.  That  upon  the  aforesaid  payments  being  made,  subsequent 
interest  may  be  computed  on  the  principal  money  due  to  the 
plaintiff  on  his  said  security,  and  his  subsequent  costs  of  this  action 
be  taxed; 

If  so :  and  the  account  of  rents  directed  by  the  judgment  [or, 

order]  dated  the day  of ,  19 — ,  be  continued,  and  the 

balance  dealt  with  in  the  manner  therein  mentioned; 
and  the  amount  due  to  the  plaintiff  certified;  and  a  new  time  and 
place  appointed  for  the  payment  thereof  to  him  by  the  defendant. 

3.  That  in  default  of  such  payment,  the  defendant  may  be  fore- 
closed.   

(z)  It  is  advisable  to  apply  the  practice  (note  (j),  p.  797)  as  to  submitting 
to  be  charged  with  rents  to  come  to  the  hands  of  the  pit.  before  foreclosure 
absolute  in  cases  where  he  is  in  possession  so  as  to  avoid  opening  the  fore- 
closure. 

(ff)  For  form  of  order,  see  Seton,  1911,  No.  1;  and  see  Ibid.,  1913,  1914; 
ForreM  v.  Shore,  32  W.  E.  356;  WeUter  v.  Patteaon,  25  0.  D.  626. 
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1556. 

Formal  parts:  see  Form  39.  Summons  by 

on  the  part  of  the  plaintiff:  *»®  ™°'^ 

1.  That  the  time  for  the  defendant  to  redeem  the  hereditaments  new  time  to  be 

in  the  judgment  [or,  order]  dated  the day  of ,  19—,  and  {!«  flil^\T 

the  Master's  certificate  dated  the  day  of ,  19—,  re-  attend  at  the 

spectively  mentioned,  may  be  enlarged  until  the day  of  • ,  pointed  for 

2.  That  the  said day  of ,  19—,  between  the  hours  of  1226.] 

twelve  and  one  of  the  clock  in  the  afternoon,  and  Room  No.  138, 
Royal  Courts  of  Justice,  may  be  appointed  as  the  time  and  place 

at  which  the  defendant  is  to  pay  to  the  plaintiff  the  sum  of  £ , 

in  the  said  Master's  certificate  mentioned. 


1557. 
Formal  parts:  see  Form  39.  Summons t6 

on  the  part  of  the  plaintiff:  Z^:%  *^' 

1 .  That  subsequent  interest  may  be  computed  on  the  principal  where  the 
money  due  to  the  plaintiff  on  his  mortgage  security  in  the  judg-  a  receiver 

ment  [or,  order]  dated  the day  of ,  19—,  and  Master's  ^entsb^w^n 

certificate  dated  the day  of ,   19 — ,  respectively  men-  the  certificate 

tioned;  and  that  his  subsequent  costs  of  this  action  may  be  taxed,  appointed'for 

2.  That  the  account  of  rents  directed  to  be  taken  by  the  said  payme^(i). 
judgment  may  be  continued,  and  the  balance  dealt  with  in  the  1226.] 
manner  in  the  said  judgment  mentioned. 

3.  That  the  amount  due  to  the  plaintiff  for  principal,  interest, 
and  costs  may  be  certified. 

4.  That  in  lieu  of  the  time  and  amount  mentioned  in  the  said 
Master's  certificate,  a  new  time  may  be  appointed  for  the  defeur 
dant  to  attend  at  Room  No.  138,  Royal  Courts  of  Justice,  and  pay 
to  the  plaintiff  the  amount  which  shall  be  so  certified  to  be  due 
to  him. 

(S)  For  forms  of  order,  see  Seton,  1911,  1912,  Nos.  2,  3;  see  note  (i?), 
ante,  p.  797.  As  to  receipts  by  a  receiver  appointed  in  the  action  of  moneys 
between  the  date  of  the  Master's  certificate  and  the  day  fixed  for  redemption 
having  the  efitect  of  opening  the  foreclosure,  see  Jenner-Fust  v.  Need/mm, 
32  0.  D.  582.  For  special  forms  of  order,  see  Coleman  v.  Llewellyn,  34  C.  D. 
143,  not  followed  in  Cheston  v.  Wells,  (1893)  2  Ch.  151;  Simmons  v.  Blandy, 
(1897)  1  Ch.  19;  Barber  v.  JcehplU,  W.  N.  (1893)  91;  Christy  v.  Godwin,  38 
Sol.  J.  10;  Lusk  V.  Sehriylit,  71  L.  T.  59;  Hill  v.  Rowlands,  (1897)  2  Ch. 
361;  and  see  Seton,  1914,  1915.  Tlie  usual  practice  is  to  dispense  with  a,  fresh 
certificate  and  for  the  further  interest  to  be  ascertained,  the  account  taken 
and  costs  assessed  and  the  total  amount  due  embodied  in  an  order  fixing  the 
new  time  for  redemption.  The  receipt  of  rents  by  a  mortgagee  after  the  day 
fixed  for  redemption  and  before  the  foreclosure  is  made  absolute  does  not 
necessitate  a  further  account  being  taken  or  a  further  day  for  redemption: 
National  Penntnienf,  ^-c.  Sorrlety  v.  Raper,  (1892)   1  Ch.   54. 

51(2) 
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1558. 

Another 
form  of 
summons  for 
like  purpose, 
where  credit 
givenforsums 
in  hands  of  a 
receiver  (c) . 


1559. 

Power  of 
attorney  to 
attend  and 
receive  money 
certified  to  he 
due  to  a 
mortgagee  (rf). 
[Dan.  Pr. 
1224.] 


Formal  parts:  see  Form  39. 
on  the  part  of  the  plaintiff: 

1 .  That  the  receiver  appointed  in  this  action  having  received  the 
sum  of  £A.  since  the  date  of  the  Master's  certificate  dated  the 

■ da.y  of ,  19 — ,  the  time  for  the  defendant  to  redeem  the 

mortgaged  hereditaments  may  be  enlarged  until  the day  of 

;  19 — ,  the  plaintiff  waiving  any  claim  to  subsequent  interest 


and  costs,  and  submitting  to  be  charged  with  £B.  in  respect  of  the 
amounts  already  received  by  the  receiver,  and  of  the  amounts  to 

be  received  by  him  up  to  the  said day  of ,  19 — ,  whereby 

the  amount  certified  to  be  due  to  the  plaintiff  will  be  reduced  to 
£C. 

2.  That  in  lieu  of  the  time  and  amount  mentioned  in  the  said 

Master's  certificate,  the  said  day  of  ,  19 — ,  may  be 

appointed  for  the  defendant  to  attend  at  Room  No.  138,  Royal 
Courts  of  Justice,  and  pay  to  the  plaintiff  the  said  sum  of  £C. 

3.  That  all  necessary  consequential  directions  may  be  given. 


{Title  and  reference  to  the  record.) 
I,  A.    B.,  of  {residence  and  description),   the  above-named 
plaintiff  [or  as  may  be'],  hereby  appoint  E.  F.,  of  {residence  and 
description),   and  G.   H.,   of,   dc,  jointly   and   severally,   my 

attorneys,  and  attorney,  to  attend  on  the day  of ,  19 — 

(day,  fixed  for  payment),  at  Room  No.  138,  Royal  Courts  of 
Justice,  Strand,  London,  and  then  and  there,  in  my  name,  and  on 
my  behalf,  to  receive  from  the  above-named  defendant  C.  D.[oras 

may  be],  the  sum  of  £ ,  in  the  Master's  certificate  made  in  this 

action  dated  the day  of ,  19 — ,  mentioned,  and  appearing 

thereby  to  be  payable  to  me  at  the  time  and  place  aforesaid  [and 
also  to  attend  at  such  other  time  and  at  such  place  as  may  hereafter 

be  appointed  for  the  payment  of  the  said  sum  of  £ or  any  other 

sum  to  be  found  payable  to  me  in  this  action  under  or  by  virtue 
and  in  respect  of  the  indenture  of  mortgage  hereinafter  referred 
to  {dd)].  And  on  receipt  of  the  said  sum  [or  such  other  sum  as 
may  be  found  payable  to  me  {dd)],  for  me,  and  in  my  name, 
or  in  the  names  or  name  of  my  said  attorneys  or  attorney,  to  give, 

(c)  For  form  of  order,  see  Seton,  1912,  No.  3. 

(d)  Where  the  agent  of  a  mortgagee  attended  at  the  place  appointed  for 
payment  of  the  redemption  money  without  a  power  of  attorney,  the  order 
was  made  absolute:  Coib  v.  Watson,  7  C.  D.  196,  followed  in  Crawley  v.  Fuller, 
W.  N.  (1890)  35.  Where  the  order  is  moved  for  in  Ct.  the  point  should 
be  mentioned  to  the  Judge:  King  v.  Hough,  W.  N.  (1895)  60. 

{dd)  If  it  is  likely  the  time  for  redemption  wiU  be  extended  the  words  in 
brackets  may  be  included  with  the  object  of  saving  the  expense  of  a  second, 
power  of  attorney. 
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sigi),  seal  and  deliver  a  valid  release  and  discharge  for  the  same, 
and  a  reconveyance  of  the  hereditaments  comprised  in  my 
mortgage  security  in  the  said  Master's  certificate  mentioned: 
free  and  clear  of  and  from  all  incumbrances  done  by  me, 
or  any  person  claiming  by,  from,  or  under  me  (e).  And 
I  hereby  agree  to  ratify  and  confirm  whatsoever  my  said 
attorneys  or  attorney  shall  lawfully  do,  or  cause  to  be  done,  in  or 
about  the  premises,  by  virtue  hereof.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal  this day  of ,  19 — . 

Signed,  sealed,  and  delivered  A.  B.  (Seal.) 

by  the  above-named  A.  B.  in  I 

the  presence  of,  ) 

L.  M.,  of  (residence  and  description). 

1560. 

Formal  parts :  see  Form  39.  Summons  for 

fill  8,1  order 

on  the  part  of  the  plaintiff  for  an  order  of  absolute  foreclosure  [or,  forforeolosnre 
for  a  final  order  of  foreclosure]  against  the  defendant.  on  default  of 

[Dan.  Pr. 

Formal  parts :  see  Form  8 .  ^  ^*'^ 

1 .  On  the day  of ,  19 — ,  I  personally  attended  and  .  ." 

waited  at  B.oom  No.  138,  Royal  Courts  of  Justice,  from  before  the  support, 
hour  of  twelve  of  the  clock  at  noon  until  after  the  hour  of  one  of  mortgagee 
the  clock  in  the  afternoon  of  that  day:  being  the  place  and  time  attended  in 
appointed  by  the  Master's  certificate  made  in  this  action,  and  dated  p)an.  Pr. 

the day  of ,  19 — :  for  the  purpose  of  receiving  from  the  1224.] 

above-named  defendant  C.  D.  [or  as  may  be],  the  sum  of  £ , 

in  the  said  Master's  certificate  mentioned.  • 

2 .  The  defendant  CD.  did  not,  nor  did  any  person  or  persons 
on  his  account  or  behalf  attend  at  the  place  and  time  aforesaid,  to 
pay  me  the  said  sum  of  £ ,  or  any  part  thereof  (h) . 

3.  And  I,  speaking  positively  for  myself,  and  to  the  best  of  my 

(e)  The  words  of  the  judgment  or  order  must  be  here  followed. 
(/)  The  order  absolute  is  usually  obtained  on  summons,  whether  the  pro- 
ceedings were  commenced  by  writ  or  by  originating  summons.  Service  on 
the  defendant  is  not,  necessary,  if  only  foreclosure  absolute  ia  asked.  For 
forms  of  order,  see  Seton,  1916 — 1919.  As  to  the  stamp  duty  payable  on  an 
order  for  foreclosure  absolute,  see  the  Stamp  Act,  1891  (54  &  56  Vic.  c.  39).; 
Finance  Act,  1898  (61  &  62  Vic.  0.  10),  s.  6;  Finance  (1909-10)  Act,  1910 
(10  Edw.  VII.  0.  8),  g.  73.  These  orders  do  not  create  an  "occasion"  for  the 
collection  of  increment  value  duty  within  sect.  1  (a)  of  that  Act:  see  letter 
from  Board  of  Inland  Bevauue,  57  Sol.  J.  699. 

(ff)  A  fee  of  5«.  is  payable  on  an  attendance  to  receive  mortgage  money, 
and  a  fee  of  10s.  6d.  on  payment  of  mortgage  money. 

(A)  At  the  expiration  of  the  time  appointed,  the  person  attending  makes 
and  signs  a  certificate  to  the  following  effect:  {Bate,  and  titla  of  the  action.') 
I.  A.  B.,  of  {residence  and  description),  the  above-named  plaintiff  [or  I,  E.  F,, 
of  {residence  and  description),  by  virtue  of  a  power  of  attorney  under  the  hand 


806 


PROCEEDINGS  IN  PAETICULAR  ACTIONS.      [Ch.  XXI. 


1562. 

Affidavit  in 
support, 
where  the 
mortg'agee 
attended  by 
attorney  {»). 
[Dan.  Pr. 
1224.] 


knowledge  and  belief  as  to  other  persons,  further  say,  that  I  have 
not,  nor  has  nor  have  any  other  person  or  persons  by  my  order  or 

for  my  use,  received  the  said  sum  of  £ ,  or  any  part  thereoif ; 

but  that  the  whole  of  the  said  sum  still  remains  due  and  owing 
to  me. 

{Having  regard  to  sect.  73  of  the  Finance  Act,  1910,  where 

applicable,  and.  the  amount  of  the  mortgage  does  not  exceed 

£500,  add  the  foUomng  paragraph :) 

4.  The  transaction,  the  subject  of  the  mortgage  referred  to  in 

the  Master's  certificate,  does  not  form  part  of  a  larger  transaction 

or  of  a  series  of  transactions  in  respect  of  which  the  amount  or 

value  or  the  aggregate  amount  or  value  of  the  consideration  exceeds 

£500.  

(Title  and  reference  to  the  record.) 
We,  A.  B.,  of  (residence  and  description),  the  above-named 
plaintiff  [or  as  may  be],  and  E.  ¥.,  of  ((&c. :  as  in  the  powei'), 
severally  make  oath  and  say: 

First  I,  the  said  A.  B.,~for  myself  say  as  follows: 

1.  The  signature  " "  to  the  paper  writing  marked  A.,  now 

produced  and  shown  to  me  (j),  and  purporting  to  be  a  power  of 

attorney,    dated    the  day    of ,    19 — ,    from   me    to    the 

deponent  E.  F.,  and  to  G.  H.,  is  of  my  proper  handwriting.    The 

said  paper  writing  was  executed  by  me  on  the day  of , 

19—. 

2 .  And  I,  speaking  positively  for  myself,  and  to  the  best  of  my 
knowledge  and  belief  as  to  other  persons,  say,  that  I  have  not, 
nor  has  nor  have  any  other  j)erson  or  persons  by  my  order  or 

for  my  use  received  the  sum  of  £ ,  in  the  Master's  certificate 

made  in  this  action,  and  dated  the day  of ,  19 — ,  men- 
tioned, and  thereby  appointed  to  be  paid  to  me  by  the  above-named 

defendant  C.  D.  [or  as  may  be]  on  the day  of ,  19—,  or 

any  part  thereof;   but  that  the  whole  of  the  said  sum  of  £ 

remains  due  to  me  (Tt)  (I). 

and  seal  of  the  above-named  plaintiff],  do  hereby  certify,  that  1  attended  at 
Room  No.  138,  Royal  Courts  of  Justice,  Strand,  London,  from  before  the  hour 
of  twelve  of  the  clock  at  noon  until  after  the  hour  of  one  of  the  clock  in  thei 

afternoon  of  (Monday),  the day  of ,  19 — :  being  the  time  and  place 

appointed  by  the  Master's  certificate  dated  the  day  of  ,  19—,  made 

in  this  action,  in  pursuance  of  the  judgment  [or,  order]  dated  the  day 

of ,  19 — :  for  the  purpose  of  receiving  the  sum  of  & from  the  above- 
named  defendant  C.-D.;  but  the  said  defendant  did  not,  nor  did  any  person 
or  persons  on  his  behalf,  attend  to  pay  the  same,  or  any  part  thereof.  Dated 
tliis day  of ,  19—.  ^Signature.') 

(i)  See  preceding  notes  (g)  and  (%). 

0)  Exhibit  the  power.     For  form  of  memorajidum  of  exhibit,  see  Form  27. 

(A)  When  a  receiver  has  been  appointed  by  the  Ct.  and  the  order  nisi  has 
been  framed  on  the  lines  of  Simmons  v.  Blandy  (see  note  (g),  p.  797),  on 
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And  I,  the  said  E.  F.,  for  myself  say  as  follows: 
3.  Under  the  authority  contained  in  the  said  paper  writing 
marked    A.,    being    the    power    of    attorney   hereinbefore    men- 
tioned, I,  as  the  attorney  of  the  said  plaintiff  \pr  as  may  he], 

did,    on    the   day    of   ,    19—,   personally   attend   and 

wait  at  Room  No.  138,  Royal  Courts  of  Justice,  from  beforL' 
the  hour  of  twelve  of  the  clock  at  noon  until  after  the  hour 
of  one  of  the  clock  in  the  afternoon  of  that  day:  being  the  place 
and  time  appointed  by  the  said  Master's  certificate,  dated  the 

• da>  of ,  19 — :  for  the  purpose  of  receiving  from  the 

above-named  defendant  C.  D.  \or  as  may  be],  the  sum  of  £ , 

in  the  said  paper  writing  marked  A.,  and  Master's  certificate, 
respectively  mentioned;  and  that  the  defendant  C.  D.  did  not,  nor 
did  any  person  or  persons  on  his  behalf,  attend  at  the  place  and 
time  aforesaid  to  pay  to  the  plaintiff  A.  B.,  or  to  me,  as  his 

attorney,  the  said  sum  of  £ ,  or  any  part  thereof;  and  I  did  not 

in  fact  then  receive,  and  have  not  since  received,  the  said  sum  of 
£ ,  or  any  part  thereof. 


1227.] 


1563. 

Formed  parts:  see  Form  39.  Summons  by 

on  behaK  of  the  plaintiff  that  the  defendant  CD.  may  be  ordered  mortgagee  for 

delivery  of 
to  deliver  on  or  before  the day  of ,  19 — ,  possession  of  the  possession  by 

mortgagor 
the  application  for  the  order  absolute  the  receiver  should  join  in  the  above   ('»)■ 
affidavit,  and  state  that  from  the  date  of  the  Master's  certificate  to  the  time  of    lP„^; 

the  application  he  has  received  in  respect  of  rents  and  pro'fits  X and  noi 

more,  such  sum  not  exceeding  the  amount  with  which  the  pit.  has  submitted 
to  be  charged  for  that  period.  If  the  receipts  exceed,  but  after  deducting  just 
allowances  are  not  more  than  the  amount  with  which  the  pit.  hag  been  charged, 
the  receiver  should  exhibit  his  account  for  the  period.  If  the  net  receipts 
exceed  the  sum  with  which  the  pit.  has  been  charged,  the  foreclosure  is  opened, 
and  the  figures  must  be  re-arranged  and  a,  new  time  fixed  for  redemption. 
If  the  application  asks  for  the  discharge  of  the  receiver,  it  must  be  served  on 
the  defendant.  If  the  pit.  is  in  possession,  and  the  practice  referred  to  in 
note  (z),  p.  802,  has  been  applied,  it  is  advisable,  though  not  cx)mpulsory, 
that  the  pit.  should  in  the  abova  affidavit  swear  specifically  as  to  his  receipts 
and  payments,  in  the  same  way  aa  suggested  above  in  the  case  of  a  receiver. 

(Z)  Having  regard  to  sect.  73  of  the  Finance  Act,  1910,  paragraph  4  to 
Form  1561  should  be  added  where  applicable. 

(m)  See  0.  XVIII.  2.  For  form  of  order,  see  Seton,  1825,  No.  1:  Keifh 
v.  -Day,  39  C.  D.  452.  A  mortgagee  who  has  obtained  an  order  nisi  for 
foreclosure  may,  on  default  of  payment,  obtain  an  order  for  possession,  although 
possession  was  not  claimed  by  the  writ,  or  statement  of  claim,  or  summons: 
Best  v.  Appleffate,  37  C.  D.  42;  -Bait  f.  Edgar,  54  L.  T.  374;  Manchester 
Bank  v.  Parkinson,  60  h.  T.  2S8.  But  the  order  will  not  in  such  case  be 
made  ex  parte;  it  is  better,  therefore,  that  the  order  nisi  should  contain  a 
provision  for  delivery  of  possession  by  the  mortgagor  in  default  of  redemption: 
Williamson  v.  Burrage,  66  L.  T.  702,  in  which  case  the  order  may  be  made 
ex  parte:  Craven  Bank  v.  Hartley,  W.  N.  (1886)  189.  The  order  for  posses- 
sion will  usually  be  comprised  in  the  order  absolute,  but  in  Keith  v.  Say 
(uhi  supra)  the  order  was  made  after  order  absolute.     See  also  Jenkins   v. 
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messuage,  lands,  and  hereditaments  situate  and  being  No. — , 

Street,  Hastings,  in  the  county  of  Sussex  [or  as  may  be\,  now  in 
the  occupation  of  the  defendant  comprised  in  the  indenture  of 

mortgage  dated  the day  of ,  19 — ,  made  between  {State 

parties),  and  in  respect  of  which  premises  the  plaintiff  obtained 
an  order  for  foreclosure  absolute  on  the day  of ,  19 — . 


1565. 

Summons  for 
sale  out  of 
Court  (o) . 


1566. 

Indorsement 
on  writ  of 
summons  (;). 
£Dan.  Pr. 
1232.] 


1564. 

Summons  for 
sale  instead  of 
forecIosure(«). 
[Dan.  Pr. 
1228.] 


Formal  parts:  see  Form  39. 
on  behalf  of  the  plaintiff  [or  as  may  &e],  that  the  hereditaments 

comprised  in  the  mortgage  dated  the" day  of ,  19 — ,  in  the 

indorsement  on  the  writ  of  summons  in  this  action  mentioned,  may 
be  sold  with  the  approbation  of  the  Judge;  and  that  all  necessary 
and  proper  directions  may  be  given  for  carrying  out  such  sale; 
and  that  the  conduct  of  the  sale  may  be  committed  to  the  applicant. 


(See  Form  1299.) 


Section  VI. — Proceedings  in  AcnoN  for  Redemption  (p) . 

[Dan.  Pr.,  pp.  1231—1234.] 

(See  Form  213 .)  

41  W.  R.  S85.     An  order   for   possession  should   contain  a  descrip- 


tion (if  long,  in  a  schedule)  of  the  property,  so  that  the  same  may  be  indicated 
in  the  writ  of  possession:  Thynne  v.  Sari,  (1891)  2  Ch.  79. 

(»)  See  Conveyancing  Act,  1881  (44  &  45  Vic.  c.  41),  s.  23;  Wolsten- 
holme,  10th  ed.  93 — 95;  Seton,  1845;  Union  Bank  of  London  v.  Ingram, 
20  C.  D.  463;  Woolley  v.  Colman,  21  C.  D.  169;  South-Western  District  Bank 
V.  Turner,  31  W.  R.  113;  Weston  v.  Davidson,  W.  N.  (1882)  28;  Wade  v. 
Wilson,  22  C.  D.  235;  Oldhani  ».  Stringer,  33  W.  R.  251.  The  discretion 
conferred  by  the  section  must  be  exercised  judicially:  Merchant  Banking  Co, 
V.  London  and  Hanseatic  Bank,  55  L.  J.  Ch.  479.  As  to  security  for  costs, 
see  Weston  v.  Davidson,  supra;  Woolley  v.  Colman,  supra;  Brewer  v.  Square, 
(1892)  2  Ch.  Ill;  Davies  v.  Wright,  32  C.  D.  220.  For  forms  of  order,  fiee 
Seton,  1842 — 1844,  Nos.  1 — 4.  After  an  order  nisi  the  mortgagee  cannot 
exercise  his  power  of  sale  without  leave  of  the  Ct. :  Stevens  v.  Theatres,  Ltd., 
(1903)  1  Ch.  857. 

(o)  By  0.  LI.  r.  1a,  the  Ct.  or  a  Judge  has  power  to  authorise  a  sale  to 
be  carried  out  by  J)roceeding3  altogether  out  of  Ct. 

(jo)  See  Coote  on  Mortgages;  Fisher  on  Mortgages;  Eobbins  on  Mortgages; 
Seton,  1852 — 1884.  As  to  the  right  of  redemption,  see,  Seton  1855 — 1858;  as 
to  parties  to  redemption  actions.  Ibid.,  1858 — 1861;  as  to  parties  entitled  to 
redeem.  Ibid.,  1861 — 1864;  costs — right  to,  generally,  Ibid.,  1876 — 1884;  as  to 
successive  redemptions,  Ibid.,  1907 — 1910;  Smith  v.  Olding,  25  C.  D.  462; 
Piatt  V.  Mendel,  27  C.  D.  246;  Doble  v.  Manley,  28  C.  D.  664;  Mtitual  Ufe 
Insurance  Co.  v.  Langley,  26  C.  D.  686,  which  cases  have  established  that 
prim4  facie  a  first  mortgagee  is  entitled  to  a.  judgment  limiting  only  one 
period  for  redemption. 

(g)  See  R.  S.  C.  App.  A.,  Part  III.,  Sect.  I.,  No.  5.  For  form  of  statement 
of  claim,  see  Form  511,  and  R.  S.  C.  App.  C,  Sect.  II.,  No.  6.  For  form 
of  defence,  see  Form  566,  and  R.  S.  C.  App.  D.,  Sect.  II.,  No.  2.     For  forms 
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1567. 

(Forms  1549  to  1565  can  he  adapted.)  Further  pro- 

ceedings in  an 
action  for 

redemption. 

[Dan.  Pr. 
1234.] 

Formal  parts :  see  Form  30.  1568. 

To  move  on  behalf  of  the  defendant  that  this  action  may  stand  for  order*^^^ 

dismissed  with  costs:  the  plaintiff  having  made  default  in  payment  dismissing 

of  the  redemption  money  mentioned  in  the  Master's  certificate'  default  in 

dated  the day  of ,  19—.  payment  (r). 

.  .  [Dan.  Pr. 

Tho  judgment  and  Master's  certificate,  and  an  affidavit  of  1234.] 

default,  accompany. 


1569. 

(Same  as  1561  or  1562.)  Affidavit  in 

support. 

[Dan.  Pr. 

1234.n 

Section  VII. — Debenture-Holders'  Action  (s). 

IDan.  Pr.,  pp.  1235—1240.]  15H0. 

10  4      TvT  Title  of  -writ 

-ly      .      -A..  JN  0.        .         of  summons 

In  the  High  Court  of  Justice,  holdera"*"''^' 

Chancery  Division.  action  (<). 

]\lr.  Justice (m).  I23™i 


of  judgments,  see  Seton,  1852 — 1855,  Nos.  1 — 5.  For  forms  of  inquiry  in  a 
redemption  action,  Ibid.,  1885 — 1891,  Nos.  1 — 15.  For  form  of  order  dis- 
missing redemption  action,  Ibid.,  1853,  No.  2.  For  forms  of  order  for  redemp- 
tion of  chattels.  Ibid.,  1923,  Nos.  1 — 6.  For  proceedings  for  redemption 
by  originating  summons,  see  O.  LV.  5a  ;  Form  1147.  In  simple  cases  the 
procedure  by  originating  summons  should  be  adopted  in  preference  to  that 
by  writ,  for  the  pit.  may  be  ordered  to  pay  the  additional  costs  occasioned  by 
the  more  expensive  method. 

(r)  For  form  of  order,  see  Seton,  1853,  No.  2.  As  this  order  is  "of  course" 
it  can  be  obtained  in  Chambers  on  an  ex  parte  summons. 

(s)  As  to  debentures  generally,  see  Palmer's  Company  Precedents,  Part  III., 
11th  ed.  As  to  the  remedies  of  debenture-holders,  see  Ibid.,  421 — 507.  As  to 
actions  by  debenture-holders,  see  Ibid.,  480 — 500;   Seton,  1953 — 1973. 

(i)  Dan.  Pr.  1235,  1236.  A  member  of  each  class  of  debenture-holders 
.subsequent  to  the  plt.'s  series  should  be  made  a  party:  Wilcox  §  Co.,  Ltd., 
W.  N.  (1903)  64.  "  -Ul  incumbrancers  (other  than  debenture-holders)  sub- 
sequent in  order  of  priority  to  the  plaintiff's  debentures  should  be  made 
parties,  and  not  served  with  notice  of  the  judgment,  under  0.  XVI.  r.  40;  and 
where  a  sale  is  directed  with  the  consent  of  prior  incumbrancers  (as  in  the 
form  used  in  the  case  of  a  creditor's  action  for  sale  of  real  estate)  informal 
notice  with  a  view  to  obtaining  such  consent  may  be  given  " :  Chancery  Judges' 
Directions,  dated  12th  May,  1909.  Where  there  is  a  trust  deed  the  trustees 
as  well  as  the  company  should  be  made  dfts.  Where  subsequent  incumbrances 
are  debentures  secured  by  a  trust  deed,  the  trustees  should  be  made  dfts.  as 
they  will  sufficiently  represent  those  debenture-holders:   O.  XVI.  r.  8. 

(«)  Where  the  company  is  not  being  wound  up  oompulsorily  the  Judge  will 
be  assigned  under  O.  V.  9.  ^Vhere  the  company  is  being  wound  up  oom- 
pulsorily the  action  must  be  assigned  to  one  of  the  Judges  having  jurisdiction 
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In  the  matter  of  the Company,  Limited  (a;) . 

Between  A.  B.,  on  behalf  of  himself  and 
all  other  the  holders  of  the  [first] 
mortgage  debjentures  of  the  de- 
fendant company  Plaintiff, 

and 
The' Companj',  Limited  Defendants.. 


1571. 

IndoTsement 
of  claim  on 
writ  of  sum- 
mons {y). 
[Dan.  Pr. 
1235.] 


The  plaintiff  claims  as  a  debenture-holder  of  the  defendant 
company: 

1.  A  declaration  that  the  mortgage  debentures  issued  by  thfr 
defendant  company  and  now  outstanding  constitute  a  [firsf]  charge- 
upon  all  the  property  of  the  company  comprised  therein. 

2.  All  necessary  accounts  and  inquiries. 

3.  Payment. 

4.  Foreclosure  or  sale. 

5.  A  receiver  and  manager. 


1572. 

Notice  of 
motion  for 
appointment 
of  a  receiver 


Formal  parts :  see  Form  32. 
on  the  part  of  the  plaintiff  that  G .  H .,  of  {address  and  description)^ 
or  some  other  fit  and  proper  person,  may  be  appointed  receiver,  on 
behalf  of  the  plaintiff  and   the  other  debenture-holders  of  the 


in  the  matter  of  the  winding-up:  P.  M.  E.  (3).  These  Judges  are  now 
Neville  and  Astbury,  JJ.  Upon  a  winding-up  order  being  made  against  a 
company,  a  debenture  action  which  may  tlien  be  pending  is  transferred,  without 
further  order,  to  one  of  such  Judges:  Companies  (Winding-up)  Rules,  1909,. 
r.  42  (1).  The  Chamber  proceedings  in  the  action  are  then  dealt  with  by  the 
Registrar  in  Companies  Winding-up:  0.  XLIX.  r.  5a. 

(a)   Sec  P.  M.  R.   (3). 

(■t/)  For  the  form  in  the  text,  see  Palmer,  Part  III.,  Form  No.  121;  and  for 
other  forms  of  title  and  indorsement  of  claim,  see  Ibid.,  Nos.  122 — 129.  For- 
forms  of  sta,tement  of  claim,  see  Ibid.,  Nos.  150 — 153b.  For  forms  of  defences, 
see  Ibid.,  pp.  571 — 573.  If  the  dft.  company  will  appear  at  the  hearing  and 
consent  to  the  usual  accounts  and  inquiries,  the  action  can  be  set  dawn  on 
motion  for  judgment  without  pleadings  to  be  heard  as  a  short  cause  on  minutes,, 
but  otherwise  a,  statement  of  claim  should  be  delivered:  lie  Dupont,  W.  N. 
(1906)  14;  He  Kitson  #  Co.,  Ltd.,  W.  N.  (1910)  154.  On  the  return  of  the 
summons  for  directions  the  Master  will  usually  direct  pleadings  to  be  delivered. 
As  to  what  are  the  usual  accounts  and  inquiries,  see  He  Wolverhampton  District 
Brewery,  Ltd.,  W.  N.  (1899)  229;  Ue  Levison  #  Steiner,  Ltd.,  W.  N.  (1900) 
152;  and  Seton,  1953,  No.  1.  Unless  it  is  known  at  the  time  the  order  is 
made  that  there  are  incumbrances  other  than  the  debentures,  all  the  usual 
accounts  and  inquiries  as  to  incumbrances  are  not  then  directed:  Re  Addresso- 
rjraph,  Ltd.,  W.  N.  (1909)  260;  if  it  subsequently  appears  that  there- 
are  incuirbranoes,  an  order  adding  the  further  inquiries  and  accounts  should 
be  applied  for;   and  having  regard  to  the  Judges'  Directions  of  12th  May, 
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defendant  company,  of  the  undertaking  and  property  of  the  def en-  ^nd  manag-er 
dant  company  comprised  in  or  subject  to  the  charges  created  by  [Dan.  Pr. 
the  first  mortgage  debentures  issued  by  the  defendant  company,  1236—1239.] 
and  now  held  by  the  plaintiff  and  the  other  said  debenture-holders, 
and  also  to  manage  and  work  the  business  and  undertaking  of  the 
company  with  all  usual  directions  and  with  liberty  to  act  forthwith. 


1573 
{See  Forms  1739—1751  and  notes.)  Receiver's 

security. 


(Same  m  Form  1170.)  1574. 

Snmmona  to 

proceed  on 

judgment. 

19—      N.  No.  — .  1575. 

In  the  High  Court  of  Justice,  Notice  by 

^,  -p,. .    .   .  circular  to 

Chancery  Division.  debenture- 
Mr.  Justice  .  holders  (S). 

[Dan.  Pr. 

(Title  of  action  from  judgment.)  i236«] 

Take  notice  that  a  judgment,  dated  the day  of ,  19 — , 

has  been  pronounced  in  this  action  (which  has  been  instituted  to 
ascertain  who  are  the  holders  of  the  company's  debentures,  to 
'realise  the  property  charged  thereby,  and  to  divide  the  proceeds 

1909  (see  note  (t),  p.  809),  such  incumbrajioers,  if  subsequent  to  the  plt.'s 
debentures,  should  then  be  made  parties  to  the  action. 

(z)  For  the  form  in  the  text,  see  Palmer,  Part  III.,  No.  154.  For  form  of 
order,  see  Seton,  1954,  No.  4.  Upon  the  appointment  of  a  receiver,  either  by 
the  Ct.  or  under  the  powers  contained  in  any  instrument,  notice  must  within 
seven  days  from  the  date  of  the  order  or  of  the  appointment  under  the  said 
powers  be  given  to  the  Registrar  of  Companies:  Companies  (Consolidation) 
Act,  1908,  s.  94.  As  to  the  appointment  of  receivers  and  managers  in  deben- 
ture-holders' actions  and  forms  of  order,  see  Palmer,  Part  III.,  pp.  582 — 
592.  Where  a  receiver  is  appointed  to  act  as  manager  the  order  will 
provide  that  he  is  not  to  act  as  manager  beyond  a  day  named  in  the 
order  without  the  leave  of  the  Judge.  A  receiver  will  be  appointed 
if  the  principal  or  interest  is  in  arrear,  also  if  the  security  is  in  jeopardy, 
even  though  the  principal  is  not  immediately  payable  and  default  has  not 
been  made  in  payment  of  interest:  Dan.  Pr.  1237.  The  order  appointing 
a  receiver  directs  him  to  forthwith  pay  the  debts  of  the  company  which  have 
priority  over  the  debentures  by  virtue  of  sect.  209  of  the  Companies  (Con- 
soUdation)  Act,  1908:   Practice  Note,  W.  N.   (1900)  58. 

(S)  "  In  ordinary  cases  the  judgment  in  a  debenture-holders'  action  should 
not  be  served  on  the  debenture-holders,  but  they  should  have  notice  given  to 
them  by  circular  or  letter,  or  by  advertisement  if  the  case  so  requires,  full 
discretion  being  reserved  to  serve  the  judgment  formally,  if  thought  advisable  ": 
Direction  of  Judges  of  Chancery  Division,  May,  1896.  The  form  in  the  text 
is  the  one  usually  adopted  in  accordance  with  the  above  direction.  The  form 
is,  however,  sometimes  modified  by  requiring  the  debentures  to  be  produced 
to  the  receiver,  but  that  is  not  a  satisfactory  practice.    This  notice  does  not 
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amongst  the  parties  entitled),  and  by  such  judgment  the  inquiries 
and  accounts  necessajy  for  the  purpose  are  directed. 

The  material  parts  of  the  judgment  are  set  forth  in  the  schedule 
hereto. 

A  list  of  the  debenture-holders,  with  the  particulars  of  the 
debentures  held  or  believed  to  be  held  by  them  respectively,  has 
been  left  in  the  Judge's  chambers,  and  your  name  is  included 
therein  as  the  holder  of  {state  how  many)  first  [or  as  may  6e] 

debentures  Nod.  and  all  dated  ,  19 — ,  for  £ each, 

beiaring  interest  at  £ per  cent,  per  annum. 

From  the  said  list  it  also  appears  that  interest  is  due  on  your 

said  debentures  \or  as  may  &e]  from  the ,  19 — ,  down  to  which 

date  all  interest  is  believed  to  have  been  paid. 

If  you  are  such  holder  it  will  be  necessary,  in  order  that  you 
may  participate  in  the  benefit  of  the  judgment,  that  your  deben- 
tures should  be  produced  before  the  Master  at  the  Judge's 
chambers. 

day  the day  of ,  19 — ,  at ■  o'clock  in  the 

noon,  is  appointed  for  this  purpose,  when  you  must  attend  either 
personally  or  by  your  solicitor  or  agent  at  the  chambers  of  Mr. 

Justice  - — —  and  Mr.  Justice  — ,  Eoom  No.. in  the  Eoyal 

Courts  of  Justice,  Strand,  London,  and  produce  your  debentures. 

If  you  are  no  longer  the  holder  of  the  debentures,  or  any  of 
them,  you  are  requested  at  once  to  let  me  know  the  names  and 
addresses  of  the  person  or  persons  to  whom  you  transferred  such 
as  are  no  longer  held  by  you. 

If  you  desire  it,  you  can  forward  the  debentures  by  post,  or 
otherwise,  to  me  for  production.  I  will  return  them  by  post  in 
due  course. 

Dated  the day  of ,  19 — . 

'(JVame.) 
XAdidiaress.) 
rpQ Plaintiff's  solicitor., 

(JVame.) 

{Address^ 

.(Deseription.) 

The  Schedule. 
(Set  out  the  material  parts  of  the  judgment  (c) .) 

require  endorsement  of  the  memorandum  prescribed  by  0.  XVI.  r.  43.  Where 
the  debentures  are  payable  to  bearer  notice  is  given  by  advertisement.  For 
forms  of  advertiEement  calling  <m  debenture-holders  to  produce  their  deben- 
tures and  prove  their  claims  thereunder,  see  Form  No.  1577. 

(c)  Debenture-holders  who  receive  this  notice  can  enter  an  appearance  in 


7.] 
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8V3- 


19- 


N.  No. 


In  the  High  Court  of  Justice, 
Chancery  Division. 
Mr.  Justice . 


1676. 

Memorandum 
to  be  endorsed 
on  deben- 
tures (rf) . 


Ee  The  N— 
D.  V.  The  N- 


Company,  Limited. 
—  Company,  Limited. 


This  debenture  has  been  produced  at  the  Chambers  of  the  Judge 
for  the  purpose  of  the  proceedings  under  the  judgment  dated  the 
,  19 — ,  in  this  action,  which  has  been  instituted'  for  the  pur- 
pose of  realising  the  debenture  assets  and  dividing  the  proceeds 
amongst  the  parties  entitled. 


Pursuant  to  a  judgment  dated  the 


1577. 

■,  19 — ,  of  the  Chancery  Advertise- 
Division  of  the  High  Court  of  Justice,  England,  made  by  Mr.  Xh^g'^y 
Justice  in  an  action  in  the  matter  of  The Company,  debenture- 
Limited,  B V.  The Company,  19 — ,  No.  —  (which  action 

has  been  instituted  to  ascertain  who  are  the  holders  of  the  company's 
debentures  to  realise  the  property  charged  thereby  and  to  divide 
the  proceeds  amongst  the  parties  entitled),  and  by  such  judgment 
the  inquiries  and  accounts  necessary  for  the  purpose  are  directed. 

The  material  parts  of  the  judgment  are  set  forth  in  the  schedule. 

Notice  is  hereby  given  that  aU  persons  claiming  to  be  holders 
of  debentures  issued  by  the  said Company,  Limited,  are  re- 
quired on  or  before  the day  of ,  19 — ,  to  send  by  post  pre- 
paid to  Mr. ,  of ,  a  member  of  the  firm  of  Messrs.  , 

of  the  same  place,  the  solicitors  for  the  plaintiff,  their  christian 
and  surnames,  addresses  and  descriptions  and  the  particulars  of 
their  claims  as  such  debenture-holders  for  principal  and  interest, 
with  the  date  from  which  such  interest  is  claimed  and  also  full 
particulars  of  the  debentures  held  by  them,  together  with  the 


the  action  in  the  same  way  as  persons  served  with  the  formal  "  Notice  of 
Judgment "  if  they  desire  to  do  so.  Those  so  appearing  may  be  allowed  to 
attend  the  proceedings  at  their  own  risk  as  to  costs,  or  any  particular  pro- 
ceeding. It  is  not,  however,  nsnal  for  debenture-holders  to  enter  an  appear- 
ance on  receiving  the  above  notice. 

((i)  By  direction  of  the  Chancery  Judges,  each  debenture  upon  its  pro- 
duction in  Chambers  is  to  be  endorsed  with  a  memorandum  in  the  above  form. 
The  practice  is,  unless  the  debentures  are  few  in  number,  for  the  plt.'s  solicitor 
to  lodge  in  Chambers  a  rubber  stamp  containing  the  words  of  the  memorandum 
for  the  use  of  the  official  to  whom  the  debentures  are  produced. 

{dd)  Where  the  debentures  are  to  bearer  advertisements  are  usually  neces- 
sary; the  above  is  the  form  generally  adopted. 
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names  of  their  solicitors  (if  any),  and  if  so  required  by  notice  in 
Avriting  such  debenture-holders  are  to  come  in  and  prove  their 
claims  at  such  time  and  place  as  shall  be  specified  in  such  notice. 
In  order  that  debenture-holders  may  participate  in  the  benefit 
of  the  said  judgment  all  debentures  should  be  produced  before  the 

Master  at  the  Chambers  of  Mr.  Justice and  Mr.  Justice , 

Koyal  Courts  of  Justice,  Strand,  London,  England,  and day 

the day  of ,  19 — ,  at o'clock  in  the  afternoon  at  the 


said  Chambers  (Room  — 
Dated  the day  of  - 


-)  is  appointed  for  the  purpose. 
—  19-. 


Master. 


(Name.) 
(Address.) 

Plaintiff's  solicitors. 

The  Schedule. 
'(Here  set  out  the  material  parts  of  the  judgment.) 


1578. 

Affidavit  of 
service  of 
notice  on 
debenture 
lolders. 


Formal  parts:  see  Form  8. 

1.  On  the day  of  ,  19—  [or,  On  the  respective  days 

mentioned  in  the  first  column  of  the  schedule  hereto],  I  served  the 
several  persons  whose  names  are  set  forth  in  the  first  [second] 
column  of  the  schedule  hereto  [said  schedule  opposite  to  the  said 
respective  days]  with  a  notioa  in  writing,  a  copy  of  which  notice 
is  now  produced  and  shown  to  me  marked  A. 

2.  I  so  served  the  said  notice  by  posting  at  the  Post  Office  Re- 
ceiving House  [or  a3  may,  be],  situate  at in  the of  , 

sealed  envelopes  addressed  to  the  said  persons  severally  and  re- 
spectively according  to  their  respective  names  and  addresses  set 
forth  in  the  first  and  second  [or,  second  and  third]  columns  of  the 
said  schedule  with  the  proper  postage  stamps  affixed  thereto  as 
prepaid  letters,  and  each  of  the  said  envelopes  at  the  time  I  posted 
the  same  as  aforesaid  had  enclosed  therein  a  true  copy  of  the  said 
notice  with  the  addition  at  the  foot  thereof  of  the  name  of  the 
person  to  whom  the  envelope  enclosing  such  copy  was  then 
addressed.  The  blanks  fippearing  in  the  third  paragraph  of  the 
said  copy  notice  marked  A.  Were  filled  up  in  each  of  the  several 
notices  enclosed  in  the  said  envelopes  by  the  insertion  therein  of 
the  words  and  figures  set  forth  in  the  third  [or,  fourth]  column  of 
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the  said  schedule  opposite  the  names  respectively  appearing  in 
the  first  [or,  second]  column  of  the  said  schedule. 


The  Schedule  above  referred  to. 


Dates 
of  service. 


4  October,  19- 


Names  of  persons 
served. 


Addresses 
of  persons  served. 


"William  Thompson  1      4,  Kin^  Street, 
'<  Winchfleld,  Hants. 


Particulars  inserted  in  blanks  in 
third  paragraph  of  Notice. 


10  [Krst]  Debentures,  Nos.  11  to  20, 

all  dated ,  19—,  for  £100  each, 

hearing  interest  at  £5  per  cent,  per 
annum. 

Interest  appears  to  be  due  from  the 
,  19—. 


Formal  parts:  see  Form  8. 


1579. 

Affidavit  in 
answer  to 

1 .  (Show  deponent's  means  of  knowledge  of  the  affairs  of  the  aooounts  and 
■defendant  company,  as  thus :)  I  have  been  the  managing  director  ""^""^^^ 

[the  secretary]  of  the  defendant  company  from ,  19 — ,  to  the 

present  time  [to  the  '-,  19 — ,  when  the  defendant  company 

-,  19 — ',  when  it  was  re- 


ceased  to  carry  on  business;   to  the  — 

solved  to  wind  up  the  defendant  company — or  as  may  be]. 

2.  In  pursuance  of  a  resolution  of  the  defendant  company  passed 

■on  the ,  19 — ,  the  defendant  company  created  an  issue  of  [100] 

first  [mortgage]  debentures  of  £ each,  bearing  interest  at  £ — - 

per  cent,  per  annum,  payable  half-yearly  on  the and in 

each  year  [if  the  debentures  provide  for  the  payment  of  a  bonus 
state  that  fact].  The  said  debentures  are  a  charge  on  [take  the 
words  from  the  debenture].  [The  said  debentures  are  algo  secured 
by  a  trust  deed  dated ,  19 — ,  made  between and .] 

3.  The  whole  of  the  said debentures  were  issued  and  are 

now  outstanding  [with  the  exception  of  those  Nod. '  and , 

which  were  paid  off  on  the ,  19 — ,  and  : ,  19 — ,  respectively 

— or  as  may  be]. 

{If  the  account  directed  by  the  judgment  extends  to  second  or 
other  debentures  an  additional  paragraph  on  the  above  lines  cam,  be 
added,  or  the  above  paragraph  can  be  modified  to  fit  the  circum- 
stances.) 


(e)  If  the  judgment  directs  an  account  of  the  property  and  assets  come 
to  the  hands  of  the  trustees  for  debenture-holders,  the  affidavit  in  answer  to 
such  account  can  be  prepared  from  Form  1238,  pars.  4  and  5,  talcing  care 
that  the  answer  follows  the  wording  of  the  account  directed  by  the  judgment. 
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4.  No  debentures  other  than  those  before  referred  to  have  been 
issued  by  the  defendant  company. 

5.  I  have,  according  to  the  best  of  my  knowledge,  information 
and  belief,  set  forth  in  the  first  schedule  hereto  particulars  of  the 
outstanding  debentures  with  the  names  of  the  holders  thereof  re- 
spectively, and  the  amounts  due  under  and  by  virtue  of  such  deben- 
tures respectively  for  principal  [bonus]  and  interest.  All  interest 
has  been  paid  in  respect  of  the  said-  debentures  down  to  the  dates 
mentioned  in  the  4th  column  of  the  said  first  schedule. 

{If  there  are  more  than  <meseries  of.  debentures  the  first  schedule 
can  he  divided  into  parts,  one  part  for  each  series.  If  any  of  the 
debentures  were  issued  to  or  are  held  by  bankers  m  others  as 
security  for  moneys  due  by  the  defendant  company,  the  circum- 
stances under  which  they  Were  so  issued  and  deposited  should 
be  stated,  and  the  amount  dtie  for  principal  and  interest  in  respect 
of  such  security  should  be  stated  if  it  can  be  ascertained.) 

6.  I  have,  according  to  the  best  of  my  knowledge,  information 
and  belief,  set  forth  in  the  second  schedule  hereto  particulars  of 
the  property  of  the  defendant  company  comprised  in  and  charged 
by  the  said  debentures  [and  trust  deed]  at  the  date  of  the  judgment 
in  this  action.     (This  must  follow  the  wording  of  the  judgment.) 

7.  The  property  comprised  in  items of  Part  I.  of  the  second 

schedule-  hereto  is  vested  in  the  defendant  comfpany  [or  as  may  6e] 
[and  that  comprised  in  Part  II.  of  such  second  schedule  is  vested 

in  ■ and ,  the  trustees  of  the  said  trust  deed — or  as  may^ 

fee]. 

[8 .  I  have,  according  to  the  'best  of  my  knowledge,  information, 
and  belief,  set  forth  in  the  third  schedule  hereto  particulars  of  all 
the  incumbrances  other  than  the  said  debentures  [and  trust  deed] 
which  affect  the  property  of  the  defendant  company  comprised 
in  and  charged  by  the  said  debentures  [and  trust  deed],  and  the 
parts  of  such  property  which  such  incumbrances  respectively  affect, 
and  the  names  of  the  persons  in  whom  such  incumbrances  are 
respectively  vested. 

9 .  I  have  set  forth  in  the  said  third  schedule  the  amounts  due  in 
respect  of  such  several  incumbrances  for  principal  and  interest.] 
[Or,  There  are  no  incumbrances  other  than  the  said  debentures  [and 
trust  deed]  affecting  the  property  comprised  in  and  charged  by 
the  said  debentures  [and  trust  deed]  or  any  part  thereof.] 

[10.  The  whole  of  the  incumbrauoes  referred  to  in  the  third 
schedule  hereto  have  priority  over  the  said  debentures  [and  trust 
deed]  {or  as  may  be).] 
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11.  No  property  other  than  that  comprised  in  the  said,  deben- 
tures [and  trust  deed]  is  comprised  in  the  said  incumbrances  or 
anj^  of  them  [or  as  may  be]. 

[I  have,  according  to  the  best  of  my  knowledge,  informatipp 
and  belief,  set  forth  in  the  4th  schedule  hereto  particulars  of 
the  property  other  than  that  comprised  in  the  said  debentures 
[and  trust  deed]  which  is  comprised  in  such  other 
brances  (ee) .] 


mcum- 


The  First  Schedule  above  referred  to. 

Particulars   of   outstanding  debentures   and   of  amounts  due 
thereon. 


1 

2 

•  3 

i 

5 

-•3 

Name  of 

DebentDie 

Holder. 

Address 
and  description. 

Particulaxs  of  Debenture^  and  of 
Amonnts  due  for  principal  [bonus;]  and 
Interest  (less  tax)  to           of           19—. 

Total 

Amounts 

Due. 

1 

John  Acton 
Henry  Brown 

200,  Eed  lion  St., 
London,  W.C, 
Builder. 

6,  EingBt.,TUver- 
-pool. 
SoUcitor. 

3  Debentures,  Nos.  21, 22and 
23,  aU  dated        ,191—     for 
£100 each 

£      s.    d. 
300    0    0 

Interest  thereon  from        "    ',' 
191— 

[Bonus] 

10  Debentures,  Nos.  3  to  12.' 
all  dated       ,  1»-,  for  £100 
each 

Interest  thereon  from            , 

191-      

[Bonus] 

2 

1,000    0     0 

The  Second  Schedule  above  referred  to. 

Part  I. 

Particulars  of  property  as  at  date  of  judgment  comprised  in 
or  charged  by  debentures. 

{Set  out  the  particulars;  as  in  the  following  exarraples:) 

1 .  £ cash  at  the  Capital  and  Counties  Bank,  Limited  ( 

Branch) . 

2.  Freehold  land  and  premises  comprising ,  situate  at ,. 

in  the  county  of ,  upon  which  the  defendant  company's  busi- 
ness is  being  carried  on. 

3 .  Leasehold  premises,  Nos. ,  - 

held  under  a  lease  for years  from  the 

£ per  annum. 


Street,  in  the  city  of , 

-,  19 — ,  at  a  rent  of 


(ce)  In  cases  where  no  other  incumbrances  are  believed  to  exist,  the  judg- 
ment is  now  usually  limited  as  regards  incumbrances  to  an  inquiry  whether 
there  are  any  affecting  the  property  charged  by  the  debentures:  Jte  Addresso- 
f/raj)h.  Limited,  W.  N.  (1909)  260.  If  the  evidence  in  answer  to  that  inquiry 
shows  that  there  are  incumbrances,  the  omitted  inquiries  have  to  be  applied  for. 

D.— F.  52 
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4.  Stock-in-trade,  machinery  and  effects  in  and  upon  the  said 
freehold  premises  of  the  value  according  to  the  defendant  com- 
pany's last  balance  sheet  for  19 — ,  of  £ 

5.  Goodwill  of  the  defendant  company's  business  of  iron- 
founders. 

6.  Book  debts  owing  to  the  defendant  company  amounting  to 
£ or  thereabouts  [of  the  estimated  value  of  £ ]. 

7.  Office  furniture  and  effects  in  ,and  upon  the  said  leasehold 
premises  [or  as  may  be]  of  the  estimlated  value  of  £ . 

8.  The  uncalled  capital  of  the  defendant  company  being  £ 

per  share  on shares. 

Part  II. 

Particulars  of  property  as  at  the  date  of  the  judgment  com- 
prised in  the  said  trust  deed. 
(Set  out  short  details.) 

The  Third  Schedule  above  referred  to. 

J^rticulars  of  incumbrances  other  than  debentures  [and  trust 
deed]  and  of  the  property  comprised  therein. 

(Set  out  short  particulars;  as  in  the  follomng  exam/pie:) 
1.  The  freehold  land  and  premises,  Nod.  2  in  Part  I.  of  the 

second  schedule  hereto  [and  the  property  Nod. in  the  fourth 

schedule  hereto],  are  subject  to  a  mortgage  dated  the ,  19 — , 

made  between  the  defendant  company  of  the  one  part,  and 

of  the  other  part,  and  ,now  vested  in  the  said for  securinig 

£ with  interest  thereon  at  ,£ per  cent,  per'  annum.     The 

said  £ is  due  to  the  said with  interest  thereon  from  the 

,  19-. 

The  Fourth  Schedule  above  referred  to. 

Particulars  of  property  other  than  that  comprised  in  the  said 
debentures  [and  trust  deed]  comprised  in  the  incumbrance 
Nod. in  the  third  schedule  hereto. 

(Set  out  short  details.) 


1580. 

Summons  Formal  parts :  see  Form  39. 

™an°^r(/).    °°  ^^^^^^  °^  ^^^  plaintiff  that  ,  the  receiver  and  manager 

fDan.  Pr.        appointed  herein  by  his  Lordship,  Mr.  Justice ,  on  the 

day  of ,  19 — ,  may  continue  to  act  as  manager  of  the  defen- 
dant company  for  a  further  period  of months. 

(/)   It  is  customary,  where  a  manager  is  appointed,  to  limit  the  period 
during  which  he  is  at  liberty  to  act  as  manager.     Where'  it  is  necessary  to 
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1581. 
Formal  parts :  see  Form  39.  Summons  for 

on  behalf  of  the  plaintiff  that  ,  the  receiver  and  manager  iS/and 

a,ppointed  by  order  [or,  judgment]  fiated  the day  of ,  manager  to 

19  ,  may  be  at  liberty,  for  the  purpose  of  carrying  on  the  busi-  money  (y). 
ness  of  the  defendant  company,  to  borrow  or  raise  at  interest  any 
sum  or  sums  of  money  upon  mortgage  of  the  property  and  assets 
comprised  in  and  charged  by  the  debentures  issued  by  the  defen- 
dant company  in  priority  thereto  [but  subject  to  any  overriding 
mortgage  or  charge]  and  free  from  [or,  subject  to]  the  reoeiveir's 
right  to  indemnity  in  respect  of  his  remuneration  to  be  allowed 
by  the  Judge  and  his  costs  and  expenses  properly  incurred  but 
so  that  the  aggregate  amount  at  any  one  time  owing  in  respect 

of  the  moneys  so  raised  shall  not  exceed  £ ,  and  that  the  rate 

or  rates  of  interest  shall  not  exceed  — ■ —  per  centum  per  annum, 
and  that  the  charge  to  be  created  be  not  enforced  except  in  this 
■action  and  with  the  leave  of  the  Judge. 


1582. 

Formal  parts:  see  Form  39.  Summons  for 

on  behalf  of  the  plaintiff  that  the  {Describe  the  property  to  he  sold ;  mai^^Pr 

■as  thus) :  freehold  premises  situate  at ,  in  the  city  of ,  1237.] 

together  with  the  stock-in-trade,  plant,  machinery  and  effects  of 
the  defendant  company  and  the  goodwill  of  the  defendant  com- 

extena  the  time,  a  summons  for  the  purpose  must  be  issued:  Dnvies  v.  Vale 
of  Evesham  Preserves,  43  W.  R.  646.  In  support  of  the  application,  evi- 
dence must  be  produced  showing  tiie  result  of  the  management,  and  tbe  special 
reasons  for  continuing  it  for  a  further  period.  For  form  of  affidavit  on  the 
ground  of  a  proposed  scheme  of  arrangement,  see  Palmer,  Part  III.,  11th  ed., 
No.  261.    The  order  should  be  drawn  up  and  entered. 

(^)  In  a  case  of  emergency  the  Ct.  will  empower  the  receiver  to  borrow 
money  as  a  first  charge  on  the  undertaking  in  priority  to  the  debentures 
for  the  preservation  of  the  property,  although  all  debenture-holders  are  not 
before  the  Ct.:  Greenwood  v.  Algesiras  {Gibraltar')  Co.,  (1894)  2  Ch.  205. 
As  to  how  far  a  receiver  and  manager  is  entitled  to  priority  over  sums  ad- 
vanced, in  respect  of  moneys  due  to  him  through  carrying  on  »  business,  with 
■the  leave  of  the  Ct.  and  for  his  remuneration,  see  Strapp  v.  Bull,  Sons  ^  Co., 
(1895)  2  Ch.  1  (C.  A.);  Me  Glasdir  Copper  Mines  Co.,  (1906)  1  'Ch.  365 
(C.  A.);  Se  New  Zealaiid  Midland  Ry.  Co.,  W.  N.  (1901)  105 ;  Re  A.  Boynton, 
Ltd.,  (1910)  1  Ch.  619.  An  order  giving  receiver  liberty  to  borrow  for  the 
preservation  of  the  assets  and  to  charge  the  amount  on  the  assets,  should 
expressly  state  whether  the  charge  is  to  be  subject  to  or  free  from  the 
receiver's  right  to  indemnity:  Re  Glasdir  Copper  Mines  Co.,  supra;  Kerr  on 
Keceivers,  213.    For  form  of  order,  see  Seton,  764,  No.  6. 

(A)  As  to  sale  in  debenture-holders'  actions,  see  Palmer,  Part  III.,  11th  ed., 
720.  For  forms  of  order,  see  Ibid.,  Nos.  293— 309c.  By  virtue  of  O.  LI.  r.  lA, 
Tthe  Ct.  or  a  Judge  has  power  to  authorise  a  saie  to  be  carried  out  by  proceed- 

52  (2)      ' 
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pany's  business  comprised  in  or  subject  to  the  debentures  issued 
by  the  defendant  company  may  be  sold  with  the  approbation  of 
the  Judge,  and  that  the  money  to  arise  by  such  sale  may  be  lodged, 
in  Court  to  the  credit  of  this  action  (Be  The  W.  F.  d  Co.,. 
Limid. ;  B.  v.  The  Co.,  19—,  W.  No.  — )  subject  to  further  order.. 


1683. 

Notice  of 
motion  to 
rectify 
register  (A). 


Section  VIII. — Actions  and  Proceedings  relating  to 
Patents  (i) . 

(Dan.  Pi:,  pp.  1240—1267.) 

In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge  (l).) 

In  the  matter  of  the  letters  patent  granted  to  K.  and  0., 

of  ,  in  the  county  of  ,  bearing  date  the  

of ,  19 — ,  No.  ,  for  the  invention  of  {Set  out 


title  of  invention), 


And 


In  the  matter  of  the  Patents  and  Designs  Act,  1907. 

ings  altogether  out  of  Ct.  For  summons,  see  Form  1299.  It  is  the  practice- 
where  a  sale  out  of  Ot.  is  directed  to  require  that  the  reserved  biddings  and. 
auctioneer's  remuneration  should  be  fixed  by  the  Judge,  and  the  purchase- 
money  brotight  into  Ct.:  Pitt  v.  White,  57  L.  T.  650;  Me  St'edman,  58  L.  T. 
709.  A  sale  may  be  directed  before  judgment,  and  after  judgment  before  aU. 
the  persons  interested  are  ascertained,  whether  served  or  not,  where  the  deben- 
tune-holders  are  entitled  to  a  charge  by  virtue  of  the  debentures,  or  of  a  trust 
deed,  or  otherwise,  and  the  pit.  is  suing  on  behalf  of  himself  and  other 
debenture-holders,  and  where  the  Judge  in  person  is  of  opinion  that  there- 
must  eventually  be  a  sale:  0.  LI.  1b.  Where  the  pit.  is  the  only  debentnre- 
Iiolder,  the  rule  does  not  apply;  Parkimon  v.  Wainwright,  64  L.  J.  Ch.  493. 
In  practice,  "before  all  the  persons  are  ascertained"  is  considered  to  mean 
ascertained  by  the  Master's  certificate  or  by  such  evidence  as  wUl  enable  the 
Master  to  make  his  certificate.  There  is  no  power  to  direct  the  sale  of  the 
undertaking  of  a  company  formed  for  the  purpose  of  a  public  nature:  Crystal 
Palace  Co.,  Fox  v.  The  Company,  Sn  T.  L.  R.  413,  C.  A.;  affirmed  by  H.  L., 
Saunders  v..  Bevan,  107  L.  T.  70. 

(i)  For  the  practice  with  respect  to  patents,  see  the  Patents  and  Designs 
Act,  1907  (7  Edw.  VII.  c.  29);  the  Patents  Rules,  1908;  the  Law  Officers'  Rules, 
dated  11  Dec.  1907;  the  Register  of  Patent  Agents'  Rules,  1908;  ajid  the  R.  S.  C. 
(Patents  and  Designs),  190J,  dated  June  3,  1908  (0.  UIIa.);  Pnost's 
Patent  Law;  Seton,  Ch.  XXI.  S3.  vii.  and  viii.,  and  Ch.  LII.  As  to  coste 
in  patent  actions,  see  Morgan  &  Wurtzburg,  245 — 247. 

(Jc)  See  Patents  and  Designs  Act,  1907,  o.  72.  For  form  of  order,  see  Seton, 
2322.  The  application  is  made  to  the  Ct.  by  originating  motion,  and  a  Judge- 
must  be  assigned  under  0.  V.  9  (c).  As  to  the  register  of  patents,  see  Patents 
and  Designs  Act,  1907,  s.  28,  and  Patents  Rules,  1908,  82  to  94;  four  days'* 
notice  thereof  must  be  given  to  the  Comptroller:  Patents  Rules,  1908,  113. 

(0  0.  V.  9  (o). 


S.  8.]      ACTIONS  AND  PROCEEDINGS  EKLATING  TO  PATENTS.  821 

Formal  parts:  see  Form  32. 
on  behalf  of  A.  B.,  that  the  Register  of  Patents  kept  under  tho 
authority  of  the  above-mentioned  Act  may  be  rectified  by  removing 
therefrom  the  registration  of,  &c.;  or  that  such  further  and  other 
■order  may  be  made  for  the  rectification  of  the  said  register  as  to 
this  Court  shall  seem  just;  and  that  the  respondents  K.  and  0,. 
pay  to  the  applicant  his  costs  of  this  application,  to  be  taxed  by 
the  taxing  master. 

To  Messrs.  K.  and  0.,  and  to  Messrs. ,  their  solicitors  [and 

the  Comptroller-General  of  Patents  and  Designs]  (m). 


1584. 
I,  A.  B.,  of  (Here  insert  full  address  and  description  of  appli-  Notice  of 

.\     I        1  •  •  I.  ■  •  1  IT  appeal  to  Law 

cant),  hereby  give  notice  oi  my  intention  to  appeal  to  the  Law  officer  (»). 

OiRcer  from  the  decision  [or,  that  part  of  the  decision]  of  the  ^^^J^i'^'^' 

Comptroller  of  the day  of ,  19 — ,  whereby  he  refused  [or, 

allowed]  application  for  Patent  [or,  refused — or,  allowed— :appli- 

cation  for  leave  to  amend — or  as  the  case  may'  he — Patent]  No. 

{Insert  number  of  Patent)  of  the  year  19 — . 

A.  B.  i 

day  of ,  19 — . 

N.B.--This  notice  must  be  sent  to  the  Comptroller-General  at 
the  Patent  Office,  London,  W.C.,  and  an  unstamped  copy  of  the 
same  to  the  Law  Ofiicer's  Clerk,  at  Room  549,  Royal  Courts  of 
Justice,  London. 


1586. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the  Indorsement 
,    .      .™,  on  writ  m 

plaintift  s  patent.  action  for 

And  for  an  injunction  to  restrain  the  defendant  from  infringing  ^^'"f^'nt  W 

the  plaintiff's  patent.  [Dan.Pr. 


1251.] 


(;«)  As  to  the  office  of  Comptroller-General,  see  Patents  and  Designs  Act, 
1907,  8.  62  (2).  The  Comptroller  is  usually  allowed  his  costs  of  any  necessary 
appearance. 

(»)  See  Patents  and  Designs  Act,  1907,  s.  40,  and  Appendix  to  Patents 
Eules,  1908,  and  Law  Officers'  Eules,  11  Dec.  1907.  The  expression  "  Law 
Officer  "  means  the  Attorney-General  or  Solicitor-General :  Patents  and  Designs 
Act,  1907,  8.  93.  The  notice  must  be  filed  in  the  Patent  Office  within  fourteen 
days  from  the  date  of  the  decision  appealed  against:  see  Law  Officers'  Rules,  1. 
As  to  powers  of  the  law  officers  to  examine  witnesses  on  oath,  make  rules,  and 
award  costs,  see  Patents  and  Designs  Act,  1907,  s.  40. 

(o)  For  this  and  an  alternative  form,  see  Frost's  Patent  Law,  Vol.  II.,  451, 
and  see  R.  S.  C.  App.  A.,  Part  III.,  Sect.  IV.     For  form  of  statement  of 
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1586. 

statement  of 
claim  in  such 
action. 

1587. 

Particulars  of 
breaches  {p). 
[Dan.  Pr. 
1252.] 


PKOCEEUlNtiS  IN  PARTICULAK  ACTIONS.       [Ch.  XXI, 

(See  Form  535.) 


(Title  and  reference  to  the  record.) 

Particulaks  of  Bkeaches 

Delivered  with  the  Statement  of  Claim  in  this  Action. 

The  following  are  the  particulars  of  breaches  of  which  ,the 
plaintiffs  complain  in  this  action: — 

1 .  Prior  to  the  issue  of  the  writ  in  this  action,  and  subsequent 
to  the  date  of  either  of  the  letters  patent  referred  to  in  the  state- 
ment of  claim,  the  defendants  have  infringed  each  of  the  said 
letters  patent  by  importing  into  and/or  by  the  manufacture,  sale, 
offering  for  sale,  supply  and  use  in  this  country  of  lamps  made 
in  accordance  with  the  inventions  described  in  the  complete  speci- 
fications of  each  of  the  said  letters  patent,  and  claimed  in  all  the 
claiming  clauses  thereof. 

2.  In  particular,  the  plaintiffs  complain  of   the   sale   by  the 

defendants,  on  or  about  the  of  ,  1913,  of  100  lamps 

constructed  as  aforesaid  to  Messrs.  B.  &  Co.,  of Street,  in 

the  City  of  London. 

•3.  The  precise  numbers  and  dates  of  the  defendants'  infringe- 
ments are  not  at  present  known  to  the  plaintiffs,  but  they  will 
claim  to  recover  in  respect  of  all  such  infringements. 

Delivered  this  —. —  of  ,  19 — ,  by  ,  of  ,  in  the 

City  of  London,  solicitors  for  the  plaintiffs. 


1588. 

Defence  to 
action  for 
infringement 
of  patent. 


(See  Form  591.) 


claim,  see  Frost's  Patent  Law,  Vol.  II.,  451;  and  R.  S.  C.  App.  C,  Sect.  VI., 
No.  6.  For  form  of  defence,  see  Frost's  Patent  Law,  Vol.  II.,  456,  457; 
K.  S.  C.  App.  D.,  Sect.  VI.  For  forms  of  judgment  for  injunction  restraining 
infringement,  see  Seton,  629 — 630,  Noe.  1  to  4.  As  to  proceedings  in  an 
action  for  infringement,  see  Frost's  Patent  Law,  Vol.  I.,  332 — 555;  Seton, 
629—654. 

(p)  See  0.  LIIlA.  16;  Seton,  641—644;  and  Frost's  Patent  Law,  Vol.  I., 
401—408.  The  particulars  must  be  delivered  with  the  statement  of  claim: 
O.  LIIIa.  13.    For  another  form,  see  Frost's  Patent  Law,  Vol.  II.,  455. 
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1589. 

(Title  and  reference  to  the  record.)  Pavtioulais  of 

objections  to- 

Particulars  ot?  Objections  fD^n*:^l" 


Delivered  with  the  Defence  in  this  Action. 

The  following  are  the  particulars  on  which  the  defendant  will 
rdj  in  support  of  his  defence: — 

1.  The  plaintiff  [or,  alleged  inventor]  was  not  the  first  (and 
true  inventor. 

2.  The  said  alleged  invention  ^vas  not  subject-matter  for  valid 
letters  patent  by  reason  of  the  common  and  public  knowledge  at 
the  date  of  the  said  letters  patent. 

Under  this  head  the  defendant  will  contend  that  the  said 
alleged  invention  was  not  an  invention,  but  merely  the  appli- 
cation without  invention  to  tungsten  of  a  known  method  of 
making  a  metal  into  a  filament  for  an  incandescent  lamp . 

The  said  method  is  as  follows: — 

{Describe  the  method.) 

The  said  method  was  devised  by  A.  B.,  and  was  published  prior 

to  the  sale  of  the  said  letters  patent,  No.  ,  of  1913,  by  the 

deposit  in  the  Patent  Office  Library  of  letters  patent.  No.  , 

of  1912,  granted  to  the  said  A.  B. 

The  defendant  relies  on  the  whole  of  the  said  specification. 

At  the  date  of  the  said  letters  patent.  No.  ,  of  1913,  the 

incandescing  properties  of  tungsten  were  known,  and  the  idea  of 
usiHg  a  filament  of  tungsten  for  an  incandescent  lamp  was  not 
new. 

For  proof  of  this  fact  the  defendant  'will  refer  to  the  specifica- 
tions of  letters  patent  {specifying  same),  all  of  which  specifications 
were  published  within  the  realm  by  being  deposited  in  the  Patent 

Office  Library  prior  to  the  date  of  the  said  letters  patent.  No. , 

of  1913. 

3.  The  said  alleged  invention  is  not  useful. 

4.  The  said  alleged  invention  was  not  new  at  the  date  of  the 
said  letters  patent.  Under  this  head  the  defendant  will  rely  upon 
the  publication  by  deposit  in  the  Patent  Office  Library  prior  to 
the  date  of  the  plaintiff's  said  letters  patent  of  all  the  specifications 


(?)  See  O.  LIIlA.  15,  17,  18,  19,  20  and  21 ;  and  I'rost's  Patent  Law,  Vol.  I.,. 
422 — i36.  The  particulars  must  be  delivered  with  the  defence:  0.  LIIIa.  14. 
For  form  of  particulars,  see  Frost's  Patent  Law,  Vol.  II.,  459. 
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(British  and  foreign)  mentioned  in  paragraph  2  hereof,  and  in 
each  ease  upon  the  whole  specification. 

Delivered  this  — -of  ,   19—,  by  ,  6f ,  in  the 

City  of  London,  solicitor  for  the  defendant. 


1590. 

Notice  for 
■further  and 
better 

particulars  of 
breaches  (>-) . 
[Dan.  Pr. 
1254.] 


Formal  parts :  see  Form  44 . 

Take  notice  that  the  defendant  intends  to  apply,  dc,  that  the 

plaintiff  do,  within days  from  the  service  of  the  order  to  be 

made  on  this  application,  deliver  to  the  defendant,  further  and 
better  particulars  in  writing  of  the  breaches  alleged  to  have  been 
committed  by  the  defendant,  upon  which  the  plaintiff  intends  to 
rely  at  the  trial  of  this  action,  stating — 

(1)  What  {articles)  are  referred  to  and  relied  on  as  infringe- 

ments {if  any)  other  than  those  alleged  to  have  been 

sold  in  paragraph  of  the  particulars  of  breaches 

delivered  with  the  statement  of  claim. 

(2)  Which  of  the  alleged  improvements  referred  to  in  the  claim- 

ing clause  of  the  specification  the  defendant  is  alleged 
to  have  infringed;  and 

(3)  Whether  the  defendant  is  alleged  to  have   infringed    by 

importing,  manufacturing,  selling,  or  using. 
And  that  the  defendant's  time  for  delivering  defence  be  extended 
for  fourteen  days  after  the  delivery  of  such  particulars. 


1591. 

Notice  for 
further 
and  better 
particulars  of 
■objection  (s) . 


Fornuil  parts:  see  Form  44. 

Take  notice  that  the  plaintiff  intends  to  apply,  de.,  that  the 

defendant  do,  within days  from  the  service  of  the  order  to  be 

made  on  this  application,  deliver  to  the  plaintiff,  further  and 
better  particulars  in  virriting  of  the  defence,  and  the  particulars 
of  objections  delivered  therewith,  as  follows: — 

1.  Under  paragraph of  the  defence,  stating  whether  it  is 


(r)  See  0.  LIIIa.  16,  li.  The  appUoation  will  in  general  be  made  at  Cham- 
bers: see  0.  LV.  2  (17).    For  forms  of  order,  see  Seton,  641,  642,  Nos.  6—8. 

(«)  The  application  will  in  general  be  made  at  Chambers:  see  O.  LV.  2  (17). 
As  to  amendment  of  particulars,  see  0.  LIIIa.  19.  As  to  amendment  before 
trial,  see  Edison  Telephone  Co.  v.  India  Subber  Co.  (1881),  17  C.  D.  137; 
Ehrlich  v.  Ihlee  (1887),  4  E.  P.  C.  115 ;  Wilson  v.  Wilson  (1899),  16  R.  P.  C. 
315;  Athimson  v.  Britton,  (1909)  W.  N.  102.  And  aa  to  amendment  at  trial, 
see  Moss  v.  Malings  (1886),  L.  R.  33  Ch.  D.  603;  and  Badische  Anilin 
und  Soda  Fabrik  v.  La  Soeiete  Chiwir/un  (1897),  14  E.  P.  0.  875.  For  form 
of  order,  see  Seton,  642,  No.  10. 
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alleged  that  the  patented  articles  and  processes  were  manufactured 
and  carried  on  exclusively  or  mainly  outside  the  United  Kingdom. 

2.  Under  paragraph  of  the  particulars,  stating  in  what 

respect  or  respects  it  is  alleged  that  claim of  the  specification  is 

ambiguous  or  misleading. 

3.  Under  paragraph of  the  particulars,  further  and  better 

particulars  in  compliance  with  rule  18  of  Order  LIIIa.  of  the 
Kules  of  the  Supreme  Court. 

4;  Under  paragraph of  the  particulars,  stating- 

(a)  The  place  of  alleged  manufacture. 

(b)  The  date  and  name  and  address  of  the  purchaser  in  respect 

of  any  sale  in  this  country  relied  upon. 

(c)  The  date,  place  and  method  of  alleged  publication  to, 

and  the  names  and  addresses  of  the  persons  referred 
to  "as  various  members  of  the  public,"  and  giving 
such  further  and  better  particulars  as  compliance  with 
rule  18  of  Order  LIII.  of  the  Rules  of  the  Supreme 
Court  requires. 

And  that  the  plaintiff's  time  to  deliver  reply  and    defence    to 

counterclaim  be  extended  for days  after  delivery  of  the  above 

particulars. 


1592. 

Formal  parts:  see  Form  44.  Notice 

Take  notice  that  the  plaintiff  [or,  defendant]  intends  to  apply,  t^'amgnj 

<^c.  that  the  particulars  of  breaches  [or,  particulars  of  objections]  particulars («). 

in  this  action  may  be  amended  in  the  following  particulars  (Set  i2m.] 
■out  proposed  amendments). 


1593. 

Formal  parts:  see  Form  4:4:.  Notice  for 

Take  notice  that  the  plaintiff  [or,  defendant]  intends  to  apply,  p)an?Pr°  *"*' 
■de.  that  he  may  be  at  liberty  by  himself,  his  solicitors,  and  two  1256.] 

(«)  See  note  (s)  previous  page. 

(t)  Patents  and  Designs  Act,  1907  (7  Edw.  VII.  o.  29),  a.  34,  and  O.  L.  3; 
Badisehe  Anilin  und  Soda  Fabrik  v.  Levinstein,  24  C.  D.  156;  Germ  Milling 
Co.  V.  Robinson,  55  L.  J.  Oh.  287.  The  application  will  in  general  be  made 
at  Chambers:  see  O.  LV.  2  (17).  Before  ordering  inspection  the  Ct.  must  be 
satisfied  (1)  that  the  inspection  sought  is  necessary  to  the  case  of  the  party 
seeking  it:  Piggott  v.  Anglo-American  Telegraph  Co.,  19  L.  T.  N.  S.  46;  or 
(2)  that  the  inspection  is  the  only  method  of  determining  which  of  conflicting 
statements  made  by  the  parties  is  or  are  true:  Swain  v.  lUdlin-Sinclair  Tyre 
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Bcientifie  witnesses  to  be  named  before  inspection  (u),  at  all  reason- 
able tiiiies,  and  as  often  as  requisite,  on  giving days'  notice 

to  the  defendant  [or,  plaintiff],  to  enter  into  the  business  premises, 
of  the  defendant  [or,  plaintiff],  to  inspect  the  process  by  which 
the  (article  in  respect  of  the  numufacture  of  which  the  action  is- 
brought),  in  the  pleadings  mentioned  is  [or,  are]  manufactured, 
and  to  take,  on  paying  the  reasonable  charges  of  the  defendant 

[or,  plaintiff]  for  the  same,  samples  of  the manufactured, by 

the  defendant  [or,  plaintiff];  and  that  the  costs  of  this  application 
may  be  costs  in  the  action. 


1594. 

Notice  of 
motion  for 
leave  to 
amend 
specification 
by  way  of 
disclaimer  in 
a  pending 
action  for 
reTOeatlon  or 
infiingement 

M- 

[Dan.  Pr. 
1256.] 

1595. 

Notice  of 
motion  for 
injunction  ('/). 
[Dan.Pr. 
1247.] 

1596. 

Notice 
for  trial  of 
issues  («). 


Formal  parts :  see  Form  32. 
on  behalf  of  the  plaintiff,  that  he  may  be  at  liberty  to  amend  the 

complete  specification  of  letters  patent.  No.  ,  of  1913,  by 

way  of  disclaimer  in  manner  shown  in  red  ink  on  the  King's 
Printer's  copy  of  the  said  specification  served  with  this  notice 
of  motion,  and  for  such  further  or  other  order  as  this  Honourable 
Court  in  the  circumstances  may  deem  meet. 


(See  Form  1679.) 


(See  Form  820.) 


Co.  (1903),  20  R.  P.  C.  435;  Frost's  Patent  Law,  Vol.  I.,  460.  And.  as  to 
the  contents  of  the  affidavit  in  support,  Ibid.,  461.  I"or  form  of  order,  see 
Seton,  638,  No.  1;  and  644  and  645,  Nos.  11  and  12. 

(«)  Generally  not  more  than  two  scientific  witnesses  will  be  aSowed  on  an 
inspection,  and  will  be  named  in  the  order. 

(sk)  As  to  amendment  by  way  of  disclaimer,  see  Patents  and  Designs  Act, 
1907  (7  Bdw.  VII.  c.  29),  s.  22;  and  Frost's  Patent  Law,  Vol.  I.,  138  et  £eg. 
As  to  the  meaning  of  the  word  '"pending,"  see  Cropper  v.  Smith,  28  Ch.  D. 
148.  The  application  is  by  motion  in  the  pending  action,  and  notice  of  such 
motion,  with  a  King's  Printer's  copy  of  the  specification  with  alterations  in  red 
ink  showing  the  proposed  amendment,  must  be  served  on  the  parties  to  the 
proceedings,  and  in  the  first  instance  on  such  parties  only:  O.  LIIIa.  23  (a). 
If  the  Ct.  allows  the  application  to  proceed  the  requirements  laid  down  in 
O.  LIIIa.  23  (c),  (d)  and  (e),  must  be  complied  with.  For  forms  of  order, 
see  Seton,  2322,  No.  4;  and  for  order  on  the  subsequent  hearing,  see  Ibid., 
647,  No.  13. 

(y)  For  forms  of  order,  see  Seton,  639,  Nos.  1 — 3. 

(z)  For  forms  of  order,  see  Seton,  648 — 650,  Nos.  10 — 14. 
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1597. 

Formal  parts:  see  Form  39.  Summons  for 

Q18C0V6FT  01 

on  behalf  of  the  plaintiff,  that  the  defendant  do,  within  four  days  names  and 
after  service  of  the  order  to  be  made  on  this  application,  make  and  ^^^^°^ 

file  an  affidavit  or  affidavits  stating  the  number  of ■  machines  after  final 

made  or  caused  to  be  made  by  him  since  the day  of  — ' — ,  jnj^tion  kT 

19 — ,  the  date  of  the  plaintiff's  letters  patent,  and  the  names  and  aid  of  inquiry 
addresses  of  the  persons  to  whom  the  same  respectively  have  been  («). 
sold,  or  for  whom  the  same  have  been  purchased,  and  the  number  ^^^'■^^' 
of  machines  now  in  course  of  construction,  and  of  the  licences 
granted  by  the  defendant  to  any  persons  to  make  or  use  the  said 
machines,  with  the  names  and  addresses  of  the  said  persons  to 
whom  such  licences  .have  been  granted,  and  the  places  where  the 
said  machines  are  respectively  licensed  to  be  used,  and  the  amount 
of  royalties  received  and  to  be  received  by  or  for  the  use  of  the 
defendant,  for  the  granting  of  such  licences  in  respect  thereof. 


1598. 

This  Court  certifies  that  on  the  trial  of  this  action  the  plaintiff  Certificate  of 

.       .        _    Judge  as  to 
[or,  defendant]  proved  the  particulars  of  breaches  [or,  objections],  proof  or 

f\  reasonalileuesa 

"'')  of  particulars 

that  the  particulars  of  breaches  [or,  objections]  delivered  by  the  °f^?"^!?''*^^^?'^ 

plaintiff  [or,  defendant]  were  reasonable  and  proper.  [Dan.Pr. 

1263.] 


1599. 

This  Court  certifies  that  upon  the  trial  of  this  action  the  validity  Certificate  of 

-kT  ■      ju'l&e  that 

of  the  plaintiff's  letters  patent,  JSJo.  ,  dated  ,  came  in  Talidityof 

. .  lettei's  patent 

question .  gg^mg  i^  ques- 

tion on  the 
trial  of  a 
question  of 
infdnge- 
(a)  Seton,  649,  No.  18;  Frost's  Patent  Law,  Vol.  I.,  451;  and  see  Murray  JJ^^^^^j. 
V.  Clayton,  15  Eq.  115;   American  Braided  Wire  Co.   v.  Thompson,  44  C.  D.   \.i^\ 
274.     As  to  assessment  of  damages,  see  Frost's  Patent  Law,  Vol.  I.,  516.     As 
to  delivery  up  of  infringing  articles,  Ibid.,  523.     See  also,  on  these  points, 
Seton,  649—652. 

(*)  As  to  the  effect  of  this  certificate,  see  0.  LIllA.  22;  Seton,  650;  Frost's 
Patent  Law,  Vol.  I.,  536  et  seq.  The  certificate  is  usually  embodied  in  the 
judgment. 

(c)  As  to  the  effect  of  this  certificate,  see  Patents  and  Designs  Act,  1907 
(7  Edw.  VII.  c.  29),  s.  35.  See  also  Seton,  650;  Frost's  Patent  Law,  Vol.  I., 
543  et  aeq.  The  certificate  is  usually  embodied  in  the  judgment.  As  to  the 
meaning  of  the  expression  "  subsequent  action  "  in  the  section:  Saccharin  Corp. 
V.  Anglo-Continental  Chemical  Works,  (1901)  1  Ch.  414.  A  certificate  granted 
under  the  section  is  not  appealable:  Haslam,  ^c.  Co.  v.  Eall,  20  Q.  B.  D.  491. 
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1600. 

Indorsement 
on  writ  in 
action  to 
restrain 
threats  of 
legal  proceed- 
ing8(4. 
[Dan.  Pr. 
1265.] 


The  plaintiff's  claim  is: 

1.  For  an  injunction  to  restrain  the  defendants  from  continuing 
to  threaten  the  plaintiff,  or  any  other  person  or  persons  whereby 
the  plaintiff  may  be  aggrieved,  by  circulars,  advertisements,  or 
otherwise,  with  any  legal  proceedings  or  liability  in  respect  of  any 

alleged  infringement  of  the  defendants'  patent  dated  ,  and 

numbered ,  or  in  respect  of  any  article  or  articles,  process  or 

processes,  alleged  by  the  defendant  to  be  an  infringement  of  his 
said  patent. 

2.  For  damages  in  respect  of  such  threats. 

3.  For  costs. 


1601. 

Petition  for 
revocation  of 
patent  (e). 
[Dan.  Pr. 
1266.] 


Revocation  of  Letters  Patent. 

19—.    B.  No.— . 
In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge  (f).) 

In  the  matter  of  letters  patent.  No.  ,  of  the  year 

19 — ,  granted  to  A.  B., 
and 
In  the  matter  of  the  Patents  and  Designs  Act,  1907. 
To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  C,  of , 

Sheweth  as  foUows: — 

1.  Letters  patent  under  the  seal  of  the  Patent  Office,  dated  the 
day  of ,  19 — ,  and  numbered  — —  in  the  series  for  that 


{d)  See  Patents  and  Designs  Act,  1907  (7  Edw.  VII.  u.  29),  s.  36.  For 
the  form  in  the  text,  see  Frost's  Patent  Law,  Vol.  II.,  475.  For  form  of  state- 
ment of  claim,  defence,  reply,  and  rejoinder,  see  Ibid.,  475 — 479.  For  form 
of  perpetual  injunction,  see  Seton,  630,  No.  4.  As  to  actions  to  restrain  threats, 
see  Frost's  Patent  Law,  Vol.  I.,  308  et  seq. 

(e)  See  Patents  and  Designs  Act,  1907  (7  Edw.  VII.  c.  29),  s.  25;  and 
sub-sect.  (3)  as  to  fiat  of  Attorney-General;  Frost's  Patent  Law,  Vol.  I., 
288—307;  0.  LIIIa.  11,  12.  For  form  of  order,  see  Frost's  Patent  Law, 
Vol.  II.,  484;  and  Seton,  2321,  No.  2.  The  Patents,  and  Designs  Act,  1908 
(8  Edw.  VII.  c.  4),  declares  that  so  much  ot  sub-sect.  (2)  of  sect.  92  ot  the 
1907  Act  as  provides  that  the  decision  of  a  Judge  of  the  High  Court,  to  whom 
a  petition  is  presented  by  virtue  of  that  Act,  is  to  be  final,  does  not  apply  in 
the  case  of  a  petition  for  the  revocation  of  a  patent  under  sect.  25  of  that  Act. 

(/)  The  petition  will  be  an  originating  one,  and  a  Judge  must  be  assigned: 
0.  V.  9  (d).  As  to  trial,  see  Frost's  Patent  Law,  Vol.  I.,  303,  304;  Re 
Gaulard  and  Gibbs,  34  C.  D.  396;  Re  Edmond's  Patent,  W.  N.  (1888)  234; 
Re  Drummond's  Patent,  43  C.  D.  80.  The  petitioner,  if  successful  at  trial, 
must  get  a  certificate  of  the  reasonableness  and  propriety  of  his  particulars  to 
enable  him  to  get  the  costs  of  such  particulars  allowed. 
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year  were  granted  to  A.  B.  for  an  invention  of  {State  nature  of 
invention,  as  thus:  "An  improved  Gas  Burner"). 

2.  Your  petitioner  had  prior  to  the  date  of  the  said  let^beis' 
patent  publicly  manufactured,  used,  and  sold  the  alleged  invention 
claimed  in  the  third  and  the  fourth  claims  of  the  specification  of  the 
said  letters  patent. 

3.  The  said  alleged  invention  is  not  new. 

4.  The  said  alleged  invention  is  not  useful. 

5.  Thn  said  alleged  invention  is  not  the  proper  subject-matter 
for  letters  patent. 

6.  The  specification  of  the  said  letters  patent  does  not  suffi- 
ciently describe  the  nature  of  the  said  alleged  invention,  nor  the 
manner  in  which  the  same  is  to  be  performed . 

7.  Particulars  of  objections  upon  which  your  petitioner  intends 
to  rely  are  delivered  with  this  petition. 

Your  petitioner  therefore  prays  that  the  said  letters 
patent  may  be  revoked,  or  that  such  further  or  other 
order  may  be  made  in  the  premises  as  to  this 
honourable  Court  may  seem  meet. 

And  your  petitioner  wiU  ever  pray,  dc. 

It  is  intended  to  serve  this  petition  on 
(State  names  and  addressed  of 
respondents) . 


1602. 

{Title  as  in  Form  1601.)  Particulars  of 

objections  (^). 

{Particulars  of  objections.)  [Dan.  Pr. 


The  following  are  particulars  of  the  objections  upon  which  your 
petitioner  intends  to  rely  in  support  of  his  petition: — 

1.  The  said  A.  B.  applied  for  the  said  letters  patent  under  the 
International  Convention  in  virtue  of  an  application  for  letters 

patent  in  Germany,  No.  ,  of  the  year  19 — .     Letters  patent 

were  subsequently  granted  on  the  said  German  application.  The 
said  German  letters  patent  were  at  all  times  invalid  by  reason  that 
the  said  A.  B.  was  not  the  first  and  true  inventor  of  the  all^eged 
invention  described  and  claimed  in  the  said  German  specification. 
The  said  alleged  invention  was  obtained  in  fraud  of  the  rights, 
of  one  CD.,  who  was  the  first  and  true  inventor  thereof.  The 
said  C  D.  disclosed  the  invention,  the  subject-matter  of  the  said 
letters  patent,  on  or  about  the  — — ,  19 — ,  to  one  E.  F.  by  drawings 

(<?)  See  O.  LIIlA.  11,  17  to  21. 


1252.] 
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and  explanations  of  the  same.    The  said  E.  F.  explained  the  said 

invention  to  the  said  A.   B.  between  the  months  of  and 

,  19—.    The  letters  patent,  the  subject  of  this  petition,  were 

wrongly  applied  for  by  the  said  A.  B.  under  the  International 
Convention,  and  are  therefore  void.  The  said  A.  B.  is  not  entitled 
to  claim  the  date  of  application  in  the  United  Kingdom,  namely, 
the ,  19 — ,  as  the  date  of  the  said  letters  patent. 

2.  If,  notwithstanding  the  matters  referred  to  in  the  preceding 
paragraph  hereof,  the  said  A.  B.  is  entitled  to  claim  the  date  of 
his  said  application  in  the  United  Kingdom  as  the  date  of  the 
said  letters  patent,  which  is  denied,  the  said  letters  patent  are 
invalid  as  to  all  the  claiming  clauses  thereof,  by  reason  of  the 

publication  in  this  country  on  or  about  the of ,  19 — ,  of 

the  German  specification.  No.  ,  of  the  year  19 — ,  granted  ta 

the  said  A.  B. 

3 ,  The  said  alleged  invention  was  not  new  by  reason  of — 

(a)  Prior  publication. 

(b)  Prior  public  user. 
Particulars  of  (a)  are  as  follows: — 

The  said  alleged  invention  had  been  published  in  this  realm 
prior  to  the  date  of  the  said  letters  patent,  by  the  deposit  in  the 
Patent  Office  Library  of  the  specifications  of  the  following  letters 
patent. 


Name. 


Number  and  Part 

Date.  !        relied  on. 


Claims  of  Patent 
published. 


Particulars  of  (b)  are  as  follows: — 

The  said  alleged  invention  had  been  published  in  this  realm 
prior  to  the  date  of  the  said  letters  patent,  by  the  manufacture  and 
use  in  the  manner  described  and  claimed  in  all  the  claiming  clauses 
of  the  said  specification  of  (describing  articles),  by  (navies  pf 

persons),  in  or  about  the  years  and  ,  at  the  works  of 

(names),  situate  at  — — ,  in  the  county  of . 

4.  The  said  alleged  invention  is  not  the  proper  subject-matter 
of  letters  patent.  The  petitioner  will  rely  hereunder  upon  all 
the  matters  set  out  in  the  preceding  paragraphs  hereof,  and  upon 
the  common  general  knowledge  relating  to,  Sc. 

5.  The  said  alleged  invention  is  not  useful. 


1266.] 
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1603. 

Memorial  to 
In  the  matter  of  letters  patent,  JNo.  ,  oi  the  year  the  Attorney- 

19-,  granted  to  A.  B.,  ^^Z^' 

and  [P„^";^''- 

In  the  matter  of  the  Patents  and  Designs  Act,  1907. 

To  His  Majesty's  Attorney-General  for  England. 

The  memorial  of ,  of,  dc, 

Sheweth  as  follows:^^ 

1.  Your  memorialist  is  a  {Add  description). 

2.  The  said  letters  patent,  the  subject  of  this  memorial,  were 
granted  to  A.  B.  for  {Add  short  description). 

3.  G  H.  is  the  registered  legal  owner  of  the  said  letters  patent, 
and  by  reason  thereof  is  able  to  represent,  and  has  represented, 
widely  to  manufacturers  and  others  in  the  trade  and  business  of 

that  he  alone  can  lawfully  authorise  the  manufacture,  sale, 

and  use  of constructed  in  the  manner  set  forth  in  the  speci- 
fication of  the  said  letters  patent. 

4.  By  reason  of  the  representations  aforesaid,  your  memorialist 
is  greatly  injured  and  hindered  in  his  said  business  of  a . 

5.  The  invention  in  respect  of  which  the  said  letters  patent 
"were  granted  was  in  no  wise  novel  at  the  date  of  the  same,  and  the 
said  letters  patent  are  and  always  have  been  of  no  force  and 
■validity  by  reason  thereof  and  of  the  other  matters  set  forth  in  the 
particulars  of  objections  delivered  herewith. 

Your  memorialist  therefore  prays  that  you  will  be 
pleased  to  grant  leave  to  him  to  present  a  petition 
to  the  High  Court  of  Justice  for  the  revocation  of 

the  said  letters  patent,  No. ,  of  19 — ,  granted  to 

the  said  A.  B. 


(/j)  Sect.  25  (3)  of  the  Patents  and  Designs  Act,  1907,  provides  that  a 
petition  for  revocation  of  »  patent  may  be  presented  by  the  Attorney-General 
or  any  person  authorised  by  him.  To  obtain  the  authorisation  of  the  Attorney- 
General  the  following  documents  must  be  left  with  the  Law  Officers'  Clerk  at 
Boom  No.  549,  Eoyal  Courts  of  Justioe:^(l)  Memorial  form  1603;  (2)  statu- 
tory declaration  form  1604;  (3)  two  copies  on  brief  paper  of  the  proposed 
petition  (form  1601),  and  particulars  (form  1602),  to  be  delivered  therewith 
and  prints  of  specifications  and  copies  of  documents  referred  to  in  the  memorial, 
petition  or  particulars;  (4)  certificate  of  a  barrister  that  the  petition  is  proper 
to  be  authorised  (form  1606);  and  (5)  certificate  of  a  solicitor  that  the  pro- 
jposed  petitioner  is  a  proper  person  to  be  a  petitioner,  and  that  he  is  competent 
to  answer  the  costs  of  all  proceedings  in  connection  with  the  petition  (form 
1606). 
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1604. 

Statutory 
declaration 
verifying 
statements  in 
memorial. 


{Heading  as  in  preceding  Form.) 
—  Street,  in  the  City  of  London  (description),  do 


I.,  C,  of - 
solemnly  and  sincerely  declare  as  follows: — 

1.  I  am  a  {Add  description),  and  carry  on  business  {inter  alia) 
in . 

2.  G .  H.  purports  to  be  the  owner  of  letters  patent,  No. , 

of  the  year  19 — ,  granted  to  A.  B.  for  {Add  short  description). 

3.  The  said  G.  H.  has  communicated  with  my  customers  and 

warned  them  that supplied  by  me  were  an  infringement  of 

the  said  letters  patent,  and  my  customers  have  in  many  cases  can- 
celled the  orders  I  had  obtained  for  the  same,  and  my  trade  in  the 
said has  been  greatly  interfered  with. 

4.  I  am  advised,  and  I  verily  believe,  that  by  reason  of  the 
alleged  anticipations  and  other  matters  set  out  in  the.  particulars- 
of  objections  proposed  to  be  delivered  by  me  with  my  petition,  that 
the  said  letters  patent  were  at  the  date  thereof,  and  still  are  invalid. 

.  6-  There  are  no  pending  proceedings  in  the  United  Kingdom 
wherein  the  issues  proposed  to  be  raised  by  the  petition  and  the 
particulars  of  objections  can  be  determined. 

6.  I  further  say  that  the  allegations  contained  in  the  memorial 
to  His  Majesty's  Attorney-General  now  produced  to  me,  marked 
0.,  are  true. 

Declared,  die. 


1605. 

Certificate  of 
barrister  that 
petition  is 
proper. 


{Heading  as  in  Form  1603.) 

I,  J.  H.  G.,  of  the  Inner  Temple,  Barrister-at-Law,  hereby 
certify  that  the  petition  for  the  revocation  of  the  above-mentioned 
letters  patent  referred  to  in  the  memorial  of  0.,  of  — —  Street, 
in  the  City  of  London,  to  His  Majesty's  Attorney-General  for 
England,  is  one  proper  for  the  allowance  by  His  Majesty's. 
Attorney-General  of  his  fiat. 

Dated  this day  of  — — ,  19 — . 


1606. 

Certificate  of 
solicitor  aa  to 
petitioner's 
ntftess  and 
competency 
to  answer 
costs. 


I, 


{Heading  as  in  Form  1603.) 

,  a  memter  of  the  firm  of ,  of Street,  in  the  City 

of  London,  solicitors  for  C,  who  is  memorialising:  His  Majesty's 
Attorney-General  for  England  to  grant  him  leave  to  present  a 
petition  to  the  High  Court  of  Justice  for  the  revocation  of  the 
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above-mentioned  letters  patent,  hereby  certify  that  the  said  C. 
is  a  fit  and  proper  party  to  present  such  petition,  and  that  he  is 
competent,  to  answer  the  costs  of  all  proceedings  in  connection  with 
such  petition. 

Dated  this of ,  19—. 


(o)-] 


1607. 

I  hereby  authorise  the  presentation  to  the  High  Court  of  Justice  Fiat  of 
of  the  above-written  petition.  Gen°ralf" 

{Signed) 

Attorney-General . 
High  Court  of  Justice, 

,19-       • 

Extension  of.  Letters  Patent  (J,) . 

1608. 

In  the  matter  of  letters  patent  granted  to  A.  B.,  of ,  Advertise- 
in  the  county  of  {description),  bearing  date  intention  to 

the of ,  19—,  No.  for  the  invention  P^«sent 

of  [set  out  title  of  invention],  [Ord.  liiIa. 

and  f:,^W'  W' 

In  the  matter  of  the  Patents  and  Designs  Act,  1907. 

(t)  Sect.  18  of  the  Patents  and  Designs  Act,  1907  (7  Edw.  VII.  c.  29), 
provides  as  follows: — 

(1)  A  patentee  may,  after  advertising  in  manner  provided  by  Kules  of  the 
Supreme  Ct.  Ms  intention  to  do  so,  present  a  petition  (Form  1609)  to  the  Ct. 
(which  sect.  92  (2)  defines  as  meaning  such  Judge  of  the  High  Ct.  as  the 
Lord  Chancellor  may  select  for  the  purpose)  praying  that  his  patent  may 
be  extended  for  a  further  term,  but  such  petition  must  be  presented  at  least 
six  months  before  the  time  limited  for  the  exlpiration  of  the  patent.  No 
petition  can  be  entertained  until  the  same  has  been  advertised:  see  In  re 
Fnese-Sreene's  Patent,  (1907)  A.  C.  460. 

(2)  Any  person  may  give  notice  to  the  Ct.  of  objection  to  the  extension. 

(3)  On  the  hearing  of  any  petition  under  this  section  the  patentee  and  any 
person  who  has  given  such  notice  of  objection  shall  be  made  parties  to  tho 
proceeding,  and  the  Comptroller  shall  be  entitled  to  appear  and  be  heard,  and 
shall  appear  if  so  directed  by  the  Ct. 

(4)  The  Ct.,  in  considering  its  decision,  shall  have  regard  to  the  nature  ami 
merits  of  the  invention  in  relation  to  the  public,  to  the  profits  (complete  and 
sufficient  accounts  must  be  lodged:  In  re  Wuteric/t's  Patent,  (1903)  A.  C. 
206)  made  by  the  patentee  as  such,  and  to  all  the  circumstances  of  the  case. 

(5)  If  it  appears  to  the  Ct.  that  the  patentee  has  been  inadequately  re- 
munerated by  his  patent,  the  Ct.  may  by  order  extend  the  term  of  the  patent 
(as  to  the  extension  to  the  assignee  of  a  patent,  see  In  re  Van  Gelder's  Patent, 
(1907)  A.  C.  174;  the  patent  can  be  extended  as  to  one  or  more  of  its  claiming 
clauses  without  being  extended  as  to  all:  In  re  Lodge's  Patent,  (1911)  2  Ch. 
46)  for  a  further  term  not  exceeding  seven,  or,  in  exceptional  cases,  fourteen 
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Notice  is  hereby  given  that  it  is  the  intention  of  A.  B.,  of 


in  the  county  of (description,  adding,  if  so:  "as  assignee  of 

years,  or  may  order  the  grant  of  a  new  patent  (of  which  an  extension  cannot 
be  granted:  In  re  Thompson's  Patent,  (1909)  2  Ch.  447),  for  such  term  as 
may  be  specified  in  the  order,  and  containing  any  restriction,  conditions  and 
provisions  the  Ct.  may  think  fit. 

0.  LIIIa.  3  of  the  Rules  of  the  Supreme  Cfc.  provides  that  in  the  case  of 
petitions  for  extension  of  the  term  of  a  patent  under  the  "above  18th  section, 
the  following  rules  shall  apply: — 

(a)  A  party  intending  to  apply  by  petition  under  sect.   18  of  the  Act  shall 

give  public  notice  by  advertising  (Form  1608)  three  times  in  the 
London  Gazette,  and-  once  at  least  in  a  London  daily  newspaper,  the 
price  of  which  is  not  less  than  one  penny. 

(b)  If  the  applicant's  principal  place  of  business  is  situated  in  the  United 

Kingdom  at  a  distance  of  IS  miles  or  more  from  Charing  Cross  he  shall 
also  advertise  once  at  least  in  some  local  newspaper  published  or 
circulating  in  the  town  or  district  where  such  place  of  business  is 
situated.  If  the  applicant  has  no  suoh  place  of  business,  then  if  he 
carries  on  the  manufacture  of  anything  made  under  his  specification 
in  the  United  Kingdom  at  a  distance  of  IS  miles  or  more  from  Charing 
Cross  he  shall  advertise  once  at  least  in  some  local  newspaper  published 
or  circulating  in  the  town  or  district  where  he  carries  on  such  manu- 
facture. If  he  has  no  such  place  of  business  and  carries  on  no  suoh 
manufacture  in  the  United  Kingdom,  then  if  he  resides  in  the  United 
Kingdom  at  a  distance  of  50  miles  or  more  from  Charing  Cross  'he 
shall  advertise  once  at  least  in  some  newspaper  published  or  circulating 
in  the  town  or  district  where  he  resides. 

(c)  The  applicant  shall  in  his  advertisements  (Form  1608)  state  the  object 

of  his  petition  and  shall  give  notice  of  the  day  (which  if  the  Court  is 
for  the  time  being  a  Judge  of  the  Chancery  Division  shall  be  an 
ordinary  petition  day)  on  which  he  intends  to  apply  to  the  Court  for 
a  day  to  be  fixed  before  which  the  petition  shall  not  be  in  the  paper 
for  hearing  (hereinafter .  called  "  the  appointed  day "),  which  first 
mentioned  day  shall  not  be  less  than  four  weeks  from  the  date  of  the 
publication  of  the  last  of  the  advertisements  to  be  inserted  in  the 
London  Gazette.  Every  such  advertisement  shall  state  an  address 
within  the  United  Kingdom  for  service  on  the  applicant  of  any  docu- 
ment requiring  service  under  this  rule.  He  shall  also  give  notice  that 
notices  of  objection  must  be  lodged  as  hereinafter  provided  (on  or) 
before  such  day  so  named  in  the  said  advertisements.  A  copy  of  such 
advertisement  shall  be  forwarded  by  the  applicant  to  the  solicitor  for 
the  Board  of  Trade  at  the  same  time  as  the  first  advertisement  is  sent 
to  the  London  Gazette  and  the  Board  of  Trade  shall  thereupon  cause 
suoh  advertisement  to  be  inserted  in  the  three  following  issues  of  the 
Illustrated  Official  Journal  (Patents). 

(d)  A  petition  under  sect.  18  of  the  Act  must  be  presented  within  one  week 

from  the  publication  of  the  last  of  the  advertisements  required  to  be 
published  in  the  London  Gazette  and  a  copy  of  the  petition  must 
within  the  same  time  be  furnished  to  the  solicitor  to  the  Board  of 
Trade.  Such  petition  shall  be  made  returnable  for  the  day  named  in 
the  advertisements, 
(c)  The  petition  must  be  accompanied  by  an  afSdavit  (Form  1610)  or 
affidavits  of  advertisements  having  been  published  by  the  petitioner 
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the  above  letters  patent"),  to  present  a  petition  to  His  Majesty's 
High  Court  of  Justice,  praying  that  the  term  of  the  said  letters 

according  to  the  requirements  of  rules  (a),  (b),  and  (0)  hereof.  The 
statements  contained  in  such  affidavit  or  affidavits  may  be  disputed 
upon  the  hearing. 

(f)  Upon  the  day  named  in  the  advertisements  the  petition  shall  appear  in 

the  Court  list,  and  the  petitioner  shall  apply  to  the  Court  to  fix  the 
appointed  day. 

(g)  The  petitioner  shall  forthwith  after  the  appointed  day  has  been  fixed 

give  public  notice  (Form  1611)  of  the  same  by  advertising  once  (at 
least  in  the  liondon  Gazette. 

(h)  A  party  presenting  a  petition  under  sect.  18  of  the  Act  must  lodge  as 
hereinafter  provided  a  copy  thereof  with  two  printed  copies  of  the 
specification  of  his  patent. 

(i)  The  petitioner  ehall  also  lodge  as  hereinafter  provided  not  less  than 
three  weeks  before  the  appointed  day  two  copies  of  the  balance  sheet 
of  expenditure  and  receipts  relating  to  the  patent  in  question  which 
accounts  are  to  be  proved  on  oath  before  the  Court  at  the  hearing. 
He  shall  also  at  the  same  time  furnish  three  copies  of  the  specification 
and  of  the  said  balance  sheet  to  the  solicitor  to  the  Board  of  Trade, 
and  shall  upon  receiving  two  days'  notice  give  the  solicitor  to  the 
Board  of  Trade  or  any  person  deputed  by  him  for  t^ie  purpose  rea- 
sonable facilities  for  inEpeoting  and  taking  extracts  from  the  books 
of  account  by  reference  to  which  he  proposes  to  verify  the  said  balance 
sheet  or  from  which  the  materials  for  making  up  the  said  balance 
sheet  have  been  derived.  ' 

(j)  Any  person  desirous  of  opposing  the  prayer  of  a,  petition  under  sect.  18 
of  the  Act  shall  lodge  as  hereinafter  provided  a  notice  (Form  1612) 
that  he  intends  so  to  oppose  and  giving  an  address  in  the  United 
Kingdom  for  service  of  any  document  requiring  service  under  this 
rule.  Such  person  shall  at  the  same  time  serve  upon  the  petitioner  a 
copy  of  such  notice.  Such  notices  shall  be  respectively  lodged  and 
served  before  the  day  named  in  the  petitioner's  advertisements  las 
that  on  which  he  intends  to  apply  to  the  Court  for  the  appointed  day 
to  be  fixed. 

(k)  The  petitioner  shall  forthwith  upon  receipt  of  such  notice  serve  a  copy 
of  his  petition  upon  each  person  giving  such  notice. 

^1)  Every  person  giving  such  notice  as  aforesaid  shall  within  three  weeks 
after  service  of  the  petition  upon  him  lodge  as  hereinafter  provided 
two  copies  and  serve  upon  the  petitioner  one  copy  and  lodge  with  the 
solicitor  of  the  Board  of  Trade  three  copies  in  writing  of  particulars 
of  the  objections  (Form  1613)  upon  which  he  intends  to  rely  against 
the  granting  of  the  prayer  of  the  petition. 

{m)  Any  person  who  shall  not  within  the  said  three  weeks  lodge  and  serve 
such  particulars  of  objections  as  aforesaid  shall  be  deemed  to  have 
abandoned  his  opposition. 

(n)  No  person  who  has  delivered  such  particulars  of  objections  shall  be 
entitled  to  oppose  the  granting  of  the  prayer  of  the  petition  on  any 
grounds  not  stated  in  such  particulars. 

(o)  Any  person  who  has  lodged  notice  that  he  intends  to  oppose  the  granting 
of  the  prayer  of  the  petition  shall  be  entitled  to  be  heard  on  the 
application  to  fix  the  appointed  day,  and  every  person  who  has  lodged 
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patent  may  be  extended.    And  notice  is  hereby  further  given,  that 

on  the of next,  or  on  such  subsequent  day  as  the  Court 

shall  appoint  for  that  purpose,  application  will  be  made  to  the 
said  Court  that  a  day  may  be  fixed  before  which  the  petition  will 
not  be  in  the  paper  for  hearing,  and  any  person  desirous  of  being 
heard  in  opposition  to  the  said  petition  must  lodge  notice  of  his 

and  served  particulars  of  objection  shall  be  served  by  the  petitioner 
with  notice  of  the  appointed  day  (Form  1614). 

(p)  The  petition  shall  not  be  entered  in  the  list  for  trial  until  the  expiration 
of  the  time  limited  for  the  lodging  and  service  of  the  particulars  of 
objections,  and  shall  only  be  entered  for  trial  on  the  lodging  of  an 
afBdavit  (Form  1615  or  1616)  on  behalf  of  the  petitioner  that  all  per- 
sons who  have  served  him  with  notice  of  intention  to  oppose  the  prayer 
of  his  petition  have  been  served  with  copies  of  the  petition.  The  petition 
shall,  if  and  so  long  as  the  Court  is  a  Judge  of  the  Chancery  Division 
and  subject  to  any  direction  of  the  Court  to  the  contrary,  be  set  down 
in  the  same  manner  as  if  it  had  been  a  witness  action  assigned  to  that 

Judge  and  shall  be  marked  in  the  witness  list  not  before  the  of 

,  19 — ,  being  the  appointed  day. 

(q)  Any  persons  who  have  delivered  particulars  of  objections  shall  be  entitled, 
at  their  own  expense,  to  obtain  from  the  petitioner  copies  of  the 
accounts  which  have  been  lodged  by  him. 

(r)  All  petitions,  documents,  and  copies  by  these  rules  required  to  be  lodged 
shall  if  and  so  long  as  the  Court  is  a  Judge  of  the  Chancery  Division 
be  lodged  at  the  Chambers  of  the  Judge,  and  subject  as  aforesaid  shall 
be  lodged  with  such  person  and  at  such  place  as  the  Court  may  from 
time  to  time  direct. 

(s)  The  Court  may  excuse  petitioners  and  opponents  from  compliance  with 
any  of  the  requirements  of  these  rules  and  may  give  such  directions  in 
matters  of  procedure  and  practice  under  sect.  18  of  the  Act  as  it  shall 
consider  to  be  just  and  expedient. 

(t)  The  Comptroller  if  he  elects  or  is  directed  to  appear  on  the  question  of 
granting  the  prayer  of  any  petition  under  sect.  18  of  the  Act  shall 
not  be  required  to  give  notice  of  the  grounds'  of  any  objection  he  may 
think  ifit  to  take  or  of  any  evidence  which  he  may  think  fit  to  place 
before  the  Court. 

(u)  The  Court  may  in  cases  where  opposition  has  been  entered  to  the  prayer 
of  a  petition  under  sect.  18  of  the  Act  give  costs  to  or  against  euch 
opponents. 

(v)  In  the  event  of  the  Court  refusing  the  prayer  of  the  petition  the  Court 
shall  not  except  under  special  circumstances  give  more  than  one  set^ 
of  costs  amongst  all  the  opponents. 

(w)  The  Comptroller-General  and  the  Board  of  Trade  shall  not  be  entitled 
to  any  costs  on  or  in  relation  to  their  appearance  on  or  opposition  to 
the  granting  of  the  prayer  of  a  petition. 

(x)  Service  of  any  document  requiring  service  under  this  rule  may  be  made 
by  enclosing  such  document  in  a  prepaid  registered  letter  and  posting 
such  letter  to  the  person  required  to  be  served  at  his  address  for  service. 

See,  further.  Frost's  Patent  Law,  Vol.  II.,  pp.  211  and  485. 
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objection  in  the  chambers  of  Mr.  Justice ,  on  or  before  the 

said of next. 

Dated  this of ,  19—. 

(Signed) 

,  of ,  London,  E.G., 

Solicitor  for  the  Petitioner. 


1609. 

Petition  for 


In  the  High  Court  of  Justice,  exSon  of 

Chancery  Division.  patent, 

Mr.  Justice . 


In  the  matter  of  letters  patent  granted  to  A.  B.,  of , 

in  the  county  of (description),  bearing  date  the 

of  ,  19 — ,  No.  ,  for  the  invention  of 

[set  out  title  of  invention], 
and 

In  the  matter  of  the  Patents  and  Designs  Act,  1907; 

To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  the  above-named  A.  B. 

Sheweth  as  follows: — 

1.  That  your  petitioner,  previously  to  the  grant  of  the  letters 
patent  hereinafter  mentioned,  invented  after  considerable  applica- 
tion and  at  very  great  cost  " an  improved,  do.  (describing  same)" 
(hereinafter  called  "the  said  invention"),  vsrhich  invention  was 
and  is  of  great  utility,  and  therefore  beneficial  to  the  public. 

2.  That  by  letters  patent  dated  the of ,  19—,  E.  P., 

his  executors,  administrators  and  assigns,  were  granted  the  sole 
privilege  and  authority  to  use  the  said  invention  within  the  United 
Kingdom  of  Great  Britain  and  Ireland  and  the  Isle  of  Man  for 
the  term  of  fourteen  years  from  the  date  of  the  said  letters  patent. 

3.  The  said  letters  patent  were,  on  the  — —  of ;  19 — ,  regis- 
tered as  having  been  duly  assigned  on  the of ,  19 — ,  by 

the  said  E.  F.  to  your  petitioner.    On  the of ,  19 — ,  your 

petitioner  granted  to  Messrs. and  Company,  Limited,  of , 

in  the  City  of  London,  a  fuU,  sole  and  exclusive  licence  under  the 
said  letters  patent,  which  expired  on  the  Slst  of  December  last. 

4.  Certain  foreign  patents  or  patent  rights  have  been  obtained 
in  respect  of  the  subject-matter  of  the  said  letters  patent. 

5.  That  jour  petitioner  has  expended  large  sums  of  money, 
and  devoted  great  pains  and  trouble  in  endeavouring  to  introduce 
the  said  invention  to  the  public,  and  to  bring  the  same  into  use. 
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6 .  That  your  petitioner,  owing  to  various  causes  hereinafter  set 
forth,  has  failed  to  receive  adequate  benefit  from  the  said  invention . 

7.  That  the  said  letters  patent  "having  been  infringed,  your  peti- 
tioner was  compelled  to  bring  an  action  to  enforce  his  rights  in 
connection  with  the  same.     The  said  action,  which  was  intituled 

1913,  B.  No. •,  was  commenced  by  writ  issued  the of , 

1913,  against  G.  H.,  and  was  tried  on  the and of  ■ , 

19 — ,  before  the  Honourable  Mr.  Justice ,  who  on  the 

of ,  19 — ,  delivered  judgment  that  the  said  letters  patent  were 

valid,  and  had  been  infringed.    The  said  action  is  the  subject  of  a 
now  pending  appeal. 

8.  That  the  said  invention  relates  to  (describing  same).  That 
during  the  first  years  of  the  life  of  the  said  letters  patent  it  was 
extremely  difficult  to  interest  the  mercantile  public  in  the  said 
invention,  among  other  reasons  (specifying  them).  During  the 
last  few  years  the  said  invention  has  begun  to  find  a  sale,  but  such 
sale  will  not,  during  the  tmexpired  term  of  the  said  letters  patent, 
provide  your  petitioner  with  remuneration  commensurate  with  the 
merits  of  the  said  invention,  or  the  labour  and  expense  to  which  he 
has  thereby  been  put. 

9.  That  your  petitioner  entertains  no  doubt  that  if  the  term  of 
the  said  letters  patent  should  he  extended,  the  said  letters  patent 
wiU  become  productive,  and  your  petitioner  will  be  able  to  obtain 
a  fair  reimbursement  and  remuneration  commensurate  with  the 
great  public  value  and  importance  of  the  said  invention. 

10.  That  your  petitioner  humbly  submits  that,  under  the  cir- 
cumstances of  the  case,  an  exclusive  right  of  using  and  vending  the 
said  invention  for  the  further  period  of  seven  years  will  not  suffi- 
ciently reimburse  and  remunerate  your  petitioner. 

Your  petitioner  therefore  prays  that  the  said 
letters  patent  may  be  extended  for  a  further  term 
of  fourteen  years,  or  for  such  other  term  as  to 
this  honourable  Court  shall  seem  fit,  and  that  new 
letters  patent  for  the  said  invention  may  be  granted 
to  your  petitioner  for  such  term  as  to  this  honourable 
Court  shall  seem  fit,  after  the  expiration  of  the  first 
term  originally  granted  by  the  existing  letters 
patent  hereinbefore  mentioned,  according  to  the 
form  of  the  statute  in  such  cases  made  and  provided. 
And  your  petitioner  wiU  ever  pray,  de. 

Note. — It  is  not  intended  to  serve  this  petition  on  any  person. 


S.  8.]   ACTIONS  AND  PROCEEDINGS  KELATIN6  TO  PATENTS.  8Sf) 


1610. 

(Title  as  in  Form  1609.)  AfBdavitof 

publication 

I, ,  of Street,  in  the  City  of  London,  solicitor  f  or  A .  B . ,  "^^"^J^"^^' 

the  petitioner  in  the  above  matter,  make  oath  and  say  as  follows: —  [Ord.  LIIIa. 

1.  That  on  the  of  ,  the  of  ,  and  the 

of ,  all  in  the  year  19 — ,  there  appeared  in  the  London  Gazette 

an  advertisement  in  the  above  matter,  of  which  the  following  is 
a  copy: — 

(Copy  Advertisement,  ¥ovm  1608.) 

2.  On  the of  — r— ,  19 — ,  a  similar  advertisement  appeared 

in  the  Times  Newspaper,  a  paper  published  in  the  City  of  London 
(complying  with  Order  LIIIa.  Kule  3  (b)). 

3.  I  forwarded  by  post  [or,  my  clerk  delivered]  a  copy  of  such 
advertisement  to  the  solicitor  for  the  Board  of  Trade  at  the  same 
time  as  the  first  advertisement  was  sent  to  the  London  Gazette. 


1611. 

(Title  as  in  Form  1609.)  Advertise- 

^  ■    '  ment  of 

Notice  is  hereby  given  that  his  Lordship,  Mr.  Justice •,  has  day. 

directed  that  the  matter  of  the  petition  of  the  said  A.  B.  for  an  t^J^;  LJ^l^- 

.  ^-  ^  is)-] 

extension  of  the  term  of  the  above-mentioned  letters  patent  be 

heard  not  before day  the of ,  19 — ,  at  half -past  ten 

in  the  forenoon. 

Dated  this of ,  19 — . 

(Signed) 

,  of -,  London,  E.C., 

Solicitor  for  the  Petitioner. 


(Title  as  in  Petition,  Form  1609.)  Notice  of 

opposition. 

Notice  is  hereby  given  that  C.  D.,  of ,  in  the  county  of hs  i ' 

(description),  intends  to  oppose  the  petition  of  A.  B.  for  the 

extension  of  the  term  of  the  said  letters  patent  returnable  the 

of next.    And  notice  is  hereby  further  given  that  the  address 

of  his  solicitor  hereunder  given  is  the  address  for  service  upon  the 
said  C ,  D .  of  any  documents  requiring  service  upon  him  in  accord- 
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ance  with  Eules  of  the  Supreme  Court  (Patents  and  Designs), 
1908,  Rule  3  (j). 

Dated  this of ,  19—. 

(Signed) 

,  of Street,  London;  E.G., 

Solicitor  for  the  said  CD. 


1613. 

Farticnlars 
of  objections. 

[Ord.  LIIIa.  {Title  as  in  Petition,  Porm  1609,  adding  thereto:) 


r.  3  a).] 


and 

"  In  the  matter  of  the  petition  of  the  said  A.  B.  for  an 
extension  of  the  term'  of  the  said  letters  patent." 

Particulars  of  Objections. 

The  following  are  the  grounds  of  objections  upon  which  CD., 

of ,  in  the  county  of {description),  intends  to  rely  against 

the   granting   of   the   prayer   of    the   ab'ove-tnentioned   petition, 
nataely: — 

1 .  That  having  regard  to  the  general  public  knowledge  existing 
at  the  date  of  the  said  lettersi  patent,  the  said  alleged  invention  is 
not  of  sufficient  public  utility  or  merit  to  entitle  the  petitioners  to 
any  extension  of  the  term  or  privileges  granted  by  the  said  letters 
patent, 

2.  The  alleged  invention  had  been  disclosed  to  the  public  in 
tills  country  prior  to  the  date  of  the  said  letters  patent  by  and 
through  the  following  jDublications,  namely:  {Set  them  out). 

3.  The  alleged  invention  was  not  new  at  the  date  of  the  said 
letters  patent.  This  opponent  will  rely  in  support  of  this  objec- 
tion on  the  matters  set  out  in  the  last  preceding  paragraph  hereof 

and  upon  the  specifications  of  British  letters  patent,  No.  of 

1905,  and  No. of  1906. 

4.  The  alleged  invention  is  by  itself,  and  without  the  use  of 
other  inventions,  some  of  which  are  still  protected  by  letters  patent, 
of  no  or  little  piactical  utility. 

5.  The  alleged  invention,  the  subject-matter  of  the  said  letters 
patent,  has  been  throughout  the  life  of  the  said  letters  patent, 
and  still  is,  mainly  or  exclusively  manufactured  abroad. 

6.  The  petitioner  has  been  adequately  remunerated  and  re- 
warded for  the  expense  and  labour  he  may  have  incurred  in 
connection  with  the  said  invention  and  letters  patent. 
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7 .  11  the  petitioner  has  failed  to  obtain  a  suiRcient  reimuneration 
or  reward,  his  failure  has  been  caused  by  the  tntode  in  which  his 
business  has  been  carried  on  and  by  the  negligence  and  default 
of  the  petitioner,  and  to  the  imperfections  of  the  alleged  invention 

and/or  of  the  " systeim"  of ■  that  the  said  invention  has 

been  used  in  connection  with. 

In  particular — 

8.  The  profits  and  deaHnge  with  the  said  letters  patent  and 
the  foreign  patents  corresponding  thereto  have  not  been  properly 
or  sufficiently  disclosed  by  the  petitioner.  The  German  and 
Trench  patents  have  been  sold  for  £ and  for  £ respec- 
tively. 

9.  The  extension  of  the  said  letters  patent  would  not  be  in  the 
public  interest. 

10.  The  statements  in  the  petition  are  many  of  them  incorrect 
and  misleading. 

In  particular  this  opponent  denies,  &c. 

(■Signed) 

,  of Street,  London,  E.C., 

Solicitor  for  the  said  CD. 


(Title  as  in  Vovm  1609.)  Notice  to' 

Take   notice    that    I    have   this   day    set   down   the   petition  day  appointed 

of   the  said  A.  B.  for  an  extension  of   the  term  of   the  aboVe-  for  hearing  of 

.  .  petition, 

mentioned  letters  patent  before  Mr.  Justice ,  not  to  come  on  [Ord.  LIIIa. 

for  hearing  before day,  the of ,  19 — ,  at  halfnpast  ^'    ^°''^ 

ten  in  the  forenoon. 

Dated  this of ,  19—. 

(Signed) 

,  of ,  London,  E.G., 

Solicitor  for  the  Petitioner. 


1615. 

(Title  as  in  Petition,  Form  1609.)  Affidavit  of 

no  objectors. 
I, ,  of Street,  in  the  City  of  London,  a  member  of  the  [Ord.  LIIIa. 

firtri  of  E.  and  F.,  of  the  same  place,  solicitors  for  A.  B.,  the  ^' 

petitioner  in  the  above  matter,  make  oath  and  say:  — 

1 .  That  neither  the  said  petitioner  nor  my  said  firm  have  been 

served  with  notice  of  any  person  being  desirous  of  opposing  the 

prayer  of  the  petition  presented  herein  on  behalf  of  the  said  A.  B. 
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on  the of ,  19 — ,  as  jDrescribed  by  Order  LIIIa.,  Kule  3  (j), 

of  the  Rules  of  the  Supremte  Court,  and  therefore  no  particulars 
of  objections  have  been  delivered  to  the  petitioner  or  my  said  firm 
as  prescribed  by  sub-sect.  (Z)  of  the  said  rule. 


1616. 

AffidaTit  of 
service  of 
petition  upon 
objectors. 
[Ord.  LIUa. 
r.  3  (p).] 


{Title  as  in  Petition,  Form  1609.) 

We, ,  of Street,  in  the  City  of  London,  a  member  of  th& 

firm  of  E.  and  F.,  of  the  same  P'lace,  solicitors  for  A.  B.,  th& 
petitioner  in  the  above  matter,  and  — — ,  of  the  same  place,  clerk 
to  the  said  firm,  make  oath  and  say:  — 

First  I,  the  said ,  for  myself  say: 

1 .  The  said  petitioner  and  'my  said  firm  have  been  served  with 
notice  of  intention  to  oppose  the  prayer  of  the  petition  presented 

herein  on  behalf  of  the  said  A.  B.,  on  the of ,  19 — ,  by 

the  persons  and  companies  whose  names,  and  the  address  given 
by  thdm  for  service,  appear  in  the  first  and  second  columns  of  the 
schedule  hereto.  I  have  in  the  third  oolumti  of  the  said  schedule 
given  the  dates  when  the  respective  notices  were  received. 

And  I,  the  said ,  for  myself  say: 

2.  On  the  respective  days  mentioned  in  the  fourth  column  of 
the  schedule  hereto,  I  sprved  a  copy  of  the  said  petition  upon  the 
several  persons  (and  cdmpanies)  whose  names  are  set  forth  in  the 
first  column  of  the  said  schedule,  by,  enclosing  such  copy  petition 
in  a  prepaid  registered  envelope  addressed  to  the  person  or  per- 
sons named  and  at  the  address  for  service  mentioned  in  the  second 
column  of  the  said  schedule,  and  posting  same  at  the  postal  receiv- 
ing ofiice,  No. , Street,  in  the of  London. 

The  Schedule  above  referred  to. 


Name 
of  Objector. 


CD. 


Date  of 

receipt  of 

Notice 

of  Objection. 


Mr. 
of - 


E.      F.,      liis      solicitor,  ;  1  Dec.  19— 
—  Street,  London,  E.G.       I 


Date  when  copy 
of  Petition 

posted  to  address 
for  Service. 


2  Dec.  19—. 


S.  9.]  ACTIONS  RELATING  TO  TKADE  MARKS,  ETC.  ^43 


1617. 

Section  IX.— Actions  relating  to  Trade  Marks,  Trade      motion  for 
Names,  etc.  (/).  leave  to 

iJ)an.  Pr.,  pp.  1282-1295.)  mSkS""^' 

In  the  High  Court  of  Justice,  [Dan.  Pr. 

Chancery  Division.  I'i^^-'] 

(Name  of  Judge.) 

In  the  matter  of  an  application  by  A.  B.  for  the  registra- 
tion of  a  trade  mark.  No. ,  in  class , 

and 
[In   the    matter  of  the  opposition    thereto   of   C.   D., 

No. , 

and] 
In  the  matter  of  the  Trade  Marks  Act,  1905. 
Take  notice  that  the  Court  will  be  moved  before  the  Honourable 

Mr.  Justice ,  on day  the of ,  19 — ,  or  so  soon 

thereafter  as  counsel  can  be  heard,  by  counsel  on  behalf  of  the 

above-named  applicant  A.  B.,  of  ,  in  the  county  of  : 

{description),  that  the  B,egistrar  of  Trade  Marks  may  be  directed 
to  proceed  with  the  above  application  for  registration  of  the  said 
trade  mark  (and  that  the  said  CD.  may  be  ordered  to  pay  the 
costs  of  this  application),  or  that  such  further  or  other  order  for 
the  registration  of  the  said  trade  mark  may  be  made  as  to  the  Court 
shall  seem  just. 

Dated  the day  of  — — ,  19 — . 

{Signed) 

E.  F.,  of,  (fee,  solicitor 
for  the  said  A.  B. 
To  the  Registrar  of  Trade  Marks,  and  {if 

there  is  an  opposition)  to  C.  D.,  of , 

in  the  county  of {description). 


(;•)  See  Seton,  613—629;  Sebastian  on  Ti-ade  Marks,  5th  ed.;  tlie  Trade 
Marks  Act,  1905  (6  Edw.  VII.  c.  15);  the  Trade  Marks  Rules,  1906;  the 
Merchandise  Marks  Act,  1887  (50  &  51  Vic.  c.  28) ;  the  Merchandise  Marks  Act, 
1891  (54  Vic.  0.  15) ;  the  Merchandise  Marks  (Prosecution)  Act,  1894  (57  k,  68 
Vic.   0.   19). 

(Jc)  In  case  of  refusal  by  the  registrar  of  an  application  to  register  a  trade 
mark,  or  conditional  acceptance,  the  registrar  shall,  if  required  by  the  applicant, 
state  in  writing  the  grounds  of  his  decision  and  the  materials  used  by  him  in 
arriving  at  the  same,  and  such  decision  shall  be  subject  to  appeal  to  the  Board 
of  Trade  or  to  the  Ct.  at  the  option  of  the  applicant:  Trade  Marks  Act,  1905, 
s.  12  (3).  And  sect.  59  thereof  provides  that  where  under  that  Act  an  appeal 
is  made  to  the  Board  of  Trade,  the  Board  of  Trade  may,  if  they  think  fit,  refer 
any  such  appeal  to  the  Ct.  in  lieu  of  hearing  and  deciding  it  themselves,  but 
unless  the  Board  so  refer  the  appeal,  it  shaU  be  heard  and  decided  by  the  Board, 
and  the  deoision  of  the  Board  shall  be  finaL     The  Trade  Marks  Rules,  1906, 
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1618. 

Notice  of 
motion  for 
the  rectifica- 
tion of  the 
Register 
of  Trade 
Marks  (l) . 
[Daii.  Pr. 
1291.] 


In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge.) 

In  the  matter  of-  the  trade  mark,  No.  ,  registered 

in  class in  the  name  of  A.  B., 

and 
In  the  matter  of  the  Trade  Marks  Act,  1905. 

Take  notice  that  the  Court  will  be  moved  before  the  Honourable 

Mr.  Justice ,  on day  the of ,  19—,  or  so  soon 

thereafter  as  counsel  can  be  heard,  by  counsel  on  behalf  of  O.  D., 

of  ,  that  the  register  of  trade  marks  may  be  rectified  (by 

removing  therefrom  the  above-mentioned  trade  mark,  No.  ), 

or  (by  adding  to  the  registration  of  the  above-mentioned  trade 

mark,  No.  ,  a  note  disclaiming  any  exclusive  right  in  the 

above-named  A.  B.  to  the  use  of  the  word -),  or  (by  limiting 

the  registration  of  the  above-mentioned  trade  mark.  No. ,  to 

(Describe  the  goods),  3,nd  not  allowing  it  to  remain  in  respect  of 

all  the  goods  in  class of  the  said  register,  as  to  the  Court  shall 

seem  just.    And  that  the  said  A.  B.  may  be  ordered  to  pay  the 
costs  of  this  application. 

Dated  the of  - 


19—. 


(Signed) 
E.  F.,  of 


-,  solicitor 


for  the  said  C.  D. 


To  Mr.  A.  B.,  of ,  and  the  Registrar 

of  Trade  Marks. 


provide  (r.  121)  that  when  any  person  intends  to  appeal  to  the  Ct.,  auoh  appeal 
shall  be  made  by  motion  in  the  usual  way,  and  no  such  appeal  shall  be  enter- 
tained unless  notice  of  motion  be  given  within  one  month  from  the  date  of  the 
decision  appealed  against,  or  within  such  further  time  as  the  registrar  shall 
allow.  If  the  applicant  decides  to  appeal  to  the  Board  of  Trade,  the  procedure 
is  regulated  by  (numbers  122  to  127  of  such  rules.  If  the  Board  of  Trade  require 
the  applicant  to  apply  to  the  Ct.,  the  solicitosr  to  the  Board  of  Trade  writes 
to  the  applicant's  solicitors  that  the  Board  of  Trade  require  the  applicant  to 
apply  by  motion  to  the  Chancery  Division  of  the  High  Ct.  of  Justice,  within 
the  time  specified,  to  hear  and  determine  the  application,  and  that  notice  of 
proceedings  be  served  upon  the  Registrar  of  Trade  Marks  pursuant  to  r.  129 
of  the  Trade  Marks  Rules,  1906.  In  such  case,  or  if  the  applicant  elects  to 
appeal  to  the  Ct.,  the  notice  of  motion  wUl  be  an  originating  one,  and  a  Judge 
must  be  assigned  under  0.  V.  9  (c):  see  Form  1617. 

(0  See  Trade  Marks  Act,  1905  (S  Edw.  VII.  c.  15),  s.  35;  Seton,  2339— 
2344.  The  application  is  made  by  originating  notice  of  motion.  As  to  the 
notice  to  be  given  to  the  registrar,  and  to  the  course  he  may  adopt  in  lieu  of 
appearing,  see  sect.  47  of  above  Act.    For  forms  of  order,  see  Seton,  2339,  2340. 


S.  10.]         ACTIONS  KELATIN6  TO  TRADE  MARKS,  ETC.  84-5 

1619. 

The  plaintiff's  claim  is  for  an  injunction  to  restrain  the  defen-  Indorsement 
dant  from  infringing  the  plaintiff's  trade  mark,  and  for  damages,  aummons^for 

infringemeiit 
of  trade 
mark  (tn). 

[Dan.  Pr. 

1287.] 

1620. 

(Set!  Form  1681.)  Notice  of 

motion  to 
restrain 
infringement 
of  trade 

mark  {u) . 

[Dan.  Pr. 
1287.] 

.  1621. 

This  Court  certifies,  pursuant  to  sect.  46  of  the  Trade  Marks  Certificate  of 
Act,  1905,  that  upon  the  trial  of  this  action  (or  as  mdy  be)  the  theSghtto 
right  to  the  exclusive  use  of  the  plaintiff's  trade  mark  came  into  exclusive  use 

of  the  trade 
Q[UeStl0n.  mark  came  in 

question  (o) . 
[Dam.  Pr. 
1290.] 


Section  X. — Proceedings  in  Copyright  Actions  (p). 


1622. 


The  plaintiff  s  claim  is  for  damages  for  the  infringement  of  the  Indorsement 

,    .    , .--,  .    ,  ,  on  writ  of 

plaintiff  S  copyright.  summons  for 

infringement 
of  copy- 

right  (y). 

•  (Dan.  Pr. 

1272.) 

(«»)  For  anotlier  form  of  indorsement,  see  R.  S.  C.  App.  A.,  Part  III., 
Sect.  IV.;  and  Form  313;  and  see  Sebastian,  635.  For  form  of  statement  of 
claim,  see  R.  S.  C.  App.  C,  Sect.  VI.,  No.  8;  and  Form  537;  and  for  further 
forms,  see  Sebastian,  537 — 539.  For  form  of  defence,  see  R.  S.  C.  App.  D., 
Sect.  VI.,  No.  8;  and  Form  593. 

(«)  For  forms  of  order,  see  Seton,  613—619,  Nos.  1—12 ;  Sebastian,  541—564. 
(o)  See  the  Trade  Marks  Act,  1905  (5  Edw.  VII.  c.  16),  s.  46.     Under  the 
Act  the  certificate  may  be  given  in  any  legal  proceeding  in  which  the  validity 
of  a  registration  comes  into  question. 

(p)  An  action  in  respect  of  infringement  must  be  brought  within  three 
years  of  the  infringement:  see  the  Copyright  Act,  1911  (1  &  2  Geo.  V.  c.  46), 
s.  10,  which  Act  consolidates  and  amends  the  law  as  to  copyright.  Since  the 
passing  of  the  Act  of  1911,  the  36th  section  whereof  repealed  the  Copyright 
Act,  1842,  the  registry  books  of  the  Stationers'  Company  have  been  transferred 
to  the  Public  Record  Office,  as  registration  is  no  longer  necessary:  Evans  v. 
Morris,  (1913)  W.  N.  58. 

(q)  See  R.  S.  C.  App.  A.,  Part  III.,  Sect.  IV.  For  form  of  statement  of 
claim,  see  R.  S.  C.  App.  C,  Sect.  VI.,  No.  7.  For  form  of  defence,  seeR.  S.  C. 
App.  D.,  Sect.  VI. 


846 


PROCEEDINGS  IN  PARTICULAR  ACTIONS. 


[Ch.  XXI. 


1623. 

Notice  of 
motion  to 
restrain 
infringe- 
ment (r). 
[Dan.  Pr. 
1271.] 


1624. 

Indorsement 
on  writ  of 
summons  (i). 
[Dan.  Pr. 
1298.] 


{See  Forms  1674,  1675.) 


Section  XI. — Peoceemngs  in  Partnership  Actions  (s). 

{Ban.  Pr.,  pp.  1296—1310.) 

The  plaintiff's  claim  is  for  an  account  of  the  partnership  dealings 
and  transactions  between  himself  and  the  defendant,  and  to  have 
the  affairs  of  the  said  partnership  wound  up. 


1625. 

Summons  or 
notice  to 
stay:  action 
where  the 
parties  have 
agreed  to 
lefer  to  arbi- 
tration («) . 
[Dan.  Pr. 
1301.] 


(See  Form  2306.) 


(»■)  3?or  forms  of  order,  see  Seton,  654 — 661,  Nob.  1 — 13. 

(s)  See  J.  A.  1873,  a.  34;  Seton,  2090—2135;  Lindley  on  Partnership,  8th  ed. 
For  forms  of  judgments  enforcing  or  setting  aside  partnership  agreements,  see 
Seton,  2090 — 2094,  Nos.  1 — 6;  and  see  as  to  such  agreements,  Ibid.,  2094.  For 
forms  of  orders  directing  accounts,  &c./see  Ibid.,  2097—2103,  Nos.  1 — 8;  and 
see  as  to  such  accounts.  Ibid.,  2104 — 2106;  as  to  dissolution,  Ibid.,  2107 — ^2110; 
.sale,  2110,  2111;  appointment  of  receiver,  Ibid.,  751 — 763,  2111;  return  of 
premium.  Ibid.,  2112;  interest  on  capital,  Ibid.,  2112;  arbitration,  Ibid.,  2114. 
Sar  forms  of  orders  directing  accounts  after  the  death  or  bankruptcy  of  a 
partner,  see  Seton,  2114 — 2117,  Nos.  1 — 5;  and  see  as  to  the  effect  of  death, 
Ibid.,  2117 — 2119;  of  bankruptcy,  Ibid.,  2119 — 2121.  For  forms  of  order  in 
actions  by  creditors  for  the  administration  of  the  estate  of  a  deceased  partner^ 
se&  Seton,  2121 — 2123,  Nos.  1,  2;  and  as  to  the  liability  of  partners  to  creditors. 
Ibid.,  2123,  2124;  of  quasi-partners.  Ibid.,  2127—2129.  For  forms  of  orders  in 
actions  by  beneficiaries  to  administer  the  estate  of  a  deceased  partner,  see  Seton, 
2130 — ^2132,  Nos.  1 — 5;  and  as  to  parties  to  such  actions.  Ibid.,  2132;  title  of 
beneficiaries.  Ibid.,  2133;  interest  or  profits.  Ibid.,  2133,  2134;  corpus  or  income, 
Ibid.,  2134;  real  or  personal  estate,  Ibid.,  2134,  2135.  As  to  costs  in  partner- 
ship action,  see  Morgan  &  Wurtzburg,  244,  245;  Seton,  2114;  Lindley,  597 
et  seq. 

if)  For  another  form  of  indorsement,  see  E.  S.  C.  App.  A.,  Part  III., 
Sect.  I.,  No.  3;  and  Form  211.  For  form  of  statement  of  claim,  see  R.  S.  C. 
App.  C,  Sect.  II.,  No.  3;  and  Form  508. 

(«)  See  Arbitration  Act,  1889,  s.  4.  The  application  (which  is  generally 
made  by  motion)  may  be  made  at  any  time  after  appearance,  and  before  the 
party  applying  has  delivered  any  pleadings  or  taken  any  other  step  in  the 
action.  As  to  what  constitutes  a  fresh  step,  see  Ives  v.  Willana,  (1894)  2  Ch. 
478;  Srighton  Marine,  ^o.  Co.  v.  Woodhouse,  (1893)  2  Ch.  486;  Zalinof  v. 
Hammond,  (1898)  2  Ch.  92;  Ford's  Motel  Co.  v.  Bartlett,  (1896)  A.  C.  1; 
Chappell  V.  North,  (1891)  2  Q.  B.  252.  As  to  evidence  in  support  of  the  appli- 
cation, see  Piercy  v.  Young,  14  C.  D.  200. 
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1626. 

Formal  parts:  see  Form  39  or  44.  Summons  or 

on  the  part  of  the  plaintiff  [or,  Take  notice  that  the  plaintiff  partnership 
intends  to  applj,  d;c.\  that  an  account  may  be  taken  of  the  partner-  rp^^^pr^"^*' 
ship  dealings  and  transactions  between  the  plaintiff  and  the  defen-  1299.] 
dant  [If  the  account  is  to  be  limited  to  a  particular  period,  add  : 
irom  the daj  of ,  19 — ],  with  all  usual  directions. 


1627. 

Formal  parts :  see  Form  8.  Affidavit  of 

1 .  In  consequence  of  instructions  received  by  me  from  Messrs .  aat,  of  the 

A.  and  B.,  the  solicitors  in  this  action  for  the  plaintiff  for  as  'may  f^Bult  of  his 

*  '-  '"-^    investigation 

ie],  I  have  carefully  examined  all  the  books  and  accounts  of  the  of  partnership 

plaintiff  and  defendant  as  op-partners  in  the  business  or  trade  of  man-'p^r 

■cotton  spinners  and  manufacturers  at  B,.  in  the  county  of  L.,  from  i308.] 

the day  of ,  19 — ,  when  the  said  partnership  com'menced, 

until  the day  of ,  19 — ,  when  it  was  dissolved. 

2.  I  have  in  the  book  marked  A.,  now  produced  and  shown  to 
me  (y),  set  out  the  particulars  and  results  of  my  investigations 
aforesaid,  and  the  accounts  of  all  the  dealings  and  transactions 
between  the  plaintiff  and  the  defendant  in  the  said  business  of 
■cotton  spinners  and  manufacturers  directed  to  be  taken  by  the 
judgtaent  in  this  action,  dated  the day  of ,  19 — '. 

3.  To  the  best  of  ay  knowledge,  information,  and  belief,  the 
said  book  marked  A.  contains  a  true  and  accurate  account  of  all 
•the  said  dealings  and  transactions,  and  of  the  result  of  my  said 
investigation  of  the  said  partnership  books  and  accounts. 


1628. 

Formal  parts:  see  Form  1438.  Master's 

I  have  taken  an  account  of  the  partnership  dealings  and  trans-  the  result  of 
:actions  between  the  plaintiff  and  the  defendant,  from  the  12th  partnership 
March,  1855:  having  regard  to  the  partnership  articles,  and  the  [Dan.  Pr. 
agreement  of  dissolution,  in  the  pleadings  mentioned.  1309.] 

(x)  See  0.  XXXIII.  2;  0.  XV.  1.  When  appearance  has  been  entered,  the 
:application  is  by  summons  for  directions,  or  subsequently  thereto,  by  notice 
thereunder:  0.  XXX.  1,  5. 

Cy)  Exhibit  same.     For  form  of  memorandum  of  exhibit,  see  Form  27. 

(z)  Adapted  from  the  certificate  in  Wood  v.  Scoles,  L.  R.  1  Oh.  369,  374. 
A  fee  of  Is.  for  every  lOOZ.  or  fraction  of  100?.  found  to  have  been  received, 
-without  deducting  any  payment,  is  payable  on  taking  the  account:  by  a  stamp 
impressed  on  or  attached  to  the  certificate:  Ord.  as  to  S.  C.  Fees,  1884,  Sched. 
>'o.  72;  Ord.  as  to  Stamps,  July,  1884,  Sched. 
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Ou  such  account  there  was  due  from  the  said  partnership  to  the 
plaintiff,  on  the  25th  Decemher,  1862,  being  the  date  of  the  disso- 
lution of  the  said  partnership,  the  sum  of  £A.  in  respect  of  liis 
capital  in  the  said  partnership;  which  sum  of  £A.  is  still  due 
to  the  plaintiff,  together  with  £B.  for  interest  thereon  at  the  rate 
of  £6  per  cent,  per  annum'  from  the  last-mentioned  day  to  the  date 
of  this  certificate:  making  together  £C. 

On  the  same  account  there  was  due  from  the  said  partnership  to 
the  defendant  on  the  said  25th  December,  1862,  the  sum  of  £D .  in 
respect  of  his  capital  in  the  said  partnership:  and  the  account  of 
the  defendant  has  been  debited  with  £E.  in  respect  of  the  trade 
stock  of  the  partnership,  and  the  horses,  carts,  trucks,  and  other 
plant  and  fixtures  belonging  to  the  said  partnership,  taken  by  him 
pursuant  to  the  said  agreement  of  dissolution:  whereby  the  said 
£D.  has  been  reduced  to  £F.:  which  sum;  of  £F..  is  stiU  due  to  the 
defendant,  together  with  £G.  for  interest  thereon  at  the  rate  afore  - 
said  from  the  said  25th  December,  1862,  to  the  date  of  this  certi- 
ficate: making  together  £H. 

The  defendant  has,  since  the  dissolution  of  the  said  partnership, 
received  in  respect  of  the  assets  of  the  said  partnership,  other  than 
the  said  £E.  with  which  his  account  has  been  debited  as  aforesaid, 
sums  to  the  amount  of  £1.;  and  he  has  paid,  or  is  entitled  to  be 
allowed,  on  account  thereof,  sums  to  the  amount  of  £K:  leaving 
a  balance  due  from  him  of  £L.  on  that  account. 

The  particulars  of  the  above  receipts  and  payments  appear  in  the 
"Realisation  Account,"  at  page  2  of  the  account  marked  A., 
verified  by  the  affidavit  of  the  defendant  filed  the  5th  May,  1865 ; 
and  which  account  is  to  be  filed  with  this  certificate:  except  that,  in 
addition  to  the  sums  appearing  in  such  account  to  haVe  been  realised 
by  the  defendant,  he  has  been  charged  with  £M.  received  by  him 
of  A.  B.,  in  respect  of  the  assets  of  the  said  partnership  since  the 
said  5th  May,  1865;  and  except  that  I  have  not  allowed  the 
defendant  the  sum  of  £N.  retained  by  him  on  the  28th  February, 
1865,  on  account  of  his  capital  in  the  said  partnership:  reserving 
to  the  Court  the  application  of  the  partnership  assets  realised  by 
the  defendant  since  the  dissolution  of  the  said  partnership;  and 
except  that  I  have  deducted  from  the  item  of  £0.  on  the  debit  side 
of  the  said  "  Realisation  Account"  the  sum'  of  £P.:  whereby  the 
said  item  is  reduced  to  £Q.;  and  except  that,  in  addition  to  the 
disbursements  appearing  in  the  said  "  Realisation  Account,"  the 
defendant  has  been  allowed  £R.  paid  by  him  into  Court  to  the 
credit  of  this  action,  on  the  28th  February,  1865,  pursuant  to  the^ 
said  judgment. 


S.  13.J  ACTIONS  TO  PERPETUATE  TESTIMONY, 

Not-withstanding  the  foregoing  certificate  of  the  result  of  the 
fiaid  account,  the  question  whether  the  account  of  the  defendant 
ought  to  have  been  debited  with  the  said  £E.  is,  at  the  request  of 
the  plaintiff,  reserved  for  the  consideration  of  the  Court. 

The  assets  of  the  said  partnership  now  reniaining  outstanding 
or  undisposed  of  consist  of  the  particulars  set  forth  in  the  schedule 
hereto. 

Schedule. 
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Section  XII. — Actions  for  Discovery  (a). 

(Dan.  Pr.,  pp.  1311,  1312.) 


Section  XIII. — ^Actions  to  Perpetuate  Testimony. 

(Dan.  Pr.,  pp.  1312—1315.) 
J'erpetuafinff  Testhiionij. — Siiinmanj  of  Material  Provisions  of  M.  8.   C.  1883. 

Action  to  perpetuate  testimony. — Any  person  who  would,  under      Order. 

-the  circumstances  alleged  by  him  to  esist,  become  entitled,  upon  

.any  future  event,  to  any  honour,  title,  dignity,  or  office,  or  to  any 
estate  or  intere3t  in  any  property,  the  right  or  claim  to  which 
xiannot  be  brought  to  trial  before  such  event  happens,  may  oom- 
jnence  an  action  to  perpetuate  testimony XXXVII.  36. 

The  Attorney-General  may  be  a  defendant. — In  all  actions  to 
perpetuate  testimony  touching  any  honour,  title,  dignity,  or  office, 
-or  any  other  matter  or  thing  in  which  the  Crown  may  have  any 
estate  or  interest.  Depositions  taken  in  any  such  action  are  ad- 
jnissible  in  evidence,  though  the  Crown  is  no  party „         36. 

Examination  of  witnesses. — Witnesses  cannot  be  examined  to 
perpetuate  testimony  unless  an  action  has  been  commenced  for 
the  purpose  „         37. 

Action  not  to  be  set  down. — No  action  to  perpetuate  testimony 
can  be  set  down  for  trial „         38. 

Service  out  of  jurisdiction. — ^May  be  allowed  of  a  writ  of  sum- 
mons or  notice  of  a  writ  of  summons  in  an  action,  for  the  per- 
j>etuation  of  testimony  relating  to  land  within  the  jurisdiction. . .     XI.  1  (a) . 

As  to  suits  to  perpetuate  testimony,  see  Story,  Eq.  Jur.  ».  1505;  Story,  Eq. 
PI.  s.  300;  Taylor  on  Evidence,  ss.  643 — 645 ;  Seton,108, 109 ;  and  the  authorities 
there  cited.  As  to  the  costs  of  a  suit  to  perpetuate  testimony,  see  Morgan  k, 
Wurtzburg,  216—217.  The  provisions  of  0.  XXXVII.  35,  36  (see  supra), 
reproduce  the  provisions  of  the  Perpetuation  of  Testimony  Act,  1842  (6  &  6 
Vic.  c.  69)  (repealed  by  the  Statute  Law  Eevision  and  Civil  Procedure  Act, 
1883  (46  &  47  Vic.  c.  49),  s.  4).  j 


(»)  As  to  bills  of  discovery,  see  Dan.  Pr.  6th  ed.,  1608,  note  (K),  and  the 
.authorities  there  cited.  As  to  discovery,  see  Seton,  54 — 99.  As  to  the  costs  of 
an  action  for  discovery,  see  Morgan  &  Wurtzburg,  214,  215.  The  powers  of 
compelling  discovery  possessed  by  the  Ct.  are  so  wide  that  an  action  for 
.discovery  only  will,  it  is  apprehended,  rarely,  if  ever,  be  brought:  see  Seton,  62. 

D.— I'.  54 
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1629. 

Notice  of 
.  motion  by 
defendant, 
that  plaintifi 
may  proceed 
within  a 
limited  time 

[Dan.  Pr. 
1314.] 

1630. 

Notice  of 
motion  for 
leave  to  use 
evidence 
taken  in  an 
action  to 
perpetuate 
testimony  (c). 
[Dan.  Pr. 
1316.] 


1631. 

Affidavit  in 
support. 
[Dan.  Pr. 
1315.] 


Fomtal  parts:  see  Form  32. 
on  th(3  part  of  the  defendant  A.  B.,  that  the  plaintiff  may  be 
ordered  to  proceed  forthwith  with  this  action;    or,  in  default 
thereof,  to  pay  to  the  said  defendant  his  costs  of  this  action. 


Formal  parts:  see  Form  32. 
on  the  part  of  the  plaintiff,  that  the  depositions  of  C.  D.,  a  witness 
examined  in  this  action  on  the  part  of  the  plaintiff,  may  be  pub- 
lished; and  that  aU  parties  to  a  certain  action  of  G.  v.  B.  (19 — , 

G.  No. ),  may  be  at  liberty  to  read  and  make  use  of  the  paid 

depositions  as  evidence  in  the  said  action  of  G.  v.  B.  at  the  trial 
thereof,  anld  on  the  subsequent  proceedings  therein,  saving  all  just 
exceptions  [If  it  is  desired  to  heme  the  original  record  produced, 
d^d:  and  that  the  proper  officer  may  be  ordered  to  attend  at  the 
trial  of  the  said  action  of  G-.  v.  B-,  and  to  produce  the  original 
record  of  the  proceedings  in  this  action,  and  the  original  deposi- 
tions of  the  said  C.  D.,  filed  herein  on  the  day  of  ,. 

19-1. 


Fojynal  parts :  see  Form  8 . 

1.  This  action  was  brought  to  perpetuate  the  testimony  of 
witnesses  only. 

2.  Issue  having  been  joined,  A.  B.,  C.  D.,  dc,  were  examined 
as  witnesses  in  this  iiction  on  behalf  of  the  plaintiff,  and  their 
depositions  were  filed  on  the day  of ,  19 — . 

3.  State  special  grounds  for  the  application;  as  thus :  The  said 

CD.  died  on  the day  of ,  19 — .    He  is  the  same  person 

as  C.  D.,  named  in  the  paper  writing  marked  A.,  now  produced 
and  shown  to  me  (d),  and  purporting  to  be  a  copy  under  the  seal 
of  the  General  Register  Office,  of  the  entry  No. ,  in  the  cer- 
tified copy  of  entries  of  deaths  in  the  district  of ,  in  the  county 

of ,  for  the  year  19 — . 

4.  (State  on-  what  proceedings  the  depositions  are  desired  to- 
he  used,.) 

(6)  For  form  of  order  to  take  evidence  de  bene  esse  in  an  action  to  perpetuate 
testimony  notvfithstanding  the  default  by  defendant  in  delivery  of  .a  defence,, 
see  Seton,  102,  No.  11. 

(c)  For  forms  of  order,  see  Seton,  103,  Nos.  12,  13. 

{d)  For  form  .if  memorandum  of  exhibit,  see  Form  27. 
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5 .  If  the  notice  of  motmnadks  for  the  production  of  the  original 
record,  add :  I  am  advised  and  verily  believe  that  it  is  material  and 
necessary  that  the  original  record  of  the  proceedings  in  this  action, 
and  the  original  depositions  of  the  said  CD.  herein,  should  be 
produced  l_State  vJihen,  as :  to  the  "Court  and  jury  on  the  trial  of 
the  said  action  of  G.  v.  B.,  and  that  certified  or  examined  copies 
thereof  will  be  insufficient  for  the  purpose]. 

6.  (State  means  of  linowledge.) 


Section  XIV. — Interpleader  Troceedings. 

{Dan.  Pr.,  pp.  1316—1327.) 
Interpleader  Proceedimgs. — Summary  of  Material  Provisiona  of  H.  S.  C.  1883. 

When  relief  by  interpleader  granted :  Order. 

(a)  Where  the   applicant  is   under   liability   for   any    debt,  

money,  goods,  or  chattels,  in  respect  of  which  he  is  or 
expects  to  be  sued  by  two  or  more  .claimants  making 
adverse  claims  thereto  LVII.  1. 

(b)  Where  the  applicant  is  a  sheriff  or  other  officer  charged 

with  the  execution  of  process,  and  a  claim  is  made  to 
any  money,  goods,  or  chattels,  taken  in  execution,  or  to 
the  proceeds  or  vajue  thereof,  by  any  person  other  than 

the  execution  debtor „       1. 

Matters  to  be  proved  by  the  applicant : 

(a)  That  he  claims  no  interest  in  the  subject-matter  in  dis- 

pute other  than  for  charges  or  costs. 

(b)  That  he  does  not  collude  with  any  of  the  claimants. 

(c)  That,  except  where  he  is  a  sheriff  or  other  ofBcer  charged 

with  the  execution  of  process  by  or  under  the  authority 
of  the  High  Court  who  has  seized  goods  and  has  with- 
drawn from  possession  in  consequence  of  the  execution 
creditor  admitting  the  claim  of  the  claimant  under 
Rule  16,  infra,  he  is  willing  to  pay  or  transfer  the 
subject-matter  into  Court,  or  to  dispose  of  it  as  the 

Court  or  a  Judge  may  direct  

Adverse  titles  of  claimants. — ^Will  not  disentitle  the  applicant 

to  relief  

When  application  may  be  m,ade  by  a  defendant. — At  any  time 

after  service  of  writ  

Summons  by  appilicant. — A  summons  may  be  taken  out  calling 
on  the  claimants  to  appear  and  state  the  nature  and  particulars  of 

their  claims,  and  either  to  maintain  or  relinquish  them „       5. 

Stay  of  action. — If  the  application  is  made  by  a  defendant  all 

further  proceedings  in  the  action  may  be  stayed  „       6. 

Order  upon  summons. — If  the  claimants  appear,  the  Court  or  a 
Judge  may  either  order  that  any  claimant  be  made  a  defendant  in 
any  action  already  commenced  in  respect  of.  the  subject-matter  in 
lieu  of  or  in  addition  to  the  applicant,  or  direct  an  issue  between 
the  claimants  to  be  stated  and  tried,  and  direct  which  of  the 

claimants  is  to  be  plaintiff  and  which  defendant  „       7. 

Summary  decision. — With  consent  of  both  claimants,  or  on  the 
request  of  any  claimant,  if,  having  regard  to  the  value  of  the 
subject-matter  in  dispute,  it  seems  desirable  the  claims  may  be 

decided  in  a  summary  manner  „       8. 

Questions  of  law. — Where  the  question  is  one  of  law,  and  the 
facts  are  not  in  dispute,  it  may  be  decided  without  an  issue,  or  a 
special  case  may  be  ordered  to  be  stated;  in  the  latter  case, 
•O.  XXXIV.  shall  apply  as  far  as  applicable  ,^       9, 

54  (2) 
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Non-appearance  or  non-eompliemee  of  claimant. — ^If  a  claimant       Obdeb. 

fails  to  appear  on  the  summons,  or  having  appeared,  neglects  or  

refuses  to  comply  with  any  order  made  after  appearance,  an  order 
majr  be  made  barring  him,  and  all  persons  claiming  under  him, 
against  the  applicant  tod  persona  claiming  under  him,  but  the 
order  will  not  affect  the  rights  of  the  claimants  as  between  them- 
selves     -. LVII.  10. 

Order  final. — The  Judgment  in  any  action  or  on  any  issue 
ordered  to  be  tried  or  stated  in  an  interpleader  proceeding,  and 
the  decision  of  the  Court  or  a  Judge  in  a  summary  way,  is  final 
and  conclusive  against  the  claimants,  and  all  persons  claiming 
under  them,  unless  by  special  leave  of  the  Court  or  Judge,  or  of 
the  Court  of  Appeal  „     11. 

Order  for  sale  of  goods  seized  in  execution. — When  goods  have 
been  seized  in  execution  by  a  sheriff  or  other  officer  charged  with 
the  execution  of  process,  and  any  claimant  alleges  that  he  is 
entitled  to  them  under  a  bill  of  sale,,  or  otherwise  by  way  of 
security  for  debt,  the  Court  or  Judge  may  order  a  sale,  and  direct 
the  application  of  the  proceeds  of  the  sale  in  such  manner  as 
may  be  just  , „     12. 

Rules  relating  to  discovery  and  trial  apply  to  interpleader. — 
O.  XXXI.  and  0.  XXXVI.  apply  to  an  interpleader  issue;  and  the 
Court  or  Judge  who  tries  ;the  issue  may  finally  dispose  of  the  whole 
matter  of  the  interpleader  proceedings,  including  costs „     13. 

Title  of  order. — One  order  may  be  made  in  several  causes  or 
matters  pending  in  several  Divisions,  or  before  'different  Judges 
of  the  same  Division;  it  must  be  entitled  in  all  such  causes  or 
matters,  and  will  bind  the  parties  therein ^     14. 

Costs,  ^c. — The  Court  pr  a  Judge  may  make  all  such  orders  as 
to  costs  and  all  other  matters  as  may  be  just  and  reasonable „     15. 

Sheriff's  costs. — Where  a  claim  is  made  to  any  goods  or  chattels 
taken  in  execution  it  must  be  in  writing,  and  upon  receipt  of  the 
claim  the  sheriff  must  give  notice  to  the  execution  creditor  in 
prescribed  form  (App.  B.,  No.  28),  and  the  execution  creditor 
must,  within  four  days  after  receipt  of  the  notice,  give  notice  to 
the  sheriff  or  his  officer  that  he  admits  or  disputes  the  claim 
{App.  B.,  No.  29).  If  the  execution  creditor  admits  the  claimant's 
title,  and  gives  notice  as  above  directed,  he  will  only  be  liable  to 
the  sheriff  for  any  fees  and  expenses  incurred  prior  to  receipt  of 
the  notice  admitting  the  claim  „     16. 

Withdrawal  by  sheriff. — ^When  the  execution  creditor  has  given 
notice  admitting  the  claim  the  sheriff  may  withdraw  from  posses- 
sion, and  may  apply  for  an  order  protecting  him  from  any  action 
in  respect  of  the  seizure  and  possession  of  the  goods.  Notice  must 
be  given  to  the  claimant  of  such  application,  and,  if  he  attends, 
the  Judge  or  Master  may  make  all  such  orders  as  to  costs  as  may 
he  reasonable  16a. 

Costs  in  interpleader. — When  the  execution  creditor  does  not  in 
■due  time  admit  or  dispute  the  title  of  the  claimant,  and  the 
-claimant  does  not  withdraw  his  claim  by  notice  in  writing  to  the 
sheriff,  the  sheriff  may  apply  for  an  interpleader  summons  to  be 
issued;  and  should  the  claimant  withdraw  his  claim  by  notice  in 
writing  to  the  sheriff,  or  the  execution  creditor  serve  an  admis- 
sion or  the  title  of  the  claimant  prior  to  the  return  day  of  such 
summons,  and  at  the  same  time  give  notice  of  such  admission  to 
the  claimant,  the  Judge  or  Master  may  make  all  such  orders  as  to 
costs,  fees,  charges,  and  expenses  as  may  be  just  and  reasonable. . .  „     17. 

As  to  the  power  to  transfer  interpleader  proceedings  to  the  County  Ct. 
where  the  amount  or  value  of  the  matter  in  dispute  does  not  exceed  £500  see 
J.  A.  1884  (47  &  48  Vic.  c.  61),  ».  17. 
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(1.)  Interphader  by  Stakeholder  {e) . 


19- 


B.  No.  — , 


In  the  High  Court  of  Justice, 
Chaaicery  Division. 
(Name  of  Judge.) 

Bet-ween  A.  B.   . 

C.  D. 


and 


and 


E.  F. 


Plaintiff, 
Defendant, 


Claimant. 


1632. 

Interpleader- 
sununons 
where  an 
action  has 
been  bionght 

[Dan.  Pr. 
1320.] 


Let  the  above-named  plaintiff,  his  solicitor  or  agent,  and  also 
E.  F.,  of  (residence  and  description),  attend  at  the  Chambers  of  the 

Judge,  Room  No. ,  Royal  Courts  of  Justice,  Strand,  London, 

on the daj  of ,  19 — ,  at o'clock  in  the  —■ — noon, 

on  the  hearing  of  an  application  on  the  part  of  the  defendant  ,that 
th^  plaintiff  and  the  said  E .  F .  may  be  ordered  to  appear  and  state 
the  nature  and  particulars  of  their  respective  claims  to  (Here 
describe  the  property  or  thing  the  right  to  ufhich  is  in  question), 
the  subject-matter  of  this  action,  and  either  to  maintain  or  to 
relinquish  the  same,  and  abide  by  such  order  as  may  be  made 
hereon,  and  that  in  the  meantime  all  further  proceedings  in  this 
action  be  stayed. 


(e)  As  to  interpleader  generally,  see  Seton,  490 — 903;  Chitty's  Arch.  13S4 — 
1377;  Chitty's  Forms,  793 — 815;  and  notes  thereto;  Cabab6  on  Interpleader. 
All  interpleader  proceedings  are  now  regulated  entirely  by  0.  LVII. :  Heading 
V.  London  School  Board,  16  Q.  B.  D.  p.  690.  As  to  costs  of  interpleader 
proceedings,  see  0.  LVII.  IS,  16,  17;  Morgan  &  Wurtzburg,  218—221;  Seton, 
498;   Chitty's  Arch.   1362,  1363. 

(/)  See  0.  LVII.  5;  and  headnote,  p.  851.  If  the  applicant  is  dft.  in  an 
action  already  brought,  he  may  apply  at  any  time  after  service  of  the  writ  of 
summons:  0.  LVTI.  4.  The  application  will  be  made  by  ordinary  summons. 
Where  no  action  has  been  brought  it  will  be  by  originating  summons,  to  which 
no  appearance  is  required  to  be  entered:  0.  LIV.  4f  (4);  see  Form  1633. 
After  the  decision  in  Se  Busfield,  32  O.  D.  123,  the  Judges  of  the  K.  B.  D. 
refused  to  make  orders  for  service  out  of  the  jurisdiction  in  interpleader 
proceedings  until  O.  XI.  8a  was  made  in  1909,  since  when  such  ordeict. 
have  been  made.  For  forms  of  orders,  see  Seton,  490,  491.  As  to  pro- 
cedure in  interpleader,  see  Ibid.,  496;  as  to  appeals,  see  Ibid.,  497.  There- 
is  no  right  of  appeal  to  the  parties,  and  no  power  to  give  leave  to  apx>eal 
in  the  case  of  a  summary  decision  under  O.  LVII.  8,  9:  Waterhoiuse  v. 
Gilbert,  15  Q.  B.  D.  569;  Lyon  v.  Morri'i,  19  Q.  B.  D.  139;  Re  rarn,  (1893> 
2  Ch.  280;  Van  Laun  #  Co.  v.  Baring  Brothers,  (1903)  2  K.  B.  276.  But 
the  sheriff  may  appeal:  Smith  v.  Sarlow,  26  C.  D.  605.  Leave  to  appeal  fromi 
an  order  of  a  Judge  on  trial  of  an  interpleader  issue  is  not  necessary:  for  by 
J.  A.  1873j  !j.  19,  an  appeal  lies  from  the  order  of  the  Judge  on  the  trial,  9,|id! 
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1633. 

Originating 
summons  for 
iinteTpleader 
relief  {g). 


19- 


B.  No. 


In  the  High  Court  of  Justice, 
Chancery  Division. 

Mr.  Justice . 

In  the  matter  of  the  Kules  of  the  Supreme  Court,  1883, 
And  in  the  matter  of  an  application  by  A.  B.  for  relief 
,    against  claims  by  C.  D.  and  E.  F.  to  (State  nature  of 
subject-matter ;  as  thus:  certain  goods). 
Formal  parts:  see  Form  1076. 
on  the  hearing  of  an  application  on  the  part  of  A.  B.,  of,  dc,  that 
C.  D.  and  E.  F.  appear  and  state  the  nature  and  particulars  of 
their  respective  claims  to  the  subject-matter  in  dispute  [or,  to  the 
goods  the  subject  of  this  application],  and  maintain  or  relinquish 
the  same,  and  abide  by  such  otder  as  may  be  made  hereon,  and  for 
such  order  as  the  Judge  may  think  fit  to  make  as  to  the  cpsts  of  such 
application. 

(Foot-note:  see  Form  1076.) 


1631. 

■Affidavit  in 
support  of 
interpleader 
aiunmons(A). 
[Dan.  Pr. 
1318.] 


(Title  and  reference  to  the  record.) 
I,  C .  D .,  of in  the  county  of (description),  the  defen- 
dant in  the  above  action,  make  oath  and' say  as  foUows:  — 

1.  The  writ  of  summons  herein  was  issued  on  the day  of 

,  19 — ,  and  was  served  on  me  on  the day  of ;  19 — . 

I  entered  appearance  thereto  on  the day  of ,  19 — ,  and  no 

further  steps  have  yet  been  taken  in  the  action  [or,  state  the  present 
position  of  the  action]. 

2.  The  action  is  brought  to  recover  (Here  describe  concisely  the 
subject-'Trtatter  in  respect  of  vjhich  the  interpleader  proceedings  are 

brought) .    The  said is  [or,  are]  in  my  possession,  but  I  claim 

no  interest  therein  ['other  than  for  charges  or  costs]  (i) . 

"the  Act  is  within  the  exception  provided  for  by  0.  LVII.  11:  Dawaon  v. 
Fox,  14  Q.  B.  D.  377.  But  no  appeal  lies  without  leave  from  an  order 
disposing  of  the  whole  matter  after  the  issue  has  been  tried:  Sobinson  v. 
Tucker,  14  Q.  B.  D.  371. 

(§')  This  summons  will  be  in  the  form  of  an  originating  summons,  to  which 
no  appearance  is  required  to  be  entered:  0.  LIV.  4f;  App.  K.,  No.  lo;  and 
«ee  Form  1076  and  notes  to  Form  1074.  It  must  be  served  two  clear  days 
iefore  the  return:  O.  LIV.  4e.  The  summons  must  bear  a  stamp  of  10s.: 
■Ord.  as  to  S.  C.  Fees,  1884,  No.  8,  by  a  stamp  impressed  thereon:  Ord.  as  to 
.Stamps,  July,  1884;  Sohed. 

(Ji)  See  O.  LVII.  2;  App.  B.,  No.  26;  and  headuote,  p.  851.  This 
form  can  readily  be  adapted  to  meet  the  case  of  an  interpleader  summons,  where 
no  action  has  been  brought. 

(0  The  words  in  brackets  are  not  in  the  official  form;   but  see  O.  LVII. 
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3 .  Th(5  right  to  the  said  subject-matter  of  this  action  has  been 

and  is  claimed  by  one  E.  F.,  of ,  who  has  commenced  an  action 

[or,  whom  I  expect  to  commence  an  action  (fc)]  against  me  for 

recovery  of  the  said  .     [//  tJi^e  claim  is  in  ufriting,  say,  on 

the day  of ,  I  received  from  the  said  E .  F .  the  letter  now 

produced  and  shown  to  me,  and  marked  A.,  in  which  he  states,  dc] 

4.  I  do  not  in  any  manner  coUude(?)  with  the  said  E.  F.,  or 
with  the  above-named  plaintiff,  but  I  am  ready  to  bring  into 

Court  or  to  pay  or  dispose  of  the  said in  such  manner  as  thei 

Court  may  order  or  direct. 

Sworn  ((fc. ;  see  Form  11). 


(2.)  Interpleader  at  instance  of  the  Sheriff  (m) . 

(Title  and  reference  to  the  record.)  Notice  to 

execution 
Take  notice  that  A.  B.  has  claimed  the  goods  [or,  certain  goods]  creditor  of 

(Where  only  certain  goods  are  claimed,  here  enumerate  them)  taken  cMm  by 

in  execution  by  the  sheriff  of  ,  under  the  warrant  of  execu-  aherifE  («). 

,   .       ,  .  .  ^r  11  -1  1     ■  [Dan.Pr. 

tion  issued  in  this  action.     You  are  hereby  required  to  admit  or  1324.] 

dispute  the  title  of  the  said  A.  B.  to  the  said  goods,  and  give  notice 
thereof  in  writing  to  the  said  sheriff  within  four  days  from  the 
receipt  of  this  notice,  failing  which  the  said  sheriff  may  issue  an 
interpleader  summons.  If  you  admit  the  title  of  the  said  A.  B. 
to  the  said  goods  and  give  notice  thereof  in  manner  aforesaid  to  the 
said  sheriff,  you  will  only  be  liable  for  any  fees  and  expenses  in- 
curred prior  to  the  receipt  of  the  notice  admitting  the  claim. 

Dated  the day  of ,  19 — . 

(Signed) 

Sheriff  of . 


2(a):  Attenborough  v.  8t.  KatherSne  Bock  Co.,  3  C.  P.  D.  450;  Be  Soth- 
echild  V.  Morrison,  24  Q.  B.  D.  750. 

(k)  See  O.  LVII.  1  (a);  and  headnote,  p.  851. 

(V)  See  0.  LVII.  2  (6).  The  objection  that  a  stakeholder  has,  by  merely 
taking  an  indemnity  from  one  of  two  rival  claimants  to  property  in  his  hands, 
disentitled  himself  to  relief,  because  he  has  identified  himself  with,  and  must 
be  taken  to  collude  with  the  claimant  who  gave  the  indemnity,  cannot  be 
raised  by  the  claimant  himself:  Thompson  v.  Wright,  13  Q.  B.  D.  632.  As 
to  what  is  collusion,  see  Murietta  v.  S.  American  Co.,  62  L.  J.  Q.  B,  396. 

(»»)  As  to  interpleader  by  sheriff,  see  Setori,  498 — 503;  Ohitty's  Arch.  1366 

1377;  Chitty's  Forms,  801 — 815;  Cabab6  on  Interpleader.     As  to  costs,  see 

0.  LVII.  15,  16,  17;  and  headnote,  p.  852;  Ohitty's  Arch.  1373—1376; 
Searle  v.  Matthews,  W.  N.  (1883)  176;   Goodman  v.  BlaJce,  19  Q.  B.  D.  77. 

(»)  See  O.  LVII.  16;  App.  B.,  No.  28. 
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1636. 

Notice  by- 
plaintiff  of 
admiaaion  or 
dispute  of 
claim  (o). 
[Dan.Pr. 
1324.] 


{Title  and  reference  to  the  record.) 
Take  notice  that  I  admit  [or,  dispute]  the  title  of  A.  B.  to  the 
goods  [or,  to  certain  of  the  goods,  namely  {set  them  out)]  seized  by 
you  under  the  execution  issued  under  the  judgment  in  this  action, 

(Signed) 

Plaintiff, 
or, 
Solicitor  to  the  Plaintiff. 


1637. 

Interpleader 
summons  (p). 
[Dan.  Pr. 
1325.] 


{Title  and  reference  to  the  record.) 
Lei,   the   above-named   plaintiff,    the   judgment   creditor,    his 
solicitor  or  agent,  and  also  E.  F.,  of  {residence  and  description),  his 
solicitor  or  agent,  attend  at  the  Chambers  of  the  Judge,  Room 

.No. ,  Royal  Courts  of  Justice,  Strand,  London,  on ,  the 

day  of ,  19 — ,  at of  the  clock  in  the noon,  on 

the  hearing  of  an  application  on  the  part  of  the  sheriff  of , 

that  the  said  plaintiff  and  the  said  E.  F.  may  be  ordered  to  state 
the  nature  and  particulars  of  their  respective  claims  to  the  goods 

and  chattels  seized  by  the  said  sheriff  of under  the  writ  of  fieri 

facias  issued  in  this  action,  and  either  to  maintain  or  to  relinquish 
the  same,  and  abide  by  such  order  as  may  be  made  herein;  and 
that  in  the  meantime  all  further  proceedings  may  be  stayed. 


Section  XV. — Actions  of  Review. 

{Dan.  Pi-.,  pp.  1327—1332.) 


(o)  See  0.  LVII.  16;  App.  B.,  No.  29.  The  claimant  must  make  an  affidavit, 
but  the  execution  creditor  need  not  do  so:  Chitty's  Arch.  1358.  Where  the 
execution  creditor  gives  notice  admitting  the  claim,  the  sheriff  may  withdraw 
from  possession  of  the  goods  claimed,  and  may  apply  for  an  order  protecting 
him  from  any  action  in  respect  of  the  seizure  and  possession  of  the  goods: 
O.  LVII.  16a.     Of  that  application  the  claimant  must  have  notice:  Ihid. 

iv)  See  0.  LVII.  1  (i),  5,  12,  16,  16a,  17;  and  headnote,  pp.  851,  852. 
For  forms  of  order,  see  R.  S.  C.  App.  K.,  Nos.  50 — 56b.  No  affidavit 
need  be  made  by  the  sheriff  in  support  of  the  summons,  and  he  will  not 
be  allowed  the  costs  of  such  an  affidavit  unless  he  has  been  required  ;to 
make  it:  Stooker  v.  Heggerty,  67  L.  T.  27.  As  to  the  right  of  the  sheriff 
to  appeal,  see  Smith  v.  Darlow,  26  C.  D.  605.  Leave  to  appeal  from  an 
order  of  a  Judge  on  trial  of  an  interpleader  issue  is  not  necessary:  for  by 
the  J.  A.  1873,  a.  19,  an  appeal  lies  from  the  order  of  the  Judge  on  the 
trial,  and  the  Act  is  within  the  exception  provided  for  by  O.  LVII.  11. 
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1638. 

Formal  part»:  see  Form  32  or  39.  Notice  of 

on  behalf  of  the  defendant  [or  as  ma^y  be],  that  he  may  be  at  summons  for 
liberty  to  bring  an  action  of  review  [or,  a  supplemental  action  in  iXon  of^""^ 
the  nature  of  an  action  of  review],  notwithstanding  the  judgment  review  (s)» 

dated  the day  of ,  19—,  on  the  ground  that  (State  the  ^i?2Ti^' 

grounds  of  the  application,  as  thus :  since  the  date  of  the  said  judg- 
ment the  applicant  has  for  the  first  time  discovered  certain  new 
matter  material  to  his  defence  of  this  action,  as  particularly  set 

forth  in  the  affidavit  of  the  applicant  filed  the day  of , 

19-). 


Section  XVI. — ^Actions  to  Impeach  Judgments  foe  Fraud. 

(Dan.  P,:,  pp.  1332—1334.) 


Section  XVII. — ^Actions  to  Carry  Judgments  into 
Execution. 

(Dan.  Pr.,  pp.  1334,  1335.) 


Section  XVIII. — Supplemental  Actions. 

(Dcm.  Pr.,  pp.  1336,  1337.) 


(gi)  Whether  leave  to  bring  an  action  of  review  is  now  necessary  appears 
to  be  open  to  doubt:  He  Scott  and  Alvarez,  (1895)  1  ,Ch.  596;  Sosioell  v. 
Coaks,  6  R.  167.  Under  modern  practice  it  seems  that  the  application,  if 
made,  may  be  by  summons:  Falcke  v.  Scottish  Imperial  Insurance  Co.,  35 
W,  E.  794;  Ee  Scott  and  Alvarez,  (1895)  1  Ch.  p.  610.  As  to  indorsement 
on  the  writ  of  summons  in  an  action  of  review,  see  Dan.  Pr.  1330.  As  to  form 
of  statement  of  claim.  Ibid.,  1330.  For  the  practice  of  the  Court  of  Chancery 
in  bills  of  review  and  bills  in  the  nature  of  bills  of  review,  see  Dan.  Pr. 
5th  ed.  1422—1428. 
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CHAPTER  XXIL 
PETITION  OF  EIGHT  (a). 

(Dan.  Pr.,  pp.  1338—1341.) 


1639. 

Formal  parts    In  the  High  Court  of  Justice, 

of  a  petition  ^,  _. .    .   . 

of  right  (A).  (Jhancery  Uivision. 

133T'  ^'^  '(iVoMae  of  Jvdge.)         {Title  of  intended  suit.) 

To  the  King's  Most  Excellent  Majesty: 

The  humhle  petition  of  A.  B.,  of ,  by  his  solicitor 

C.  D.,  of (State  the  christian  and  surnames,  and 

usual  places  of  abode  of  the  suppliant,  and  of  his  solicitor, 
if  any,  by  whont  the  petition  is  presented) . 
Showeth  as  follows: 

1.  The,  dc.  \  {Set  forth,  with  convenient  certainty,  the  facts 

2.  On,  do.     (      entitling  the  suppliant  to  relief.) 

Your  suppliant  therefore  humbly  prays  that  your 
Majesty  would  be  graciously  pleased  to  direct  this 
petition  to  be  indorsed  with  your  Majesty's  fiat 
"  Let  right  be  done." 

(a)  See  the  Petition  of  Eight  Act,  1860  (23  &  24  Vic.  c.  34) ;  Ord.  1  Feb. 
1862  (which  is  not  repealed  by  R.  S.  C.  1883);  Seton,  381—383;  Morgan, 
201,  202;  Chitty'a  Arch.  1288—1293;  Windsor,  #c.  Si/.  Co.  v.  Seg.,  11  App.  Oa. 
607.  As  to  costs,  ses  23  &  24  Vic.  c.  34,  ss.  13,  14;  Morgan  &  Wurtzburg, 
336 — 339.  See  generally,  Clode  on  Petition  of  Eight  and  Eobertaon's  Civil 
Proceedings  by  and  against  the  Crown. 

(6)  See  Petition  of  Eight  Act,  1860  (23  &  24  Vic.  c.  34),  a.  1,  and  Sched. 
No.  1.  The  petition  may  be  either  written  or  printed.  It  must  be  left  at  the 
Home  Office  for  the  King's  fiat,  without  which  there  is  no  jurisdiction  to  order 
it  to  be  set  down  for  hearing*  Se  Mitchell,  12  Times  Eep.  324,  468.  It  will 
be  sealed  with  the  Home  Office  seal,  and  must  then  be  filed  at  the  Central  Office. 
If  written,  a  print  must  be  also  filed.  One  sealed  copy  must  be  left  at  the  office 
of  the  Treasury  Solicitor,  properly  endorsed.  See  next  form.  A  sealed  copy 
must  also  be  served  on,  or  left  at  the  dwelling-house  of,  the  person  in  the 
enjoyment  of  the  property  or  right,  endorsed  vrith  a  notice  to  appear  within 
eiffht  days,  and  to  plead  answer  or  demur  within  fourteen  days:  Petition  of 
Eight  Act,  1860  (23  &  24  Vic.  0.  34).  See  note  as  to  practice  in  Ann.  Pr. 
For  form  of  petition,  see  Chitty'a  Forma,  647,  648.  On  filing  a  petition  of 
right,  a  fee  is  payable  of  £1 :  by  a  stamp  impressed  upon  the  petition  or  upon 
a  prtBoipe  to  be  filed:  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  28;  Ord. 
as  to  Stamps,  July,  1884. 


Clh.  XXII.]  PETITION  OF  EIGHT. 

Dated  the day  of ,  19—. 

A.  B. 

\_0r,  C.  D.,  counsel  [or,  solicitor]  for  the 
above-naimed  suppliant  A.  B.] 
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1640. 

(Short  title.)  Indorsement 

_     .   .  »  -I-, .    1  °^  oopy 

Petition  01  Jllght  petition  for 

_  j>   A      "D  service  on  the 

oi  A.  r..  SoUoitortothe 

The  suppliant  prays  for  a  plea  or  answer  on  behalf  of  His  Treasjuy  («). 
Majesty,  within  twenty-eight  days  after  the  date  hereof;    or,  134^1 
■otherwise,  that  thg  petition  may  be  taken  as  confessed. 

Dated  the day  of ,  19 — . 

C.  D.,  of  {address), 
[Agent  for  E.  F.,  of '{adcbress)'], 
the  suppliant's  solicitor. 


1641. 

(Short   title.)  Indorsement 

Petition  of  Eight  *<>'■  s?"<* 

°  on  other 

of  A.  B.  parties  (c). 

•ToE.F.  [^:^f^- 

You  are  hereby  required  to  appear  to  the  within  petition,  in  the 

•Chancery  Division  of  His  Majesty's  High  Court  of  Justice,  within 

•eight  days,  and  to  plead  or  answer  thereto  within  fourteen  days, 

after  the  date  hereof. 

Take  notice,  that  if  you  fail  to  appear  or  plead  or  answer  m  aue 

time,  the  said  petition  may,  as  against  you,  be  ordered  to  be  taken 

as  confessed. 

Dated  (dc. :  Conclude  as  in  Fortn  1640) . 


1642. 

In  the  High  Court  of  Justice,  Fraeipe  for 

„,  -p..    .  .  appearance 

Chancery  Division.  (^. 

A.  B.  suppliant,     \ 

V.  }     Petition  of  Right. 

The  King. 

(c)  See  Petition  of  Eight  Act,  1860  (23  &  24  Vic.  e.  34),  as.  3—5,  8,  and 
Sched.  No.  2;  Ord.  1  Feb.  1862,  rule  3.  On  marking  a  copy  of  a  petition  of 
right  for  service,  a  fee  of  5s.  is  payable:   by  a  stamp  impressed  on  the  copy: 

-Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  16;  Ord.  as  to  Stamps,  July,  1884,  Sched. 

(d)  See  Petition  of  Eight  Act,  1860  (23  &  24  Vie.  c.  34),  s.  5,  and  Sched. 

:no.  4. 
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E.  P.,  of  {oMress),  appears  in  person  [or,  G.  H.,  of  {address),. 
solicitor  for  E.  F.,  appears  for  himl]. 
Entered  the day  of ,  19—. 


1643. 

Notice  of  Formal  parts :  see  Form  32. 

motion  that 

petition  may  on  the  part  of  the  petitioner,  that  the  petition  of  right  of  ther 

confessed (/),  above-nalmfed  A.  B.  may  be  taken  as  confessed  as  against  His- 

1340*1^'"  Majesty  \or  as  miay\  Se]. 


1644. 

Summons  for       Formal  "parts:  see  Form  39. 

time  to  plead 

or  answer  (^).   on  the  part  of  the  abbVe-naJjnted  0.  D.  [or  as  may  6e],  that  he  may 
1340.1  have  (one  month's)  further  time  to  plead  or  answer  to  the  petition 

of  right  of  the  above-nataed  A.  B.;    and  that  the  costs  of  this- 

application  mlay  be  costs  in  the  cause. 


1645. 

Formal  parts  19 — .      B.    No.   — - 

;wThe"*  1=^  tlie  High  Court  of  Justice, 
Attorney-  Chancery  Division. 

General  (A}.  --.  j    t   j.       \ 

[Dan.Pr.  {Name  of  Judge.) 

13«-]  A.  B.  (Suppliant) 

The  King. 

Answer  and  Plea, 
By  His  Majesty's  Attorney-General,  for  and  on  behalf 

of  our  Lord  the  King,  delivered  this day  of , 

19 — ,  by  the  Solicitor  for  the  affairs  of  His  Majesty's- 
Treasury. 

Sir  ,   knight,   His   Majesty's   Attorney-General,   oa 

behalf  of  our  said  Lord  the  King,  ogives  the  Court  here- 
to understand  and  be  infortnted  as  follows: — 
1.  No  such,  dc. 
!2.  In  the  year,  dc. 

(f)  See  Petition  of  Eight  Act,  1860  (23  &  24  Vic.  c.  34),  s.  8. 

(?)  See  Petition  of  Eight  Act,  1860  (23  &  24  Vic.  c.  34),  ss.  4,  6. 

(A),  See  Petition  of  Eight  Act,  1860  (23  &  24  Vic.  o.  34),  g.  6.  It  seema 
that,  notwithstanding  the  provisions  of  0.  XXV.,  by  which  demurrers  are- 
abolished,  a  demurrer  can  be  put  in  by  the  Attorney-General  to  a  petition  of 
right. 
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3.  The  said  Attorney-G-eneral,  on  behalf  of  His  Majesty, 
further  gives  the  Court  to  understand  and  be  inform'ed  that,  save 
as  aforesaid,  the  several  averments  and  statements  contained  in  the 
said  Petition  of  Right  are  not  nor  is  any  of  them'  true  in  fact. 


1646. 

To  the  Lords  Commissioners  of  His  Majesty's  Treasury  [or,  Certificate  of 

To  the  Treasurer  of  His  Majesty's  Household] .  "  p^'ort  of 

Petition  of  Right  of  A.  B.,  in  His  Majesty's  High  Court  judgment  (i). 
of  Justice.  13^0!] 

I  humbly  certify  that  on  the day  of ,  a.d.  19 — ,  It 

was,  by  the  said  High  Court  of  Justice,  adjudged  [or,  ordered] 
that  the  above-naWed  suppliant  was  entitled  to,  dc. 

{Judge's  signature.) 


(t)  See  Petition  of  Eight  Act,  1860  (23  in  24  Vie.  u.  34),  as.  8,  9,  13,  14, 
and  Sohed.  No.  5.  For  form  of  judgment  on  the  hearing  of  a  petition  of  right, 
see  Seton,  381,  No.  1. 
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CHAPTER  XXIII. 
MOTIONS  AND  PETITIONS. 

(_Dan.  Pr.,  pp.  1342—1368.) 

— '-* 

Section  I.-^-Motions. 

{San.  Pr.,  pp.  1346—1358.) 

Motions. — Summary  of  Material  Provisions  of  B.  S.  C.  1883. 

Applications  by  motion. — Where  any  application  is  authorized      Oeder. 
to  be  made  to  the  Court  or  a  Judge,  it  must,  if  made  to  a 


Divisional  Court  or  to  a  Judge  in  Court,  be  made  by  motion  ...       LII.  1. 

Mules  nisi,  S;o. — ^No  motion  for  a  rule  nisi  or  order  to  show  cause 
can  be  made  in  any  action;  or  (a)  to  set  aside,  remit,  or  enforce 
an  award;  or  (b)  for  attachment;  or  (o)  to  answer  the  matters  in 
an  affidavit;  or  (d)  to  strike  off  the  rolls;  or  (e)  against  a  sheriff 
to  pay  money  levied  under  an  execution „     2. 

Where  notice  of  motion  must  be  given, — Except  where  under 
the  practice  before  the  J.  A.  1873,  an  order  or  rule  might  be  made 
absolute  ex  parte  in.  the  first  instance,  and  except  where  a  motion 
or  application  may  be  made  for  an  order  to  show  cause  only,  notice 
of  motion  must  be  given.  But  in  urgent  cases,  an  order  may  be 
made  ex  parte „     3.- 

When  grounds  of  notice  of  moUon  mi*st  be  stated. — Every  notice 
of  motion  to  set  aside,  remit,  or  enforce  an  award,  or  for  attach- 
ment, or  to  strike  off  the  rolls,  must  state  in  general  terms  the 
grounds  of  the  application;  and  where  such  motion  is  founded  on 
evidence  by  affidavit,  a  copy  of  any  affidavit  intended  to  be  used 
must  be  served  with  the  notice  of  motion „     4, 

Length  of  notice  of  motion. — ^Except  by  special  leave,  there 
must  be  two  clear  days  between  service  of  a  notice  of  motion  and 
the  day  for  hearing.  But  in  applications  to  answer  the  matters  in 
an  affidavit,  or  to  strike  off  the  rolls,  the  notice  of  motion  must  be 
served  ten  clear  days  before  the  day  for  hearing  „      5.- 

Dismisaal  or  adjournment. — If  the  Court  or  Judge  considers  any 
person  not  served  with  notice  ought  to  have  had  notice,  the  motion 
may  be  dismissed,  or  adjourned  that  such  notice  may  be  given „     6.. 

Adjournment  of  hearing. — The  hearing  of  any  motion  may  be 
adjourned  on  such  terms  as  the  Court  or  Judge  may  think  fit „     7.- 

Servioe  of  notice  on  defendant  not  ap-pearing  to  writ. — Notice 
of  motion  may  be  served  in  such  case  without  special  leave „     8.. 

Service  of  notice  of  motion  with  wi-it. — The  plaintiff  may,  by 
special  leave,  to  be  obtained  ex  parte,  serve  notice  of  motion  on 
any  defendant  with  the  writ,  or  at  any  time  after  service  and 
before  the  time  limited  for  appearance  ;..  „     9. 

Assignment  to  particular  Judge. — Where  proceedings  are  com- 
menced by  notice  of  motion,  it  must  be  brought  to  the  Writ  De- 
partment of  the  Central  Office,  and  be  markedj  by  th«  proper  officer 
with  the  name  of  one  of  the  Judges  of  the  Chancery  Division V.  9  (o). 

Appearance  by  infant. — An  infant  served  with  a  notice  of 
motion  appears  by  guardian  ad  litem  in  all  cases  where,  the 
appointment  of  a  special  guardian  i.i  not  provided  for XVI.  19. 
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Motion  by  poor  person. — ^Every  notice  of  motion  on  behalf       Order. 

of  a  poor  person  (except  an  application  for  admission  to  take,  

defend,  or  be  a  party  to  legal  proceedings,  or  for  diacbarge  of  his 

solicitor)  shall  be  signed  by  his  solicitor  XVI.  31  (6). 

Evidence  on  motion. — ^May  be  given  by  affidavit;  the  deponents 
may  be  ordered  to  attend  for  Cross-examination  XXXVIII.  1. 

Evidence  in  support  of  ex  parte  applications. — Except  by 
special  leave,  no  order  made  ex  parte  in  Court,  founded  on  any 
affidavit,  will  be  of  any  force,  unless  such  affidavit  was  actually 
made  before  the  order  was  applied  for,  and  produced  or  filed  at 
the  time  of  making  the  motion „         19. 

As  to  motions  and  orders  thereon,  see  Seton,  376 — 380;  Morgan,  478,  479; 
Encycl.  Laws  of  Engl.,  tit.  "Motion."  As  to  costs,  see  Seton,  379;  Morgan  & 
Wurtzburg,  46—73. 


(See  Form  30.) 


{Sec  Form  32.) 


1647. 

Formal  parts 
of  indorse- 
ment of  a 
motion-paper 
(a). 

[Dan.  Pr. 
1346.] 

1648. 

Formal  parts 
of  a  notice  of 
motion  (4). 
[Dan.  Pr. 

1348.] 


In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge)  {d) . 

In  the  matter  of  (State  the  particular  matter  in  which 


1649. 

Formal  parts 
of  an  origi- 
nating notice 
of  motion  (c). 


(a)  A  fee  of  11.  is  payable  on  an  order  made  on  motion:  by  a  stamp  im- 
pre^ed  thereon;  Ord.  as  to  S.  0.  Fees,  1884,  Sched.  No.  57,  as  amended 
by  Ord.  as  to  S.  C.  Pees,  Nov.,  1903. 

(6)  As  to  cases  in  which  notice  of  motion  is  required  to  be  given,  and  length 
of  notice,  see  0.  LII.  3,  S;  and  headnote,  p.  862.  The  day  named  in  the  notice 
need  not  be  a  day  on  which  the  Ct.  can  sit:  iJe  Ooulton,  34  C.  D.  22;  and 
see  as  to  amendment  in  this  respect,  Williams  v.  -Oe,  Boinville,  17  Q.  B.  D.  180. 

(c)  Originating  notice  of  motion. — An  originating  notice  of  motion  must  be 
intituled  in  the  matter  of  the  Act  of  Parliament  under  which  the  application  is 
made,  and  of  the  particular  matter  to  which  such  application  relates.  It  must 
be  taken  to  the  Writ,  &c.  Department  of  the  Central  Office  (Booms  68,  69), 
where  a  Judge  will  be  assigned  by  ballot  in  the  usual  way:  0.  V.  9  (o).  An 
originating  motion  must  bear  the  indorsement^prescribed  in  the  case  of  writs 
of  summons:  0.  IV.  4.  It  must  be  served  in  the  same  manner  as  a  writ: 
0.  LXVII.  5.  As  to  service  out  of  the  jurisdiction,  see  O.  XI.  8o,  there  is 
jurisdiction  under  this  rule  to  give  leave  to  serve  any  originating  process  out 
of  the  jurisdiction  in  the  circumstances  in  which  there  is  jurisdiction  under 
Rule  1  of  O.  XI.  to  grant  leave  for  service  of  a  writ  of  summons  or  notice 
of  writ  out  of  the  jurisdiction:  Se  Aktiebolaget,  fc.  Arbitration,  (1910)  2  K.  B. 
727   (C.  A.). 

(rf)  See  O.  V.  9  (e). 
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the   application   is   made,    as   thus:    the   trade   mark, 

No. ,  registered  in  class in  the  name  of  A.  B.), 

and 
(State  the  Act  of  Farlianient,  if  amy,  under  which  the 
application  is  made,  as  thus :  In  the  matter  of  the  Trade 
Marks  Act,  1905.) 
Take  notice  that  the  Court  will  be  moved,  before  the  Honourable 

Mr.  Justice  — — ,  on day,. the  — —  day  of ,  19 — ,  or  so 

soon  thereafter  as  counsel  can  be  heard,  by  counsel  on  behalf  of 
the  above-named  A.  B.  that  (State  relief  sought). 

Dated  the day  of ,  19 — . 

E.  F.,of , 

Solicitor  for  the  above-named  A.  B. 
[or  as  maiy  be']. 
To  C.  D.,  of  [name  and 
address  of  respondent}. 


1650. 

Motion-paper       Formal  parts :  see  Form  30 .  ^ 

absolute  an  To  move  on  behalf  of  0.  D.,  that  the  annexed  order  nisi,  dated 

m^n^'*'*'    — -'  19—,  may  be  made  absolute. 

1347.]  An  affidavit  of  service,  and  the  Registrar's  certificate  of  no  cause 

shown,  accompany. 


1651. 

Motion-paper       Formal  farts :  see  Form  30 . 

serve  notice  of       To  move  on  behalf  of  the.  plaintiff,  that  he  may  be  at  liberty. 

motion  (/).      ^q  serve  notice  of  motion  for  the day  of ,  19 — ,  for  aai 

1348, 1350,      injunction  in  accordance  with  the  indorsement  of  claim  on  the 
i^^i-]  turrit  of  summons  {or  as  may  fee],  on  the  defendant  O.  D.  (If  it  is 

desired  to  serve  the  notice  of  motion  out  of  the  jurisdiction,  state 
where,  as  thus  (g) :  at  Paris  or  elsewhere  in  the  B.epublic  of 
France),  along  with  the  writ  of  summons  in  this  action  [or,  not- 
withstanding that  the  said  defendant  has  not  appeared  in  this 
action,  and  that  the  time  limited  for  entering  an  appearance  tias 
not  expired].  » 

(e)  See  0.  LII.  2,  3;   and  headnote,  p.   862. 

(/)  Leave  to  serve  notice  of  motion. — Such  leave  is  required  (1)  where  the 
dft.  has  not  appeared,  and  the  time  limited  for  appearance  has  not  expired: 
O.  LII.  9;  (2)  where  it  is  desired  to  obtain  leave  to  serve  short  notice:  O.  LIT. 
5;  (3)  where  an  order  for  substituted  service  is  required:  0.  LXVII.  6. 

(S')  As  to  service  of  a  notice  of  motion  out  of  the  jurisdiction,  see  precedingf 
note  (c). 


S.  1.] 
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//  substituted  service  desired,  add:  And  that  service  of  such 
notice  upon  (State  vfhom,  m  in  Form  373)  may  be  deemed  good 
sen'ice  upon  the  said  defendant  CD. 


(See  Form  33 . )  Affidavit  of 

service  of  a. 
notice  of 

motion  (A). 

[Ban.  Pr. 
1351.] 

In  the  High  Court  of  Justice,  Indorsement 

Chancery  Division.  °°  ^Pf  °°." 

, ,  ,  special  motion 

(Jsame  of  Judg§.)  (t). 

iOr,  In  the  Court  of  Appeal.]  ^ublf"' 

day  of ,  19 —  (day  named  in  the  notice  for 

making  motion). 
Brown  , 

T.  i-  ,    Brief  on  motion. 

Dobmson. 

19—.    B.  No.  — .    ' 

For  the  plaintiff  (Continue  as  in  Form  834  (2)). 


1654 

Formal  parts:  see  Form  32.  Notice  of 

on  the  part  of  the  defendant  A.  B.  Tor  as  maif  feel,  that  the  order  ™°tj°°  *» 

.                     ._                                 ^                   i7-i'  discharge  an 

made  in  this  action  \pr,  matter]  dated  the •  day  of ,  19i — ,  order  made  on 

on  the  application  of  the  plaintiff  \or  as  may  he'],  whereby  it  was  man"!^*^' 

ordered  that,  dc,  may  be  discharged.  1358.] 

(fi)  As  to  service  of  a  notice  of  motion,  see  0.  LXVII.  2,  4,  5,  6,  7;  Seton, 
378,  379.  As  to.  filing  in  default  of  appearance,  see  O.  LXVII.  4.  As  to  leave 
to  serve  short  notice  of  motion,  see  Dan.  Pr.  1351.  The  notice  of  motion  must 
state  that  such  leave  has  been  given:  Dawson  v.  Beeson,  22  C.  D.  504.  Leave 
must  be  given  by  the  Judge  in  person:  Conaoher  v.  C,  29  W.  R.  230.  See 
Form  32,  and  notes.  As  to  the  contents  of  an  affidavit  of  service:  0.  LXVII.  9. 
As  to  when  an  affidavit  of  service  must  be  filed,  see  note  (p)  to  Form  33. 

(«■)  Counsel's  brief  will  consist  of  the  evidence  in  support  of,  and  in  opposi- 
tion to,  the  motion,  and  such  observations  as  may  be  necessary  and  proper;  a 
copy  of  the  notice  of  metion  should  be  annexed,  and  generally  a  copy  of  the 
pleadings  should  accompany.  For  forms  of  order  made  on  motion,  see  Seton, 
376,  Nos.  1,  2. 

(A)  An  order  made  on  motion  may  be  discharged  upon  application  to  th» 
Ct.  by  which  it  was  pronounced,  in  the  cases  following,  viz.: — where  the  order 
was  made  ex  parte,  or  was  irregular,  or  fresh  evidence  is  produced  which  was 
not  before  the  Ct.  when  the  order  was  made,  or  in  the  case  of  a  consent  order 
on  the  ground  that  the  consent  was  given  under  a  mistake.  In  other  cases  the 
motion  must  be  made  in  the  Ct.  of  Appeal. 

D. — V.  55 
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7/  the  application  is  made  on  the  grouvd  of  irregularity, ^  add : 
on  the  ground  that  such  order  was  irregular  in  the  foljowing 
particulars  {State  objections  intended  to  be  insisted  on  (l)) ;  and 
that  the  said  plaintiff  [or  as  may.  be}  may  pay  to  the  applicant  his 
costs  of  and  occasioned  hy  such  order,  and  of  this  application:  such 
costs  to  be  taxed. 


Section  II. — ^Petitions. 

(Dan.  Pr.,  pp.  1359—1368.) 
Petitions. — Summary  of  Material  Provisions  of  B.  S.'  C.  1883. 

Oedee. 


Service  on  defendant  not  appearing  to  writ. — A  petition  may  be 


served  in  such  case  without  special  leave LII.  8. 

Footnote. — ^At  the  foot  of  every  petition  (not  being  of  course), 
and  of  every  copy  thereof,  a  statement  must  be  made  of  the 
persons,  if  any,  intended  to  be  served,  and,  if  there  be  none  such, 
a  statement  to  that  efEeot „    16. 

Length  of  notice. — ^Unless  by  special  leave,  there  must  be  at 
least  <too  cZear  rfoys  between  the  service  and  day  for  hearing „   17. 

Answering  petition^  $c. — ^Petitions  which  require  to  be  answered 
must  be  answered  in  the  name  of  the  Senior  Begistrar,  and  orders 
on  petitions  of  oouxse  must  be  drawn  up,  passed,  and  entered  by  or 
under  the  direction  of  the  Registrars  LXII.  18. 

Petitions  presented  in  the  District  Begistries  of  Liverpool  and 
Manchester,  and  requiring  answer,  must  be  answered  in  the  name 

of  one  of  the  District  Begistrars  of  such  respective  Begistries 

E.  S.  C,  May,  1887,  2. 

Assignment  to' particular  Judge. — Where  proceedings  are  com- 
menced by  petition,  it  must  be  brought  to  the  Begistears'  Office, 
and  marked  by  the  proper  officer  with  the  name  of  one  of  the 
Judges  of  the  Chancery  Division  V.  9  (d). 

Appearance  by  infants. — An  infant  served  with  a  petition 
appears  by  guardian  ad  litem  in  all  cases  where  the  appointment 
of  a  special  guardian  is  not  provided  for XVI.  19. 

Poor  persons. — Every  petition  on  behalf  of  a  poor  person 
(except  an  application  for  admission  to  take,  or  defend,  or  be  a 
party  to  legal  proceedings,  or  for  the  discharge  of  his  solicitor) 
shall  be  signed  by  his  solicitor  „     316. 

Tender  of  costs. — ^Where  notice  is  given  to  a  party  served  that 
in  case  of  his  appearance  in  Court  ms  costs  will  be  objected  to, 
accompanied  by  a  tender  of  costs  for  perusing  the  petition,  the 
amount  to  be  tendered  is  11.  10» LXV.  27(19). 

Evidence  on  petitions. — ^May  be  given  by  affidavit :  the  de- 
ponents may  be  ordered  to  attend  for  cross-examination XXXVIII.  1. 

Filing  at  Central  Office. — TSo  order  made  on  a  petition  is  to  be 
passed  until  the  petition  has  been  filed  at  the  Central  Office,  and 
a  note  thereof  made  on  the  order  by  the  proper  officer... _ LXI.  15. 

As  to  petitions  and  orders  thereon,  see  Seton,  371 — 375;  Encycl.  IiawB 
of  Engl.,  tit.  "Petition";  as  to  evidence  on  petitions,  Seton,  374;  as  to 
petitions  adjourned  to  Chambers,  ib.  375.  As  to  costs  on  petitions,  see 
Morgan  &  Wurtzburg,  46—73;  Seton,  374. 


(0  See  O.  LXX.  3. 
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{See  Form  35.) 


(See  Form  38.) 


(Sec  Form  36.) 


(See  Form  37.) 


1655. 

Formal  parts 
of  a  petition 
of  course  (»») . 
[Dan.  Pr. 
1361.] 

1656. 

Consent  to  a 
petition  not 
otherwise  of 
course. 

1657. 

Formal  parts 
of  a  special 
petition  («). 
[Dan.  Pr. 
1360.] 

1658. 

Footnote  to 
a  special 
petition  (o) . 
rOan.  Pr. 
1360.] 

1659. 

Formal  parts 
of  a  petition 
originating 
proceedings 

ip)- 
[Dan.  Pr. 


19—.     B.  No.  — 
In  the  High  Court  of  Justice, 
Chancery  Division. 

(Name  of  Judge)  (q).  l 

In  the  matter  of  (Here  state  the  particular  matter  in        '^ 
tifhich  the  petition  is  presented ;  as  thus :  In  the  matter 

(m)  As  to  petitions  of  course,  see  0.  lAII.  18,  and  headnote,  p.  866. 

(«)  A  fee  of  11.  is  payable  on  answering  and  setting  down  for  hearing  in  Ct. 
a  petition  by  which  any  proceeding  is  commenced,  and  of  10s.  ■  on  any  other 
petition:  by  impressed  stamps;  and  a  fee  of  12.  is  payable  on  an  order  made 
on  the  hearing  of  a  petition:  by  a  stamp  impressed  on  the  order:  Ord.  as  to 
S.  C.  Fees,  1884,  Sched.  Nos.  55—57;  Ord.  as  to  Stamp,  &c.,  July,  1884,  Sched. 
For  forms  of  order  on  petition,  see  Seton,  371,  Nos.  1 — 3. 

(o)  See  O.  MI.  16;  and  headnote,  p.  866.  It  is  not  sufficient  to  state  that 
it  is  intended  to  serve  the  petition  on  "  the  pita,  and  dfts."  in  a  suit,  but  the 
footnote  should  mention  the  respondents  by  name:  Meyriclc  v.  Lawea,  W.  N. 
(1877)  223. 

(j»)  Originating  Petitions. — A  petition  originating  proceedings  must  be 
intituled  in  the  matter  of  the  particular  trust,  property,  or  person  to  which  it 
relates,  and  in  the  matter  of  the  Act  under  which  it  is  presented.  For  titles, 
see  Table  of  Titles,  Form  1078.  An  originating  petition  is  assigned  to  a 
Judge  by  the  first  Clerk  to  the  Registrars  (Room  135).  It  is  answered  at 
the  order  of  course  seat  (Boom  138),  and  must  be  marked  with  the  name  of  a 
Judge:  O.  V.  9  {d).  In  the  Liverpool  and  Manchester  district  registries  it  is 
answered  in  the  name  of  one  of  the  district  registrars:  R.  S.  C.  May,  1887, 
r.  2.  A  fair  copy  of  the  petition  must  be  left  for  the  use  of  the  Judge.  As 
to  the  fee  payable  on  answering  and  setting  down,  see  note  (»),  supra.  An 
originating  petition  must  be  served  in  the  same  manner  as  a  writ  of  summons: 
£).  LXVII.  5.     As  to  service  out  of  the  jurisdiction,  see  note  (s),  next  page. 

(?)  See  O.  V.  9  (<f). 
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of  the  trusts  of  a  sum  of  £1,000  bequeathed  by  the  will 
of  A.  B.,  deoeased,  in  favour  of  C.  D.), 

and 
(Here  state  the  particular  statute  under  which  thepeti- 
tion  is  presented;  as  thus:  In  the  matter  of  the  Trustee, 
Act,  1893). 
To  His  Majesty's  High  Court  of  Justice. 

The  humble  petition  of  E.  F.,  of,  dc. 
Showeth  as  follows: 

I  {State  the  material  facts  on  which  the  application 
'     ■'^'  „  '  (     is  founded,  and  divide  the  statements  into  para- 
graphs numbered  consecutivelif.) 

Your  petitioner  therefore  humbly  prays,  as  follows: 
(State  the  precise  object  of  the  petition,  concluding 
viith  the  usual  prayer  for  general  relief:  See 
Form  36.) 

And  your  petitioner  will  ever  pray,  dtc. 

Note. — It  is  intended  to  serve  this  petition  on  G.  H.  in  the 
petition  named. 


1660. 

Motion-paper 
for  substi- 
tuted service 
of  a  petition 

M-     • 

[Dan.  Pr. 
1362.] 


Formal  parts :  see  Form  30 . 

To  move  on  behalf  of  the  petitioner,  that  service  of  his  petition 
presented  on  the day  of ,  19 — ,  upon  (Describe  proposed 


%s  in  Form  373),  may  be  deemed  good  service  on  th© 
respondent  CD. 


1661. 

Motion-paper 
for  leave  to 
serve  a  peti- 
tion abroad 

w. 

[Dan.  Pr. 
1362.] 


Formal  part» :  see  Form  30 . 

To  move  on  behalf  of  the  petitioner,  for  leave  to  serve  a  copy  of 

his  petition  presented  on  the day  of ,  19 — ,  upon  0.  D., 

at  (State  ivhere,  as  thus :  Dublin,  or  elsewhere,  in  Ireland) . 


(r)  For  forma  of  order,  see  Seton,  9,  Nos.  13,  14.  As  to  substituted  service,. 
see  O.  LXVII.  6. 

(«)  It  is  doubtful  whether  leave  can  be  obtained  to  serve  a  petition  out  of 
the  jurisdiction:  0.  XI.  r.  8a,  does  not  include  "petition,"  but  previous  to 
that  rule  orders  have  been  made  for  service  of  a  petition  out  of  the  jurisdiction,, 
see  Dan.  Pr.  1362,  and  oases  there  cited;  see  also  0.  LXVII.  5,  and  Seton,  19.. 
For  form  of  order,  see  Seton,  9,  No.  15. 
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1662. 

Formal  parts:  see  Form  8.  Affidavit  of 

1-  On  " J  the day  of ,  19 — ,  before  six  o'clock  in  the  petition"*)* 

evening  [or,  two  o'clock  in  the  afternoon;  or  as  may  'be{u)\  I  J^g*"^-^''- 
served  {Describe  the  person  or  persons  required  to  be  served;  as 
thus  : 

A.  B.,  the  defendant  [or,  A.  B.,  one  of  the  defendants^-in 
this  action, 

Or, 
A.  B.,  who  is  attending  the  proceedings  in  this  action  [or, 
matter], 

Or, 
A.  B.,  in  thq.  order  made  in  this  action  [or,  matter]  dated  the 
day  of ,  19 — ,  named, 

Or, 

A.  B.,  who  is  named  in  the  note  at  the  foot  of  the  petition 

hereinafter  mentioned, 

Or, 

Mr.  C.  D.,  who  acts  as  solicitor  [or,  agent]  in  this  action  [or, 

matter]  for  the  plaintiff,  <£c., 

Or, 

each  of  the  following  persons,  that  is  to  say:  (1)  A.  B.,  one  of 

the  defendants  in  this  action;   (2)  Mr.  C.  D.,  who  acts  ^s 

solicitor  in  this  action  for  the  plaintiff;  and  (3)  Mr.  G.  H.. 

who  acts  as  agent  in  this  action  for  L.  M.,  who  is  attending 

the  proceedings  therein, 
— or  as  may  be), 

with  a  petition  preferred  in  this  action  [or,  matter]  by  {State 
whom ;  as  thus :  the  above-named  plaintiffs)  to  the  High  Court  of 
Justice,  Chancery  Division,  with  the  fiat  or  order  of  the  Court  (a;) 

thereon,  dated  the day  of ,  19 — ,  whereby  it  was  ordered 

that  all  parties  concerned  should  attend  thereon  on  the day 

of .  19 — ,  and  notice  thereof  was  to  be  given  forthwith  [or  as 

may  he\  and  with  the  note  at  the  foot  of  the  said  petition,  and 

(f)  As  to  service  of  a  petition,  see  0.  LXVII.  2,  4,  5,  6,  7.  As  to  the 
contents  of  an  affidavit  of  service:  Ibid.,  9.  If  the  affidavit  of  service  is  not 
filed  on  or  before  the  day  of  hearing,  the  order  is  not  post-dated,  but  the 
registrar  makes  a  memorandum  in  the  margin  of  the  order  that  the  affidavit 
has  been  sworn  and  filed,  and  the  recital  in  the  order  is  "  No  one  appearing 
for  A.  B.,  although  duly  served,  as  by  affidavit  appears":  28  S.  J.  691. 

(«)  As  to  the  hours  of  service  where  personal  service  is  not  required,  see 
0.  LXIV.  11.  Affidavits  of  service  are  required  to  state  when,  where,  and  how 
and  by  whom  service  was  effected:  0.  LXVII.  9. 

(a;)  As  to  answering  the  petition,  see  note  (j)),  p.  867. 
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of  which  note  a  true  copy  is  set  forth  in  the  schedule  hereto:  by 
delivering  a  true  copy  of  the  said  petition,  fiat  or  order,  and  foot- 
note to,  and  leaving  the  same  with  {Describe  the  person  or  persons 
on  i&hom,  and  where,  service  was  effected;  as  thus: 

the  said  A.  B.,  personally,  at  (State  where),  in  the  (county) 

of , 

Or, 
the  said  A.  B.,  personally,  at  (State  where),  in  the  (county) 

of ,  and, the  said  CD.,  personally,  at,  dc, 

Or, 
each  of  the  following  persons,  that  is  to  say:  (1)  the  wife  of 
the  said  A.  B.,  at  his  dwelling-house,  situate  at  (State  where), 

in  the  (county)  of ;  (2)  the  clerk  of  the  said  C.  D.,  at  the 

address  for  service  of  the  said  0.  D.,  situate  at,  dte.;  and 

(3)  the  servant  of  the  said  G.  H.,  at  the  address  for  serivice 

of  the  said  G.  H.,  situate  at,  dc). 

2.  At  the  time  of  the  aforesaid  service  thereof,  I  showed  the  said 

original  petition,  with  the  said  fiat  or  order  thereon,  and  foot-note 

thereto,  to  the  person  \_or,  to  each  of  the  persons^]  to  whom  such 

true  copy  thereof  was  delivered  by  me  as  aforesaid. 

Schedule . 

(Set  out  a  copy  of  the  foot-note)  (y) . 


1663. 

Bequest  that 
a  petition, 
adjourned 
without  day, 
may  be 
restored  to 
the  paper. 
[Dan.  Pr. 
1364.] 


(Short  title  and  reference  to  the  record.) 

I  request  that  the  petition  of  A.  B.,  presented  on  the  '^ 

19—,  and  directed  on  the ,  19 — ,  to  stand  over,  may  be  restored 

to  the  paper  of  petitions  of  Mr.  Justice -,  for  the  next  petition 

dayi    Dated  this day  of ,  19 — . 

C.  D.,  solicitor  for  the  petitioner. 


1664. 

Request  that 
a  petition 
directed  to 
stand  over,  or 
adjourned  for 
further  con- 
sideration, 
maybe 
restored  to 
the  paper. 
[Dan.  Pr. 
1364.] 


(Short  title  arid  reference  to  the  record.) 

I  request  that  the  petition  of  A.  B.,  presented  on  the ,  19 — , 

and  directed  on  the ,  19 — ,  to  stand  over  [or,  the  further  con- 
sideration whereof  was  adjourned  by  the  order  dated  the , 


19 — j,  may  be  placed  in  the  paper  of  petitions  of  Mr.  Justice , 

for  the  next  petition  day. 


(y)  0.  LII.  16;  Dan.  Pr.  1360. 
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1665. 

Formal  parts :  see  Form  31 .  Notice  of 

Take  notice  that  the  petition  of  A.  B.,  presented  {dc. :  as  m  petition. 
Form  1663  or  1664),  has  this  day  been  placed  by  the  Registrar  in  [^g^^n^"^' 
the  paper  of  petitions  of  Mr.  Justice  — —  for  the  next  petition  day. 


1666. 

Formal  parts :  see  Form  30 .  Motion-paper 

To  move,  on  behalf  of  the  petitioner,  for  liberty  to  amend  hisi  to^amend^ 

petition  presented  on  the day  of  ,  .19 — ,  ae  he  may  be  petition(s)> 

advised  [or,  by  {Here  state  the  nature  of  the  amendments  desired)'],  ises.] 


In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge.) 
Brown  \ 

_^  ,  .  ■  >    Brief  on  Petition. 

Dobmson.        I 

19—.    B.  No.  — .    ; 

For  the  petitioner  [or,  respondent  A.  B.j. 

Mr.  Y.,  K.C.  {Continue  as  in  Form  834  (2)). 


1667. 

Indorsement 
on  brief  on 
hearing  of 
petition  (a). 


{Same  as  Form  1654.) 


(z)  For  forms  of  order,  see  Seton,  9,  Nos.  14,  15. 

(a)  Counsel's  brief  will  consist  of  a  brief  copy  of  the  petition,  and  of  the 
evidence  on  each  side,  together  with  such  observations  as  may  be  necessary  and 
proper. 


1668. 

Notice  of 
motion  to 
discharge  am 
order  made 
on  petition. 
[Dan.  Pr. 
1367.] 


ra 


CHAPTER  XXIV. 

INJUNCTIONS  AND  RESTRAINING  ORDP^RS,  AND 
ORDERS  AND  NOTICES  IN  THE  NATURE 
THEREOF. 

{Dan.  Pr.,  pp.  1369—1432.) 


Section  I. — Injunctions  and  Restraining  Orders. 

{San.  Pr.,  pp.  1369—1422.) 

Injunctions,  ^c. — Summary  of  Material  Provisions  of  R.  S.  C.  1883. 

Early  trial  in  urgent  cases. — Whenever  an  application  is  made       Oedee. 

hef ore  trial  for  an  injunction  or  other  order,  and  on  the  opeiiing  

■of  such  application,  or  at  any  time  during  the  hearing  thereof,  it 
appears  to  the  Judge  that  the  matter  in  controversy  is  one  which 
can  be  most  conveniently  dealt  with  by  an  early  trial,  without 
first  going  into  the  whole  merits  on  affidavit  or  other  evidence  for 
the  purposes  of  the  application,  the  Judge  may  make  an  order  for 
such  trial,  to  be  held  at  the  next  or  any  other  assizes  for  any 
place,  if  it  shall  appear  convenient,  and  may  in  the  meantime 
make  such  order  as  the  justice  of  the  case  may  require li.  la. 

Application  for  interlocutory  order. — ^May  be  made  by  any 
party;  if  by  plaintiff,  it  may  be  made,  either  ex  parte  or  witli 
notice,  at  any  time  after  the  issue  of  the  writ  of  summons,  and  if 
iy  any  other  party,  then  on  notice  to  the  plaintiff,  and  at  any 
time  after  appearance „    6. 

Writ  of  injunction  abolished. — ISo  writ  of  injunction  is  to  be 
issued;  but  an  injunction  is  to  be  by  a  judgment  or  order:  which 
is  to  have  the  effect  which  a  writ  of  injunction  previously  had....         „    11. 

Injunction  against  repetition  of  injury. — ^In  any  case  in  which 
-an  injunction  has  been  or  might  have  been  claimed,  the  plaintiff 
jnay,  before  or  after  judgment,  apply  for  an  injunction  to  restrain 
the  defendant  from  the  repetition  or  continuance  of  the  wrongful 
act  complained  of  „    12. 

Furnishing  copies  of  a-ffidavits. — ^In  case  of  an  ex  parte  applica- 
tion for  an  injunction,  the  party  making  such  application  must 
furnish  copies  of  the  affidavits  upon  which  it  is  granted  (upon 
payment  of  the  proper  charges),  immediately  upon  receipt  of  a 
written  request  for  the  same,  or  within  such  time  as  may  be 
specified  in  the  request,  or  the  Court  or  a  Judge  may  direct LXVI.  7  (;"). 

As  to  injunctious  generally,  see  J.  A.  1873,  s.  25,  sub-s.  8;  Kerr  on 
Injunctions;  Joyce  on  Injunctions;  Seton,  507 — 724;  Encyol.  Laws  of  Engl., 
tit.  "Injunction." 
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1669. 
The  plaintiff's  claim  is  for  an  injunction  to  restrain  the  defen-  Indorsement 
dant  A.  B.  from  {State  lohat ;  see  Forms  1672  to  1684).  Zmmo^Li 

claim  of  an 
in-jnDotiou  («). 
[Dan.  Pr. 
1371.] 

1670. 

Formal  parts :  see  Form  30 .  Motion-paper 


To  move  on  behalf  of  the  plaintiff,  for  an  order  restraining  the  i°juneti"n  (*). 


defendant  A.  B.  [or  as  num/  be;  see  Form  16710  ^ro™  {State  [I'an 

what;  see  Forms  1672  to  1684),  until  after  the day  of ,  '*'''''-' 

19 — .    And  for  leave  to  serve  notice  of  motion  for  that  day  along 
Tvith  the  writ  of  summons  [or  as  may  be}. 


1671. 
Formal  parts :  see  Form  32.  General  form 

on  the  part  of  the  plaintiff,  that  the  defendant  A.  B.,  his  motio'n  for* 

Or,  defendants  A.  B.,  C.  D.,  dc,  their,  and  each  of  their,       an  injunction. 
x)fficers,  contractors,  servants,  workmen,  and  agents  (c)  [or  as  may  Hio.j 
fee],  may  be  restrained,  by  the  order  and  injunction  of  this  honour- 
able Court,  from  (State  what  (d) :  for  other  examples,  see  Forms 
1672  to  1684):  until  the  judgment  in  this  action  [or  as  may  be], 
ov  until  further  order  (e). 


(o)  See  0.  II.  1;  O.  III.  1—3;  App.  A.,  Part  III.,  Sect.  IV.;  Colebourne 
y.  C,  1  C.  D.  690. 

(fi)  An  injunction  may  be  granted  by  an  interlocutory  order  of  the  Ct.  in 
^11  oases  in  which  it  shall  appear  to  the  Ct.  to  be  just  or  convenient  that  such 
order  should  be  made;  and  any  such  order  may  be  made  either  unconditionally, 
or  upon  such  terms  and  conditions  as  the  Ct.  shall  think  juat:  J.  A.  1873,  s.  23, 
-sub-s.  8.  As  to  injunctions  on  interlocutory  applications,  see  Dan.  Pr.  1403 — 
1417;  Seton,  507 — 523.  As  to  the  power  of  a  Judge  to  make,  in  urgent  cases, 
interlocutory  orders  for  another  Judge  who  may  be  temporarily  .absent,  see 
J.  A.  1881,  s.  12.  As  to  who  may  apply  and  when,  see  0.  L.  6;  and  headnote, 
p.  872.  As  to  the  form  of  order,  see  Seton,  507,  No.  1.  As  to  undertaking  as 
to  damages.  Ibid.,  509 — 511.  Aa  to  service  of  injunction.  Ibid.,  511.  For 
forms  of  order,  Ibid.,  507,  508,  Nos.  1 — 5.  As  to  mandatory  injunctions,  see 
Dan.  Pr.  1400—1402;  Seton,  518—521.  Aa  to  the  modern  form  of  order  for 
a.  mandatory  injunction,  see  Seton,  655,  No.  6 ;  Jachaon  v.  Normanby  Brick  Co., 
(1899)  1  Ch.  438;  Andrews  v.  Waite,  (1907)  2  Oh.  600.  A  party  who  has 
deliberately  consented  to  a  perpetual  injunction  will  not  be  permitted  to  with- 
draw his  consent,  merely  because  he  subsequently  discovers  that  he  might  have 
a  good  defence  to  the  action:  Elaaa  v.  Williams,  54  L.  J.  Ch.  336. 

(c)  See  Seaward  v.  Patterson,  (1897)  1  Ch.  546;  Dan.  Pr.  1413;  Seton,  609. 

{<!)  As  to  breach  of  contract,  see  Seton,  523 — 536. 

(e)  As  to  the  meaning  of  these  words,  see  Bolton  v.  London  School  Board, 
7  0.  D.  766;  Seton,  508,  509. 
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1672. 

Notice  of  Proceed  as  in  Form  1671  to  Court, 

motion  to  .                     .       .                                        ■         1             n            1      -1  T 

restrain  inter-  irom  Continuing  to  erect  or  raise  the  walls  or  building,  now  m 

indent  li'ht  ''0^1'^''^  °f  erection  by  the  defendants  to  the  north  of  the  plaintiff's- 

(«).  premises,  situate  and  being  {Describe  the  plaintiff's  premises),  to- 

i3^i   ^  ^  greater  height  than  the  same  wall  or  building  now  is:  until,  dc 


1673. 

Notice  of  Proceed  as  in  Form  1671  to  Court, 

restrain  sale     from  selling,  offering  for  sale,  dealing  with,  or  disposing  of  any  of 

of  goods  under  tjje  goods  and  chattels  mentioned  or  referred  to  ia  the  bill  of  sale 
%  Dill  of  Bale. 

dated  the  — —  day  of  ,  19 — ,  and  made  between  (State  the- 

parties):  until,  dc. 


1674. 

Notice  of  Proceed  as-  in  Form  1671  to  Court, 

restrain  in-      from  printing,  publishing,  selling,  or  otherwise  circulating  such 

^^^Thttf)   PO"^tioii  o^  tlie  defendant's  works,  intituled  "Mineral  Statistics. of ' 

[Dan.  Pr.        the  United  Kingdom  of  Great  Britain  and  Ireland,  for  the  year 

■-'     19 — ,"  as  is  set  forth  in  the  statistics  contained  in  the  annual 

statements  or  publications  published  by,  or  on   behalf    of,  the- 

plaintiff,  and  entitled  (State  what) ;  and  from  doing  any  other  act 

or  thing  in  invasion  or  infringement  of  the  plaintiff's  copyright; 

in  the  said  annual  statements  or  publications,  or  any  of  them: 

until,  dc. 


1675. 

The  like  {g).         Formal  parts :  see  Form  32 . 

'Dan  Pr 

[388.]  on  the  part  of  the  plaintiff,  that  the  defendant,  his  printers  and! 

publishers,  and  his  and  their  agents,  servants,  and  workmen,  may 
be  restrained  by,  dc,  from  further  printing,  publishing,  selling,, 
delivering,  or  otherwise  disposing  of,  the  book  called  "London 
Lyrics,  by  F.  L."  printed  and  published  for  the  defendant;  or 

(e)  As  to  interference  with  ancient  lights,  water-courses,  and  other  ease- 
ments, see  Dan.  Pr.  1384,  1385.  As  to  interference  with  ancient  lights,  see- 
Seton,  553 — 563;  with  mineral  rights,  Ibid.,  563 — 574;  with  right  of  way,. 
Ibid.,  574 — S82;  with  water  rights,  Ibid.,  582 — 589;  with  rights  of  common,. 
Ibid.,  589—593 ;  with  rights  of  market.  Ibid.,  693,  594. 

(/)  See  Scott  v.  Stanford,  V.-C.  W.,  7  Feb.  1867,  Reg,  Lib.  B.  628  (at  the^ 
hearing):  L.  R.  3  Bq.  718.  For  a  collection  of  oases  as  to  injunctions  relating- 
to  copyright,  with  forms  of  orders,  see  Seton,  664 — 672. 

(jr)  Moxon  v.  Locker,  V.-O.  J.,  16  June,  1870,  Reg.  Lib.  B.  1668. 
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any  copy  or  copies  thereof;  and  from  printing  or  publishing  the 
book  called  "  A  selection  from  the  works  of  F.  L.,"  or  any  colour- 
able imitation  thereof:  until,  dc. 


1676. 

Proceed  as  in  Form  1671  to  Court,  Notice  of 

from  taking  any  further  proceedings  by  distress,  to  recover  the  restrain 
rents  and  profits  of  the  hereditaments  and  premises  situate  and  ^enTw*""^ 
being  (Describe  the  premises);  and  from  putting  into  force  and 
execution  the  distress  levied  by  the  defendant  upon  the  goods  and 
chattels  of  W.  P.:  until,  dc. 


1677. 

Proceed  as  in  Form  1671  to  Court,  Notice  of 

from  causing  or  permitting  any  sewage,  or  water  polluted  with  ^strain  a 

sewage,  to  pass  through  the  drains  or  channels  under  their  control  Local  Board  of 

into  the  river  C,  in  such  manner  as  to  render  the  water  of  the  said  polluting  a 

river  at  or  near  the  plaintiff's  mill,  situate  at  (State  iifhere),  unfit  VZ^^  ^^h' 

for  use  by  the  plaintiff,  or  otherwise  injurious  to  the  health  of  the  i382.] 
persons  resident  at  the  said  mill:  until,  dc. 


1678. 
Proceed  as  in  Form  1671  to  Court,  Notice  of 

from  possessing  himself  of,  getting  in,  or  receiving,  and  from"  restrain  the 
disposing  of,  charging,  or  incumbering,  any  part  of  the  moneys,  ^^'^f'^;"'^ 
credits,  property,  assets,  estate,  or  effects  of,  or  belonging  to  the  assets,  or 
partnership  business  in  the  indorsement  on  the  writ  of  summons  ^t™he    °^ 
mentioned;  and  from  incurring  any  debts  or  debt  in  respect  of  the  business  (/.). 
saidf  business,  and  from  carrying  on,  or  in  any  manner  interfering 
in,  or  intermeddling  with,  the  said  business,  or  any  of  the  moneys, 
property,  assets,  or  affairs  thereof,  without  the  consent  of    the 
plaintiff:  until,  dc. 


(k)  See  Booper  v.  Cantpbell,  V.-C.  S.,  10  July,  1865,  Reg.  Lib.  A.  1308. 
For  injunction  to  restrain  removal  of  hay  from  a  farm,  see  Hunt  v.  Brown, 
M.  R.,  9  Feb.  1864,  Reg.  Lib.  A.  19S. 

(»)  For  forms  of  order  restraining  pollution  of  water,  see  Seton,  605 — 608, 
Nos.  1 — 5;  and  see  Ibid.,  608 — 612.  As  to  injunctions  against  nuisances,  see 
Dan.  Pr.  1381—1387;  Seton,  595—605. 

(Jc)  As  to  injunctions   in  suits  between  partners,  see  Seton,  679—685. 
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1679. 

Notice  of  Proceed  as  in  Form  1671  to  Court, 

restrain  from  making  and  selling,  or  making  or  selling,  any  blue  or  purple 

S*"at^T«i'*    violet  dyo  made  according  to  the  process  discovered  in  the  speci- 

[Dan.  Pr.        fication  of  the  letters  patent  in  the  indorsement  on  the  writ  of 

■•'  summons  mentioned,  or  according  to  any  process  being  a  colourable 

imitation  thereof;  and  from  in  any  manner  infringing  the  said 

letters  patent:  until,  dc. 


Proceed  as  in  Form  1671  to  Court, 


1680. 

Notice  of 
motion  to  re- 
strain transfer  from  transferring  the  £ Consols,  standing  in    their    names 

payment  of      ^^  ^he  books  of  the  Bank  of  England,  or  any  part  thereof,  and 

dividends  (m).  from  receiving  the  dividends  and  interest  due  or  to  accrue  due 

thereon;  and  that  the  Governor  and  Company  of   the  Bank  of 

England  may  be  restrained  from  permitting  such  transfer,  and 

from  paying  such  dividends  and  interest:  until,  &c. 


Proceed  as  in  Form  1671  to  Court, 


1681. 

Notice  of 
motion  to 

restrain  in-  from  affixing,  or  causing  to  be  affixed,  to  any  casks  of  wine  shipped 
trademark (m).  to  their,  or  any  of  their  order,  or  used  by  them,  or  any  of  them,  the 
[5f°;  ^'''  brand  or  mark  of  a  crown,  and  the  word  Seixo,  or  any  other  com- 
bination of  marks  or  words  so  contrived  as,  by  colourable  imitation, 
or  otherwise,  to  represent  the  marks  or  brands  used  by  the  plaintiff; 
and  from  employing,  or  permitting  to  be  employed,  any  marks  or 
brands,  or  words  or  other  designation,  in  respect  of  wines  offered 
for  sale  by  the  defendants,  or  any  of  them,  whicK  shall  be  so 
contrived  as  to  represent,  or  to  induce  a  belief,  that  such  wines 
are  Crown  Seixo,  or  the  produce  of  the  quinta  do  Seixo,  in  the 
indorsement  on  the  writ  of  summons  mentioned;  and  also  from 
describing,  or  offering  for  sale,  the  wine  simply  as  Seixo  wine;  or 
otherwise  using  the  word  Seixo  in  respect  of  such  wine,  without 
clearly  distinguishing  the  same  from  wine  produced  from  the 
plaintiff's  said  quinta  do  Seixo:  until,  &c. 


(V)  As  to  injunctions  in  patent  oases,  see  Dan.  Pr.  1388;  Seton,  629 — 654. 
For  forms  of  orders,  Ibid.,  629,  Nos.  1 — 4. 

(m)  Sullivan  v.  Plimpton,  V.-C.  M.,  11  Jan.  1869,  Reg.  Lib.  B.  6. 

(»)  See  Seixo  v.  Provezende,  V.-C.  W.,  17  Feb.  1865,  Reg.  Lib.  B.  1067 
(on  motion  for  decree);  AjEEd.  L.  C,  17  Jan.  1866,  Reg.  Lib.  B.  199;  L.  R. 
1  Ch.  192;  12  Jur.  (N.  S.)  215.  For  a  eolleetion  of  oases  as  to  injunctiona 
respecting  trade  marks,  labels  and  names,  and  forms  of  orders,  see  Seton,  613 — 
629. 
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1682. 
Proceed  as  in  Form  1671  to  Court,  Notice  of 

from  representing  or  stating  in  any  way,  either  verbally  or  in  restrain 
writing,  and  in  particular  either  by  circular  or  spurious  experiment  slaniier  and 
or  otherwise,  that  the  plaintiff  company's  process  does  not  contain  plaintiff's 
meat  or  extract  of  meat,  or  any  other  ingredient  stated  by  the  ^^^fo^g 
plaintiff  company  to  be  contained  therein,  or  otherwise  slandering  experiments, 
or  libelling  the  plaintiff   company  in  their  trade,  or  otherwise     • " 
representing,  or  suggesting,  or  doing  anything  calculated  to  repre- 
sent or  suggest,  that  the  plaintiff  company's  preparation  is  spurious 
or  not  genuine. 


1683. 
Formal  parts :  see  Form  32.  Notice  of 

on  the  part  of  the  plaintiff  ^or  as  may  fee],  that  A.  B.,  of,  <fc.,  may  restrain 

be  restrained,  until  further  order,  from  intermarrying  with  the  marrying 

plaintiff  C.  D.  [or  as  may  fee],  and  from  having  any  intercourse  Court (;>). 

or  communication  with  the  said  C.  D.  \?,%%\   ^ 


1684. 

Proceed  as  in  Form  1671  to  Court,  Notice  of 

„  „  ,,.  .     ,  ..  ...       motion  to 

from  lellmg  any  timber  or  other  trees  standing  or  growing  in  tlie  restrain  the 
meadow,  or  in  the  hedge,  situate  (State  where) ;  and  from  cutting  ^ ''\°^  ?\ 
the  said  hedge,  or  the  underwood  thereof;  and  from  committing  [Dan.  Pr. 

....  •  1 380  1 

any  other  waste,  or  otherwise  interfering  with,  the  said  meadow,    '     '-' 
or  trees,  or  hedge:  until,  dtc. 


1685. 
Form/xl  parts:  see  Form  31.  Notice  of 

Take  notice  that  Mr.  .Justice has  this  day  made  an  order  h^^"* ^"en. 

herein,  whereby  you,  your  servants  and  agents  [or  as  may  fee],  are  granted  (r). 

[Dan.  Pr. 

(o)  See  Coleman  v.  Pearson,  Chitty,  J.,  25  Jan.  1889,  Reg.  Lib.  A.  91.    For   ^*'^J 
form  of  order,  see  Seton,  675,  JSTo.  2.     As  to  injunctions  to  restrain  libels  and 
slander  of  title,  see  Seton,  674 — 677;   and  note  particularly  the  eases  cited, 
Ibid.,  676. 

(p)  See  Dawson  v.  Thomson,  V.-C.  W.,  28  Mar.  1865,  Reg.  Lib.  A.  540. 
For  order  discharging  order  for  committal  of  husband  for  marrying  ward,  on 
payment  by  him  of  the  costs,  see  Tredwell  v.  Gray,  V.-C.  K.,  at  Chambers, 
14  Dec.  1866,  Reg.  Lib.  B.  2698.  As  to  the  protection  of  wards  from  removal 
or  marriage,  see  Dan.  Pr.  974,  982,  983,  992.  For  cases  and  forms  of  order, 
see  Seton,  988—1016. 

(17)  For  interim  order  in  like  case,  see  Ridgway  v.  B.,  V.-C.  W.,  23  May, 
1866,  Reg.  Lib.  A.  901.  As  to  waste  and  trespass,  see  Dan.  Pr.  1377 — 1381. 
As  to  waste,  see  Seton,  535 — 547.    As  to  trespass,  see  Ibid.,  547 — 553. 

(»■)  As  to  service  of  a  copy  of  the  Registrar's  minutes  of  the  order,  see 
Dan.  Pr.  1413;  Seton,  511.     A  judgment  or  order  for  an  injunction  is  to  be 
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restrained  by  injunction  of  this  Court  from  {State  terms  of  the 
injunction) . 

And  take  notice  also  that  the  said  order  will  be  drawn  up,  a,nd 
served  upon  you,  as  soon  as  practicable. 

If  ex  parte,  add :  And  that  true  copies  of  the  afSdavits  whereon 
the  said  order  was  made  are  served  herewith  [or,  will  be  served 
with  a  ooTpj  of  the  said  order]. 


1686. 

Affidavit,  of 
nerrice  of 
order  for 
itijunction. 
[Dan.  Pr.  . 
1414.] 

1687. 

Notice  of 
motion  to 
dissolve  an 
interlocutory 
injunction  («), 
[Dan.  Pr. 
1414.] 


(Same  as  Form  980.) 


Formal  parts:  see  Form  32. 
on  the  part  of  the  defendant  A.  B.,  that  the  order  made  herein 

dated  the  — —  day  of ,  19 — ,  may  be  discharged,  or  varied, 

and  the  injunction  thereby  awarded  may  be  dissolved;  and  that 
the  costs  of  and  incident  to  such  order  and  consequent  thereon  and 
of  this  application  may  be  paid  by  the  plaintiff. 


1688. 

Notice  of 
motion  to 
4lisoharge,  for 
irregularity, 
order 
awarding 
injunction. 
[Dan.  Pr. 
1414,  1422.] 


Formal  parts:  see  Form  32. 

on  the  part  of  the  defendant  A.  B.,  that  the  order  dated  the 

day  of ,  19 — ,  made  in  this  action,  on  the  application  of  the 

plaintiff,  whereby  it  was  ordered  that  (State  lOhat),  may  be  dis- 
charged on  the  ground  of  irregularity  in  the  following  particulars, 
viz.  (Show  the  objections  intended  to  be  insisted  upon  (t)),  with 
costs  to  be  taxed  and  paid  by  the  plaintiff  to  the  said  defendant. 


1689. 

Notice  of 
motion  to 
commit  for 
breach  of 
jn junction  (u). 
[Dan.  Pr. 
1420.] 


(Same  as  Form  1003.) 


dated  and  take  effect  from  the  day  on  which  it  is  pronounced:  0.  XLI.  3; 
O.  LII.  13.  A  party  having  notice  of  the  order  is  bound  by  it  from  that 
time,  and  not  merely  from  the  drawing  up  of  the  order.  See  cases  collected, 
Dan.  Pr.  1413,  1419;  Seton,  511. 

(s)  As  to  dissolving  an  injunction,  see   Seton,  516 — 518. 

(«)  0.  LXX.  3. 

(«)  Por  forms  of  order,  see  Seton,  429,  430,  Nos.  1,  2.  For  form  of  order 
for  a  sequestration  on  breach  of  an  undertaking.  Ibid.,  441,  442,  Nos.  5,  6;  and 
see,  a;  to  breach  of  injunction.  Ibid.,  521 — 523. 
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Section  II. — Restraining  Orders  under  5  Vic.  c.  5,  s.  4  (a?). 

{Ban.  Pr.,  pp.  1423,  1424.) 

In  the  High  Court  of  Justice,  Originatiilg 

Chancery  Division.  motion 

for  a  restrain- 
(Name  of  Judffe)  {z).  j.?g  order  (y). 

In  the    matter  of  the  trusts  of  the   will    of  A.   N.,  1*23.] 

deceased;  and 

In  the  matter  of  the  Court  of  Chancery  Act,  1841 ; 

and 
In  the  matter  of  A.  B.  (^). 

Formal  parts:  see  iForm  1649. 

On  behalf  of  the  said  A.  B.,  of  (residence  and  description), 
for  an  order  to  restrain  the  Governor  and  Company  of  the  Banfc 

of  England  [or  as  may  be]  from  permitting  the  transfer  of  £ 

Consols  \_or  as  w>ay  &e]  standing  in  the  name  of  C .  D .  in  their 
hooks;  and  from  paying  any  dividend  due,  or  to  become  due 
thereon. 


1691. 

{Title  as  in  preceding  Form,  and  reference  to  the  record  (zz).)  Petition  for 

To  His  Majesty's  High  Court  of  Justice.  [Dan.  Pr. 

The  humble  petition  of  the  above-named  A.  B.,  of  1423.] 

(residence  and  description). 
Showeth  as  follows: 

1.  ■\  (Set  forth,  concisely/,  in  numbered  paragraphs,  the  circum- 

2.  y      stances  on  'Which  the  petitioner  relies  to  induce  the  Court 
4}.  J       to  make  the  order.) 

Your  petitioner  therefore  humbly  prays,  that  the 
Governor  and  Company  of  the  Bank  of  England  [or 
as  mxey  he]  may  be  restrained  from  permitting  the 

transfer  of  the  said  £ Consols  [pr  as  nrny  he], 

and  from  paying  any  dividend  due  or  to  become 
due  thereon,  until  further  order. 


(x)  See  the  Court  of  Chancery  Act,  1841  (5  Vic.  c.  5),  s.  4. 

(y)  As  to  title,  see  Re  Pike,  W.  N.  (1902)  42,  where  the  stock  stood  in  the 
joint  names  of  the  testatrix  and  another;  the  notice  of  motion  was  directed 
to  be  also  intituled  in  the  matter  of  the  trusts  of  the  will.  The  application, 
may  be  made  ecc  parte.  For  form  of  order,  soe  Seton,  6th  ed.  729,  No.  2;  and 
see  Me  Blakestey,  23  C.  D.  549,  where  an  interim  order  restraining  the  transfer 
until  over  "the  next  motion  day  was  made. 

(2)  See  0.  V.  9(c). 

(zz)  See  0.  V.  9(rf). 
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1692. 

Notice  of 
motion  to 
discharge  the 
order  (ffl). 
[Dan.  Pr, 
1424.] 


Formal  parts :  see  Form  32. 
on  the  part  of  C.  D.,  of  {residence  and  description),  that  the  order 

in  this  matter  dated  the day  of ,  19 — ,  whereby  it  was 

ordered  that  (Recite  the  mandatory  part  of  the  order)  may  be  dis- 
charged: with  costs  to  be  taxed  and  paid  by  the  said  A.  B.  to  th& 
eaid  C.  D. 


Section  III. — Eesteaining  Transfer  of  Stock,  or  Shares,  or 
Dividends  thereon,  under  R.  S.  C.  Ord.  XL VI. 

(San.  Pr.,  pp.  142S— 1428.) 

Sestraining  Transfer  of  Stock,  S^c. — Summary  of  Material  Provisions  of 
B.  S.  C.  1883. 

Oedee. 

Writ  of  distringas  abolished. — No  writ  of  distringas  is  to  be 

issued  under  5  Vie.  o.  S,  a.  5  XLVI.  2. 

Meaning  of  terms  employed. — The  expression  "company  "  in- 
cludes the  Governor  and  Company  of  the  Bank  of  England  and 
any  other  public  company,  and  the  expression  "stock  "  includes 
shares,  securities,  and  dividends  thereon  „       3. 

Filing  and  service  of  affidavit  and  notice. — Any  person  claiming 
to  be  interested  in  any  stock  standing  in  the  books  of  a  company, 
may,  on  an  affidavit  by  himself  or  his  solicitor  in  the  prescribed 
form,  and  on  filing  the  same  at  the  Central  Office  or  any  district 
registry  with  a  notice  in  the  prescribed  form,  and  on  procuring 
an  office  copy  of  the  affidavit  and  a  duplicate  of  the  notice  authen- 
ticated by  the  seal  of  the  Central  Office  or  any  district  registry, 
serve  such  office  copy  and  duplicate  notice  on  the  company. .  r. „       4. 

Address  of  claimant  to  he  stated. — A  note  must  be  appended  to 
the  affidavit  stating  the  person  on  whose  behalf  it  is  iued,  and  to 
what  address  notices  are  to  be  sent „       5. 

Service  of  notices. — ^Notices  may  be  sent  through  the  post  by 
prepaid  letter  to  the  person  at  the  address  stated  or  at  any 
substituted  address  '. : „       6. 

Alteration  of  address. — The  address  may  be  altered  by  the 
person  filing  the  affidavit:  such  alteration  will  not  affect  notices 
sent  before  the  alteration  to  the  original  address.  The  alteration 
may  be  made  by  service  o^  a  memorandum  thereof  on  the  company.  ,,       7. 

M-ffect  of  service  of  affidavit  and  notice. — Service  of  the  affidavit 
and  notice  will  have  the  same  force  and  effect  against  the  company 
as  a  writ  of  distringas  would  have  had  „       8. 

Withdrawal  or  discharge  of  notice. — A  notice  filed  under  rule  4 
may  be  withdrawn  on  a  written  request  of  the  person  by  whom  it 
was  given,  or  its  operation  made  to  cease  by  an  order  to  be 
obtained  by  motion  on  notice  or  by  petition  or  summons  served 
by  any  person  claiming  interest  in  the  stock  sought  to  be  affected 
by  the  notice  „        9. 

Effect  of  request  for  transfer  of  stoc7c.-r-li,  whilst  the  notice 
continues  in  force,  the  company  receive  a  request  from,  or  on 
behalf  of,  the  person  in  whose  name  the  stock  is  standing,  to 
permit  the  stock  to  be  transferred  or  to  pay  the  dividends 
thereon,  the  company  shall  not  be  authorised,  without  the  order 
of  the  Court  or  a  Judge,  to  refuse  to  permit  the  transfer  to  be 
made,  or  to  withhold  the  payment  of  the  dividends,  for  more  than 
eight  days  after  the  date  of  the  request  „      10. 


(a)  See  the  Court  of  Chancery  Act,  1841  (5  Vic.  c.  5),  s.  4. 
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Amendment  of  description  of  stock. — ^The  description  of  the       OedeK.* 

stock  in  the  filed  notice  may  be  corrected,  by  filing  an  amended  

notice,  and  serving  on  the  company  a  duplicate  thereof  under  the 
seal  of  the  Central  Office  or  any  district  registry,  and  in  such  case 
the  service  of  the  notice  will  be  deemed  to  have  been  made  on  the 
day  on  which  the  amended  duplicate  is  served  XLVI.  11. 


1693. 

In  the  High  Court  of  Justice,  Affidavit  as. 

^  .  .  '  to  stock  (i). 

Uhancery  Division.  [Ban.  Pr. 

In  the  matter  of  (Here  state  the  nature  of  the  document  ^*^®-l 
comprising  the  stock,,  and  add  the  date  and  other  parti- 
culars, so  far  as  knouM  to  the  deponent,  sufficiently  to 
identify  the  dbcurrient ;  as  thus : 

In  the  matter  of  the  settlement  dated  the aay  of 

,  19 — ,  made  between  E.  F.,  of  the  first  part,  Gr.  H., 

of  the  second  part,  and  M.  N.  and  0.  P.  of  the  third 
part), 

and 
In  the  matter  of  the  Act  of  Parliament,  5  Vic.  c.  5. 

I,  A.  B.,  of ,  in  the  county  of {description),  make  oath 

and  say  that  according  to  the  best  of  !my  knowledge,  information 
and  belief,  I  am  \or,  if  the  affidavit  is  made  by  the  solicitor,  A.  B., 
of,  dc,  is]  beneficially  interested  in  the  stock  comprised  in  the 
{settlement,  mill,  dc.)  above  mentioned,  which  stock,  according  to 
the  best  of  my  knowledge  and  belief,  now  consists  of  the  stock 
specified  in  the  notice  hereto  annexed. 

Sworn  (dc. :  as  in  Form  11). 

This  affidavit  is  filed  on  behalf  of  A.  B.,  whose  address  (State 
address  for  service .(c)) . 


1694. 

(Title  as  in  preceding  Form.)  Notice  as  to 

To  the  (Here  add  the  name  of  the  Company;  as  thus:  the  p^°^^p^^ 
Continental  Gas  Company).  1426.] 

Take  notice  that  the  stock  comprised  in  and  now  subject  to  the 
trusts  of  the  (settlement,  will,  dc.-)  referred  to  in  the  affidavit  to 

(6)  See  0.  XLVI.  4,  App.  B.,  27;   and  headnote,  p.  880. 

(c)  See  O.  XLVI.  5,  7;  and  headnote,  p.  880.  This  note  must  be  indorsed 
on  the  affidavit:  0.  XXXVIII.  10. 

(d)  See  O.  XLVI.  4,  App.  B.  22;  and  headnote,  p.  880.  The  notice  must 
be  signed  by  the  deponent  to  the  affidavit  to  which  it  is  annexed.  On  filing 
the  affidavit  and  notice  a  fee  of  10s.  is  payable:  by  a  stamp  impressed  on  the 
affidavit:  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  34;  Ord.  as  to  Stamps,  July, 
1884,  Sched.  As  to  amending  the  notice,  see  O.  XLVI.  11;  and  headnote, 
gupra;  Dan.  Pr.  1426. 

D.— F.  56 
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which  this  notice  is  annexed  consists  of  the  following,  that  is  to  say 
(Hero  specify  the  stock,  stating  the  name  or  names  in  which  it 
stands). 

This  notice  is  intended  to  stop  the  transfer  of  the  stock  only,  and 
not  the  receipt  of  dividends  [or,  the  receipt  of  the  dividends  on  the 
stock,  as  well  as  the  transfer  of  the  stock]. 

Signed  (Here  state  the  name  and  address  of  the 
person  giving  the  notice,  or  of  his  solicitor). 
Witness  to  the  signature  of  person  giving  the  notice  (e). 


1695. 

Memorandum 
of  alteration 
of  address  (/). 
[Dan.  Pr. 
1426.] 


(T«7Ze  asm  Form  1693.) 
To  the  (Here  add  the  nanie  of  the  Cotnpany). 
Take  notice  that  my  address  [or,  the  address  of  A.  B.J  is  now 
— ,  instead  of mentioned  in  the  affidavit  and  notice  filed 


by  me  {or,  on  my  behalf — or,  by — or,  on  behalf  of  the  said  A.  B.] 

on  the day  of ,  19 — . 

Signed  (Here  state  the  name  and  address  of  the 
person  giving  the  notice,  or  of  his  solicitor). 


1696. 

Bequest  to 
withdraw 
aiotiee  ( g) . 
tOan.  Pr. 
1427.] 


(T««e  as  w  Form  1693.) 

To  the  (Here  add  the  name  of  the  Company). 

Take  notice  that  I  [or,  we]  hereby  request  you  to  withdraw  the 
notice  given  by  me  [or,,  us — or,  on  my — or,  our  behalf],  on  or  about 

the day  of ,  19 —  (If  so,  add :  iby  my  [or,  our]  solicitor, 

Mr.  Y.  Z.),  which  notice  restrained  the  transfer  of  £ (amount 

of  stock)  standing  in  the  name  of  (Here  add  the  names  of  the 
persons  in  Whose  names  the  stock  is  standing). 

If  the  dividends  were  stopped,  add :  and  the  dividends  due  and 
to  accrue  due  thereon. 

Dated  this day  of ,  19 — . 

(Signed)  A.  B.,  of . 

Witness  to  the  signature  of  A.  B.  (e). 


(e)  The  Bank  of  England  requires  the  person  attesting  the  signature  to 
be  a  solicitor  in  actual  practice. 

(/)  See  O.  XLVI.  7;  and  headnote,  p.  880. 
ig)  See  0.  XLVI.  9;  and  headnote,  p.  880. 
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1697. 

Title,  see  Form  1693;  other  formal  parts,  see  Form  1075,  on  Ori^nating 

the  part  of  G.  H.,  of  (address  and  description  of  applicant),  that  obssctoT 

the  operation  of  the  notice  filed  on  the day  of  ■ ,  19 — ,  by  operation  of 

the  said  respondent,  A.  B.,  pursuant  to  the  Rules  of  the  Supreme  [Dan.  Pi-. 
Court,  Order  XLVI.,  rule  4,  with  reference  to  the  sum  of  £-^ —  1427.] 
Btook  comprised  in  the  (settlement,  will,  dc,  as  the  case  may  be) 
above  mentioned  [and  any  dividend  due  thereon],  do  cease;  and 
that  notwithstanding  such  notice  the  said  sum  of  stock  [//  so: 
and  the  dividends  due  and  to  become  due  thereon]  may  be  trans- 
ferred [and  paid]  to  the  said  G.  H.  And  that  the  said  A.  B.  may 
be  ordered  to  pay  to  the  said  G.  H.  his  costs  of  this  application. 


1698. 

To  the  (Here  add  the  name  of  the  Company) .  Request  to 

I  request  you  to  allow  the  transfer  of  and  payment  of  dividends  &o.  (k). 

on  the  sum  of  £ {Describe  the  stock)  standing  in  the  name  5^2Tl^' 

of- — . 

Dated  this day  of ,  19 — . 

Signed  (Kere  state  the  name  and  address  of  the 
person  giving  the  notice,  or  of  his  solicitor). 


1699. 

(Title  as  in  Form  1693.)  Notice  by 

An  application  having  been  made  to  the  Governor  and  Com-  England  of 
pany  of  the  Bank  of  England,  to  allow  the  transfer,  and  to  pay  ^^^^^^^3^^ 

the  dividends  on  the  sum  of  £ standing  in  the  name  of ;   &o. 

and  whereon  a  restraint  has  been  placed  in  consequence  of  an  -[^^n   "' 

.aflBdavit  and  notice  issued  by  you  in  or  about  the  month  of , 

19 — ;    Wo  do  hereby  give  you  notice,  that  unless  an  order  is 

•obtained  and  served  on  or  before  the day  of ,  19 — ,  the 

Bank  wiU  permit  the  stock  to  be  transferred  and  the  dividends 
to  be  paid. 

Dated  the day  of ,  19 — . 

(Name  and  address  of  the  solicitors 
to  the  Bank  of  England.) 
■To  Mr. (Name  and  address  of  person  issuing  the  notice). 


(t)  See  0.  XLVI.   9;  and  heiduote,  p.  880. 
(*)  See  0.  XLVI.   10;  and  headnote,  p.  880. 
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1700. 

Summons  for 
a  stop  order 
on  an  entire 
fund  in 
Court  («i). 
[Dan.  Pr. 
1429.] 


Section  IV. — Stop  Orders  (i). 

{Dan.  Pr.,  pp.  1428—1432.) 

Formal  parts:  see  Form  39. 
on  tho  part  of  A.  B.,  of  (residence  and  description),  that  no  part 
of  the  {Describe  the  fund  to  he  affected,  and-  how  it  stands  in  the 

Paymaster's  books:  according  to  his  certificate;  as  thus:  £■ 

Consols  and  £ cash  in  Court  on  the  credit  of  this  action^ 

B.  V.  D.,  19—  B.  100,  "The  account  of  C.  D."),  to  which  the 
plaintiff  CD. 

Or,  defendant  C.  D.;  or,  C.  D.,  of  (residence  and  descrip- 
tion), is  [or  may  become]  entitled. 

If  so :  or  of  any  dividends  to  accrue  due  on  the  said  Consols, 
may  be  sold,  transferred,  or  otherwise  dealt  with,  without  notice 
to  the  said  A.  B. 


1701. 

Summons  for 
a  stop  order 
on  a  share  of 
a  f  juid  in 
Court  («). 
[Dan.  Pr. 
1429.] 


Formal  parts:  see  Form  39. 
on  the  part  of  A.  B.,  of  (residence  and  description),  that  no  part  of 
the  (one-third  or  other)  share  to  which  the  plaintiff  CD. 

Or,  defendant  C  D.;  or,  C  D.,  of  (residence  and  descrip- 
tion), is  [or  may  become]  entitled  of  the  (Describe  the  fund,  dc, 
as  in  preceding  Form), 

If  so :  or  of  any  dividends  to  accrue  due  on  the  said  Consols, 
may  be  sold,  transferred,  or  otherwise  dealt  with,  without  notice 
to  the  said  A.  B. 


Q)  As  to  stop  orders,  see  §eton,  483 — 489.  A  stop  order  will  not  be  granted' 
where  there  are  neither  any  funds  in  Ct.  nor  any  order  to  bring  a  fund  intO' 
Ct.;  but  it  may  be  where  a  fund  of  specified  amount  is  about  to  be  paid  into- 
Ct.  under  an  order:  Ibid.,  487.  As  to  charging  orders  on  funds  in  Ct.,  and 
stop  orders  in  aid  of  charging  orders,  see  Forms  1039 — 1041 .  As  to  the  liability 
for  costs  of  a  person  obtaining  a  stop  order,  see  Dan.  Pr.  1429;  O.  XL VI.  12. 
As  to  the  parties  to  be  served,  see  Dan.  Pr.  1429;  O.  XLVI.  13. 

(jrri)  The  application  should  be  made  by  summons:  see  Walsh  v.  Wason,  22 
W.  R.  678.  The  assignor  and  assignee  may  be  co-applicants;  and  that  is  the 
usual  practice.  For  forms  of  order,  see  Seton,  483,  Nos.  1 — 5.  It  seems  that 
a  petition  is  necessary,  where  the  fund  has  been  paid  into  Ct.  under  the  Trustee- 
Act,  1893,  and  exceeds  1,000Z.,  and  there  has  been  no  prior  application  dealing 
with  it:  Be  Toogood's  Trusts,,  56  L.  T.  703;  Se  Day's  Trusts,  49  L.  T.  499; 
Seton,  486. 

(«)  For  form  of  order,  see  Seton,  484,  No.  4.  For  other  forms  of  orders, 
Ibid.,  483,  484.  Stop  orders  should  state  whether  capital  or  income,  or  both,, 
are  affected  by  them:  Mack  v.  Postle,,  (1894)  2  Ch.  449.  An  assignee  or 
incumbrancer  of  a  life  interest  in  a  fund  is  entitled  to  notice  of  any  dealing' 
with  the  capital  of  the  fund,  whether  for  change  of  investment  or  otherwise: 
see  notice  of  Stirling,  J.,  Dan.  Pr.  1430,  note  (m).  See  forms  of  order,  Seton,. 
483  et  seq. 
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1702. 

Formal  parts:  see  Form  8.  Affidavit  in 

Shoiv  the  assignor's  title;  as  thus:   1.  W.  0.,  the  testator  in  summons (o). 
the  pleadings  in  this  action  named,  bequeathed  to  trustees  the  sum  t™";  ^'' 
of  £10,000  Consols,  on  trust  for  his  daughter  H.  D.,  widow,  for 
her  life,  and,  at  her  decease,  for  her  children  in  equal  shares. 

2.  The  said  £10,000  Consols  is  now  in  Court  on  the  credit  of 
this  action,  B.  v.  D.,  19—  B.  100,  "The  account  of  H.  D.  and 
her  children,"  and  by  an  order  made  in  the  said  action,  dated  the 

day  of ■,  19 — ,  the  dividends  to  accrue  during  the  life  of 

the  said  H.  D.  on  the  said  fund  are  directed  to  be  paid  to  her. 

3.  The  above-named  defendant  C.  D.,  as  one  of  the  three 
children  of  the  said  H.  D.,  is  entitled  in  remainder,  expectant  on 
the  death  of  the  said  H.  D.,  to  one-third  share  of  the  said  Consols. 

4.  Show  the  assignment  to^  or  other  title  of,  the  assignee;  as 

thus:    By  an  indenture  dated  the  day  of  ,  19^,  and 

made  between  the  said  C.  D.,  of  the  one  part,  and  A.  B.,  of , 

of  the  other  part,  the  said  CD.,  for  the  considerations  therein 
mentioned,  assigned  his  said  one-third  share  of  the  said  £10,000 
Consols  unto  the  said  A.  B.,  his  executors,  administrators,  and 
assigns,  absolutely,  by  way  of  sale  [or,  mortgage];  and  authorised 
him  and  them  to  receive  and  give  discharges  for  the  said  share 
[or  as  may  be]. 

5.  Prove  assignor's  execution  of  the  assignment.;  as  thus:  The 
said  indenture  is  the  parchment  writing,  marked  A.,  now  produced 
and  shown  to  me  (p) .     I  saw  the  said  C .  D .  execute  the  said 

indenture.    The  name  or  signature  " ,"  subscribed  to  the  said 

indenture,  as  one  of  the  parties  executing  the  same,  is  of  the  proper 

handwriting  of  the  said  C.  D.;  and  the  name  or  signature  " ," 

subscribed  to  the  attestation  of  such  signature  indorsed  on  the  said 
indenture,  is  of  my  proper  handwriting. 

Or,  5.  I  am  well  acquainted  with  the  handwriting  of  the  said 
CD.:    having  seen  him  write.      The  name  or  signature 

" ,"  subscribed  to  the  said  indenture,  as  one  of  the  parties 

executing  the  same,  is  of  the  proper  handwriting  of  the  said 
C.  D. 

6.  (Shorn  means  of  Jcnowledge.) 

(o)  The  title  of  the  assignor  may  often  be  eatablished  by  production  of 
documents  in  the  action,  without  an  affidavit  thereof.  The  application  must, 
in  every  case,  be  supported  by  the  Paymaster's  certificate  of  the  fund.  An 
affidavit  proving  the  title  of  the  assignee  is  not  required  if  the  assignor  joins 
in  the  application  (and  this  he  is  reguired  to  do  if  jpossible),  or  appears  and 
admits  the  assignee's  title;  but  the  document  under  which  the  assignee  claimi" 
title  must  be  produced. 

(p)  Exhibit  it.     For  form  of  memorandum  of  exhibit,  see  Form  27. 
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1703. 

Summons  to        Formal  parts:  see  Form  39. 

substitute  '  T   1         .      .      \      I  1  •  T 

assignee  of  a    On  the  part  of  L.  M.,  of  {residence  and  desenphon),  that  the  said. 

ptrt:^^?^       L.  M,  may  be  substituted. for  A.  B.,  in  the  order  dated  the 

[Dan.  Pr.        day  of ,  19 — .  {former  stop  order),  named,  as  the  person  to 

whom  notice  is  to  be  given  before  any  sale,  transfer,  payment  outj 
or  other  disposition  is  made  of  the  Consols  [or  as  maif  &e],  in  the 
said  order  mentioned. 


1704. 

Summons  for       Formal  parts:  see  Form  39. 

discharge  of  a  ^ 

stop  order  ()•).   on  tho  part  of  C.  D.,  in  the  order  dated  the  •  day  of  — — 

5?3Tf '■         19-  named, 

Or,  C.  D.,  of  {residence  and  description), 

that  the  (said)  order  dated  the day  of  -^ — ,  19 — ,  whereby  it 

was  ordered 

Or,  that  so  much  of  the  order  dated  the dav  of , 

19 — ,  as  directs 
that  {Becite,  concisely,  the  order  or  restraining  clause)  may  be  dis- 
charged {if  it  is  sought  to  discharge  the  order  on  the  ground  of 
irregularity,  the  objections  intended  to  be  insisted  upon  must  be 
shown  {s)). 

If  costa  are  asked,  add :  with  costs  to  be  paid  by  the  said  A.  B. 
to  the  applicant. 


(g')  For  form  of  order,  see  Seton,  485,  No.  9.  The  summons  must  be 
supported  by  an  affidavit  proving  the  assignment,  unleis  the  assignor  joins  in 
the  application,  or  appears  and  admits  the  fact. 

(r)  For  form  of  order,  see  Seton,  485,  No.  12.     See  note  to  Form  1365. 

(s)  See  O.  LXX.  3. 
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CHAPTER  XXV. 
ACTION  OF  MANDAMUS. 

iSan.  Pr.,  pp.  1433—1435.) 


Mandamus. — Sii^mary  of  Material  Provisions  of  S.  S.  C.   1883. 

Indorsement  on  writ  of  summons. — The  plaintitf,  in  any  action         Obder. 

in  ^hioh  he  claims  a  mandamus  to  command  the  def  endant*  to  tfulfil  

any  duty  in  the  fulfilment  of  which  the  plaintifE  is  personally  in- 
terested, must  indorse  such  claim  upon  the  writ  of  summons :  such 
indorsement  being  in  the  prescribed  form  (App.  A.,  Pt.  III., 
Sect.  IV.)  LIII.  1,2. 

Order  upon  defendant  to  perform  duty. — If  judgment  be  given 
for  the  plaintiff,  the  Court  or  Judge  may  by  the  judgment  com- 
mand the  defendant  to  perform  the  duty  in  question  either  forth- 
with or  on  the  expiration  of  such  time  as  may  appear  to  the  Court 
or  Judge  to  be  just.    The  time  may  be  extended „      3. 

Mandamus  in  action  to  be  by  judgment  or  order. — No  writ  of 
mandamus  can  be  issued,  but  a  mandamus  must  be  by  judgment 
or  order,  which  has  the  same  effect  as  'a  writ  of  mandamus 
formerly  had  „      4. 

Court  may  order  act  to  be  done  at  expense  of  party  refusing. —  ' 

If  a  mandamus  be  not  complied  with,  the  Court  or  Judge  may 
direct  that  the  act  required  to  be  done  may  be  done  by  the  party 
obtaining  the  order,  at  the  cost  of  the  disobedient  party ;  and  the  i 

expenses  incurred  may  be  ascertained  in  such  manner  as  may  be 
directed,  and  execution  may  issue  for  the  amount  so  ascertained, 
and  costs XLII.  30.. 

Interlocutory  application. — ^An  application  for  an  order  under 
J.  A.  1873,  s.  25,  sub-s.  8,  majr  be  made  by  any  party:  if  the 
application  be  by  the  plaintiff,  it  may  be  either  ex  parte  or  with 
notice:  if  by  any  other  party,  it  must  be  made  on  notice  to  the 
plaintiff,  at  any  time  after  appearance  by  the  party  making 
the  application L.  6. 

As  to  an  action  of  mandamus,  see  Chitty's  Arch.  1274: — 1276;  Chitty'8  Forms, 
735,  736. 


1706.. 

The  plaintiff's  claim  is  for  a  mandamus  commanding  the  defen-  Indorsement 

dant  to  {Here  state  concisely  the  precise  duty,  the  performance  of  ^^^l^^^, 
which  it  is  sought  to  enforce) .  claim  for 

mandamus  (a),.. 


[Dan.  Pr. 
1436.1 


(a)  See  0.  LIII.  1,  2;  App.  A.,  Part  III.,  Sect.  IV.;  and  headnote,  supra. 
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[Ch.  XXV. 


1706. 

Stonfor a  ^^^^l-  P«^^« •  «ee  Form  32. 

mandamus  to  on  the  part  of  the  plaintiff  [or  as  may  be],  that  a  mandamus  may 

^Dan.Pr!  ^^  granted  commanding  the  defendant  C.  D.  to  (Here  state  the 

a*3«j    "  duty  to  be  fulfilled). 


(6)  A  mandamus  may  be  granted  by  an  interlocutory  order  of  the  Ot.  in  all 
rases  in  which  it  appears  to  the  Ct.  to  be  just  or  convenient  that  such  order 
should  be  made;  and  any  such  order  may  be  made  either  unconditionally  or 
upon  such  terms  and  conditions  as  the  Ct.  may  think  just:  J.  A.  1873,  b.  25, 
sub-s.  8.  See  0.  L.  6;  and  headnote,  preceding  page;  Be  Paris  Skating  Rink 
Go.,  6  C.  D.  731 ;  Glossop  v.  Meston,  ^e.  Local  BoarcCi  12  C.  D.  102.  As  to  the 
meaning  of  the  term  "interlocutory  order,"  see  Smith  v.  Cowell,  6  Q.  B.  D. 
7S;  Boston  v.  Nar  Valley  Drainage  Commissioners,  8  Times  Eep.  649.  The 
application  may  be  granted  even  after  judgment:  S.  C. 
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CHAPTER  XXVI. 

THE  WRIT  OF  PROHIBITION  (a). 

{Dan.  Pi:,  pp.  1436—1440.) 


(*)• 


1707. 
Iln  the  High  Court  of  Justice,  Motion-paper 

Chancery  Division.  ^^^"^0^- 

(Name  of  Judge,)  bitlon  to  issue 

In  the  matter  of  a  certain  plaint,  now  depending  in  the 
Court  (Insert  style  of  inferior  Court),  between  A.  B., 
plaintiff,  and  CD.,  defendant. 
To  move  on  behalf  of  C.  D.,  the  aboVe-named  defendant,  that  a 
wi'it  of  prohibition  may  issue  directed  to  the  Judge  of  the  above- 
named  Court,  and  to  the  above-named  A.  B.,  to  prohibit  them 
from  further  proceeding  in  the  said  plaint. 


1708. 

(Title  as  in  preceding  form.)  Fraeipeioi 

Seal  a  writ  of  prohibition,  directed  to  the  Judge  of  the  above-  m^n  fy. 
^named  Court,  and  to  the  above-named  A.  B.,  to  prohibit  them'  i*36.j 
Jrom  further  proceeding  in  the  said  plaint. 

Dated  ■ day  of :,  19 — . 

(Name  and  address  of  solicitor  or  party  issuing 
lurit ;  see  Form  5  or  6.) 


(a)  As  to  the  writ  of  prohibition,  see  Com.  Dig.  Prohibition;  Seton,  783 — 
789;  Shortt  on  Informations,  &c.;  Short  &  Mellor's  Crown  Practice.  As  to  a 
writ  of  prohibition  to  a  County  Ct.,  see  Pitt-Lewis,  County  Court  Practice, 
130  et  seq. ;  and  Chitty's  Arch.  1543 — 1546.  Where  pleadings  in  prohibitions 
are  ordered,  the  pleadings  and  subsequent  proceedings,  including  judgment  and 
-assessment  of  damages,  if  any,  are,  as  nearly  as  may  be,  the  same  as  in  an 
ordinary  action  for  damages:  0.  LXVIII.  3. 

(i)  For  form  of  order,  see  Seton,  783,  No.  1.  For  forms  of  order  nisi,  see 
Ibid.,  784,  Nos.  2,  3.  The  application  must  be  supported  by  an  afBdavit 
showing  clearly  and  distinctly  that  the  inferior  Ct.  has  not  jurisdiction,  or  has 
gone  beyond  it. 

(c)  See  E.  S.  C.  App.  Gr.,  Part  I.,  No.  14.  The  prmoipe  must  bear  a  5s. 
stamp  impressed  thereon:  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  6;  Ord.  as  to 
-Stamps,  July,  1884,  Sched. 
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THE  WKIT  OF  PKOHItSlTION.         [Ch.  XXVI. 


1709. 

Writ  of  pro- 
hibition (d). 
[Dan.Pr. 
1436.] 


George  the  V.  {dc. :  see  Form  175). 

To  the  Judge  of  the  County  Court  holden  at ,  and  to  A.  B.^ 

of  (address  and  description),  greeting: 

Whereas,  we  have  been  given  to  understand  that  you,  the  said 
A.  B.,  have  entered  a  plaint  against  C.  D.  in  the  said  Court,  and 
that  the  said  Court  has  no  jurisdiction  in  the  said  cause,  or  to  hear 
and  determine  the  said  plaint,  by  reason  (Here  state  the  facts- 
showing  wcmt  of  jurisdiction). 

We  therefore  hereby  prohibit  you  from  further*  proceeding  in 
the  said  plaint  in  the  said  Court. 

//  judgment  has  been  obtained  in  the  inferior  Court,  add :  or- 
on  the  judgment  obtained  therein. 

Witness  (&c.  .•   Conclude  as  in  Form  175). 


(Same  as  Form  5  or  6. 


1710. 

IndorBement 
thereon. 
[Dau.  Pr. 
1437.] 

.    1711. 

Notice  of 

Siarge  writ  of  °^  behalf  of  A.  B.,  that  the  writ  of  prohibition  herein  sued  out  by 
prohibition.  CD.  may  be  discharged  on  the  ground  that  (Shorn  the  objections- 
1437.]  intended  to  be  insisted  upon  (e));  and  that  the  said  CD.  may  be- 

ordered  to  pay  the  costs  of  this  application. 


Formal  parts:  see  Form  32. 


1712. 

Notice  of 
motion  for  a 
writ  of  pro- 
hibition to  . ,  1^     J!  r<     -nt 

issue  to  a         on  the  part  ot  0 .  D . 


(Title  as  in  Form  1707.) 
Formal  parts:  see  Foj^m  32. 

of ,  in  the  county  of 


that  a  "writ. 


County  Court  of  prohibition  may  issue  directed  to  the  Judge  of  the  County 

[Dan.Pr.         Court  of ■,  holden  at ,  and  A.  B.,  of ,  in  the  county 

^*    "J  of ,  to  prohibit  them  from  further  proceeding  in  a  plaint  in: 


(d)  See  K.  S.  C.  App.  J.,  No.  11.     The  writ  is  issued  in  the  Crown  Office- 
Department  of  the  Central  Office,  and  is  only  issued  pursuant  to  order.    The- 
granting  of  a  writ  of  prohibition  is  discretionary,  where  the  absence  or  excess 
of  jurisdiction  in  the  inferior  Ct.  is  not  apparent  on  the  face  of  the  pleadings: 
Broad  v.  Perkins,  21  Q.  B.  D.  533;  where  the  want  of  jurisdiction  is  apparent,, 
the  writ  of  prohibition  issues  as  of  course:   Farquharson  v.  Morgan,  (1894)  X 
Q.  B.  552;  Rex  v.  Tristram,  (1902)  1  K.  B.  816,  C.  A. 

(e)  See  0.  LXX.  3. 

(/)  See  County  Courts  Act,  1888   (51  &  52  Vic.  o.  43),  ss.  126,  127,  128. 
The  application  may  be  by  motion  or  summons:  Crown  Office  Kules,  1906,  r.  70.- 
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the  said  County  Court,  wherein  the  said  A.  B.  is  the  plaintiff  and 
the  said  C.  D.  is  the  defendant,  upon  the  ground  that  the  said 
Court  has  no  jurisdiction  to  hear  or  determine  the  said  plaint. 
Dated  the day  of ,  19—. 


1713. 

Formal  parts :  see  .Form  1075 .  Summons  for 

Let  A.  B.,  within  eight  days,  dc.  (Proceed  as  in  Form  1075  ^'^^^^^ 

down  to  whicB  is  issued),  upon  the  application  of  C.  D.,  of , 

in  the  county  of  — -,  that  {Continue  as  in  Form  1712  to  end) . 

Dated  (dc. :  Conclude  as  in  Form  1076). 


It  need  not  bo  served  on  the  Judge  of  the  County  Ct. :  County  Courts  Act,  1888, 
B.  128.  See  further,  Pitt-Lewis,  County  Court  Practice,  130—138.-  For  form 
of  affidavit,  see  Chitty's  Forms,  893. 
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CHAPTER  XXVII. 

THE  WEIT  OF  NE  EXEAT  EEGNO  AND  AREEST  OF 
ABSCONDING  DEBTOES. 

(JDan.  Pr.,  pp.  1441—1450.)  . 


1714. 

Indorsement 
of  claim  of 
writ  on  writ 
of  summons. 
[Dan.  Pr. 
1445.] 


Section  I. — The  Writ  Ne  Exeat  EEGNo(a). 

{Dan.  Pr.,  pp.  1441—1448.) 

That  His  Majesty's  writ  of  ne  exeat  regno  may  issue  out  of, 
and  under  the  seal  of  the  Central  Office  of  the  Supreme  Court  of 
Judicature,  to  restrain  the  defendant  CD.  from  departing  out 
of  the  jurisdiction  of  this  Court. 


1715. 

Motion-paper 
for  the  writ 

(*)■ 
[Dan.  Pr. 

1443.] 


Formal  parts :  see  Form  30 . 

To  move  on  behalf  of  the  plaintifi,  that  a  writ  or  writs  of  ne 
exeat  regno  may  issue  against  the  defendant  CD.;  to  he  marked 

for  securitj'  in  £ . 

An  affidavit  in  support  accompanies. 


1716. 

Affidavit  in  {Title  and  reference  to  the  record.) 

apphoationfor      I,  A.  B.,  of  (reddence  and  description),  the  above-named  plain- 

thewrit(<!).     tiff   make  oath,  and  say  as  follows: 
FDan.  Pr.  '  '  .^      . 

1443.]  1.  State,  concisely,  the  institution  and  object  of  the  action  or 

(a)  As  to  this  writ,  see  0.  LXIX.;  and  headnote,  p.  896;  Seton,  504 — 506; 
Beames  on  Ne  exeat;  Encyol.  Laws  Engl.,  tit.  "Ne  Exeat  Eegno";  Drover 
V.  Beyer,  13  C.  D.  242.  As  to  when  the  writ  will  be  issued,  in  Drover  v. 
Beyer,  13  C.  D.  242,  Jessel,  M.  R.,  said:  "  Under  the  present  practice,  the  writ 
of  ne  exeat  regno  is  not  to  be  issued  except  in  oases  which  come  within  the  pro- 
visions of  sect.  6  of  the  Debtors  Act,  1869  ":  patent  when  issued,  see  Dan.  Pr. 
1441—1443;  how  granted,  Ibid.,  1443—1445;  how  executed.  Ibid.,  1446;  and 
how  discharged,  Ibid.,  1446—1450.  The  debt  in  respect  of  which  the  writ  is 
applied  for  must  be  payable  in  prceaenti :  Colverson  v.  Bloomfield,  29  C.  D.  341. 

(i)  The  application  for  the  writ  is  made  by  ex  parte  motion.  For  form  of 
order,  see  Seton,  504,  No.  1. 

(c)  In  case  of  an  ex  parte  application  for  the  writ,  the  party  making  the 
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other  proceeding ;  as  thus :  This  action,  was  commenced  by  me  on 

the  day  of  ,  19 — ,  against  the  above-named  defendant 

G.  D.,  to  obtain  an  account  of  all  moneys  received  by  the  said 
defendant  for  me,  or  on  my  account,  or  for  my  use,  as  my  agent  in 

the  management  of  my  estate  called  E.,  in  the  county  of ,  and 

of  the  application  of  such  moneys,  and  for  payment  by  the  said 
defendant  to  me  of  what,  on  taking  such  account,  shall  be  found 
due  from  him  to  me. 

2.  State  the  existence  of  a  debt  due  from  the  defendant;  as 
thus:  The  two  accounts  now  produced  and  shown  to  me,  and 
marked  respectively  A.B.I  and  A.  B.  2  (d),  have  been  refldered 
to  me  by  the  said  defendant,  and  purport  to  be  his  accounts  as  such 
agent  as  aforesaid.  .  It  appears  by  the  said  accounts  that  the  said 

defendant  is  indebted  to  me  in  the  sum  of  £ ,  on  balance 

thereof.  1  have  investigated  the  said  accounts,  and  I  positively 
say  that  [or,  and  to  the  best  of  my  belief]  the  said  defendant  C .  D . 

is  now  justly  and  truly  indebted  to  me  in  the  sum  of  £ ,  and 

upwards,  on  the  balance  of  the  said  accounts  [or  as  may  he\  (e). 

3.  Show  defendant's  intention  to  go  abroad;  and  deponent's 
means  of  knowledge. 

4.  From  the  facts  aforesaid,  and  for  the  reasons  hereinbefore- 
stated,  I  verily  believe  that  the  said  defendant  C.  D.,  unless  he  be 
forthwith  apprehended,  will  depart  out  of  the  jurisdiction  of  this 
honourable  Court;  and  that  the  debt  due  to  me  as  aforesaid  from 
the  said  defendant  will  be  in  danger  of  being  lost  to  me  by  the 
said  defendant  quitting  the  said  jurisdiction,  as  I  require  his 
presence  for  the  purpose  of  evidence  to  prove  (^stating  the  facts 
which  the  defendant  is  required  to  prove,  and  showing  that  his 
absence  will  prejudice  the  plaintiff.  If  the  defendant  agrees  to- 
admit  the  facts,  no  order  unll  be  made). 

Sworn  {dc. :  see  Form  11). 
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application  for  the  writ  must  furnish  copies  of  the,  affidavits  upon  which  it  is 
granted,  upon  payment  of  the  proper  charges,  immediately  upon  the  receipt  of 
an  application  for  such  copies,  and  an  undertaking  to  pay  the  proper  charges,. 
or  within  such  time  as  may  he  specified  in  such  application,  or  as  may  have 
been  directed  by  the  Ct.  or  a  Judge:  0.  LXVI.  7  (/). 

{d)  Exhibit  same.    For  form  of  memorandum  of  exhibit,  see  Form  27. 

(e)  The  evidence  as  to  the  debt  must  be  positive:  Thompson  v.  Smith,  13 
W.  R.  422;  and  the  writ  will  not  be  granted  where  the  account  is  unsettled  and 
contested. 
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THE  WRIT  NE  EXEAT  REGNO,       [Ch,  XXVII. 


1717. 

Prcecipe  for 
the  writ(/). 
[Dan.  Pr. 
1445.3 


1718. 

General  form 
of  the  writ  (g). 
[Dan.  Pr. 

1445.] 


{Title  and  reference  to  the  record.) 

I  Seal  a  writ  of  we  exeat  regno,  directed  to  the  Sheriff  of , 

Tj    i  against  the  defendant  C.  D. 

Security  in  the  sum  of  £ . 

Order  {directing  the  vrrit  to  issue)  dated day  of , 

19—. 

■  Dated day  of ,  19 — . 

{Name,  dc,  of  solicitor  or  party  issuing  the 
ivrit :  see  Form  5  or  6.) 


Proceed  as  in  Form  923,  to  "greeting";  and  continue  thus: 
Whereas  it  is  represented  unto  us,  in  our  High  Court  of  Justice, 
on  the  part  of  A.  B.,  complainant,  against  C.  D.,  defenjdant, 
amongst  other  things,  that  he  the  said  defendant  is  greatly  indebted 
to  the  said  complainant,  and  designs  quickly  to  go  into  parts 
beyond  the  seas:  as  by  oath  made  in  that  behalf  appears:  which 
tends  to  the  great  prejudice  and  damage  of  the  said  complainant; 
Therefore,,  in  order  to  prevent  this  injustice,  we  do  hereby  com- 
mand you,  that  you  do,  without  delay,  cause  the  said  CD.  per- 
sonally to  come  before  you,  and  give  sufficient  bail  or  security,  in 

the  sum  of  £ {amount  mentioned  in  the  order  for  the  tvrit), 

that  he  the  said  CD.  .will  not  go,  or  attempt  to  go,  into  parts 
beyond  the  seas,  without  leave  of  our  said  Court.  And  in  case  the 
said  CD.  shall  refuse  to  give  such  bail  or  security,  then  you  are  to 
commit  him,  the  said  C  D.,  to  our  next  prison:  there  to  be  kept  in 
safe  custody  until  he  shall  do  it  of  his  own  accord.  And  when 
you  shall  have  taken  such  security,  you  are  forthwith  to  make  and 
return  a  certificate  thereof  to  our  said  High  Court  of  Justice, 
distinctlj'  and  plainly  under  your  seal,  together  with  this  writ. 
Witness  {dc. :  Conclude  as  in  Form  923). 


Take  security  in  the  sum  of  {State  in  Words  at  length  the  sum 


1719. 

Indorsement 
on  the  writ. 

[Dan.  Pr.        mentioned  m  the  order). 
**^'-'  {Na,me,  dc,  of  solicitor  or  party  issuing  the 

writ:  see  Form  5  or  6.) 


(/)  The  order  must  be  produced  at  the  time  the  writ  is  presented  for  sealing. 

(jf)  On  Issuing  the  writ,  a  fee  is  payable  of  5». :  by  a  stamp  impressed  on 
the  prtecvpe:  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  6;  Ord.  as  to  Stamps, 
July,  1884,  Sched.  As  to  the  delivery,  execution,  and  return  of  the  writ,  see 
Dan.  Pr.  1445,  1446. 
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1720. 
Know  all  men  by  these  presents  that  we,  C.  D.,  of  Bond  to  the 

(^address  arid  description),  E.  F.,  of,  dc,  and  G.  H.,  pursuance  of 
of,  dc,  are  jointly  and  severally  held  and  firmly  bound  ^^- 

to  X.  Y.,  esquire,  sheriff  of  the  county  of -,  in  the  sum  1445.] 

of  £ ,  of  good  and  lawful  money  of  Great  Britain,  to 

be  paid  to  the  said  X.  Y.,  his  certain  attorney,  executors, 
administrators,  or  assigns:  for  which  payment  to  be 
well  and  faithfully  made,  we  bind  ourselves  and  each  of 
us,  our  and  each  of  our  heirs,  executors,  and  adminis- 
trators, firmly  by  these  presents  sealed  with  our  seals. 
Dated  this day  of -,  19 — . 

Whereas  by  a  writ  of  ne  exeat  regno,  dated  the day  of , 

19 — ,  issued  out  of « his  Majesty's  High  Court  of  Justice,  in  a 
■certain  action  there  depending,  wherein  A.  B.  is  plaintiff,  and  the 
said  C.  D.  is  defendant,  to  the  said  sheriff  directed  and  delivered, 
the  said  sheriff  was  commanded  without  delay  to  cause  the  said 
C.  D.  to  come  before  him  and  give  sufficient  bail  or  security  in  the 

sum  of  £ ,  that  he  the  said  C.  D .  will  not  go  or  attempt  to  go 

into  parts  beyond  the  seas,  withbut  the  leave  of  the  said  High 
Oourt  of  Justice. 

Now  the  condition  of  the  above-written  obligation  is  such,  that 
if  the  above-bounden  CD.  shall  not  go,  or  attempt  to  go,  into 
parts  beyond  the  seas,  or  into  Scotland,  without  the  leia,ve  of  His 
Majesty's  High  Court  of  Justice,  then  the  above-written  obligation 
is  to  be  void,  or  else  to  remain  in  full  force  and  virtue. 

C.  D.  [L.S.J 
E.  F.  [L.S.] 
G.  H.  [l.,s.] 

Signed,  sealed,  and  delivered  by  the  aboVe-bounden  CD. 
E.  F.,  and  G.  H.,  in  the  presence  of 
L.  M.,  of  {residence  and  description) . 


1721. 

Formal  parts:  see  Form  32.  Notice  of 

on  the  part  of  the  defendant  CD.:  motion  f^  the 

■<      nil         1  •       f  '       ±  •  1  ...  discharge  of 

1.  That  the  writ  01  ne  exeat  regno  issued  against  him,  pursuant  the  writ  (A), 
to  the  order  dated  the day  of ,  19 — ,  and  the  said  order,  144X1'^'^' 

Qi)  Where  a  dft.  claims  damages  in  respect  of  a  writ  of  ne  eiceat  I'egno, 
alleged  to  have  been  improperly  issued  against  him,  he  should  move  to  discharge 
the  writ  before  the  hearing;  otherwise,  he  will  be  taken  to  have  submitted  to  it: 
Leea  v.  Patterson,  7  C.   D.  866.     For  forms  of  order,  see  Seton,  504,  505, 


ARREST  OP  ABSCONDING  DEBTORS.       [Ch.  XXVII^ 

may  be  discharged  with  costs,  including  the  costs  of  this  applica- 
tion: and  that  the  plaintiff  may  be  ordered  to  pay  such  costs  to 
the  said  defendant.     (Jf  the  ground  of  the  application  is  irregu- 
larity.,  the   objection   intended   to   he   insisted  upon  must   he- 
stated  {i).) 

2.  That  the  bond  given  by  the  said  defendant  to  the  Sheriff  of 

,  pursuant  to  the  said  order  and  writ,  may  be  delivered  up  tO' 

be  cancelled. 

3.  That  an  inquiry  may  be  made  what  damages  have  been 
sustained  by  the  said  defendant  by  reason  of  the  said  order  having- 
been  made  (fc) . 

4.  That  the  plaintiff  may  be  ordered,  pursuant  to  his  under- 
taking contained  in  the  said  order,  to  pay  to  the  said  defendant, 
within  (one  month)  after  the  date  of  the  Master's  certificate  of  the- 
result  of  such  inquiry,  what  shall  be  thereby  certified  in  respect  of 
such  damages. 


Section  II. — Arrest  of  Absconding  Debtors. 

(-Z3a«.  Pr.,  pp.  1448—1450.) 

Arrest  under  the  Debtors  Act. — Summary  of  Material  Trovisions  of 
S.  S.  C.  1883. 

Form  of  order  to  arrest. — An  order  to  arrest  (App.  K.,  No.  31)        Ohdeb. 

shall  be  made  upon  affidavit  and  ex  parte,  but  defendant  may  at - 

any  time  after  arrest  apply  to  rescind  or  vary  the  order,  or  to  be 
discharged  from  custody,  or  for  other  relief  LXIX.  1. 

Indorsement  on  order  to  arrest. — An  order  to  arrest  must 
before  delivery  to  the  sheriff  be  indorsed  with  the  plaintiff's 
address  for  service  as  required  by  O.  IV.  1,  2.  Concurrent 
orders  may  be  issued  for  arrest  in  different  counties „        2. 

Security  to  be  given  by  defendant. — The  security  to  be  given 
by  the  defendant  may  be  (a)  deposit  in  Court  of  the  amount 
mentioned  in  the  order,  or  (b)  a  bond  by  the  defendant  and  two 
sufficient  sureties  (or,  with  special  leave,  one  surety  or  more 
than  two),  or  (o)  with  plaintiff's  consent,  any  other  form  of 
security.  Within  four  days  after  receiving  the  names  of  the 
proposed  sureties,  plaintiff  may  give  notice  that  he  objects  thereto, 
stating  particulars  of  his  objections.  The  sufficiency  of  the 
security  must  be  determined  by  a  Master,  upon  an  appointment 
obtained  by  the  plaintiff,  and  unless  he  does  so  within  four  days 
after  notice  of  objection,  the  security  will  be  deemed  sufficient...         „        3. 

Control  of  the  Court. — The  money  deposited,  and  the  security, 
and  all  proceedings  thereon,  are  subject  to  the  order  and  control 
of  the  Court  or  a  Judge  , ,. „        4. 

Nos.  2,  3.  The  judgment  in  the  action  ought  in  terms  to  discharge  the  sureties- 
to  the  bond;  but  even  after  judgment  they  may  themselves  apply,  for  the 
process  is  a  mesne  process  intended  to  keep  the  dft.  within  the  jurisdiction  until 
final  judgment  is  pronounced,  and  upon  judgment  being  given  the  sureties  are 
entitled  to  be  discharged:  Ee  Hands,  H.  v.  H.,  Chitty,  J.,  20  Feb.  1882. 

(0  See  0.  LXX.  3. 

(A)  See  Dan.  Pr.  1447;  Seton,  305,  No.  3. 
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Oeder. 
Costs  of  order  of  arrest. — Unless  otherwise  ordered,  are  costs 


in  the  cause   LXIX.     5. 

Sischarijc  of  defendant. — Upon  payment  into  Court  of  the 
amount  mentioned  in  the  order  a  receipt  must  be  given;  and  upon 
receiving  the  bond  or  other  security,  a  certificate  to  that  effect 
must  be  given,  signed  or  attested  by  the  plaintiff's  solicitor,  or  by 
the  plaintiff  if  he  sue  in  person.  The  delivery  of  such  receipt  or 
certificate  to  the  sheriff  entitles  the  defendant  to  be  discharged...         „        (1. 

Date  of  arrest. — Must  be  indorsed  on  the  order  by  the  sheriff 
or  other  officer,  within  two  days  after  the  arrest  „         7. 

See  the  Debtors  Act,  1869  (32  &  33  Vic.  c.  62),  s.  6;  Chitty's  Arch.  1454 
1511;  Chitty's  Forms,  874—885. 


1722.' 
Formal  parts :  see  Form  30 .  Motion-paper 

*  ,      .  or  summons 

To  move  on  behalf  of  \or,,  on  the  part  of]  the  plaintiff,  that  the  for  order  to 
defendant  may  be  arrested  and  imprisoned  for  six  months  from  the  rjj^n  Pr 
date  of  his  arrest,  including  the  day  of  such  date,  unless  and  until  1448.] 

he  shall  sooner  deposit  in  Court  the  sum  of  £ (w),  by  way  of 

security,  or  shall  give  to  the  plaintiff  a  bond  executed  by  him  and 

two  (w)  sufficient  sureties  in  the  penalty  of  £ (o),  or  some  other 

security  satisfactory  to  the  plaintiff,  that  the  said  defendant  will 
not  go  out  of  England  without  the  leave  of  this  honourable  Court. 

Where  the  action  is  for  a  penalty.,  or  for  a  sum  im  the  nature 
of  a  penalty,  other  than  a  penalty  in  respect  of  any  contract, 
instead,  of  the  above,  say :  that  any  sum  recovered  against  the 
defendant  in  this  action  shall  be  paid,  or  that  the  said  defen- 
dant shall  be  rendered  to  prison. 

And  that  the  Sheriff  of may  be  ordered  to  take  the  said 

defendant,  within  one  calendar  month  from  the  date  of  the  order 
including  the  day  of  such  date  for  the  purpose  aforesaid,  if  he  shall 
be  found  in  the  said  Sheriff's  bailiwick;  and  that  the  costs  of  this 
application  may  be  costs  in  the  action  (p). 


(I)  The  application  is  ea:  parte:  0.  LXIX.  1;  and  headnote,  p.  896.  For 
form  of  order,  see  E.  S.  O.  App.  K.,  No.  31. 

(»»)  The  amount  of  the  security  must  not  exceed  the  amount  claimed  in  the 
action:  Debtors  Act,  1869  (32  &  33  Vic.  c.  62),  s.  6;  but  in  an  action  for  a 
penalty,  or  sum  in  the  nature  of  a  penalty,  other  than  a  penalty  in  respect  of 
any  contract,  the  security  will  be  to  the  effect  that  any  sum  recovered  in  the 
action  shall  be  paid. 

(«)  See  O.  LXIX.  3;  and  headnote,  p.  896. 

(o)  See  note  (m),  supra. 

(p)  See  O.  LXIX.  5;  and  headnote,  supra. 


I). — F. 
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1723. 

Affidavit  in 
support  (q) . 
[Dan.  Pr. 
1448.] 


I,  A.  B.,  of  the  above-named  plaintiff,  make  oath,  and 

say  as  follows: — 

1 .  Here  prove  a  good  cause  of  action  to  the  amount  of  £50,  or 
upwards  (r) ;  as  thus :  The  above-named  defendant  C .  D .,  is  justly 
and  truly  indebted  to  me  in,  and  I  have  a  good  cause  of  action 

against  him  for,  the  sum  of  £ ,  for  goods  sold  and  delivered 

by  me  to  the  said  C.  D.  [or  as  may  be]. 

2.  Prove  facts  causing  a  probable  belief  that  the  defendant  is 
about  to  quit  England. 

3.  Show  how  the  absence  of  the  defendant  tvill  prejudice  the 
plaintiff  in  the  prosecution  of  his  action  (s) . 

4.  I  have  caused  a  writ  of  summons  to  be  sued  out  of  this 
Court  at  my  suit  against  the  said  defendant  CD.  for  the  said 
cause  of  action  mentioned  in  paragraph  1  hereof  (0. 

5.  Show  means  of  knowledge. 


1724. 

Indorsement 
on  order 
delivered  to 
the  sheriff  [u) . 
[Dan.  Pr. 
1449.] 

1725. 

Bond  in 
ordinary 
cases  («). 
[Dan.  Pr 
1449.] 


(Same  as  Form  5  or  6.) 


Know  all  men  by  these  presents  that  we,  C.  D.  [the 

defendant],  of ,  E.  F.,  of ,  and  G.  H.,  of , 

are  held  and  firmly  bound  to  A.  B.,  of -,  in  the  sum 

of  £ ,  of  lawful  money  of  Great  Britain,  to  be  paid 

to  the  said  A.  B.,  or  his  certain  attorney,  executors, 
administrators,  or  assigns;  for  which  payment  well  and 
truly  to  be  made  we  bind  ourselves  and  each  of  us,  for 
himself,  our  and    every    of    our    heirs,  executors,  and 


ig)  As  to  the  contents  of  this  affidavit,  see  the  Debtors  Act,  1869  (32  &  33 
Vic.  o.  62),  s.  6. 

(r)  The  existence  of  a  good  cause  of  action  to  the  extent  of  £50  must  be 
positively  and  explicitly  averred:  the  language  of  the  affidavit  being  construed 
with  some  strictness. 

(s)  This  paragraph  is  not  necessary  where  the  action  is  for  a  penalty,  or 
sum  in  the  nature  of  a  penalty,  other  than  a  penalty  in  respect  of  any  contract: 
Debtors  Act,  1869  (32  &  33  Vic.  o.  62),  s.  6. 

(i)  Where  the  affidavit  is  sworn  before  the  issue  of  the  writ,  another  affidavit 
must  be  made  (as  to  the  form  of  which,  see  CMtty's  Forms,  877)  before  applying 
for  an  order  for  the  arrest;  and  see  as  to  the  title  of  the  affidavit  where  sworn 
before  issue  of  the  writ,  Clutty's  Forms,  874,  footnote  (o). 

(«)  See  0.   LXIX.  2;   and  headnote,  p.  896. 

(.-c)  As  to  form  of  security,  see  O.  LXIX.  3;  and  headnote,  p.  896. 
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administrators,  firmly  by  these  presents  sealed  with  our 


Dated  the day  of ,  in  the  year  of  our  Lord, 

19.— 

Whereas  the  above-bounden  CD.  was,  on  the day  of , 

19 — ,  taken  by  the  sheriff  of  ,  in  the  bailiwick  of  the  said 

sheriff,  by  virtue  of  an  order  of  the  Honourable  Sir ,  Knight, 

one  of  the  Justices  of  the  High  Court  of  Justice,  bearing  date  the 

day  of ,  19 — ,  to  the  said  sheriff  delivered,  against  the 

said  O  D ,  in  an  action  at  the  suit  of  the  said  A.  B.  And  whereas 
a  copy  of  the  said  order,  together  with  every  memorandum  or  notice 
subscribed  thereto,  and  all  indorsements  thereon,  was  on  the  execu- 
tion thereof  delivered  to  the  said  C.  D.{y).  And  whereas  it 
is  by  the  said  order  "ordered  that  the  said  C.  D.  be  arrested  and 

imprisoned  for months  from  the  date  of  his  arrest,  including 

the  day  of  such  date,  unless  and  until  he  shall  sooner  deposit  in 

Oourt  the  sum  of  £ by  way  of  security,  or  give  to  the  said 

A.  B.  a  bond  executed  by  him  and  [two]  sufficient  sectirities  in 

the  penalty  of  £ ,  or  some  other  security  satisfactory  to  the 

plaintiff  *  that  he  will  not  go  out  of  England  without  the  leave 
of  the  said  Court  (foUomng  the  terms  of  the  order).  Now  the 
condition  of  this  obligation  is  such,  that  if  the  said  C.  D.  do  not 
go  ouo  of  England  without  the  leave  of  the  said  Court,  contrary 
to  the  said  order,  then  this  obligation  shall  be  void  and  of  no  force; 
otherwise  to  stand  and  remain- in  full  force,  vigour  and  effect. 

C.  D.  [L.S.] 
E.  F.  [l.,s.] 
G.  H.  [L.S.] 
Signed,  sealed,  and  delivered  by  the  above-bounden  CD., 
E.  F.,  and  G.  H.,  in  the  presence  of 
L.  M.,  of  (residence  and  description). 


1726. 

]_8ame  as  preceding  form  to  the  as^emfc*]  that  any  sum  re-  Bond  where 

covered  against  the  said  0.  D.  in  the  said  action  shall  be  paid,  or  teaVenalty, 

that  the  said  CD.  shall  be  rendered  to  prison  (followmrj  the  &o.,  other 

1  T   •  i>     1  •        IT        ■         ■     iban  a  penalty 

ierms  of  the  order).     Now  the  condition  ol  this  obligation  is  in  respect  of  a 

such,  that  if  any  sum  recovered  against  the  said  C  D.  in  the  said  "•"^t^act. 

action  shall  be  paid,  or  the  said  C.  D.  shall  be  rendered  to  prison, 

(y)  Neither  the  Debtors  Act,  1869,  nor  the  Reg.-Gen.  M.  T.  1869,  nor  the 
R.  S.  C,  require  that  a  copy  of  the  order  be  delivered  to  the  defendant.  It 
is  desirable  to  serve  him  with  a  copy,  in  order  that  he  may  know  for  what 
sum  he  has  to  give  security. 

67(2) 
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according  to  the  said  order,  then  this  obligation  shall  be  void, 
otherwise  to  stand  and  remain  in  full  force,  vigour  and  efifect. 

Signed  (dc. :  as  in  the  preceding  form).  . 


1727. 

Notice  of 
names  of 
sureties  and 
of  form  of 
bond  (z) . 
[Dan.  Pr. 
1449.] 


Formal  parts :  see  Form  31 . 

Take  notice  that  the  defendant  proposes  E.  F.,  of  (addresj  and 
description),  and  G.  H.,  of  (address  and  description),  as  two  suffi- 
cient sureties  to  enter  into  a  bond  pursuant  to  the  order  dated 

day  of ,  19 — ,  and  that  the  defendant  proposes,  pursuant  to 

the  said  order,  to  execute  a  bond,  with  the  said  E.  F.  and  G.  H.  as 
his  sureties,  in  the  form  hereunto  annexed  and  marked  A. 


1728. 

Notice  of 
objection  to 
sureties  or 
bond  («) . 
[Dan.  Pr. 
1449.] 


Formal  parts :  see  Form  31 . 

Take  notice  that  the  plaintiff  objects  to  E.  F.,  in  your  notice, 

dated  the  — -  day  of ,  19 — ,  named,  as  a  surety  to  enter  into 

the  bond  therein  mentioned  [or,  objects  to  the  form    of    bond 

referred  to  in  your  notice,  dated  the day  of ,  19 — "],  and 

that  the  following  are  the  particulars  of  such  objection:  (Here 
specify,  the  objections). 


1729. 

Summons  to 
determine 
8u£Sciency  of 
security  (a). 
[Dan.  Pr. 
1449.] 


Formal  parts:  see  Form  39. 
on  the  part  of  the  plaiutiff,  to  determine  the  sufficiency  of  the 

security  proposed  to  be  given  under  the  order  dated  the day 

of ,  19 — ;  and  that  the  defendant  may  be  ordered  to  pay  the 

costs  of  this  application. 


1730. 

Certificate 
that  security 
has  been 
given 
[Dan. 
1449.] 


.  Pr. 


(Title  and  reference  to  the  record.) 

I  certify  that  CD.  now  in  the  gaol  at ,  upon  an  order  of 

the  High  Court  of  Justice,  dated  the day  of ,  19 — ,  made 

in  the  above  action,  until  he  should  give  security  that  he  would 
not  go  out  of  England  without  the  leave  of  the  Court  \or,  that 

(a)  See  0.  lAIX.  3;  and  headnote,  p.  896. 

(a)  See  O.  LXIX.  3;  and  headnote,  p.  896.  A  form  of  affidavit  in  support 
of  objection  to  sureties  is  given  in  Ohitty's  Forms,  p.  882. 

(6)  See  0.  LXIX.  6;  and  headnote,  p.  897.  For  another  form  of  certifi- 
cate, see  Ohitty's  Forme,  883. 
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any  sum  recovered  against  him  in  this  action  should  be  paid,  or 
that  he  should  be  rendered  to  prison],  has  given  such  security. 

Dated day  of ,  19—. 

X.  Y.,  solicitor  for  the  said  A.  B. 
[Or,  A.  B. 
Signed  by  the  said  A.  B.  in  the  presence  of 

X.  Y.,  plaintiff's  solicitor.] 


1731. 
Formal  parts:  see  Form  39.  Summons  for 

on  the  part  of  the  plaintiff,  that  he  may  be  at  liberty  to  put  in  p„t  bond  in 

suit  the  bond  dated  J;he day  of ,  19 — ,  entered  into  by  rp*^'''p^ 

the  defendant  C.  D.,  together  with  E.  F.  and  G.  H.,  as  his  1450.] 

sureties,  pursuant  to  the  order  dated  the day  of ,  19 — . 


1732. 
Formal  parts:  see  Form  32.  Notice  of 

on  the  part  of  the  defendant  C.  D.,  that  the  order  made  in  thisi  i^schM'ge 

action,  dated  the day  of ,  19 — ,  whereby  it  was  ordered  order  (rf). 

that  {Recite  the  order),  may  be  dischargted.    (7/  the  ground  of  the  ubo.] 

application  is  irregularity,,  the  objections  intended  to  be  insisted 

upon  must  be  stated  {e).) 

If  the  defendant  is  still  in  custody.,  add :  and  that  the  defen- 
dant may  be  discharged  out  of  the  custody  of  the  Sheriff  of 

,  under  the  said  order; 

//  the  defendant  has  given  a  bond,  add :  and  that  the  bond 
given  by  the  said  defendant  to  the  said  plaintiff,  pursuant  to 
the  said  order,  may  be  delivered  up  to  be  cancelled; 
If  the  defendant  has  paid  mon&ifi  into  Court,  add :  and  that 

the  sum  of  £ ,  cash  in  Court,  on  the  credit  of  this  action 

may  be  ordered  to  be  paid  out  to  the  defendant  CD.; 

and  that  the  plaintiff  may  be  ordered  to  pay  to  the  defendant  his 

costs  of  and  occasioned  by  this  application. 


(e)   See  O.   LXIX.  4;   and  headnote,  p.  896.     The  application  sliould  ,be 
inpported  by  an  afiBdavit  showing  that  the  bond  is  forfeited, 

(d)  See  O.  LXIX.  4;  and  headnote,  p.  896. 

(e)  See  0.  LXX.  3. 
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CHAPTER  XXVIir. 
RECEIVERS. 

(DoM.  Pr.,  pp.  1451—1505.) 

Seceivers. — Summary  of  Material  Provisions  of  B.  8.  C.  1883. 

Interlocutory  application. — An  application  under  J.  A.  1873        Oedee. 

(36  &  37  Vic.  c.  66),  s.  ^5,  sub-8.  8,  may  be  made  by  any  party;   

if  by  the  plaintiff,  it  may  be  made  either  ex  parte,  or  with  notice; 
if  by  any  other  party,  then  on  notice  to  the  plaintiff,  and  at  any 
time  after  appearance  by  the  party  applying  L.  6. 

Equitable  execution. — In  case  of  an  application  for  the  appoint- 
ment of  a  receiver  by  way  of  equitable  execution,  the  Court  or  a 
Judge  is  to  have  regard  to  the  amount  of  the  debt  claimed  by  the 
applicant,  the  probable  amount  to  be  obtained  by  the  receiver, 
and  the  probable  coats  of  his  appointment „   ISA. 

Security  by  receivers. — ^Except  as  provided  by  Kule  16a,  a 
person  who  is  to  be  appointed  receiver  must  first  give  security,  to 
be  allowed  by  the  Court  or  a  Judge,  and  taken  before  a  person 
authorized  to  administer  oaths,  duly  to  account  for  what  he  shall 
receive  as  such  receiver.  The  security  must,  unless  otherwise 
ordered,  be  by  recognizance  in  the  prescribed  form.  (App.  L., 
No.  21)  „   16. 

Such  recognizance  is  to  be  given  to  the  two  senior  Masters  for 
the  time  being  of  the  Judge  to  whom  the  cause  or  matter  is 
assigned  LX.  4. 

Where  the  amount  of  the  security  does  not  exceed  £500,  such 
security  may  be  by  an  undertaking.  (App.  L.,  No.  21a.)  Such 
undertaking  to  be  signed  by  the  receiver  and  his  sureties,  or  in 
the  case  of  a  guarantee  company,  to  be  sealed  or  otherwise  duly 
executed.  The  undertaking  to  be  filed  in  the  Central  Office,  or 
in  registry  if  the  proceedings  are  pending  in  a  district  registry...       L.  16a. 

Where  an  order  is  made  in  Court  appointing  a  person  therein 
named  receiver,  the  Court  or  Judge  may  adjourn  to  Chambers  the 
cause  or  matter,  in  order  that  such  person  may  give  security,  and 
may  thereupon  direct  the  order  to  be  drawn  up  „   17. 

Allowance  to  receivers. — A  person  appointed  receiver  will,  un- 
less otherwise  ordered,  be  allowed  a  proper  salary  or  allowance. 
In  ease  of  neglect  by  a  receiver  to  leave  and  pass  his  accounts  and 
pay  the  balances  thereof  at  the  times  fixed,  his  salary  may  be 
disallowed,  and  he  may  be  charged  with  interest  at  £5  per  cent, 
per  annum  on  his  balances  „   16,  18. 

Times  for  leaving  and  passing  accounts. — ^The  Court  or  a  Judge 
will  fix  the  days  for  the  receiver  to  leave  and  pass  his  accounts, 

and  to  pay  the  balances  appearing  due  thereon  „    18. 

Receivers'  accounts,  ^c. — Keceivers'  accounts  must  be  in  the 
prescribed  form  (App.  L.,  No.  14).  The  account,  together  with 
an  affidavit  verifying  the  same  in  the  prescribed  form  (App.  L., 
No.  22),  must  be  left  in  Chambers;  and  an  appointment  obtained 
by  the  plaintiff  or  person  having  conduct  of  the  cause  to  pass 


same . 


19,  20. 
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Comnquences  of  default  by  receiver. — In  ease  any  receiver  fails       Order. 

to  lei; .  d  any  account  or  affidavit,  or  to  pass  such  account,  or  to 

make  any  payment,  or  otherwise,  the  receiver  or  the  parties,  or 
any  of  them,  may  be  required  to  attend  at  Chambers  to  explain 
such  default,  and- all  proper  directions  may  be  thereupon  given, 
including  the  discharge  of  the  receiver,  the  appointment  of 
another,  and  payment  of  costs  L.  21. 

C'erfifica(e.on  receiver's  account. — A  certificate  of  the  Master  of, 
the  result  of  a  receiver's  account  must  from  time  to  time  be  taken.        „    22. 

Enrolment  of  recognizance  and  bond  unnecessary . — It  shall  not 
be  necessary  to  enrol  any  recognizance  or  bond  given  by  a 
receiver,  but  the  same  shall  be  filed  and  kept  as  a  record  until 
the  same  has  been  duly  vacated  by  order  LXI.  8a. 

As  to  receivers  in  general,  see  J.  A.  1873  (36  &  37  Vic.  c.  66),  s.  25,  sub-s.  8 ; 
Seton,  72S — 782;  Kerr  on  Receivers,  6th  ed.;  Encyol.  Laws  of  Engl.,  tit. 
"  Receiver."  As  to  the  cases  in  which,  and  over  what  property,  a  receiver 
may  be  appointed,  see  Dan.  Pr.  1451 — 1470;  Seton,  747 — 757.  As  to  appoint- 
ment of  receiver  of  real  and  personal  assets,  see  Seton,  747,  748; — at  instance 
of  mortgagees.  Ibid.,  749,  750; — of  trust  estate.  Ibid.,  750,  751;  Kerr  on 
Receivers,  123;— of  estate  of  an  infant,  Seton,  751;  Simpson  on  Infants, 
3rd  ed.,  352 — 362; — of •  partnership  property,  Seton,  751—753;  Lindley  on 
Partnership,  8th  ed.,  610 — 623;  Kerr  on  Receivers,  88 — 106; — of  the  property 
of  companies  or  corporations,  Seton,  753 — 755; — of  rates,  Seton,  756; — of  a 
benefice  or  office.  Ibid.,  756; — of 'a  newspaper.  Ibid.,  ^57; — of  a  pension.  Ibid., 
757;  in  actions  for  specific  performance,  Dan.  Pr.  1465;  Kerr  on  Receivers, 
82 — 85;  Fry  on  Specific  Performance,  5th  ed.,  582,  583; — of  property  abroad, 
and  as  to  managers  and  consignees  thereof,  see  Dan.  Pr.  1469;  Seton,  776 — 
780.  As  to  who  may  be  appointed,  see  Dan.  Pr.  1470 — 1472;  Seton,  739; — 
as  to  the  effect  of  the  appointment,  see  Seton,  742,  743; — as  to  costs  of 
receivers,  see  Morgan  &  wurtzburg,  382 — 384;   Kerr  on  Receivers,  262 — 267. 


Section  I. — Mode  and  Effect  of  Appointment  (a) . 
(Dffw.  Pr.,  pp.  1472—1484.) 

The  plaintiff's   claim   is  for   a   receiver   of   {State   what . 
Forms  1734,  1735). 


sec 


Formal  parts :  see  Form  30 . 

To  move  on  behalf  of  the  plaintiff,  that  L.  M.,  of  {residence  and 
description),  or  some  other  proper  person,  may  be  appointed,  ovei- 
the  first  motion  .day  of  next  sittings  [or  as  may  &e],  to  receive 
{State  what ;  and  thus :  the  chattels  in  the  indorsement  of  claini 

on  the  writ  of  summons  [or,  in  the  affidavit  of  J.  S.,  filed  the 

day  of ,  19 — J  mentioned;  or  as  may  he:  see  Form  1740. 


1733. 

Indorsement 
on  writ  of  ,i 
summons  of 
claim  for 
appointment 
of  a  receiver 
(4). 

[Dan.  Pr. 
1472.] 

1734. 

Motion-paper 
for  interim 
receiver  (e). 
[Dan.  Pr. 
1473.] 


(a)  See  Seton,  737—743;  J.  A.  1873,  s.  26,  sub-s.  8. 

(*)  See  Colebourne  v.  C,  1  C.  D.  690;  O.  II.  1;   0.  III.  1,  2,  3. 

(c)  See  J.  A.  1873,  s.  25,  sub-s.  8;  O.  L.  £;  and  headnote,  preceding'  page. 
The  application  is  usually  made  by  motion,  but  the  appointment  may,  in  certain 
special  cases  and  by  consent,  be  made  by  summons  at  Chambers.  If  a  vacancy 
occurs  through  the  death  or  otherwise  of  a  receiver  already  appointed,  a  new 
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1735. 

Notice  of 
motion  or 
■ammotisfora 
receiver  [d). 
[Dan.  Pr. 
1473.] 


1736. 

Notice  of 
motion  or 
summons  by 
judgment 
creditor  for 
appointment 
of  receiver 
by  -way  of 
equitable 
execution  (y). 
[Dan.  Pr. 
14S2.] 


Formal  parts:  see  Form  32  or  39. 
on  the  part  of  the  plaintiff  [or  as  may  he],  that  L.  M.,  of  {residence 
and  description),   or  some  other   proper  person,   on  giving  se- 
curity (e),  may  be  appointed,  until  the  hearing  of  this  action,  or 
until  further  order  {State  for  what  purpose;  as  thus: 

to  receive  the  rents  and  profits  of  the  real  and  leasehold 
estates,  and  to  collect  and  get  in  the  outstanding  personal 
estate,  of  the  above-named  testator  {and  see  Torm  1740); 
and  that  for  that  purpose  all  proper  directions  may  be 
given "(/)). 


Formal  parts:  see  Form  32  or  39. 
on  behalf  of  the  plaintiff,  that  the  plaintiff  {h)  [or,  L.  M.,  of,  dc], 

receiver  may  be  appointed  upon  a  summons  at  Chambers:  Booth  v.  Coulton, 
16  W.  B.  683.  Where  pfoceedings  are  commenced  by  originating  summons,  a 
receiver  may  be  appointed,  either  in  Ct.  or  Chambers,  immediately  after  service 
of  the  siraimons:  Ee  Frcmcke,  57  L.  J.  Ch.  437.  Therefore  the  fact  that  a 
receiver  is.  sought  is  no  sufScient  reason  for  commencing  proceedings  by  writ 
instead  of  by  originating  summong;  Barr  v.  Harding,  36  W.  E.  216;  Gee  v. 
Bell,  35  C.  D.  160.  In  the  case  of  proceedings  for  foreclosure  commenced  by 
originating  summons  under  0.  LV.  5a,  it  is  the  constant  practice  to  appoint 
receivers  in  Chambers,  even  where  a  dft.  has  made  default  in  appearance.  For 
various  forms  of  orders,  see  Seton,  726 — -782. 
((?)  See  preceding  note. 

(e)  A  receiver  appointed  by  name,  on  his  giving  security,  is  not  receiver 
until  security  is  given:  Edwards  v.  E.,  2  C.  D.  291;  but  upon  his  giving  security 
his  appointment  relates  back  :  Ex  p.  Evans,  11  C  D.  691  ;  13  C.  D.  252. 
If  no  security  is  to  be  given  it  should  be  so  stated  in  the  order;  and  if  no 
security  is  to  be  required  until  a  particular  time,  the  person  obtaining  the 
appointment  must  be  responsible  for  what. the  receiver  shall  receive  or  become 
liable  to  pay  in  the  meantime:  Seton,  725.  If  the  order  is  silent  as  to  security, 
and  the  receiver  enters  under  it,  he  is  virtually  in  possession,  even  though  he  is 
subsequently  continued  by  an  order  requiring  security  to  be  given:  Morrison 
V.  STcerne  Ironworks  Co.,  60  L.  T.  588. 

(/)  Form  of  order. — As  to  directing  tenants  to  attorn,  see  Dan.  Pr.  1476; 
Seton,  725,  No.  2.  As  to  the  mode  of  enforcing  an  order  for  the  delivery  of 
the  possession  of  land,  see  0.  XLII.  5,  7;  0.  XLVII.  See  pp.  395,  396,  and 
ill,  ante.  As  to  directing  legal  personal  representatives  to  deliver. over 
securities,  &c.,  see  Dan.  Pr.  14:76;  Seton,  725,  No.  2.  As  to  the  mode  of 
enforcing  an  order  for  the  delivery  of  property  (other  than  land),  see  0.  XLII. 
6,  7;  0.  XLVII.;  notes  (r)  and  (s),  at  pp.  476—478. 

Accounts. — As  to  passing  accounts  and  payment  of  balances  thereon,  see 
Dan.  Pr.  1479,  1492  et  seq.;  Seton,  773,  774;  Kerr,  267—284.  The  direc- 
tions for  the  receiver  to  pay  his  balances  into  Ct.  are  not  now  usually  contained 
in  a  lodgment  schedule  to  the  order.  The  balance  when  ascertained  is  directed 
to  be  paid  into  Ot.  by  a  lodgment  schedule  signed  by  the  Master,  and  by  him 
forwarded  to  the  Pay  Office:  S.  C.  Funds  Rules,  1905,  r.  30. 

(?)  Equitable  execution. — The  application  should,  according  to  North,  J. 
(iJfl  Hartley,  66  L.  T.  588),  be  made  in  ordinary  cases  by  summons,  not  by 

(K)  See  note  (A)  next  page. 
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or  some  other  proper  person,  may  be  appointed  receiver  by  way  of 
equitable  execution,  of  the  rents  and  profits  of  the  properties  of 
of  the  defendant  C .  D .  in  the  indorsement  on  the  writ  of  summons 

[or,  in  the  affidavit  of  J.  S.,  filed  the day  of ,  19—.  or  as 

may  fee]  mentioned,  with  all  usual  directions  {i) . 


1737. 
Formal  parts:  see  Form  39.  Summons  to 

on  the  part  of  the  plaintiff  [or  as  may  foe],  to  proceed  on  the  judg-  ojaer^*^  ™ 

ment  [or,  order]  dated ,  19 — ;  and  that  L.  M.,  of  (residence  directing  a 

7    ,         ...      X  ,  ,  .    ,     1   receirer  to  be 

and  aescrtphon),  or  some  other  proper  person,  may  be  appointed  appointed (/c). 

receiver  pursuant  thereto.  tl'a"-!'^- 


1738. 
Formal  parts :  see  Form  39 .  Summons  for 

on  the  part  of  the  plaintiff  [or,  defendant  A.  B.J,  that  he  may  be  party  to  the 

at  liberty  to  propose  himself  as  the  person  to  be  appointed  receiver  motion  to  . 

i-i  r  TTiii  -lAn  -1  propose  mm- 

under  the  judgment  [or,^  order]  dated  the ,  19 — ;  but  without  self  as 

giving  security:  he  undertaking  to  act  without  salary  [or  as  may  fjJau  Pr 
fee].  1477.'] 


motion,  or  the  costs  of  the  motion  may  be  disallowed.  As  to  equitable  execution, 
see  Seton,  757—762;  Chitty's  Forms,  490—507.  See  also  Sills  v.  Webber, 
17  T.  L.  R.  513  (C.  A.) ;  Goldschmidt  v.  Oberrhemische  MetalltjQer'ke,  (1906)  1 
K.  B.  373  (C.  A.).  If  the  Judge  is  satisfied  that  the  property  is  in  danger  it 
is  within  his  discretion  to  grant  an  injunction  until  the  return  of  the  summons 
restraining  dft.  from  dealing  with  the  property,  but  an  injunction  should 
not  be  granted  as  a  matter  of  course  in  all  cases:  Lloyds  Banh  v.  Medway, 
#c.  Co.,  (1905)  2  K.  B.  359  (C.  A.).  Forms  of  summons  and  orders,  App.  K., 
Nos.  61a,  62,  63.  If  dft.  has  not  appeared  in,  the  action  it  is  not  sufficieuti 
to  file  the  summons  in  the  Central  Office;  dft.  must  be  served  or  leave) 
obtained  for  substituted  service:  Tilling  v.  Blythe^  (1899)  1  Q.  B.  557  (0.  A.). 
For  affidavit  in  support,  see  Ohitty's  Forms,  490. 

Qi)  The  plaintiflE  is  not  infrequently  appointed,  without  security  and  without 
salary:  Taylor  v.  Eehersley,  2  C.  D.  302;  particularly  if  he  proves  that  he 
is  a  person  of  substance,  and  undertakes  not  to  deal  with  the  property  without 
the  leave  of  the  Gt. ;  leaving  the  judgment  debtor  or  any  person  prejudi- 
cially affected  by  the  appointment  (cf .  Searle  v.  Ghoat,  1?i  C.  D.  723),  to  apply 
to  discharge  or  vary  the  order. 

(i)  The  order  will  be  expressed  to  be  made  without  prejudice  to  the  rights 
of  prior  incumbrances,  and  liberty  may  be  given  to  the  receiver,  if  he  shall 
think  proper,  but  not  otherwise,  to  keep  down  the  interest  on  prior  incum- 
brances; he  will  be  directed  to  apply  the  balances  of  his  accounts  in  or  towards 
payment  of  the  judgment  debt;  and  a  provision  is  frequently  added  that  the 
costs  of  the  order  and  of  the  receivership  are  to  be  paid  only  out  of  the  sums 
received,  but  not  to  be  added  to  the  judgment  debt  as  against  the  debtor. 

(A)  The  receiver  is  very  frequently  appointed  by  name  in  the  order,  which 
«ave3  the  expense  of  a  contest  in  Chambers. 

(J)  Where  it  is  desired  that  the  parties  should  have  leave  to  propose  them- 
selves, such  leave  is  generally  given  by  the  judgment  or  order  directing  the 
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1739. 

Affidavit  of 
the  nature  and 
value  of  the 
property  over 
which  the 
receiverBhip  is 
to  extend. 
[Dan.  Pr. 
1477.] 


Formal  parts :  see  Form  8 . 

1.  Describe  the  property,  succinctly,  as  thus:  The  real  and 
leasehold  estates  of  the  testator  A.  B.,  ia  the  judgment  [or,  order] 

in  this  action  dated  the  ,  19—,  mentioned,  consist  of  the 

short  particulars  set  forth  in  the  first  column  of  the  first 
schedule  hereto.  The  said  estates  are  in  the  occupation  of  the 
several  persons,  and  at  the  annual  rents,  specified  in  the  second  and 
third  columns  of  the  said  first  schedule.  The  arrears  of  rent  speci- 
fied in  the  fourth  column  of  the  said  first  schedule  are  also  now  due. 

2.  The  outstanding  personal  estate  of  the  said  testator  consists 
of  the  particulars  set  forth  in  the  first  column  of  the  second 
schedule;  and  the' values  thereof  are  set  forth  in  the  second  column 
of  the  said  second  schedule. 

3.  (Show  means  of  knotvledge.) 

The  First  Schedule  above  referred  to. 


Particulars  of  estate. 


The  Home  Farm,  at  Ux- 
bridge,  Middlesex. 


Tenant's  name. 


Annual  rent. 


John  Jones 


£      ».    d. 
300     0     0 

i-i: 


Arrears  due. 

£"  »Td. 
73    0    0 

S[C. 


The  Second  Schedule  above  referred  to. 


Particulars  of  outstanding  estate. 


Book  Debts 


i-c. 


Value. 


£       ».    d. 
3.50     0     0 
S;e. 


1740. 

Affidavit  of 
fitness  of 
proposed 
receiver  [and 
manager], 
[Dan.  Pr. 
1477.] 


Formal  parts:  see  Form  8. 

1 .  I  have  for years  last  past  known  and  been  well  acquainted 

with  L.  j\I.,  of  {residence  and  description),  the  person  proposed  to 
be  appointed,  in  this  action,  the  receiver  of  the  rents  and  profits  of 
the  real  estate,  and  to  get  in  the  outstanding  personal  estate,  of 
the  testator  A.  B.  [of  the  undertaking  and  property  of  the  de- 
fendant Co.,  comprised  in  or  subject  to  the  charge  created  by 
the  ^ first)  mortgage  debetifures  of  the  defendant  Co.  and  also 
to  manage  and  imrk  the  business  and  undei-taking  of  the  defend- 
ant Co.,  or  as  may  fee]. 

2.  The  said  L.  M.  is  (State  the  trade,  business,  or  profession, 
if  any,  of  the  proposed  receiver ;  and  where  carried  on,  and  for  hour 
long,  to  the  deponent's  knowledge). 

appointment.  For  forms  of  order,  see  Seton,  729,  Xos.  10,  11;  and  see  Ibid., 
739.  For  the  principles  on  which  the  Ct.  acts  in  appointing  a  party  receiver, 
see  Coo7ces  v.  C,  2  De  G.  J.  &  S.  526;  and  see  Sargant  v.  Read,  1  C.  D.  600; 
Hyde  v.   Warden,  1  Ex.  D.  309. 
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3.  The  said  L.  M.  is  a  person  of  respectability  and  integrity, 
and  of  good  credit;  and  in  my  judgment  he  is  a  fit  and  proper 
person  to  be  appointed  such  receiver  [and  manager]. 


1741. 

L.  M.  (the  receiver),  of  {residence  and  description),  C.  Eecognizanoe 

D.,  of,  Sc,  and  E.¥.,  of,  dc.  (the  sureties  (n)),  before  °^dhir'''^'' 

our  Sovereign  Lord  the  King  in  His  High  Court  of  sureties, 

•-         T        •  ^^      i  ■  1  I  1    1         ii  pursuant  to  a 

,•  g,  ^  Justice  personally  appearing,  do   acknowieage   tnem-  judgment  or 

.  I  1  selves,  and  each  of  tWm  doth  acknowledge  himself,  to  ?|^™  W- 

^  ,s       0'^^   to  and  A — ,   two   of   the  Masters   of  the  1475, 1478.] 

l"  ■+=  I    Supreme   Court  (o),   the   sum   of   £ ,    to   be   paid 

S  1  '    to  the  said  and  ,  or  one    of    them,  or   the 

a  executors  or  administrators  of  them,  or  one  of  them,  and 
rd  unless  they  do  pay  the  same,  they,  the  said  L .  jM . ,  C .  D . , 
■*  and  E.  F.,  do  grant,  and  each  of  them  doth  grant  for 
;  °  himself,  his  heirs,  executors,  and  administrators,  that 
>       the  said  sum  of  £ shall  be  levied,  recovered,  and 

o 

ph       received,  of  and  from  them  and  each  of  them,  and  of 

p^  . 

■*       and  from  aU  and  singular  the  manors,  messuages,  lands, 

g       tenements,  and  hereditaments,  goods  and  chattels,  of 

a       them  and  each  of  them  wheresoever  the  same  shall  or 

a       may  be  found.      Witness  our    said    Sovereign    Lord 

George  the  Fifth  by  the  Grace  of  God  of  the  United 
E^  I    Kingfdom  of  Great  Britain  and  Ireland,  and  of  the 

British  Dominions  beyond  the  Seas,  King,  Defender 

of  the  Faith,  and  so  forth,  at  the  Royal  Courts  of 

Justice,  the day  of ,  19 — . 

(m)  See  0.  L.  16,  16a;  App.  L.,  Noa.  20,  21,  21a;  and  headnote,  p.  902. 
As  to  the  security  to  be  given  by  a  receiver,  see  Seton,  741,^742;  Kerr,  145 — 
155.  The  sureties  may  be  bound  in  unequal  sums,  and  the  number  of 
sureties  may  be  increased  so  as  to  diminish  the  amount  for  which  each 
is  to  be  liable.  The  recognizance  is  engrossed  on  paper.  For  receiver's 
undertaking  where  his  security  does  not  exceed  £300,  see  Form  1743.  Where 
the  receiver's  security  is  above  £500,  and  does  not  exceed  £2,000,  the  bond  of 
a  guarantee  society  is  usually  accepted  without  a  recognizance,  but  if  the 
security  is  above  £2,000,  and  a,  guarantee  society  is  the  surety,  a  recognizance 
of  the  receiver  as  well  as  the  bond  is  required.  The  recognizance  is  not  charge- 
able with  any  stamp  duty,  which  on  the  bond  is  10«.  The  recognizance  and 
bond  are  not  enrolled,  but  are  filed  in  the  Central  Office:  0.  LXI.  8a;  the 
iiling  fee  for  each  is  10s. 

(«)  If  there  is  to  be  a  bond  as  well  as  a  recognizance,  the  surety  does  not 
join  in  this  recognizance.  The  partner  in  trade  of  the  receiver,  persons  iij 
partnership  together,  and  the  solicitor  in  the  action,  are  usually  rejected  as 
sureties  for  a  receiver. 

(o)  The  recognizance  must  be  given  to  the  two  senior  Masters  for  the  time 
being  of  the  Judge  to  whom  the  action  or  matter  is  assigned:  0.  LX.  4. 
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i 
Whereas  by  an  order  of  the  High  Court  of  Justice,  Chancery 

Division,  made  by  Mr.  Justice in  an  action  in  the  matter 

of,  dc,  wherein  A.  B.  and  others-  are  plaintiffs,  and  CD.  and 

others  are  defendants,  19 — ,  B.  No.  ,  dated  the day  of 

,  19 — ,  it  was  ordered  that  (Recite  so  much  of  {the  order  as 

may  be  necessary).     And  whereas  ^he  Judge  hathf 

If  the  receiver  has  not  been  approved  by  the' judgment  or 
order,  add :  approved  of  the  said  L.  M.  as  a  proper  person  to 
bo  such  receiver  [or,  such  receiver  and  manager  (as  the  case 
may  be),  and  hath] 

approved  of   the  above-bounden  CD.  and  E.  F.  [or,  the  

Society]  as  sureties  for  the  said  L'.  M.;  and  hath  also  approved  of 
the  above-written  recognizance,  't?ith  the  under-written. condition 
[or,  if  there  is  to  be  a  bond  as  well  as  a  recognizance,  add :  together 

with  a  bond  of  the  said  L.  M.  4nd  the Society,  and  bearing 

even  date  herewith],  as  a  proper  security  to  be  entered  into  by  the 

said  L.  M.,  C  D.,  and  E.  F.  [or,  the  said  L.  M.  and  the  said 

Society],  pursuant  to  the  said  order,  and  the  Rules  of  the  Supreme 
Court  in  that  behalf  [If  the  receiver  is  not  to  act  as  manager 
bmjond  a  certain  period  tdthiput  leave,  add :  and  as  well  in  respect 
of  the  period  for  which  the  said  L.  M.  hath  been  appointed  such 
receiver  and  manager  as  aforesaid,  as  also  in  respect  of  any  extended 
or  further  period  during  which  he  may  be  continued  or  appointed 
such  manager,  either  under  the  said  order,  or  under  any  further 
order  in  the  said  action];  and  in  testimony  of  such  approbation 
one  of  the  Masters  of  the  Supreme  Court  hath  sighed  an  allow- 
ance in  the  margin  hereof  [and  of  the  said  bond  respectively]. 

Now  the  condition  of  the  above-written  recognizance  is  such,  that 
if  the  said  L.  M.  do  and  shall  duly  account  for  all  and  every  the 
sum  and  sums  of  money  or  other  property  which  he  has  received 
and  shall  receive,  or  has  or  shall  become  or  be  held  liable  to  pay, 
on  account  of  the  rents  and  profits  of  the  real  estate,  and  in  respect 
of  the  personal  estate  of  the  said  G-.  H.,  and  in  respect  of  the 
said  business  [folloiw  the  words  of  the  order,,  and,  if  the  receiver 
is  not  to  act  as  manager  beyond  a  certain  period  i/iithout  leave, 
add :  including  as  well  all  and  every  the  sum  and  sums,  or  other 
property,  so  received  in  respect  of  the  period  for  which  the  said 
L.  M.  hath  been  appointed  such  receiver  and  manager  as  afore- 
said, as  also  all  and  every  the  sum  and  sums  or  other  property  so 
received  in  respect  of  any  appointment  for  any  extended  or 
further  period  during  which  he  may  be  continued  or  appointed 
such  manager,  either  under  the  said  order  or  under  any 
further  order  in  the  said  action],  at  such  periods  as  the  Judge 
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shall  appoint,  and  do  and  shall  dulj^  par  the  balances 
which  shall  from  time  to  time  be  certified  to  be  due  from  him 
as  the  Court  or  Judge  hath  directed  or  shall  hereafter  dired 
[and  shall  give  immediate  notice  to  the  Court  if  the  said  cor- 
poration shall  become  insolvent  or  go  into  liquidation]  then 
the  above  recognizance  shall  be  void  and  of  none  effect,  otherwise 
the  same  is  to  be  and  remain  in  full  force  and  virtue. 


L.  M. 
C.  D. 

E.  F. 


(  Taken  and  acknowledged  by  the  above-named  {dc. 
\       see  Form  1313). 


1742. 

Know  all  men  by  these  presents,  that  I,  L.  M.,  of  Bond  by  a 

/     ^^  ■,  -,         .'.s  1  TTT      mi  in      ■         I  recBiTer,  antt 

^   {address and  descnption),  and  We,  The Society  lor,  a  society  oi- 

-§  Company,  Limited],  are  jointly  and  severally  bound  "o^p^y 

Izi  rt  ^  unto   and    ,    two    of    the    Masters    of    the  sureties  («)» 

ri  1^   l"  .Supreme  Court  (r),  in  the  sum  of    £ ,  of   lawful   147*5^] 

,■  ig   I    money  of  the  United  Kingdom  of  Great  Britain  and 

S  ffl       Ireland,   to   be   paid   unto   the   said  and   — — , 

S       or  one  of  them,  or  the  executors  or  administrators  .of 

T3       them,  or  one  of  them,  for  which  payment,  well  and 

jj   '  =«       truly  to  be  made,  I,  the  said  L.  M.,  for  myself,  my 

^       heirs,  executors,  and  administrators,  and  every  of  them, 

I       and  We,  The Society  [or,  Company,  Limited],  for 

g;      ourselves  and  our  successors,  do  bind  and  oblige  our- 
a,       selves  for  the  whole  firmly  by  these  presents. 

Signed,  sealed  and  delivered  by  the  said  L.  M.,  and 
sealed  with  the  seal  of  the  said  Society  [or.  Company], 
and  signed  by  two  of  the  directors  thereof. 

^  Dated  the  day  of  ,  19 — ,  in  the  year  of 

our  Lord,  One  thousand  nine  hundred . 

[Where  the  secwrity  is  completed,  before  the  order  goes :  Whereas 

Mr.  Justice ,  on  an  applicatioii  made  to  him  in  the  action, 

in  the  Chancery  Division,  in  the  matter  of,  Sc,  wherein  A.  B. 
and  E.  F.  are  plaintiffs  and  CD.  and  G-.  H.  are  defendants, 

(j)  See  Seton,  741,  742;  and  for  form  of  order  where  a  receiver  has  given 
security  by  bond  with  a  guarantee  society  as  his  sureties,  Ibid.,  772,  No.  5. 
The  bond,  like  a  recognizance,  is  engrossed  on  paper,  and  after  execution 
and  allowance  in  Chambers  is  filed  in  the  Central  Office:  0.  LXI.  8a.  As  to 
stamp  duty,  see  note  (m),  p.  907. 

(r)   See  note  (o),  p.  907. 
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19 — ,  B.  No.  — ,  approved  of  the  above-bounden  L.  M.,  upon  his 
giving  securitj,  as  a  proper  person  to  be  appointed  receiver  (and 
manager)  of  (Describe  property  or  estate).] 

[Where  the  r^ceiiier  is  appointed  by  the  order,  and  where  security 

is  directed  to  be  given  afteriUards:   Whereas  by  an  order  of  the 

High  Court  of  Justice,  Chancery  Division,  made  by  Mr.  Justice 

— ,  in  an  action,  in  the  matter  of,  dd.,  wherein  A.  B.  and  E.  F. 

are  plaintiffs,   and  0.   D.   and  G.   H.   are  defendants,   19 — , 

B.  No.  —,  and  dated  the day  of ,  19 — ,  the  Court  thereby 

appointed  the  said  L.  M.  receiver  (and  manager)  of  (Describe 
property  or  estate).  And  it  was  ordered  that  the  said  L.  M. 
should  forthwith  [or  as  may,  be]  give  security  as  such  receiver 
(and  manager).  And  whereas  the  Judge  has  directed  the  said 
L.  M.  to  give  security  in  the'sum  of  £ .J 

And  whereas  the  Judge  has  approved  of  the  — —  Society  {_or, 
"Company,  Limited]  as  surety  for  the  said  L.  M.  in  the  said  sum 
,      of  £ -. 

If  two  guarantee  societies  are  sureties,  add:  And  whereas 
the  said  Judge  has  also  approved  of  the  -^ —  Society  [or, 
Company,  Limited]  as  sureties  for  the  said  L.  M.  in  a  like 
sum  of  £ . 

And  has  also  approved  of  the  above  bond  with  the  under-written 
-conditions,  together  with 

If  two  guarantee  societies  are  sureties,  add:  a  bond  of  the 

said Society  [or,  Company,  Limited]  dated  the day 

of ,  19 — ,  and  numbered ;  for  the  sum  of  £ — —  duly 

executed  under  the  hand  and  seal  of  the  said  L.  M.,  and  the 

hands  of  two  of  the  directors  of  the  said Society  [or,  and 

the  seal  of  the  said Company,  Limited],  and 

a  recognizance  entered  into  by  the  said  L .  M .  in  the  sum  of  £ , 

and  bearing  date  the day  of ,  19 — ,  as  a  proper  security 

to  be  entered  into  by  the  said  L.  M.  and  the  said  Society  [or,  Com- 
pany, Limited — or  as  may  be],  pursuant  to  the  said  order  and 
the  Rules  of  the  Supreme  Court  in  that  behalf,  as  well,  in  Tespeot 
of  the  period  for  which  the  said  L.  M.  has  been  appointed  such 
receivei"  (and  manager)  as  aforesaid,  as  also  in  respect  of  any 
extended,  or  further  period,  during  which  such  receiver  (and 
manager)  may  be  continued  or  appointed  such  receiver  (and 
manager),  either  under  the  said  order  or  under  any  further  order 
in  the  said  action;  and  in  testimony  of  such  approval,  one  of  the 
Masters  of  the  Supreme  Court  hath  signed  an  allowance  in  the 
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margin  hereof  [^iifhere  there  is  a  recognizance  as  well  as  a  bond: 
and  of  the  said  recognizance  respectivelj]. 

Now  the  conditions  of  the  ahove-written  bond  or  obligation  are 
such,  that  if  the  above-bounden  L.  M.,  his  executors  or  adminis- 
trators, or  some  or  one  of  them,  do  and  shall  duly  account  for  all 
sums  of  monej  or  other  property  which  the  said  L.  M.  has  received 
and  shall  receive,  or  has  or  shall  become  or  be  held  liable  to  pay  or 
account  for  as  such  receiver  (and  Inanager)  as  aforesaid,  including 
as  well  all  sums  of  money  or  other  property  which  the  said  L.  M. 
has  received  or  shall  receive  or  become  liable  to  paiy  or  account  for 
in  respect  of  the  period  for  which  the  said  L .  M .  has  been  appointed 
such  receiver  (and  manager)  as  aforesaid,  as  also  all  and  every  sum 
of  money  and  other  property  received  in  respect  of  any  appoint- 
ment for  any  extended  or  further  period  during  which  the  said 
L.  M.  has  been  or  may  hereafter  be  continued  or  appointed  such 
receiver  (and  manager),  either  under  the  said  order  or  under  any 
further  order  in  the  said  action,  at  such  period  and  in  such  manner 
as  the  Court  or  a  Judge  shall  appoint,  and  do  and  shall  pay  or 
deliver  the  same  as  the  Court  or  Judge  hath  directed,  or  shall  here- 
after direct,  and  shall  give  immedia,te  notice  to  the  Court  if  the 
said  Society  [or,  Company,  Limited]  shall  become  insolvent  or  go 
into  liquidation,-  then  the  above-written  bond  or  obligation  shall  be 
void,  otherwise  the  same  shall,  subject  to  the  provisions  hereinafter 
•contained,  be  and  remain  in  full  force  and  virtue:  Provided 
always,  that  if  the  said  L.  M.  shall  not,  for  every  successive  term 

of  twelve  calendar  months  to  be  computed  from'  the day  of 

,  19 — ,  within  fifteen  days  after  the day  of in  each 

and  every  year,  pay  or  cause  to  be  paid  at  the  office  of  the  said 

Society  [or,  Company],  the  annual  premium'  or  sum  of  £ ,  then 

the  said  Society  [or,  Company]  shall,  at  any  time  after  such 
default  in  payment,  be  at  liberty  to  apply  by  summons  at  Chambers 
to  be  relieved  from  all  further  liability  as  such  sureties  as  aforesaid ; 
and  such  summons  having  been  served  upon  such  persons  as  the 
Judge  shall  direct,  and  being  finally  heard,  all  further  liability  of 
the  said  Society  [or.  Company],  as  such  sureties  as  aforesaid,  shall, 
from  and  after  the  final  hearing  of  such  summons,  or  from  and  after 
such  other  time  as  the  Judge  shall  direct,  cease,  and  determine, 
save  and  except  in  respect  of  any  loss  or  damage  occasioned  by  any 
act  or  default  of  the  said  L.  M.,  in  relation  to  his  dtities  as  such 
receiver  (and  manager)  as  aforesaid,  previously  to  such  cesser  and 
determination  of  liability:  Provided  always,  that  a  certificate  or 
certificates  under  the  hand  of  a  Master  of  the  Supreme  Court,  of 
the  amount  which  the  said  L.  M.,  as  such  receiver  (and  manager) 
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as  aforesaid,  is  liable  to  pay,  and  has  not  paid,  shall  be  sufEcieut 
and  oonclusive  evidence  against  the  said  L.  M.,  his  heirs,  executors, 
and  administrators,  and  against  the  said  Society  {^or,  Company], 
and  also  as  between  the  said  Society  [or.  Company],  and  the  said 

and (Masters),  of  the  truth  of  the  contents  of  the  said 

certificate  or  certificates,  and  that  this  bond  has  become  forfeited 
thereby,  ^to  the  amount  of  the  sum  stated  in  such  certificate  or 
certifieates;  and  shall  form  a  valid  and  binding  charge  and  claim, 
not  only  against  the  said  L.  M.,  his  heirs,  executors,  and  adminis- 
trators, but  also  against  the  said  Society  [or.  Company],  and  the 
funds  and  property  thereof,  w^ithout  its  being  necessary  for  the  said 

and (Masters),  or  either  of  them,  their,  or  either  of  their, 

executors,  or  administrators,  first  to  take  legal  or  other  proceedings 
against  the  said  L.  M.,  his  heirs,  executors,  or  administrators,  for 
the  recovery  thereof,  and  without  any  further  or  other  proof  being 

given  either  by  or  on  the  part  of  the  said and (Masters), 

or  either  of  them,  their,  or  either  of  their  executors  or  administra- 
tors, in  any  action,  suit,  or  proceeding,  to  enforce  thjs  bond  against 
the  said  Society  [or,  Company],  or  against  the  said  L.  M.,  his  heirs, 
executors,  or  administrators,  or  by  or  on  the  part  of  the  said 
Society  [or,  Company]  in  any  action,  suit  or  proceeding  against 
the  said  L.  M.,  his  heirs,  executors,  or  administrators,  of  the 
amount  of  such  damage  or  loss,  or  that  the  same  has  been  sus- 
tained, incurred,  or  occasioned,  by  and  through  the  act  or  default 
of  the  said  L .  M .  while  in  ofiice :  Provided  always,  and  it  is  further 
agreed  between  the  said  L.  M.  and  the  said  Society  [or,  Company] 
that  the  said  L.  M.  shall  and  will,  on  being  discharged  from  his 
office,  or  ceasing  to  act  as,  such  receiver  (and  manager)  as  afore- 
said, forthwith  give  notice  thereof  in  writing,  and  also  furnish  to 
the  said  Society  [or,  Company]  free  of  charge,  an  office  copy  of  the 
order  of  the  Court  or  Judge,  discharging  him  from  his  office  as. 
such  iccei^  01-  (and  manager)  as  aforesaid:  And  further  that  he  the 
said  L.  M.,  his  heirs,  executors,  and  administrators,  shall  and  will 
from  time  to  time,  and  at  all  times,  save,  defend,  and  keep  harm- 
less the  said  Society  [or.  Company],  and  their  successors,  and  the 
property  and  funds  of  the  said  Society  [or,  Company],  from  and 
against  all  loss  and  damage,  costs  and  expenses  which  the  said 
Society  [or.  Company],  or  the  funds  or  property  thereof,  shall  or 
may,  or  otherwise  might,  at  any  time  sustain  or  be  put  unto,  or 
for  or  by  reason  or  in  consequence  of  the  said  Society  [or,  Com- 
pany] having  entered  into  the  above-written  bond  for  and  at  the 
request  of  the  said  L.  M. 

In  witness  whereof  the  said  L.  M.  hath  hereunto  set  his  hand 
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and  seal,  and  the  said  Society  [or,  Company]  have  hereunto  caused 
their  common  seal  to  he  affixed,  and  the  said  two  directors  thereof 
have  set  their  hands  the  day  and  year  first  above- written. 
Signed,  sealed,  and  delivered  by  the   ) 

said  L.  M.,  in  the  presence  of         j 
The  seal  of  the  [Society  or  Company]   \   [Seal  of  the  Society 

was  hereunto  affixed  in  the  presence  of    )        (or  Company) .] 

Signed  for  and  on  behalf  of  the  )  Y    7   ' 

[Society  or  Companyl  \  '  Directors. 


L.  M.     [l.  S.J. 


lu  the  High  Court  of  Justice,  Undertaking- 

Chancery  Dividon.  j^^-^y' 

Mr.  Justice .  bonder 

I, ,  of ,  in  the  county  of ,  the  receiver  (and  manager)  (j).  ° 

appointed  by  order  dated  [or,  proposed  to  be  appointed]  in 

this  action  hereby  undertake  "with  the  Court  to  duly  account  for  all 
moneys  and  property  received  by  me  as  such  receiver  [or,  manager] 
or  for  which  I  may  be  held  liable,  and  to  pay  the  balances  from 
time  to  time  found  due  from  me  and  to  deliver  any  property 
received  by  me  as  such  receiver  ^or,  manager]  at  such  times  and  in 
such  manner  in  all  respects  as  the  Court  or  a  Judge  shall  direct. 

And  we,  ,  hereby  jointly  and  severally  (In  the  case  of  a 

Guarantee  or  other  Company  strike  out  "jointly  and  severally") 
undertake  with  the  Court  to  be  answerable  for  any  default  by  the 

said as  such  receiver  [or,  manager],  and  upon  such  default  to 

pay  to  any  person  or  persons  or  otherwise  as  .the  Court  or  a  Judge 

shall  direct  any  sum  or  sums  not  exceeding  in  the  whole  £ 

that  may  from  time  to  time  be  certified  by  a  Master  of  the 
Supreme  Court  to  be  due  from  the  said  receiver,  and  we  submit  to 
the  jurisdiction  of  the  Court  in  this  action  to  determine  any  claim 
made  under  this  undertaking. 

Dated  this day  of ,  19 — . 

[Signatures  of  receiver  and  Jiif  surety  or  sureties.  In 
the  case  of  a  suriety  being  a  Guarantee  or  other  Company 
the  seal  of  the  Company  must  be  affixed  unless  the  Com- 
pany is  empowered  to  execute  otherwise  than  by  sealing. \ 


(»)  Where  the  receiver's  security  does  not  exceed_£500,  an  undertaking  may- 
be given:  0.  L.  r.  16a;  App.  L.,  No.  21  \;  see  headnote,  p.  902.  Such. 
nndertaking  if  given  by  any  guarantee  or  other  company,  whose  bond  is 
nsually  accepted,  is  taken,  if  sealed  with  the  seal  of  such  company  or  otherwise 

D.— F.  58 
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1744. 

Certificate 
that  security 
by  nnder- 
taking  com- 
pleted («) . 


1745. 

Affidavit  of 
sureties  as 
to  their 
eolvenoy  (ti), 
|[Dan.  Pr. 
1478.] 


I  certify  that  the  security  mentioned  in  this  order  has  been 

completed  by  the  filing,  on  the  day  of  ,  19—,  of  an 

undertaking  dated  the ,  19—,  of  the  said  and  as 

his  sureties  for  not  exceeding  £ . 


Master. 
19- 


(Title  and  reference  to  the  record.) 
We,  C.  D.,  of  {residence  and  description  as  in  recognizance), 
and  E.  F.,  of,  dc. ,  the  proposed  sureties  for  L.  M.,  of  (residence 
and  description),  the  person  proposed  to  be  appointed  receiver 
in  this  action,  severally  make  oath  and  say;  as  follows: — 

1.  First,  I,  the  said  C.  D.,  for  myseK  say,  that  I  am  well  and 
truly  worth  the  sum  of  £ — —  (Insert  the  cmiount  for  which  he  is 
to  he  bound),  after  payment  of  all  my  just  debts  and  liabilities. 

2.  And  I,  the  said  E.  F.,  for  myself  say,  that  I  am  (dc.  :■  as 
above  to  liabilities) . 

Sworn  (dc:  see  Form  12). 


1746. 

Summons 
to  appoint 
receiver,  after 
security 
given  (»). 
[Dan.  Pr. 
1478.] 


Format  parts :  see  Form  39 . 
on  the  part  of  the  plaintiff  [or  as  may  he\,  that  L.  M.,  of  (resi^ 
dence  and  description),  having  been  approved  as  a  proper  person 
to  be  appointed  to  receive  the  (Follow  the  words  of  the  judgment  or 
order  directing  the  appointment  of  a  receiver)  pursuant  to  the 

judgment  [or,  order]  dated  the day  of ,  19 — ,  and  having 

given  security,  pursuant  to  the  Rules  of  the  Supreme  Court,  by 
entering  into  a  recognizance,  together  with  CD.  and  E.  F.  as 

his  sureties,  dated  the ,  19 —  [or  as  ntay^  be\  which  has  been 

approved  by  the  Judge,  and  duly  iiled:   may  be  appointed  to 

duly  executed,  without  the  usual  evidence  of  solvency  of  the  company;  but  if 
given  by  persons,  an  affidavit  by  such  persons  of  their  solvency  is  required. 
The  stamp  duty  on  the  undertaking,  if  under  hand,  is  6ii.,  if  sealed,  10s.  The 
undertaking  is  filed  at  the  Central  Office:  0.  L.  16a;  the  filing  fee  is  2s.  Qd. 

(t)  A  certificate  (stamp,  2s.  6«i.)  in  the  above  form  is  indorsed  on  the 
duplicate  of  the  order  directing  the  security,  and  signed  by  the  Master. 

C«)  See  note  («),  p.  907,  as  to  sureties  being  bound  in  unequal  amounts. 
Where  a  bond  is  given  by  a  society  or  company,  an  affidavit  is  required  showing 
its  financial  position.  The  affidavit  also  states  the  mode  of  execution  by  the 
society.  The  various  guarantee  societies  keep  printed  forms  of  the  affidavits 
used  by  them  for  this  purpose. 

(a;)  For  form  of  order,  see  Seton,  726,  No.  4.  In  practice  this  summons  is 
usually  dispensed  with,  as  the  order  to  appoint  the  receiver  is  in  general  made 
upon  the  summons  (see  Form  1737)  to  proceed  upon  the  order  directing  the 
appointment:  the  receiver's  security  being  read  on  such  order. 
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receive  the  (Follow  the  pords  of  the  judgment  or  order,  as  above) : 

And  thai  the  said  L.  M.  may,  on  the ,  19—,  and  on  the  same 

day  in  every  succeeding  year  [or  other  period  fixed],  leave  at  the 
Chambers  of  the  Judge  his  annual  [or  as  may  6e]  account  as  such 
receiver;  And  that  the  said  L.  M.  may  pay  the  balances  which 
maj'  be  thereby  certified  to  be  due  from  him  on  such  account,  or 
such  part  thereof  as  shall  be  certified  to  be  proper  to  be  so  paid,  as 
the  Judge  shall  direct. 


1747. 

Formal  parts:  see  Form  39.  Summons  to 

.1  J!    ^         -I    ■      -iv  r  in  Ti  settle  security 

on  the  part  oi  the  plaintitt  \or  as  may  oej,  to  proceed  under  the  to  be  given 

judgtoent  [_or,  order]  dated  the day  of ,  19—;   and  to  J^^suanuT 

settle  the  security  to  be  given  by  L.  M.  as  receiver,  pursuant  an  order  (y). 

.1         .  [Dan.  Pr, 

thereto.  ^  1478.] 


1748. 

{Title  and  reference  to  the  record.)  Certificate  of 

In  pursuance  of  the  directions  given  to  me  by  the  Judge,  I  security 
hereby  certify  that  the  result  of  the  proceedings  which  have  been  l^^ving  been 

taken  in  pursuance  of  the  order  [judgrriient']  dated  the day  of  [Dan.  Pr. 

,  19—  is  as  follows:—  i*^^-"! 


The  plaintiff  and  defendant  [or  as  mmy  &e]  have  attended  by 
their  respective  solicitors. 

L.  M.,  of  {address  and  description),  the  person  \who  upon 
first  giving  security  is]  by  the  said  order  [judgrnent]  appointed 
receiver  of  the  rents  and  profits  \^or  as  may  be ;  traverse  words  in 
the  judgment  or  order],  has  given  security  pursuant  to  the  said 
order  [judgment]  and  the  Rules  of  the  Supreme  Court  in  that 
behalf.     Such  security  consists  of  a  recognizance  in  the  sum  of 

£ entered  into  by  the  said  ,  together  with  as  his 

sureties,  dated  the ,  19 — ,  and  a  bond  of  even  date  therewith 

in  the  sum  of  £ entered  into  by  the  said ,  together* with  the 

as  his  surety.     The  said  recognizance  [and  bond]  has  {have) 

been  approved  by  the  Judge,  and  {each  of  them)  is  identified 
by  my  signature  in  the  margin  thereof  and  has  {have)  been  duly 
filed. 

(j/)  For  the  forms  applicable  to  this  case,  see  Nos.  17.39,  1741,  1742,  1743, 
1744,  1745,  1749. 

(z)  If  the  security  is  given  by  way  of  undertaking,  no  formal  certificate  of 
completion  is  necessary,  a  memorandimi  in  Form  1744  being  indorsed  on  the 
order.  Nor  is  the  certificate  required  where  there  has  been  an  adjournment 
to  Chambers  to  complete  the  security  pursuant  to  0.  L.  i .  17:'  see  Dan.  Pr.  1479. 
This  certificate  will  be  required  only  in  cases  where  the  receiver  is  appointed 
-by  the  order  subject  to  his  giving  security. 

58  (2) 
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And  I  further  certify  that  the  Judge  has  appointed  the  ■ 

day  of ,  19—,  and  the day  of ,  19—,  and  the  same 

days  ill  each  succeeding  year,  to  be  the  days  on  which  the  said 

is  to  cause  his  accounts,  made  up  to  the ,  19 — ,  and  the- 

,  19 — ,  immediately  preceding,  to  he  delivered  into  the  Judges' 

Chambers. 

The  evidence  produced  consists  of  an  aiSdavit  of and  the- 

exhibits  A.  and  B.  therein  referred  to  and  the  receipt  of  th€>- 
Central  Office  (filing  department),  dated  the ,  19 — . 

Dated  this day  of ,  19 — . 


Master. 


1749. 

Note  to  be 
sent  to  the 
Master  where 
the  receiver  is 
approved  in 
Court,  but 
the  order  is 
suspended  till 
he  has  given 
security  («). 
[Dan.  Pr. 
U79.] 


1750. 

Recognizance 
by  a  receiver 
and  his 
sureties,  in 
like  case  (4). 
[Dan.  Pr. 
14  79.] 


{Short  title  and  reference  to  the  record.) 

Adjourned  to  Chambers  pursuant  to  Order  L.,  rule  17,  to  settle- 
the  security  to  be  given  by  L.  M.,  the  receiver  appointed,  subject 
to  his  giving  security,  to  receive  the  rents  and  profits  of  the  real 
estate,  and  to  collect  and  get  in  the  outstanding  personal  estate  of 
the  testator  \or  as  may  be]. 

The  order  will  be  completed  on  the  Master's  note  of  securitrjr 
having  been  given,  and  of  the  times  fixed  to  bring  in  his  accounts. 

Dated  the day  of ,  19 — . 

,  Registrar.. 

Proceed  as  in  Form  1741,  to  the  first  whereas,  and  continue. 


Whereas  his  lordship  Mr.  Justice ,  on  an  application  lately, 

made  to  him  in  Court  [or,  Chambers]  in  an  action  assigned  to  him,,, 
and  now  pending  in  the  High  Court  of  Justice,  wherein  C  H.. 
is  plaintiff  and  I.  K.  is  defendant, 

Or,  wherein  G .  H .  and  another  [_or,  others]  are  plaintiffs,  and! 

I.  K.  and  another  [_or^  others]  are  defendants, 
hath  approved  of  the  above-bounden  L.  M.,  subject  to  his  giving 
security,  as  a  proper  person  to  be  appointed  to  receive  (State  what ; 
as  thus :  the  rents  and  profits  of  the  real  estate,  and  to  collect  and-, 
get  in  the  outstanding  personal  estate  of  A.  B.,  the  testator  in  the 
writ  of  summons  in  this  action  named);  and  hath  also  approved  of" 
the  above-bounden  CD.  and  E .  P .  as  sureties  for  the  said  L .  M . ; 
and  of  the  above-written  recognizance,  with  the  under-written 
condition,  as  a  proper  security  to  be  entered  into  by  the  said  L.  M.,^ 

(a)  bee  0.  L.  17;   and  headnote,  p.  902.     For  the  forms  applicable  to  this- 
case,  see  Nos.  1739,  1742,  1743,  1745,  1750,  1751. 
(6)  See  0.  L.  17;  and  Form  1749. 
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■C.  D.,  and  E.  F.,  pursuant  to  the  Rules  of  the  Supreme  Court  in 
that  hehalf;  and  in  testimony  {Continue  as  in  Form  1741  to  the 
enA). 


1751. 

(Short  title  and  reference  to  the  record.)  Master's  note 

of  the  security 

L.  M.,  01  {address  and  description),  the  person  appointed,  sub-  having  been 
ject  to  his  giving  security,  to  receive  {State  pthat :  see  Form  1748),  mrn.Pr 
has  given  security  pursuant  to  the  Rules  of  the  Supreme  Court,;  1479.] 
and  has  entered  {Continue  as  in  Form  1748  down  to  filed)  [or,  by 

an  undertaking  dated  the ,  19 — ,  wliich  has  been  signed  by 

the  said  L.  M.,  snd  by  C.  D.,  of  {address  and  description),  and 

E.  F.,  of  {address  and  description)  [or,  by  the  ■ Society],  as 

bis  sureties  for  not  exceeding  £ ,  Vbich  undertaking  has  been 

approved  by  the  Judge  land  duly  filed]. 

The  Judge  has  appointed  {Continue  as  in  Form  1748  to  the 
■end). 


1752. 

{Title  and  reference  to  the  record.)  Notice  to 

I,  L.  M.,  of  {residence  and  description),  the  receiver  appointed  *t^°n^ 
in  this  action  of  the  rents  and  profits  of  the  real  estate  of  A.  B.,the  receiver  (<«). 
testator  in  the  writ  of  summons  in  this  action  named  [or  as  moiif^  hsi.] 
6e],  hereby  give  you  notice  and  require  you  to  attorn  and  become 
tenant  to  me  for  {Describe  the  property ;  as  thus :  the  messuage  or 
tenement,  garden  and  outbuildings,  "with  the  appurtenances,  situate 
at  A.,  in  the  oounty  of  B.,  now  occupied  by  you),  and  for  such, 
other  part  or  parts  of  the  said  real  estate  as  is  or  are  in  yjour 
occupation;  and  to  pay  to  me  .your  rent  in  arrear,  and  growing 
rent,  for  the  said  premises. 

Dated  this day  of ,  19 — . 

L.  M. 
To  W.  P.,  of  {residence  and  description). 


1753. 
{Title  and  reference  to  the  record.)  Attornment 

I,  W.  P.,  of  {residence  and  description),  attorn  and  become  [Dan.  Pr. 
tenant  to  L.  M.,  the  receiver  appointed  in  this  action,  for  {Describe  ^*^^-] 
the  property :  see  Form  1752),  as  the  same  are  now  in  my  occupa- 
tion :  to  hold  the  same  at  and  under  the  same  rent,  and  subject  to 

(c)  See  note  (a),  preceding  page. 

(rf)  Ab  to  possession  by  or  attornment  to  the  receiver,  see  Setou,  768,  769. 
As  to  attornment  in  general,  and  to  a  receiver,  see  Woodfall,  69,  308 — 311. 
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the  same  covenants  and  conditions,  as  I  now  hold  the  same.  And  I 
have  this  day  paid  to  the  said  L .  M .  the  sum  of  (one  shilling)  for 
and  on  account,  and  in  part  payment,  of  the  said  rent.  ♦ 

Dated  this day  of ,  19 — . 

W.  P. 
Witness : 

V.  N.,  of  (redde^e  and  description). 


1754. 

Summons  for 
tenant  to 
attoi'B,  and 
pay  rent  («). 
[Dan.  Pr. 
1481.] 


Formal  parts :  see  Form  39 .  '    i 

on  the  part  of  the  plaintiff  [or  as  ina^  be],  that  W.  P.,  of  (resi- 
dence and  description),  may  be  ordered,  within  seven  days  after 
service,  to  attorn  and  become  tenant  to  L .  M . ,  the  receiver  appointed 
in  this  action,  for  or  in  respect  of  the  (Describe  the  propertif :  see 
Form  1752),  now  occupied  by  the  said  W.  P. ;  and  to  pay  his  rent 
in  arrear  and  growing  rent  for  the  same  to  the  said  L.  M. 


1756. 

Summons  for 
tenant  to 
attorn,  and 
for  ooonpation 
rent  to  be 
set(/). 
[Dan.  Pr. 
1482.] 


Proceed  as  in  preceding  Form  to  occupied  by  the  said  W.  P.; 
and  continue  thus : 

And  that  an  annual  value,  by  way  of  rent,  may  be  set  upon  the 
said  premises  during  the  time  the  said  W.  P.  has  been  in  the 
possession  or  occupation  thereof;  and  that  the  said  W.  P.  may  be 
charged  therewith. 


1756. 

Affidavit  in 
support  of 
sumnLons  to 
attorn. 
[Dan.  Pr. 
1482.] 


Formal  parts:  see  Form  8. 

1.  (Prom  service  of  order-  directing   the   appointment  of  a 
receiver  and  directing  tenants  to  attorn  to  him:  see  Form  980.) 

2.  [Prove  service  of  further  order  or  Master's  certificate  (if 
any)  completing  the  appointment:  see  Form  980.) 

'3.  (Prove  service  of  notice  to  attom :  see  Form  33.) 

4.  (Prove  refusal  to  attorn.) 

5.  (Show  means  of  hnoidedge.) 


(e)  For  form  of  order,  see  Seton,  762,  No.  1.    The  application  is  in  general 
made  by  summons.     As  to  enforcing  an  order  to  attorn,  gee  Seton,  768,  769. 
(/)  See  Seton,  768. 


S.  2.]       POWERS,  DUTIES  AND  LIABILITIES  OF  RECEIVERS.  919t 

1757. 
Formal  parts:  see  Fofm  39.  .    Summons  for- 

on  the  part  of  G.  H.,of  {residence  and  description),  that  an  inqnirj  nation™^- 

may  be  made  whether  the  said  G .  H .  has  any  and  what  interest  in  •»<«•«»»« 

the  real  estate  [or  as  may  fee],  taken  possession  of  by  L .  M .  as  the 

receiver  appointed  in  this  action,  or  in  any  and  what  part  thereof. 


Section  II. — PowekSj  Duties  and  Liabilities  of 
Receivers  (h) . 

(Dan.  Pr.,  pp.  1486—1491.) 

1768. 

Formal  parts :  see  Form  39 .  Summons  to- 

on the  part  of  the  plaintiff  [or  as  may  fee],  that  W.  D.,  of  {resi-  of^rerirto" 
dencc  and  description),  may  be  ordered,  within  seven  days  after  receiver  (j). 
sei-vice,  to  pay  to  L.  M.,  the  receiver  appointed  in- this  action,  the  1487.] 

sum  of  £ ,  due  from  the  said  W .  D .  for  arrears  of  rent  of  the 

{Describe  the  property :  see  Form  1752),  in  respect  of  his  occupa- 
tion thereof  from  the ,  19 — ,  to  the ,  19 — . 


1759. 

Formal  parts:  see  Form  39.  Summons  for 

on  the  part  of  the  plaintiff  \or  as  may  fee],  that  L.  M.,  the  receiver  ^®*^?  ^°^^ 
^       _  .    ^      .  '-  .  .         .  receiver  to 

appointed  in  this  action,  may  be  at  liberty  to  distrain  upon  the  distrain  (A), 
goods  and  chattels  of  E.  F.,  of  {residence  and  description),  for  the  148*7!]     ' 

sum  of  £ ,  being  arrears  of  rent  due  from  him  on  the  , 

19 — ,  in  respect  of  the  {Describe  the  property :  see  Form  1752). 
//  so :  and  that  the  said  distress  may  be  made  in  the  name 
of  the  defendant  CD.;  and  that  he  may  be  indemnified  in 
respect  thereof  out  of  the  estate  of  the  testator  A.  B.  [^or  as 
mat/  be].  

(_g)  See  Seton,  449 — 451,  Forms  1 — 4;  Ibid.,  744;  Kerr  on  Receivers,  180 — 
185 ;  Searle  v.  Choat,  25  C.  D.  723. 

(A)  As  to  salary  and  allowances  to  a  receiver,  see  0.  L.  16;  headnote,  at 
p.  902;  Seton,  739,  740;  Kerr  on  Eeceivers,  229 — 238.  The  amount  of  premium 
paid  by  a  receiver,  who  is  required  to  give  security,  to  a  guarantee  society  will 
not,  as  a  rule,  be  allowed  unless  the  receiver  is  appointed  without  remuneration: 
Barris  v.  Sleep^  (1897)  2  Ch.  80.  As  to  the  powers,  duties  and  liabilities  of 
receivers,  see  Seton,  768 — 771;  Kerr  on  Receivers,  192 — 228. 

(i)  For  form  of  order,  see  Seton,  762,  No.  1. 

(/t)  For  form  of  order  to  distrain  in  a  dft.'s  name,  see  Seton,  763,  No.  5. 
A  formal  order,  however,  need  not  in  general  be  drawn  up :  the  directions  given 
in  Chambers  being  sufficient.  As  to  when  the  receiver  may  distrain  in  his  own 
name,  and  when  in  the  name  of  the  person  having  the  legal  right  to  the  rent,  see 
Dan.  Pr.  1487;   Woodfall,  512;  Seton,  769. 
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1760. 

Summons  for 
leave  for 
•eoeiver  to 
bring  an 
■action  for 
arrears  of 
rent  {[). 
{Dan.  Pr. 
1487.] 


Formal  parts :  see  Form  39 . 
on  the  part  of  the  plaintiff  \_w  as  may  &e],  that  L.  M.,  the  receiver 
appointed  in  this  action,  may  be  at  liberty  to  commence  and 

prosecute  an  action  in  the Division  of  His  Majesty's  High 

Court  of  Justice  \<yr,  in  the  County  Court  of ,  holden  at '\ 

in  the  name  of  the  defendant  W.  J.,  as  executor  of  the  will  of 
G.  S.,  the  testator  in  this  action,  against  A.  B.,  to  obtain  payment 

of  £ ,  due  for  rent  from  the  said  A.  B.  to  the  said  testator's 

estate;   and  that  the  defendant  W.  J.  may  be  indemnified  in 
reepect  thereof  out  of  the  said  estate. 


1761. 

Summons  for 
payment  to 
receiver  of 
moneys 
received  by 
defendant  (»>]. 
{Dan.  Pr. 
14S9.] 


1762. 

Summons  for 
leave  for 
receiver  to 
«ut  and  sell 
timber  in) . 


Formal  parts:  see  Form  39. 
on  the  part  of  the  plaintiff,  that  the  defendant  E.  A.  may  be 

ordered,  on  or  before  the ,  19 — ,  or  subsequently  within  four 

days  after  service,  to  pay  to  L.  M.,  the  receiver  appointed  in  this 
action,  all  moneys  received  by  the  said  defendant  in  respect  of 
{State  what)  since  the  appointment  of  such  receiver:  the  amount 
to  be  verified  by  affidavit. 


Formal  parts :  see  Form  39 . 
on  the  part  of  the  plaintiff,  that  L.  M.,  the  receiver  appointed  in 
this  action,  may  be  at  liberty  to  cut  and  fell  the  trees  specified  in 

the  affidavit  of  C.  D.,  filed  the ,  19 — ,  and  the  exhibit  marked 

A.  thereto;  and  to  sell  the  same  by  public  auction,  according  to 
the  usual  particulars  and  conditions  of  sale  in  like  case;  and  that 
the  said  receiver  may  receive  the  purchase-money  for  the  said  trees, 
and  bring  the  amount  thereof  into  his  account  as  such  receiver. 


1763. 

other 
summonses 
relating  to  the 
management 
of  property 
comprised  in 
a  receiver- 
ship (o). 
CDan.  Pr. 
1491.] 


See  the  followimg  fonns^  ante :  which  can  be  readily  adapted  to 
a  recemership : — 

Action:  For  leave  to  bring;  Form  1255;  or  defend;  Form'  1256;, 

or  compromise;  Form  1260. 
Business:   For  leave  to  carry  on;    Form  1258. 


1866,  Eeg.  Lib.  A.  2640. 


(f)  Por  form  of  order,  see  Seton,  765,  No.  8.  A  formal  order,  however,  need 
not  in  general  be  drawn  up. 

(m)  See  Lockwood  v.  Milam,  V.-C.  S.,  20  Deo. 

(m)  For  form  of  order,  see  Seton,  766,  No.  12. 

(o)  A  receiver  is  not  in  general  justified  in  making  any  application  himself 
to  the  Ct. ;  he  shonld  apply  to  the  party  conducting  the  proceedings  to  make  the 
necessary  application,  and  in  the  event  of  his  refusal,  he  may  himself  apply 
Dan.  Pr.  1491;  Seton,  771. 
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Claim:    For  leave  to  compromise;    Form  1260. 
Debts:    For  leave  to  pay;     Form  1259. 
Enfranchisement:  To  approve  agreements  for;    Form  1263. 
Lease:   For  leave  to  obtain  renewal  of;    Form  1266. 

To  approve  agreement  tenant;  Form  1267  (p). 
■Outstanding  estate:    For  leave  to  convert;    Form  1257. 
-Kepairs,    or   drainage   works:    For   leave   to   execute;    Form 
1261(g). 


Section  III. — Receiveks'  Accounts  (r). 

(Dan.  Pr.,  pp.  1492—1498.)  ,„„, 

1764. 

{Title ^and  referetice  to  the  record.)  Affidavit  by 

I,  L.   M.,   of  (residence  and  description),  the  receiver    and  vending  his 
manager  [or  as  Tnay  6e]  appointed  in  this  action,  make  oath  and  account  («). 
say,  as  follows: —  1492.] 

1.  The  account  marked  with  the  letter  A.,  produced  and  shown 
to  me  at  the  time  of  swearing  this  my  affidavit  (t),  and  purporting 
to  be  my  account  of  the  rents  and  profits  of  the  real  estate,  and  of 
"the  outstanding  personal  estate,  of  A.  B.,  the  testator  [or,  intes- 
tate] in  this  action  [or  as  may  be  (m)],  from  the day  of •, 

19 — ,  to  the day  of ,  19 — ,  both  inclusive,  contains  a  true 

raocount  of  all  and  every  sum  of  money  received  by  me,  or  by  any 
■other  person  or  persons  by  my  order,  or  to  my  knowledge  or  belief, 
for  m.\  use,  on  account  or  in  respect  of  the  said  rents  and  profits  (m), 

(j>)  As  to  the  power  of  a  receiver  to  create  tenancies,  and  grant  leases,  see 
Dan.  Pr.  1487 ;  Seton,  769 ;  Kerr  on  Eeceivers,  204—209.  In  Shuff  v.  Hold- 
■away,  the  M.  R.  (in  Chambers,  March  27,  1863),  stated  that  in  an  ordinary 
■case  a  receiver  could,  without  applying  for  the  sanction  of  the  Judge,  let  for 
-any  term  not  exceeding  three  years.  That  statement  has  not  been  accepted  by 
the  Ct.  of  Appeal,  which  laid  it  down,  in  Stamford,  #c.  Banking  Co.  v.  Keehle, 
■(1913)  2  Ch.  p.  97,  that  no  lease  can  be  granted  by  a  receiver  without  the 
sanction  of  the  Ct. 

(g')  As  to  repairs  by  receivers,  see  Dan.  Pr.  1488;  Seton,  770.  iFor  forms 
-of  order,  see  Ibid.^  765,  Nos.  10,  11. 

(r)  See  Seton,  773—775;  Kerr  on  Receivers,  239—254;  O.  L.  18—22;  and 
headnote  at  p.  902.  The  account  may  be  ordered  to  be  taken  in  the  office  of 
•or  by  a  District  Registrar:  J.  A.  1873  (36  &  37  Vic.  c.  66),  s.  66. 

(«)  See  0.  L.  20;  App.  L.,  No.  22.  Although  a  receiver  is  not,  as  a  rule, 
justified  in  making  applications  to  the  Ct.  in  his  own  name  (see  note  (o),  pre- 
ceding page),  he  may  employ  his  own  solicitor  to  carry  into  Chambers  his  account 
.and  pass  it,  and  be  allowed  the  costs  of  so  doing,  instead  of  employing,  as  is 
UBoally  done,  the  solicitor  for  the  party  having  the  carriage  of  the  proceedings 
for  the  purpose. 

(<)  The  affidavit  must  refer  to  the  account  as  an  exhibit,  and  not  be  annexed 
-!bo  it:  O.  XXXVIII.  23.    For  form  of  memorandum  of  exhibit,  see  Form  27. 

(«)  In  describing  the  account,  the  language  of  the  judgment  or  order 
.appointing  the  receiver  should  be  followed. 
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accrued  due  on  or  before  the  said day  of ,  19 —  (,r),  and 

on  account  or. in  respect  of  the  said  personal  estate,  except  what  is 
included  as  received  in  my  former  account  [or,  accounts]  sworn   ■ 
by  m^e. 

2.  The  several  sums  of  money  jnentioned  in  the  said  account- 
hereby  verified  to  have  been  paid  and  allowed  have  been  actually 
and  truly  so  paid  and  allowed  for  the  several  purposes  in  the  said 
account  mentioned. 

3.  The  said  account  is  just  and  true  in  all  and  every  the  items- 
and  particulars  therein  contained,  according  to  the  best  of  my 
knowledgie  and  belief. 

4.  A    B.  and  CD.:  the  sureties  named  in  the  recognizanoe- 

[undertaking]  dated  the day  of ,  19 — ,  are  both  alive; 

and  neither  of  them  has  become  bankrupt  or  insolvent. 

//  the  secwity  was  given  hy  band  of  a  Guarantee  Society,^ 
say :  The Society,  my  sureties  named  in  the  bond  [under- 
taking] dated  the  - —  day  of ,  19 — ,  is  still  carrying  on 

business,  and  no  petition  is  pending  for  its  winding-up  {y). 
[In  cases  where  a  receiver  and  manager  is  appointed,  and  he  is: 
directed  to  manage  a  business,  the  jollomng  paragraphs  may  be 
added  to  the  affidavit.    They  mil  most  conveniently  follow  para- 
graph 3 .  supra ;  paragraph  4,  supra,  becoming  paragraph  6 .] 

4.  The  several  sums  of  money  mentioned  in  the  said  account 
each  week  as  wages  paid  by  me  are,  as  to  nearly  the  whole  thereof 
[or,  as  in  each  particular  case  may  be],  made  up  as  appears  by 
the  wages  book  now  produced  and  shown  to  me  at  the  time  of 

swearing  this  my  affidavit,  and  marked  with  the  letter {z) . 

Such  several  sums  mentioned  in  the  said  account  have  been  actually 
and  truly  so  paid  and  allowed  as  such  wages,  and  I  say  that  to- 
enable  me  to  properly  carry  on  the  business  of  the  defendant 
company  [or  as  may  be]  and  realise  the  estate,  it  was  absolutely 
necessary  to  employ  all  the  persons  whose  names  appear  in  the- 
said  a,ccount  and  wages  book.     And  I  say  that  the  amount  of 
wages  of  each  person  as  appears  by  the  said  account  and  wages 
book  are  fair  and  proper  wages  to  be  paid  and  allowed  in  each  case- 
respectively .     I  further  say  that  such  wages  do  not  exceed  those 
paid  bj'  the  Company  [or  as  may  be]  prior  to  my  appointment  as 
receiver  and  manager,  but,  on  the  contrary,  that  the  same  have 
been  reduced  by  me  since  my  appointment  as  such  receiver  and 
manager  [or  as  mxiy  be]. 

(a)  The  day  to  which  the  account  is  made  up. 

(y)  This  clause  is  not  in  the  Official  Form,  but  is  usually  required  to  be^ 
deposed  to,  where  applicable. 

(z)  Exhibit  it.     For  form  of  memorandum  of  exhibit,  see  Form  27. 
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5 .  The  several  sums  of  monej  mentioned  in  the  said  account  as 
petty  cash  payments  made  by  me  are,  as  to  a  considerable  portion 
thereof  [or  as  may\  &e],  Inade  up  as  appears  by  the  petty  cash  book 
now  produced  and  shown  to  me  at  the  time  of  swearing  this  mj 

affidavit,  marked  with  the  letter (2) .    And  such  several  sums 

mentioned  in  the  said  account  as  petty  cash  payments  or  disburse- 
ments in  respect  thereof  have  been  actually  and  truly  so  paid  by 
me.j 

Sworn  {dc:  see  Form  11). 


{Title  and  reference  to  the  record.) 


1765. 

Aooount  of 
receiver  (a) . 

The  first  [or  as  ma'^  i&e]  account  of  L.  M.,  the  receiver  appointed  \^\  ^' 

in  this  action  [orgj  pursuant  to  an  order  made  in  this  action,  dated 

the day  of ,  19 — ],  to  receive  the  rents  and  profits  of  the 

real  estate,  and  to  collect  and  get  in  the  outstanding  personal  estate 

of  A .  B.,  the  testator  [or,  intestate]  in  this  action  named  (6) :  from 

the day  of ,  19 — ,  to  the day  of ,  19 — . 


Real  Estate. — Receipts. 


"S 
1 

ll 
1^ 

Tenants'  Names. 

Description  of  premises. 

1- 
1     i 
1^" 

1 

ts  ■ 

1 

1 
2 

Jolin  Jones 
Thomas  Jones    . 

Home  Farm,  in  the  Parish  of 
Norton,  in  the  County  of 
Oxford. 

House  at  Norton  aforesaid    . 

£  .S-.   i. 

£  s.   d. 

£  s.  d.|  £  s.  d. 

£  e.  d. 

(«) 

(z)  Exhibit  it.    For  form  of  memorandum  of  exhibit,  see  Form  27. 

(a)  See  0.  L.  19;  App.  L.,  No.  14;  and  headnote  at  p.  902.  As  to  charg- 
ing the  receiver  with  interest,  and  disallowing  his  salary  on  default,  see  0.  L. 
18;  Dan.  Pr.  1493,  1494;  Seton,  773,  774;  Kerr  on  Receivers,  247.  As  to 
furnishing  copies  of  the  account,  see  Dan.  Pr.  1492.  As  to  the  mode  of  sub- 
stantiating and  completing  the  account,  and  as  to  the  parties  entitled  to  coats, 
see  Dan.  Pr.  14§2. 

(b)  The  description  of  the  account  should  accord  with  the  order  appointing 
the  receiver. 

(e)  In  the  first  aooount,  it  should  be  stated  in  this  column  how  each  tenant 
holds;  and  every  alteration  should  be  noticed  in  the  subsequent  accounts.  In 
this  column  should  also  be  entered  any  remarks  the  receiver  may  think  proper 
to  make  as  to  the  arrears  of  rent,  the  state  of  repairs,  or  otherwise:  Bloxam,  51; 
Dan.  Pr.  1492. 
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Payments  and  Allowances  on  Account  of  Real  Estate. 


M 

"S 

i 

Bate  of 
payment  or 
allowance. 

Names  of  peruonB 

to  whom  paid 

or  allowed. 

For  what  purpose  paid 
or  allowed. 

*5 

a 
5 

1  ; 

1 

2 
3 

Sun  Fire  Office      . 
Thomas  Cai'penter 

James  Francis 

One   year's    insurance 
of ,  due 

Bill  for  repair-  at  house 
let  to  Thomas  Jones  , 

Allowance  for  a  half 
year's     income    tax, 
due 

£  ».   d. 

Total  payments  £ 

Eeceipts  on  Account  of  Pbesonal 
Estate. 


g 

S'd 

w 

n 

■R 

SiS 

o 

O 

iZ| 

Names  of  per- 
sons from 
w  horn  re- 
ceived. 


On  what 
account  re- 
ceived. 


Payments  and  Allowances  on  Account 
OF  Personal  Estate. 


Names  of  per- 
sons to 

whom  paid  or 
allowed. 


For  what    . 
purpose  paid 
or  allowed. 


m 


Summary. 


Amount  of  balance  due  from  receiver  on  account  of  real  estate  on  last  account 
Amoimts  of  receipts  on  the  above  account  of  real  estate      .        .  .        . 


Balance  of  last  account  paid  into  Court 

Amount  of  payments  and  allowances  on  the  above  account  of  real  estate 
.Amount  of  receiver's  costs  of  passing  this  account  as  to  real  estate 


£  *.  d. 


£  tf.   d. 


£  9.  d. 


Balance  due  from  the  receiver  oq  account  of  real  estate £ 


Amount  of  balance  due  from  receiver  on  last  account  of  personal  estate     . 
Amount  of  receipts  on  the  above  account  of  person^  estate 

Balance  of  last  account  p^d  into  Court 

Amount  of  payments  and  allowances  on  the  above  account  of  personal  estate 
Amount  of  receiver's  costs  of  passing  this  account  as  to  personal  estate 


Balance  due  from  the  receiver  on  account  of  personal  estate 


£  8,  d 

£  «.   d.  


£  s.  d. 


s.  3.]  receivers'  accounts.  925 

1766. 

Formal  parts :  see  Form  31 .  Notice  of 

The  Master  of  Mr.  Justice has  appointed ,  the •  to  proceed  on 

day  of  ,  19—   at  of  the  clock  in  the ^noon,  at  his  ^^""""p^"^- 

Chambers,  Eoom ,  in  the  Royal  Courts  of  Justice,  Strand,  1492.] 

London,  to  proceed  on  the  (first)  account  of  L.  M.,  the  receiver 
appointed  in  this  action. 


1767. 

{Title  atid  reference  to  the  record.)  Master's 

In  pursuance  of  the  directions  given  to  me  by  the  Judge,  I  allowance  of 
hereby  certify,  that  in  pursuance  of  the  judgment  [order]  made  in  account  (e). 

this  action,  dated  the  day  of ,  19 — ,  and  the  Master's  1493.] 

certificate  dated  the  ^ day  of  ,  19 — ,  ,  the  person 

appointed  to  receive  the  rents  and  profits  of  the  real  [and  lease- 
hold] estate,  and  to  collect  and  get  in  the  outstanding  personal 
estate  of  the  testator  intestate  in  this  action  named  [and  to  manage 

the ]  [as  may  fce]-has  left  in  the  Chambers  of  the  Judge  his 

account  as  such  receiver  [and  manager]  of  his  receipts  and 

payments  and  allowances  from  {the  time  of  the  appointment)  the- 

■ day  of ,  19 — ,  to  the day  of ,  19 — ,  both  ini- 

clusive,  and  such  account  has  been  passed  pursuant  to  the  Rules 
and  Orders  of  this  Court.     The  said  receipts  [including  the  sum 

of  £ certified  to  be  due  from  the  said  receiver  [and  manager] . 

on  passing  his  account]  amount  altogether  to  the  sum   of 

£ ,  and   the  said  payments  and  allowances    (including  the 

sum  of  £ lodged  in  Court  by  the  said  receiver  [and  manager]) 

to  the  sum  of  £ ,  and  there  is  due  to/from  the  said  receiver 

[and  manager],  as  the  balance  of  such  account,  the  sum  of  £ . 

[If  the  balance  is  due  from  the  receiver,  say :  which  sum  of 

£ ,  in  pursuance  of  the  direction  contained  in  the  said 

judgment  [order]  of  the day.  of ,  19 — ,  is  to  be  lodged 

(ef)  See  0.  L.  20;  and  headnote  at  p.  902.  The  appointment  is  to  bo 
obtained  by  the  plaintiff  or  person  having  the  conduct  of  the  action,  or  by 
the  receiver's  solicitor  if  the  solicitor  in  the  action  is  not  employed:  see 
note  (*),  supra. 

(e)  See  O.  I/.  22;  and  headnote  at  p.  903.  On  taking  an  account  of  a 
receiver  or  manager,  a  fee  is  payable  of  1«.  for  every  lOOZ.  or  fraction  of  100^. 
of  the  amount  found  to  have  been  received,  without  deducting  any  payment; 
the  receipts  must  include  any  moneys  borrowed  by  the  receiver  {Re  Crystal 
Palace  Co.,  Fox  v.  The  Co.,  Swinfen  Eady,  J.,  in  Chambers  (25  May,  1910)); 
but  the  a.mount  in  respect  of  which  such  fee  is  payable  is  limited  to  £200,000 
on  an}'  one  account:  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  72.  The  fees  are 
upon  payment  to  be  allowed  in  the  account,  unless  the  Ct.  or  Judge  otherwise 
directs:  Ord.  as  to  S.  O.  Fees,  1884,  Sched.  The  fees  are  to  be  paid  by  means 
of  a  stamp  impressed  upon  or  adhesive  to  the  certificate:  Ord.  as  to  Stamps* 
July,  1884,  Sched.  I 
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by  the  said on  or  before  the 


day  of 

as  to  £ . 


19- 


in 


Court  to  the  credit  of  this  action 

to  the  account  entitled  " ";  and  as  to  £• 

thereof,  to  the  account  entitled 


part  thereof, 
-,  the  residue 


—  "  [or  as  may  he]  (/).J 
The  particulars  of  the  above  receipts  and  payments  appear  in 

the  account  marked  ,  verified  by  the  affidavit  of  the  said 

receiver  [and  manager],  filed  the day  of ,  19 — ,  except 

that  of  the  items  of  payment  appearing  in  the  said  account,  I  have 

disallowed  those  numbered ,  lamounting  together  to  the  sum'  of 

£ ,  and  I  have  deducted  from  the  items  numbered the 

following  amounts,  namely;    and  that  in  addition  to  the  said 

payments  I  have  allowed  the  sum  of  £ for  the  remuneration  of 

the  said  receiver  [and  manager]  for  the  period  covered  by  his  said 

account  [or  as  'may  be],  and  the  sum  of  £ :-  for  his  assessed  costs 

of  [giving  security  and]  passing  the  said  account. 

The  further  evidence  produced  consists  of . 

Dated  this day  of ,  19 — . 


Master. 


1768. 

Lodgment 
schedule  for 
payment  into 
Court  of 
balance  found 
to  be  due  from 
a  receiver  (y). 


In  the  High  Court  of  Justice  .- 
Title  of  action  or  matter. 
Ledger  or  edit.    As  above. 


-Chancery  Division. 

C.  V.  M.      19—.  C.  No.- 


Lodffment  Schedule. 
Money  to  be  lodged  pursuant  to  order  dated 


19—. 


Particulars  of  money 
to  be  lodged. 

Person  to  make  the  lodgment. 

Amount. 

Cash-balance   of    receiver's    

L,  M.,  the  receiver    .,.,.,       , . 

£     s.    d. 

238  12     7 

account. 

Invest    and    accumulate    amount 
lodged    in   Consols    [or  as   may 
te]. 

£ 

238  12     7 

Total  amount  in  words:  Two  hundred  and  thirty-eight  pounds 
twelve  shillings  and  seven  pence. 

Dated day  of ,  19 — . 

,  Master. 


(/)  If  a  balance  is  found  to  be  diie  to  the  receiver,  the  words  within  brackets 
as  to  lodgment  in  Ct.  will  of  course  be  omitted. 
(9)  See  S.  C.  Funds  Rule?,  1905,  30. 
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Formal  parts :  see  Form  39 .  Summons  by 

on  the  part  of  L.  M.,  the  receiver  appointed  in  this  action,  that  he  f»irther  time 

may  ha^e days  further  time  to  leave  in  the  Chambers  of  the  *°  ^"''^^  JV",* 

1  •      /  account  (A) . 

Judge  his  (first)  account  as  such  receiver,  pursuant  to  the  order 

•dated  the day  of ,  19 — . 


1770. 

Formal  parts:  see  Form  39.  Summons  for 

on  the  part  of  the  plaintiff  [or .as  may  fee],  that  L.  M.,  the  receiver  four  day 
appointed  in  this  action,  may  be  ordered,  within  (four)  days  after  order,  to 
service,  to  leave  in  the  Chambers  of  the  Judge  his  (first)  account  as  receiver  to 

such  receiver,  pursuant  to  the  order  dated  the day  of ,  ^J^  aoooun 

19 — ;  and  that  the  said  L.  M.  may  be  ordered  to  pay  the  costs  of  [Dan.Pr. 
this  application. 


1771. 
Formal  parts :  see  Form  39 .  Summons  by 

TGCGWQV    for 

on  the  part  of  L.  M.,  the  receiver  appointed  in  this  action,  that  he  leave  to'pay 
may  be  at  liberty  to  lodge  in  Court,  to  the  credit  of  this  action  [or  court'o^*" 

as  may  he],  the  sum  of  £ ,  part  of  the  rents  and  profits,  g,nd  account  (/). 

X ,  part  of  the  outstanding  personal  estate,  respectively  received  1493.] 

and  got  in  by  him  as  such  receiver;  and  that  his  costs  of  this  appli- 
cation may  be  retained  by  him,  and  allowed  in  his  accounts. 


1772. 
Forimdi  parts:  see  Form  39.  Summons  to 

on  the  part  of  the  plaintiff  [or  as  may  be],  that  L.  M.,  the  receiver  ceiverto 

appointed  in  this  action,  may  be  ordered,  on  or  before  the day  ?Y  ^*^*°.°® 

of ,  19 — ,  or  subsequently  within  four  days  after  service,  to  [Dan.Pr. 

lodge,  in  Court,  to  the  credit -of  this  action  [or  as  mxty  be],  the  sum         -'' 

of  £ ,  by  the  Master's  certificate,  dated  the ,  19 — ,  certified 

to  be  due  from  him  on  passing  his  (first)  account  therein  men- 
tioned; and  that  the  said  L.  M.  may  be  ordered  to  pay  the  costs  of 
this  application. 


(A)  See  note   (o),  p.   920. 

(i)  For  form  of  order,  see  Seton,  771,  No.  1. 

(;■)  Payments  of  this  description,  not  being  money  directed  to  be  lodged 
in  Ct.  pursuant  to  an  order,  are  usually  made  on  a  direction  obtained  from  the 
Paymaster  on  a  request  (stamp  Is.)  in  accordance  with  S.  C.  P.  R.  1905,  30. 
The  expense  of  an  order  is  unnecessary. 
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1773. 

Summons  foi 
leave  for 


receiver  to 
pass  his  final 
account  (^). 
[Dan.  Pr. 

1495.] 


Formal  parts:  see  Form  39. 
of^dl^ased"^  on  the  part  of  E.  F.,  the  executor  of  the  will  \pr,  administrator  of 
the  estate]  of  L.  M.,  late  the  receiver  in  this  action,  that  he 

Or,  on  the  part  of  the  plaintiff,  dc,  that  E.  F.,  the  executor 
{dc. ;  as  dbone), 

may  be  at  liberty  to  carry  in  and  pass  the  account  of  the  said 
L.  M .,  as  such  receiver,  from  the  foot  of  his  last  certified  account, 
to  the  time  of  his  decease:  and  to  pay  the  balance  which  may  be 
certified  to  be  due  from  his  estate  into  Court,  to  the  credit  of  this- 
action  [or  as  may  fee].    'And  that  thereupon- the  recognizance  dated 

the  ,  19 — ,  entered  into  by  the  said  L.  M.,  together  fwith 

CD.  and  E.  F.  as  his  sureties,  may  be  vacated;  and  that  the  costs 
of  the  said  E.  F.  of  this  application,  and  consequent  thereon,  ae- 
between  solicitor  and  client,  may  be  retained  by  him,  and  be 
allowed  on  passing  the  said  accounts . 


Formal  parts :  see  Form  39 . 


1774. 

Summons  for 
leave  to  put 

recogmzance    ^^  (-j^g  pa,rt  ^f  tj^g  plaintiff  [or  as  may  fee],  that  he  may  be  at 
[Dan.  Pr.        liberty 

1495.] 

Or,  that  the  defendant  ,C.  D.,  the  executor  of  the  will  of 
A.  B.,  the  testator  in  this  action  [or  as  may  fee]  may  he- 
ordered 


to  put  in  suit  the  recognizance,  dated  the day  of ,  19 — , 

entered  into  by  L.  M.,  the  (late)  receiver  in  this  action,  together 
with  CD.  and  E.  F.,  his  sureties. 


(A)  For  form  of  order,  see  Seton,  736,  No.  25.  See  Kerr  on  Receivers,. 
251,  252. 

(I)  For  form  of  order,  see  Seton,  772,  No.  3.  As  to  the  practice  for  putting 
a  receiver's  recognizance  in  suit  by  scire  facias,  see  the  Petty  Bag  Act,  1849 
(12  &  13  Vip.  c.  109);  Dan.  Pr.  1495—1497;  Seton,  775.  For  forms  of  pro- 
ceedings by  scire  facias,  see  Dan.  Forms,  2nd  ed.  Nos.  1872 — 1881.  As  to- 
proceedings  by  scire  facias  generally,  see  Chitty's  Arch.  1285 — 1287.  In  modern 
practice  proceedings  by  scire  facias  on  a  receiver's  recognizance  are  rarely,  if 
ever,  resorted  to.  Usually  the  sureties  submit  to  the  jurisdiction  in  the  action 
in  which  the  receiver  was  appointed,  and  the  amount  due  from  them  is 
ascertained  there:  see  Re  Graham,  (1895)  1  Ch.  66. 


S.    i.]  DISCHARGE  OF  KECKIVKR.  92& 

.  1775. 

Formal  parts:  see  Form  39.  Summons  by 

ou  the  part  of  A.  B.,  in  the  order  dated  the da^  of ,  19 —  action  on  the 

{Order  to  put  recognizance  in  suit),  named,  that  (State  terms  m^'^*"*'**, 
proposed ;  as  thus :  1495— U97.1 

on  payment  by  him  into  Court,  to  the  credit  of  this  action,  on 

or  before  the day  of -,  19—,  of  the  sum  of  £— , 

and  on  payment  ajso  by  him  of  the  costs  of  obtaining  the 
said  order,  and  of  this  application,  and  of  the  action  now 
pending-  against  the  sa,id  A.  B.,  upon  the  recognizance  in  the 
said  order  mentioned), 
all  further  proceedings  aga^st  the  said  A.  B.,  upon  the  recog- 
nizance in  the  said  order  mentioned,  may  be  stayed. 


Section  IV. — Dischaege  of  Eeceivee(to). 

{San.  Pr.,  pp.  1498—1500.) 

Forrnal  parts :  see  Form  39 .  , --„ 

on  the  part  of  the  plaintiff  [or  as  vmy  6e],  that  L.  M.,  the  receiver  Summons  to 
appointed  in  this  action,  may  be  discharged;  and  that  he  may  be  "'"'■farge 

^  ^  .  o       '  •'1  eceiver  («) . 

ordered  to  pass  his  and  final  account  as  such  receiver,  and  [Dan^Pr, 

lodge  the  balance  certified  to  be  due  from  him  thereon  in  Court,  to       ' '-' 
the  credit  of  this  action  [or  as  may  fee];  and  that  thereupon  tho 
recognizance  [or,  bond;  or,  undertaking  {as  tnay  &e)]  dated  tho 

,  19 — ,  entered  into  by  the  said  L.  M.,  together  with  CD. 

and  E.  F.  as  his  sureties,  may  be  vacated  [discharged]. 

Add,  if  desired,  a  clause  as  to  costs ;  as  thus :  And  that  the 
costs  of  all  proper  parties  of  this  application,  and  consequent 
thereon,  may  be  taxed  as  betw^een  solicitor  and  client;  and 
that  the  said  L.  M.  may  be  directed  to  pay  such  costs,  and  be 
allowed  the  same  on  passing  his  said  account. 


Formal  parts:  see  Form  39. 
on  the  part  of  the  plaintiff  [or  as  may  be],  that  the  recognizance        1777. 

[bond,  undertaking  {as  maybe)]  dated  the day  of ,  19—,  f^^a^^te 

entered  into  by  L.  M.,  the  receiver  in  this  action,  together  with  receiver's 
CD.  and  E.  F.  as  his  sureties,  may  be  vacated  [discharged].         f„i.  gnii;ane«f 


[Dan.Pr. 
1499.] 


(m)  As  to  discharge  of  receiver,  see  Seton,  781,  782;  Kerr  on  Eeoeiversi, 
255—262. 

(«)  For  form  of  order,  see  Seton,  781,  No.  1. 

(o)  To  vacate  a  receiver's  security,  the  order  ou  the  above  summons,  E"orm 
1776  or  1777,  if  conditional  on  the  performance  of  some  act  by  the  receiver, 
or  is  otherwise  contingent  on  some  future  event,  must  first  be  produced  to  the 
3Iaster,  who  on  being  satisfied  that  its  terms  have  been  complied  with,  will 
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1778. 

Siunmons  for 
Teceiver  to 
give  a  new 
flecuiity,  on 
'death  or 
"bankraptoT  of 
a  surety  (j). 
JDan.  Pr. 
J500.] 


Section  V. — Liabilities  and  Rights  of  Sureties  (p). 

(Dbb.  Pr.,  pp.  1500— 1S02.) 

Formal  parts :  see  Form  39 . 
on  tlio  part  of  the  plaintiff  [or  as  may  he\,  that  L.  M.,  the  receiver 
appointed  in  this  action,  may  be  ordered  to  give  a  new  security 
duly  to  account  for  what  he  shall  receive  or  become  liable  to  pay 
as  such  receiver:  C.  D.,  one  of  his  sureties  hereinafter  named, 
having  died  [or,  having  been  adjudged  bankrupt — or  as  may  /je]; 
and  that  such  security  may  be  approved  hy  the  Judge.  And  that 
the  said  L.  M.  may  be  ordered,  to  pass  his  accounts  up  to  the  date 
of  such  new  security;  and  lodge  the  balance  certified  to  be  due 
from  him  thereon  in  Court,  to  the  credit  of  this  action  [or  as  may 
hey,  and  that,  upon  such  new  security  being  given,  and  lodgment 
in  manner  aforesaid  of  the  said  balance,  the  recognizance  [bond, 

undertaking,  as  mMy  be]  dated  the ,  19 — ,  entered  into  by 

the  said  L.  M.,  together  with  CD.  and  E.  F.  as  his  sureties, 
may  be  vacated  [discharged]. 


1779. 

Summons  to 
reduce  the 
«eonrity  of  a 
receiver  given 
by  bond  of  a 
Guarantee 
Society. 


Formal  parts:  see  Form  39. 
on  the  part  of  L.  M.,  the  receiver  in  this  action  [or  as  may  be], 
that  the  security  given  by  the  said  L.  M.,  as  such  receiver,  by  the 

bond  entered  into  by  him,  together  with  the Society  as  his 

sureties,  dated  the  day  of ,  19 — ,  and  filed  (r)  on  the 

day  of ,  19 — ,  be,  on  the  consent  (s)  of  the  said  

Society,  reduced  from  the  sum  of  £ ,  the  amount  named  in  the 

said  bond,  to  the  sum  of  £ ;  and  that  the  said  bond  of  the  said 

Society,  dated  the day  of ,  19 — ,  shall,  as  from  the 

endorse  on.  it  a  direction  that  the  recognizance  or  bond  or  undertaking  be 
vacated  in  pursuance  with  its  terms.  The  vacating  note  does  not  require  the 
signature  of  the  Master.  The  order  is  then  produced  at  the  Filing,  &o.  Depart- 
ment of  the  Central  Office  (Room  84),  where  the  bond,  &o.  will  be  endorsed 
with  the  vacating  note,  verified  by  seal,  and  delivered  out  to  the  solicitor  on 
his  receipt  for  the  same.  As  recognizances  and  bonds  are  no  longer  enrolled 
(having;  regard  to  0.  LXI.  r.  8a)  the  latter  part  of  r.  4  of  0.  LX.  is  no 
longer  operative;  but  should  the  recognizance  or  bond  have  been  enrolled 
prior  to  1st  June,  1909,  the  order  (endorsed  as  above)  must  be  produced  at  the 
Public  Record  Office  where  the  security  will  be  marked  "  vacated."  The  fee 
of  10«.  on  vacating  a  bond  or  recognizance  is  impressed  on  the  order.  No 
fee  is  payable  on  discharging  an  undertaking. 

(?»)  See  Seton,  775,  776;  Kerr  on  Receivers,  263—267.  As  to  the  extent 
of  the  liability  of  a  surety,  see  Re  Graham,  6.  v.  Noakes,  (1895)  1  Ch.  66. 

(?)  For  forms  of  order,  see  Seton,  772,  Nos.  4,  6. 

(r)  Since  May,  1909,  bonds  and  recognizances  have  been  filed  in  the  Central 
Office  instead  of  being  enrolled:  0.  LXI.  r.  8a, 

(«)  Such  consent  is  usually  given  in  writing. 


S.  6.]         /               MANAGERS  AND  CONSIGNEES.  ^^^J. 
day  of ,  19 — ,  stand  as  a  security  for  the  sum  of  £ 


{the  reduced  amount),  and  no  more;  and  that  the  liability  of  the 

said Society  in  respect  of  the  matters  mentioned  in  the  said 

bond  be,  as  from  the  said day  of ,  19 — ,  limited  to  the 

said  sum  of  £ (the  reduced  amount). 


1780 
Formal  parts:  see  Form  39.  Summons  by 

on  the  part  of  C  D.,  one  of  the  sureties  in  this  action  for  L.  M.,  surety,  for 

1  •  •  •  1  •      /-^     T-»  1  leave  to 

the  receiver  appointed  therein,  that  the  said  C.  D.  may  be  at  attend  the 

liberty  to  attend,  at  his  own  expense,  the  passing  of  the  accounts  ^egg™^-" 

of  the  said  L.  M.  as  such  receiver  [or  as  may  be].  account {«). 

[Dan.  Pr. 

. 1501.] 


Section  VI. — Managers  and  Consignees  (?(). 

{San.  Pr.,  pp.  1S02— 1505.) 

1781. 

Formal  parts :  see  Form  39 .  Summons  to 

on  the  part  of  the  plaintiff,  that  the  period  during  which  G.  A.,  ^"'.^n^^^hfdf 
the  receiver  and  manager  appointed  by  the  order  dated  the  — —  receiver  and 

of  ■ ,  19 — ,  is  to  be  at  liberty  to  act  as  manager  be  enlarged  J^ayTcTas 

until  further  order,  but  not  beyond  the of ,  19 — ,  without  manager  («). 

11  1.     1       T     1  [Dan.  Pr. 

the  leave  ot  the  Judge.  ,  1.503.] 


(<)  For  like  order  where  the  receiver  has  died,  see  Sharp  v.  Wright,  M.  R. 
at  Cham.  15  Jan.  1878.  A  surety  is  not  entitled  to  attend  on  the  taking  of  a 
receiver's  account,  except  at  his  own  expense:  Dawson  v.  Raynes,  2  Knss.  466; 
Se  Birmingham  Brewery,  fc.  Co.,  31  W.  E.  415. 

(«)  Unless  a  receiver  is  specially  empowered  to  carry  on  a  business,  he  is 
not  at  liberty  to  do  so.  It  is  therefore  usual,  in  oases  where  it  is  desirable 
that  a  business  should  be  carried  on,  to  appoint  a  manager  with  a  view  to  a 
sale  of  the  property  as  a  going  concern:  Seton,  746;  Kerr  on  Receivers,  268 — 
281;  Whitley  v.  Challisj  (1892)  1  Ch.  64;  Se  Victoria  Steamboats,  Limited, 
<1897)  1  Ch.  158;  and  see  further  eases,  Seton,  746.  The  receiver  is  usually 
appointed  manager:  Collins  v.  Barker,  (1893)  1  Ch.  578.  The  order  appointing 
a  manager  usually  provides  that  the  person  appointed  shall  not  act  as  manager 
beyond  a  date  fixed  by  the  order  without  the  leave  of  the  Judge.  For  .'orms  of 
order,  see  Sebon,  728,  Nos.  8,  9;  731,  735,  Nos.  14,  22.  Where  it  is  found 
necessary  to  enlarge  the  time  for  the  receiver  to  act  as  manager,  an  application 
for  the  purpose  must  be  made^  and  this  is  usually  done  fby  summons  at  Chambers. 
Upon  the  application,  evidence  will  be  required  showing  the  result  of  carrying 
on  the  business,  and  the  necessity  for  continuing  the  manager.  Where  the 
appointment  of  a  receiver  and  manager  has  been  made  on  an  interlocutory 
application,  the  order  made  on  the  hearing  should  extend  the  time  during  which 
the  receiver  is  to  act  as  manager:  Daviea  v.  Vcle  of  Evesham  Preserves,  43 
W.  R.  646. 

{x)  See  preceding  note.    The  order  extending  the  time  should  be  drawn  up 
and  entered. 
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1782. 

Summons  for        Formdl  parts:  See  Form  39. 

rTCoiverand     OH  tho  part  of  the  plaintiff,  that  L.  M.,  the  receiver  and  manager 

manager  to      appointed  in  this  action  by  order  dated  the day  of ,  19 — , 

Dorrow  money     '■'■  n.i  i.  •  ii-  j? 

U/).  may  be  at  liberty,  for  the  purposes  oi  carrying  on  the  business  oi 

i?oTi^         the  partnership  in  the  pleadings  {mentioned  [or  as  may,  be],  to 

borrow  a  sum  of  money  not  exceeding  £ ,  at  a  rate  of  interest 

not  exceeding  £ per  centum  per  annum,  and  that  the  property 

and  assets  of  the  said  business  may  stand  charged  with  the  pay- 
ment of  the  said  sum  and  interest  [subject  to  any  overriding 
mortgage  or  charge],  and  free  from  [or,  subject  to]  the  right  of 
the  said  L.  M.  to  indemnity  as  such  receiver  and  manager  out  of 
the  said  property  and  assets  in  respect  of  his  remuneration  to  be 
allowed  by  the  Judge,  and  his  costs  and  expenses  properly  in- 
curred; and  that  the  charge  to  be  created  may  not  be  enforced 
except  in  this  action  and  with  the  leave  of  the  Judge. 


(y)  For  form  of  order,  see  Seton,  764,  No.  6;  Greenwood  v.  Algeairaa  Uy- 
Co.,  (1894)  2  Ch.  206;  Re  Glasdw  Copper  Mines,  (1906)  1  Ch.  365.  Applica- 
tions for  leave  to  borrow  for  the  purpose  of  carrying  on  a  business  are  very 
common  in  modern  practice,  particularly  in  debenture-holders'  actions. 
Evidence  must  be  produced  on  the  application  showing  the  necessity  for  the 
proposed  borrowing.  The  jurisdiction  is  one  which  the  Ct.  will  exercise  with 
extreme  caution.  As  to  leave  to  a  receiver  and  manager  appointed  in  a 
debenture-holder's  action  to  borrow  money,  see  p.  819;  Form  1581,  and  note» 
thereto. ' 
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CHAPTER  XXIX. 
FUNDS  IN  COUKT  AND  DEALINGS  THEREWITH. 

{Dan.  Pr.,  pp.  1506—1578.) 


Section  I. — The  Pay  Office. 

iSan.  Pr.,  pp.  1506—1528.) 

See  Chancery  Funds  Act,  1872  (35  &  36  Vie.  o.  44);  Supreme  Court  of 
Judicature  (Funds,  &o.)  Act,  1883  (46  &  47  Vic.  o.  29);  O.  XXII.  12;  0.  LXn. 
16;  Supreme  Court  Funds  Bules,  1905. 

By  S.  C.  Funds  Apt,  1883  (46  &  47  Vic.  c.  29),  s.  1,  it  is  provided  that  there 
shall  be  one  accounting  department  for  the  Supreme  Ct.  of  Judicature;  and  by 
B.  2,  all  securities  and  money  vested  in  the  Paymaster-General  in  pursuance  of 
the  Chancery  Funds  Act,  1872,  and  all  securities  and  money  thereafter  trans- 
ferred  or  paid  into  or  deposited  in  Ct.  to  the  credit  of  any  cause,  matter,  or 
account  in  the  Chancery  Division,  are  to  be  vested  in  the  Paymaster-General 
for  and  on  behalf  of  the  Supreme  Ct.  of  Judicature,  and  are  to  continue  to  be 
and  be  subject  to  all  the  provisions  of  the  Chancery  Funds  Act,  1872,  and  the 
rules  in  force  under  that  Act;  subject  to  such  alterations  therein,  and  to  such 
other  and  further  rules,  as  shall  from  time  to  time  be  made,  as  thereby  provided. 

In  the  Chancery  Division,  the  manner  of  payment  into  and  out  of  Ot.,  anx} 
of  dealing  with  money  in  Ct.,  is  to  be  subject  to  the  rules  for  the  time  'being 
under  the  Chancery  Funds  Act,  1872;  and  aU  orders  for  bringing  money  or 
securities  into  Ct.,  and  for  the  payment  or  transfer  out  of  money  or  securities, 
are  to  be  drawn  up  in  conformity  with  the  rules  made  from  time  to  time  under 
the  same  or  any  amending  Act:  0.  LXII.  16. 

Rules  have  from  time  to  time  been  framed  under  the  Chancery  Funds  Act, 
1872,  and  the  Supreme  Court  of  Judicature  (Funds,  &c.)  Act,  1883.  The 
present  rules,  known  as  "The  Supreme  Court  Funds  Bules,  1905,"  came  into 
operation  on  24th  October,  1905.  These  rules  prescribe  the  mode  of  dealing 
with  funds  in  Ct. :  all  other  rules  or  general  orders  prescribing  the  mode  of 
dealing  with  funds  in  Ct.,  and  containing  any  provisions  inconsistent  with  the 
8.  C.  Funds  Rules,  being  revoked,  except  so  far  as  is  indispensable  for  giving 
effect  to  orders  not  fully  acted  upon  before  24th  October,  1905:  S.  C.  Funds 
Rules,  190S,  r.  2.  The  rules  apply  to  funds  in  Ct.  or  hereafter  lodged  in  Ot. 
in  the  District  Registries  in  Liverpool  and  Manchester;  but  do  not  apply  (to 
other  District  Registries:  S.  C.  Funds  Rules,  1905,  r.  Ill;  see  Me  Wilson, 
Wilson  V.  AUtree,  27  C.  D.  242. 

The  term  "Paymaster"  means  His  Majesty's  Paymaster-General  for  the 
time  being,  for  and  on  behalf  of  the  Supreme  Ct.  of  Judicature,  or  the  Assistant 
Paymaster-General  for  Supreme  Ct.  business  for  the  time  being  deputed  by  the 
Paymaster-General  to  act  on  his  behalf  for  such  business;  and  "Pay  Office" 
means  the  Paymaster-General's  Office  for  business  of  the  Supreme  Ct.  of 
Judicature:  S.  C.  Funds  Rules,  1905,  r.  3. 


i)fii 


FUNDS  IN  COUKT,  ETC.  [Ch.  XXIX, 


1783. 

Kequest  for 
certificate  oi 
dealing  with 
money  or 
seoarities  in 
Court  (a) . 
[Dau.  Pr. 
1.^74.] 


In  the  High  Court  of  Justice, 
Chancery  Division. 
Ledger  credit: — 
To  the  A.ssistant  Pajmaster-General,  Royal  Courts  of  Justice, 
Strand,  W.C. 

(Date)  ,  19—. 

A  certificate  is  requested  of  (State  the  transaction  of  which  the 
certificate  is  desired,  as  thus :  the  transfer),,  on  the  — -  daj  of 

,  19 — ,  of  (State  the  fund  dealt  with),  then  standing  to  the 

above  ledger  credit. 

(Name  and  address  of  person  clamiing  to 
he  interested,  or  of  solicitor  applying 
on  his  behalf  (b).) 


1784. 

Eequest  for 
certificate  of 
funds  in 
Court  (e). 
[Dan.  Pr. 
1.574.] 


In  the  High  Court  of  Justice, 

Chancery  Division. 
To  the  Assistant  Paymaster-General,  Royal  Courts  of  Justice, 
Strand,  W.C. 

(Date) ,  19—. 

As  [w,  On  behalf  of]  a  person  claiming  to  be  interested  in  the 
funds  in  Court  standing  to  the  ledger  credit  hereunder  specified,  I 

(a)  See  S.  C.'  Funds  Rules,  1905,  r.  100.  A  fee  of  Is.  is  payable  on  the 
request:  by  a  stamp  impressed:  Ord.  aa  to  S.  C.  Fees,  1884,  Sched.  No.  106; 
Ord.  aa  to  Stamps,  .July,  1884,  Sohed.     Pay  Office  Eegulations,  Oct.  1905. 

(i)  See  S.  C.  Funds  Rules,  1905,  r.  100. 

(c)  Certifiedte  of  funds  in  Court. — See  S.  C.  Funds  Rules,  1905,  i.  99.  The 
certificate  will  have  reference  to  the  morning  of  the  day  of  the  date  thereof, 
and  will  not  include  the  transactions  of  that  day:  Ibid.  The  Paymaster  will 
notify  on  the  certificate  the  dates  of  any  restraining  or  charging  orders  aifeob- 
ing  the  funds  in  Ct.  to  the  ledger  credit  mentioned  in  the  certificate,  and 
whether  such  restraining  orders  afiect  principal  or  interest,  and  the  names  of  thp 
persons  to  whom  notice  is  to  be  given,  or  in  whose  favour  such  orders  have  been 
made:  Ibid.  Where  the  funds  stand  to  a  ledger  credit  contained  in  the  list 
of  dormant  funds,  no  information  will  be  given  by  the  Paymaster  respecting 
them,  except  upon  a  request  signed  by  the  person  applying  for  such  inform%- 
tion,  or  by  his  solicitor.  If  the  request  is  made  by  a  solicitor,  it  must  state 
the  name  of  the  peraon  on  whose  behalf  it  is  made,  and  that  such  person  is 
in  the  opinion  of  the  applicant  beneficially  interested  in  the  funds.  If  the 
request  is  made  by  any  person  other  than  a  solicitor,  the  information  will  not 
be  given,  unless  the  applicant  is  able  to  satisfy  the  Paymaster  that  the  request 
is  such  as  may  in  the  particular  case  be  properly  complied  with:  S.  C.  Funds 
Rules,  1905,  r.  101.  A  fee  of  Is.  is  payable  on  the  request  for  a  certificate  in 
ordinary  cases,  and  of  2*.  6d.  in  the  case  of  a  request  for  information  respecting 
any  funds  contained  in  a  list  of  dormant  funds:  Ord.  as  to  S.  C.  Fees,  1884, 
Sohed.  Noa.  104,  107;  Ord.  as  to  Stamps,  July,  1884,  Sched.;  Pay  Ofiioe 
Regulations,  Oct.  1905. 


«■  2.]  LODGMENT  OF  FUNDS  IN  COURT.  ,935- 

request  a  oertificato  of  the  said  funds  {State  here  title  of  action  or 
matter,  and  of  each  separate  ledger  credit  [or,  accornif]  {d)). 

(Signature) . 


(Address) 


1785. 


Chancery  Divisiau.  Request  for 

To  the  Assistant  Pajmaster-General,  Eoyal  Courts  of  Justice,  accounts  («°. 

Strand,  W.C.  [Dan  Pr. 


A  transcript  of  the  account  in  jour  books  in  (State  the  title  of 
the  action  or  matter,  and  of  each  separate  ledger  credit,  if  any  (/)), 
is  requested. 

Dated  the day  of ,  19 — . 

(Name  and  address  of  person  claiming  to 
be  interested,  or  of  party  applying  on 
his  behalf.) 


1674J 


Section  II. — Lodgment  of  Funds  in  Court. 

{Dan.  Pr.,  pp.  1529—1536.) 

Lodgment  of  Funds  m  Court, — Summary  of.  Material  Provisions  of  S.  C.  Fundi 

Sules,  1905. 

Lodgment  schedule. — Every  order  directing  funds  to  be  lodged  in 
Court  must  have  annexed  thereto  u  lodgment  schedule;  which  must 
be  headed  with  the  title  of  the  cause  or  matter,  tho  date  of  the  order, 
and  the  title  of  the  ledger  credit  to  which  the  funds  are  to  be 
placed;  and  must  set  out,  in  a  tabular  form  (a)  the  name  or  a 
sufficiently  identifying  description  of  the  person  to  make  the  lodg- 
ment; (b)  the  amount,  if  ascertained,  and  the  description  of  the 
funds.  The  authority  for  a  lodgment  of  the  proceeds  of  the  sale  of 
any  property  directed  by  an  order  to  be  sold,  and  for  a  lodgment 
of  receiver's  balances,  may  be  a  lodgment  schedule  signed  by  a 
Master,  which  will  operate  in  the  same  manner  as  a  lodgment 
schedule  annexed  to  an  order.  A  lodgment  schedule  must  be  in 
the  prescribed  form ;  and  it  may  direct  the  investment  and  accumu- 
lation of  the  funds,  or  the  dividends  or-  interest  on  the  funds,  to 
be  lodged  R.     5. 

When  a  separate  account  is  opened. — When  funds  in  Court  are 
directed  to  be  carried  over  to  a  separate  account,  the  title  of  the 
ledger  credit  to  be  opened  must  commence  with  the  title  of  the 
cause  or  matter  to  which  such  funds  are  standing  „     7. 

Combined  lodgment  and  payment  schedule. — This  will  be  re- 
quired, and  in  the  prescribed  form,  in  the  case  of  an  order  which 
directs  or  authorizes  the  lodgment  of  funds  in  Court,  and  also 
deals  with  such  funds  or  with  funds  already  in  Court  to  the  same 
ledger  credit   „     8. 

(<?)  No  general  description  wUl  be  attended  to.  If  it  is  desired  the  certi- 
ficate should  be  sent  by  post,  a  stamped  and  addressed  envelope  should  be 
annexed  hereto:  see  note  to  Official  Form. 

(e)  See  S.  C.  Funds  Rules,  1905,  r.  100.  A  fee  of  2s.  is  payable  for  ^aoh 
opening,  including  the  request:  by  a  stamp  impressed  on  the  transcript:  Ord. 
as  to  S.  0.  Fees,  1884,  Sched.  No.  105;  Ord.  as  to  Stamps,  July,  1884,  Sched.; 
Pay  Office  Regulations,  Oct.  1905. 

(/)  No  general  description  .will  be  attended  to:  see  note  to  Official  Form. 
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Separate  schedule  for  each  ledger  credit. — Separate  lodgment 
schedules  must  be  made  out  for  each  ledger  credit  to  which  funds 
are  directed  to  be  placed R.     9. 

Instructions  to  paymaster. — Must  be  contained  in  the  schedule, 
and  not  in  the  body  of  the  order  „    10. 

Draft  schedule. — When  an  order  is  made  dealing  with  funds  in 
Court,  or  to  be  brought  into  Court,  in  accordance  with  minutes 
agreed  upon  by  the  parties,  the  solicitor  having  carriage  of  the 
order  must  prepare  and  lodge  with  the  registrar  a  draft  lodgment 
and  payment  schedule  „   22. 

To  what  account  fumds  to  be  placed. — ^AU  funds  to  be  paid  into 
or  deposited  in  Court  must  be  paid  or  deposited  at  the  Bank  of 
England  (Law  Courts  Branch),  or  in  the  case  of  funds  to  be  lodged 
in  Court  in  the  District  Eegistriea  of  the  High  Court  in  Liverpoof  or 
Manchester,  at  the  branch  banks  of  the  Bank  of  England  in  Liver- 
pool or  Manchester,  and  placed  in  the  books  of  the  Bank  to  the 
account  of  the  Paymaster-General  for  and  on  behalf  of  the  Supreme 
Court  of  Judicature;  and  a  receipt  will  be  given  by  the  Bank  to  the 
person  making'  the  payment  or  deposit.  All  securities  to  be  trans- 
ferred into  Court  must  be  transferred  to  the  same  account  in  the 
books  of  the  Bank,  or  other  company  in  whose  books  such  securities 
are  registered  „   29. 

Manner  of  lodgment. — (a)  A  direction  for  a  lodgment  directed  by 
an  order,  or  in  a  lodgment  schedule  signed  by  a  Master  (in  the  case 
of  purchase-moneys  or  receivers'  balances)  will  be  issued  by  the 
Paymaster  upon  receipt  of  a  copy  of  the  lodgment  schedule ;  and  a 
direction  for  lodgment  under  the  Trustee  Act,  1893,  will  be  issued 
upon  receipt  of  an  office  copy  of  the  schedule  mentioned  in  r.  41, 
or  upon  receipt  of  the  request  and  certificate  of  the  Commissioners 
of  Inland  Revenue  mentioned  in  that  rule.  On  request  the  Pay- 
master may  issue  a  separate  direction  for  lodgment  of  part  of  a 
fund  directed  to  be  lodged;  but  he  will  not  further  deal  ■with  the 
amount  so  lodged  until  the  full  lodgment  directed  by  the  order  has 
been  made,  and  lodgment  of  part  of  a  sum  will  not  alfect  or  pre- 
judice any  liability,  process,  or  other  oonsesjuences  which  may  be 
incurred  by  default  m.not  lodging  the  whole  sum.  (b)  A  lodg- 
ment of  funds  not  directed  by  order  is  made  upon  a  direction  to 
the  Bank,  or  other  company,  to  be  issued  by  the  Paymaster  on  a 
request  signed  by  or  on  behalf  of  the  person  dejiring  to  make  the 
lodgment;  but  no  such  lodgment  will  be  placed  to  a  separate 
account  unless  an  order  has  directed  such  separate  account  to  be 
opened.  The  request  for  a  direction  must  state  the  name  of  the 
person  by  whom  the  funds  are  to  be  lodged,  the  ledger  credit  to 
which  the  funds  are  to  be  placed,  and  the  date  of  the  authority  or 
certificate  in  pursuance  of  which  the  funds  are  to  be  lodged,  (c)  In 
case  of  lodgments  in  pursuance  of  Acts  of  Parliament,  the  request 
for  a  direction  must  contain  a  reference  to  the  Act,  and  specific 
authority  thereby  required  (as  to  lodgments  under  Lands  Clauses 
Consolidation  Act,  1845,  and  Copyhold  Acts,  see  rr.  39,  40) „   30. 

As  to  lodgments  pursuant  to  O.  XXII.  and  O.  XXXI.  26,  the  cir- 
cumstances under  which  the  lodgment  is  made  must  be  stated  in 
the  request  (see  App.  Form  10;  and  r.  33)  „   30. 

Conditional  lodgment  in  urgent  coses.-;— When  it  is  desired  to 
bring  money  into  Court  without  waiting  for  a  direction  for  the 
Bank  to  receive  it,  it  may  be  lodged  to  the  credit  of  a  Supreme 
Court  Suspense  Account,  upon  an  application  signed  by  the  person 
desiring  to  lodge  the  same,  or  his  solicitor,  specifying  the  amount 
and  the  title  of  the  ledger  credit  to  which  it  is  deUred  to  be  lodged. 
The  person  making  the  lodgment  must  forthwith  bespeak  the 
■direction  of  the  Paymaster  for  the  Bank  to  receive  the  money,  and 
leave  such  direction  at  the  Bank  for  the  purpose  of  having  the 
money  so  lodged  transferred  to  the  Pay  Office  Account,  and  ^aced 
to  the  ledger  credit  mentioned  in  such  direction  ,^   31. 

Sendimg  by  post. — Requests  and  directions  may  be  so  sent  „    36. 

Funds  may  be  lodged  after  expiration  of  time  limited  by  order, — 
A  person  directed  to  make  a  lodgment  in  Court  may  make  the  same 
-without  further  order,  although  the  order  has  not  been  served  or  the 
^ime  thereby  limited  has  expired  gg 
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39. 


40. 


Direction  to  be  returned  to  Paymaster. — Upon  receipt  or  transfer 
•oi  funds  and  securities,  the  Bank  or  other  company  is  forthwith  to 
send  the  direction  to  the  Paymaster  with  a  certificate  thereon  of 

leeeipt  or  transfer  E.  37. 

FUing  certificate. — A  certificate  of  lodgment  must  be  filed  at  the 
•Central  Office  when  the  direction  or  other  authority  is  returned  to 
the  Pay  Office  with  such  certificate  thereon.  Certificates  of  lodg- 
jnents  at  the  branch  banks  of  the  Bank  of  England  in  Liverpool  or 

Manchester  must  be  filed  in  the  District  Registries  „    38. 

Money  lodged  under  Lands  Clauses,  §c.  Act,  s.  69. — Such  money 
juust  be  placed  in  the  Pay  Office  Books  to  credit  of  ex  parte  the 
promoters  of  the  undertaiking,  in  the  matter  of  the  special  Act 
(citing  it),  and  some  words  must  be  added  briefly  expressive  of  the 
nature  of  the  disability  to  sell  or  convey,  by  reason  of  which  the 
payment  is  made,  and  such  particulars  are  to  be  stated  in  the 

request  for  the  direction  for  the  lodgment  

Money  lodged  under  the  Copyhold  Acts. — Such  money  must  be 
placed  in  the  Pay  Office  Books  to  credit  of  "  ex  parte  the  Board  of 
Agriculture  and  fisheries,"  and  of  the  particular  manor;  and  in 
the  request  for  a  direction  the  name  and  locality  of  such  manor 

must  be  stated  .'. ; 

Lodgments  under  the  Trustee  Act,  1893. — (a)  Where  a  legal 
personal  representative  desires  to  lodge  funds  in  Court  under  the 
Trustee  Act,  1893,  without  an  affidavit,  he  must  leave  a  request 
signed  by  him  or  his  solicitor,  with  a  certificate  in  prescribed  form 
(App.  No.  16)  of  the  Commissioners  of  Inland  Revenue.  The 
jnoneys  or  securities  lodged  are  to  be  placed  to  the  credit  mentioned 
in  such  request,  (b)  Where  a  trustee  or  other  person  desires  to 
lodge  funds  in  Court  under  the  Trustee  Act,  1893,  upon  an  affidavit, 
Jbe  must  annex  to  such  affidavit  a  schedule  in  the  same  printed 
form  as  a  lodgment  schedule  to  an  order,  setting  forth  (a)  the  name 
and  address  of  the  person  desiring  to  make  the  lodgment;  (b)  the 
amount  and  description  of  the  funds  proposed  to  be  lodged ;  (c)  the 
ledger  credit  to  be  opened;  (d)  a  statement  whether  duty  has  or  has 
not  been  paid;  (e)  a  statement  whether  the  money  or  the  dividends 
■on  the  securities  to  be  lodged  are  desired  to  be  invested,  or  whether 
it  is  deemed  unnecessary  to  invest.  An  office  copy  of  such  schedule 
must  be  left  with  the  Paymaster. 

Lodgment  under  Life  Assuramce  Companies  Act,  1896. — Where  a 
company  desires  to  lodge  money  in  Court  under  the  Life  Assurance 
Companies  (Payment  into  Court)  Act,  1896,  there  must  be  annexed 
to  the  affidavit  (0.  LIVc.  1)  a  schedule  stating  the  title  and 
:address  of  the  company,  the  amount  of  the  money  proposed  to  be 
lodged,  and  the  ledger  credit  to  which  it  is  to  be  placed  in  the 
prescribed  form.  An  office  copy  of  the  schedule  must  be  left  with 
the  Paymaster.  On  receipt  by  the  Paymaster  of  any  subsequent 
notice  of  claim  transmitted  by  such  company,  he  must  retain  the 
same  and  make  an  entry  thereof  in  his  books,  and  on  any  certificate 
■of  the  fund  to  which  such  notice  refers  he  must  notify  the  name  of 
the  person  giving  such  notice,  and  the  date  thereof.  He  must  also, 
on  request,  and  on  payment  of  the  pr&scribed  fee,  supply  a  copy 

■of  such  notice 

Proceeds  of  securities  and  dividends. — ^Principal  money  or  divi- 
dends received  by  the  Bank  in  respect  of  securities  standing  to  the 
Pay  Office  Account  are  to  be  placed  in  the  Pay  Office  books  to  the 

ledger  credit  to  which  such  securities  were  standing  

As  to  lodgment  of.funds  in  Court,  see  Seton,  196 — ^208. 


41. 


42. 


In  the  High  Court  of  Justice, 
Chancery  Division. 

In  the  cause  \<w,  matter]  of  A.  v.  B. 
Ill  accordance  with  Rule  31  of  the  Supreme  Court  Funds  Rules, 

((/)  See  S.  C.  Funds  Rules,  1905,  r.  31;  and  headnote,  preceding  page.  The 
-money  wiU  be  paid  at  the  Bank  of  England  (Law  Cts.  Branch),  where  the 
iorm  of  request  is  to  be  obtained. 


1788. 

Application  to 
lodge  money 
at  the  Bank 
to  a  suspense 
account,  in  an 
urgent 
ease  (jr). 
[Dan.  Pr. 
1631.1 
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1905,  please  to  receive  the  sum  of  £ ,  and  place  the  same  to  the- 

Supreme  Court  Suspense  Account:  to  be  hereafter  transferred  to- 
the  account  of  the  Paymaster-General,  for  and  on  behalf  of  the- 
Supreme  Court  of  Judicature,  in  manner  provided  by  the  said. 
Rules,  3.S  ordered  {h). 

Dated  this day  of ,  19 — . 

X.  &  Y., 
To  the  Governor  and  Company  Solicitors  to  G.  H. 

of  the  Bank  of  England. 


1787. 

Bequest  for 
directions  for 
lodgment  of 
cash  (>), 
[Dan.  Pr. 
1530.] 


1788. 

Paymaster's 
diiection  for 
lodgment  {I}, 


(Short  title  and  reference  to  the  record.) 

,°  ,  ,   ,     ,     !  (//  same  as'  title  of  came,  state:  "As  above.") 
which  lodged.   )  ^ 

Further  particulars  (if  any)  required  to  be  stated: . 

The  Paynmster  is  hereby  requested  to  issue  a  direction  to  the- 
Bank  to  receive  from  (State  name  of  the  person  hy  or  on  whose 
behalf  the  cash  is  to  be  lodged)  the  sum  of  £ ,  for  the  above- 
mentioned  ledger  credit  in  the  books  of  the  Supreme  Court  Pay 
Office. 

(Signatwe) (k) . 


To  the  agent  of  the  Bank  of  England  (La-w  Courts  Branch). 
Please  receive  the  above-stated  sum,  and  place  it  to  the  account 

(A)  If  the  money  is  tendered  under  the  Lands  Clauses  Consolidation  Act, 
1845,  erase  the  word  "ordered,"  quote  the  Act,  and  insert  the  names  of  th& 
persons  interested  in  the  purchase-money  or  compensation  claimed:  note  to- 
Official  Form;  and  see  headnote,  p.  936. 

(«)  See  S.  C.  Funds  Rules,  1905,  r.  30;  App.  No.  8;  and  headnote,  p.  936. 
Upon  request  a  direction  to  lodge  part  of  a  sum  directed  by  an  order  to  be 
lodged  will  be  issued  by  the  Paymaster.  It  will  be  observed  that  r.  30  (in 
addition  to  authorising  lodgments  for  special  purposes  and  under  special  Acts)- 
enables  'a  lodgment  of  funds,  not  directed  by  an  order,  to  be  made  upon  request; 
but  such  lodgment  can  only  be  made  to  the  general  credit  of  the  cause  or  matter^ 
unless  the  separate  account  to  which  it  is  desired  the  funds  should  be  lodged 
has  been  directed  by  an  order  to  be  opened.  "Funds  "  includes  "  securities  ": 
S.  C.  Funds  Rules,  1905,  i.  3.  The  "request"  must  state  that  the  funds 
proposed  to  be  lodged  are  not  directed  to  be  lodged  pursuant  to  an  order. 
Cash  so  lodged,  if  exceeding  £20,  wUl  be  placed  on  deposit:  S.  C.  Funds  Rules,. 
1905,  r.  76.  A  fee  of  Is.  is  payable  on  the  request:,  by  a  stamp  impressed 
thereon:  Ord.  as  to  S.  C.  Feea,  1884,  Sohed.  No.  106;  Ord.  as  to  Stamps,  July^ 
1884;  Pay  Office  Regulations,  Oct.  1905. 

(A)  The  request  must  be  signed  by  or  on  behalf  of  the  person  desiring  to- 
make  the  lodgment:  S.  C.  Funds  Rules,  1905,  r.  30. 

'  (0  See  S.   C.   Funds  Rules,  1905,  r.   30;   App.   No.   8.     The  direction   ig 
printed  at  the  foot  of  the  request. 
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of  tlio  Payinaster-Ganeral  for  and  or  behalf  of  the  Supreme  Court 
of  Judicature. 

(Signature) . 


1789. 

To  the  Assistant  Paymaster-General,  Royal  Courts  of  Justice.       Bankoer- 
Bank  of  England  (Law  Courts  Branch).  *^eipt  °l) 

,  19-. 

The  above-stated  sum  has  been  this  day  received. 

{Signatwe) . 


For  the  Bank  of  England. 
[Entd.  No. .j 


1790. 

i^ormal  parts:  see  ^oxm.Z9.  Summons  for 

If  the  payment  in  is  voLuntary,  say :  on  the  part  of  the  defendant  money  into 
C.  D.[or  as  may  be],  that  he  may  be  at  liberty  on  or  before  the  i^ter^gwli^ 
day  of ,  19—  (o).  [Dan.  Pr.  ■ 

//  the  application  is  made  hostilely  against  a  party  {p),  say: 
on  the  part  of  the  plaintiff  [or  as  trrny  6e],  that  the  defendant  CD. 

{or  as  may  6e]  may  be  ordered,  on  or  before  the day  of , 

19 — ,  or  .subsequently  within  (seven)  days  after  service  of  this 
order  upon  him  (g) . 

In  either  case,  proceed  thus :  to  lodge  in  Court  to  the  credit  of 
this  action,  B.  v.  D.,  19—,  B.  100, 

If  to  a  separate  accovmt,  add:  to  an  account  to  be  intituled 
"The  aocoimt  of,"  d;c.{r). 

(m)  See  S.  C.  Punds  Rules,  1905,  i.  37;  App.  No.  8.  As  to  fliing'tho 
certificate,  see  Ibid.,  ±.  38.  This  certificate  is  printed  at  the  foot  of  the 
direction. 

(»)  As  to  the  mode  in  which  an  application  for  payment  into  Ct,  is  made, 
and  the  evidence  by  which  it  should  be  supported,  see  Dan.  Pr.  1524 — 1535. 
The  application  is  usually  made  by  summons.  Ibid.  For  forma  of  orders,  see 
Seton,  196,  Nos.  1 — 3.  The  direction  for  payment  into  Ct.  will  be  contained 
in  a  lodgment  schedule  to  the  order;  upon  receipt  of  a  copy  of  such  schedule, 
the  Paymaster  will  issue  a  direction  for  lodgment:  see  S.  C.  Funds  Rules,  1905, 
r.  30;  and  headnote,  p.  936. 

(o)  For  form  of  order,  see  Seton,  196,  No.  1;  Dan.  Pr.  1536.  If  the  pay- 
ment in  is  voluntary,  an  order  may  be  dispensed  with,  unless  the  fund  is  to  be 
lodged  to  a  new  separate  acdount:   see  note  (i),  preceding  page. 

(^)  As  to  the  cases  in  which  a  payment  in  will  be  ordered  hostilely,  see 
Dan.  Pr.  1525 — 1528.  As  to  application  on  admissions,  see  Ibid.,  1517,  1526, 
1527;  Seton,  206;  see  also  the  cases  cited  in  Dan.  Pr.   (tebi  supra). 

(?)  See  S.  C.  Funds  Rules,  1905,  r.  36;  and  headnote,  p.  936.  .' 

(r)  As  to  the  length  of  the  title  of  an  account,  see  S.  C.  Funds  Uulea,  1905, 
r.  103.  ' 
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1791. 

Bequest  for 
lodgment  or 
transfer  of 
securities  (?() . 


1792. 

Paymaster's 
direction  for 
lodgment  or 
transfer  («) . 


1793. 

Bank  certi- 
ficate of 
lodgment  or 
transfer  (o). 


If  the  sum  paid  in  is  to  he  placed  to  a  separate  account,  and 
is  subject  to  duty,  add:  subject  to  duty  (s). 

the  sum  of  £ due  from  him  as  (State  how) . 

If  interest  is  to  be  paid{t),  add:    together   with   interest 

thereon,  at  the  rate  of  £5  per  cent,  per  annum,  from  the 

day  of ,  19 — ,  to  the  day  for  payment,  after  deducting 

income  tax. 

//  investment  is  desired,  add :  and  that  the  said  £ (and 

interest)  may  be  invested  in  Consols  and  accumulated. 


{Short  title  and  reference  to  the  record.) 

,.,■],     ,        (//  sarnie  as  title  of  action,  state:  "As  above.") 

Authority  is  hereby  requested  for  the  lodgment  or  transfer  to 
the  account  of  the  Paymaster-General,  for  and  on  behalf  of  the 
Supreme  Court  of  Judicature,  of  the  securities  mentioned  below, 
for  the  ledger  credit  in  the  books  of  the  Supreme  Court  Pay  Office. 
To  be  lodged  or  transferred  by  {State  name  of  the  person  by  or 
on  whose  behalf  the  lodgment  or  transfer  is  to  be  made) . 

Description  and  amount  of  securities;  as  thus:  £500  Consols. 

-Date  of  order  (if  any)  (x) ,  19 — . 

{Signature  («/)) . 


Authority  is  hereby  given  for  the  lodgment  or  transfer  of  the 
above-mentioned  securities  to  the  account  of  the  Paymaster-General 
for  and  on  behalf  of  the  Supreme  Court  of  Judicature. 

{Signature) . 

Supreme  Court  Pay  Office.  {Date) ,19 — . 


{Address 


•) 


{Date) 


19- 


It  is  hereby  certified  that  in  accordance  with  the  above  authority, 
the  securities  herein  mentioned  have  this  day  been  lodged  or  trans- 

(s)  See  S.  C.  Funds  Rules,  1905,  r.  20. 

it)  Ibid.,  r.  36,  p.  936. 

(«)  See  S.  C.  Funds  Rules,  1905,  r.  30;  App.  No.  9;  and  headnote  at 
p.  936;  and  note  (i),  p.  938.  As  to  the  fee  payable  on  the  request,  see 
same  note  (»)• 

(a;)  See  S.  C.  Funds  Rules,  1905,  i.  30,  p.  936. 

(y)  The  request  must  be  signed  by  or  on  behalf  of  the  person  desiring  to 
make  the  lodgment  or  transfer:  S.  C.  Funds  Rules,  1905,  r.  30. 

(2)  See  S.  C.  Funds  Rules,  1905,  r.  30,  p.  936;  App.  No.  9. 

(b)  S.  0.  Funds  Rules,  1906,  r.  37;  App.  No.  9.  As  to  flUng  the  certificate, 
see  Ibid.,  r.  38.     Under  rules  made  in  pursuant*  of  Acie  of  Parliament,  the 
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feri-ed  to  the  account  of  the  Pajmaster-Greneral  for  the  time  being, 
for  and  on  behalf  of  the  Supreme  Court  of  Judicature. 

{Signature) . 

[Entd.  No.  .J 

1794. 

Formal  farts :  see  Form  39 .  Summons  for 

Proceed  as  in  Form  1790,  doum  to  upon  him,  and  continue  g™"^  and 
thus:  to  transfer  {Describe  the  fund  to  be  transferred,  and  in  payment  of 
whose  name  it  stands,  as  thus:  £1,500  Consols)  standing  in  his  Court (4). 
name  into  Court  to  the  credit  of  this  action,  B.v.D.,  1876,  B .  100.  ^^2T'i^29  ] 
//  to  a  separate  account,  add :  to  an  account  to  be  intituled 
"The  account  of,"  d'c.  (c). 

If  the  stock  is  to  be  placed  to  a  separate  account,  and  is 
subject  to  duty,  add:  subject  to  duty(<Z). 
And  that  the  said  defendant  CD.  may  be  at  liberty  [or,  may  be- 
ordered]  to  receive  any  dividends  now  due  on  the  said  Consols,  and 
within  (seven)  days  after  receipt  thereof,  or  subsequently  within 
(seven)  days  after  service  of  this  order  upon  him,  to  lodge  such 
dividends  in  Court  to  the  same  credit. 

//  an  investment  of  the  dividends  is  desired  {e),  add:  And 
that  such  dividends,  when  so  lodged,  may  be  invested  in 
Consols,  and  that  the  dividends  to  accrue  on  the  Consols  so 
to  be  transferred  and  purchased  may  be  from  time  to  time 
invested  in  Consols. 

BanJc  or  other  company  in  whose  books  the  transfer  herein  authorized  ia  made, 
must  certify  such  trajisfer  hereon,  and  return  this  document  to  the  Assistant 
Paymaster-General,  Eoyal  Courts  of  Justice,  London:  note  to  Form  1793,  as 
officially  issued. 

(6)  Transfer  into  Court. — The  securities  which  may  be  directly  transferred 
into  or  deposited  in  Ct.  are  the  following:  (1)  Government  securities; 
(2)  securities  of  any  foreign  State;  (3)  securities  of  any  part  of  His  Majesty's! 
dominions  out  of  the  United  Kingdom;  (4)  securitie?  of  any  body  corporate 
or  company  in  the  United  Kingdom,  or  standing  in  books  kept  by  any  body 
corporate,  company,  or  person  in  the  United  Kingdom:  Chancery  Funds  Act, 
1872  (35  &  36  Vic.  c.  44),  ss.  3,  6.  Other  securities  will  not  be  received  into 
Ct.  except  in  a  box:  Seton,  207;  or  in  a  sealed  packet:  see  Form  1799a. 
As  to  a  voluntary  transfer  into  Ct.  without  an  order,  see  S.  C.  Funds  Rules, 
1905,  t.  30:  and  note  (i),  p.  938.  As  to  the  cases  in  which  a  party  will 
be  ordered  to  make  a  transfer  into  Ot.,  and  upon  whose  application,  the 
mode  in  which  the  application  should  be  made,  and  the  evidence  by  which 
it  should  be  supported,  see  Dan.  Pr.  1524 — ^1529.  The  application  is  usually 
by  summons,  Ibid.  For  forms  of  order,  see  Seton,  197,  Nos.  5,  6.  The 
directions  to  be  acted  on  in  the  Pay  Office  will  be  contained  in  a  lodgment 
schedule  to  the  order.  As  to  a  transfer  by  order,  see  S.  O.  Funds  Rules, 
1905,  r.  30.  As  to  returning  direction  to  the  Paymaster,  Ibid.,  37.  As  to 
filing  the  certificate  of  lodgment,  Ibid.,  38;  and  see  headnote,  p.  937. 

(c)  See  S.  C.  Funds  Eulw,  1905,  r.  30. 

{d)  Ibid.,  r.  20. 

(e)  Ibid.,  r.  69. 


942 


FUNDS  IN  COUET,  ETC.  [Ch.  XXIX. 


1795. 

Summons  for 
deposit  in 
Court  of 
seonrities 
passing  by 
delivery  (/) . 


Formal  parts':  see  Form  39. 

Proceed  as  in  Form  1790,  doivn  to  upon  him,  and  continue 
thus :  to  lodge  in  Court,  as  directed  in  the  lodgment  schedule 
hereto,  the  bonds  in  the  said  schedule  mentioned  amounting 
together  to  the  nominal  amount  of  £10,000,  with  the  coupons 
thereto  attached  as  directed. 

Lodgment  Schedule. 

Date  of  order.     19 — . 
In  the  High  Court  of  Justice, 
Chancery  Division. 

Title  of  cause  or  matter. 

A.  *;-.  B.    19—.    A.  No. . 

Ledger  credit  [if  same  title  of  cause  or  matter,  as  above]  (Add 
account,  if  any) . 


Particulars  of  Funds  to  be  lodged. 


Twenty  Chilian  5  per  cent,  bonds  for 
£500  each,  numbered to  — 


Person  to  make  the 
Lodgment. 


Thedefendant,  0.  D 


1796. 

Summons  for 
the  deposit  in 
Court  and 
transfer  of 
securities 
passing  by 
deed  {h). 
[Dan.  Pr. 
1529.] 


Formal  farts :  see  Form  39 . 

Proceed  as  in  Form  1790,  doimi  to  upon  him,  and  continue 
thus :  to  lodge  in  Court  the  securities  as  directed  in  the  schedule 
hereto,  and  execute  and  procure  to  be  registered  a  transfer  of 
such  securities  to  the  account  o£  the  Paymaster-General,  for  and 
on  behalf  of  the  Supreme  Court  of  Judicature. 


(/)  As  to  the  securities  which  may  be  deposited  in  Ct.,  see  note  (6),  pre- 
ceding page.  For  form  of  order,  see  Seton,  197,  No.  5 ;  and  201,  No.  7.  If  it  is 
desired  to  deal  with  the  dividends,  the  provisions  will  be  contained  in  a 
Payment  Schedule. 

(^)  Care  must  be  taken  to  describe  the  securities  by  the  description  under 
which  they  are  known  at  the  Pay  Office:  adding  the  amounts,  dates,  land 
numbers,  if  any;  and  if  there  are  coupons  attached,  they  ought  to  be  mentioned: 
Seton,  207.  The  descriptions  ought  to  be  taken  from  the  securities  themselves, 
and  if  there  are  several  securities  of  different  descriptions,  the  total  amount  of 
each  description  should  be  stated:  Ibid. 

(A)  For  form  of  order,  see  Seton,  197,  No.  6;  and  201,  No.  2.  As  to  a  volun- 
tary transfer  into  Ct.  without  an  order,  see  S.  C. -Funds  Rules,  1905,  r.  30;  and 
note  (0,  p.  938. 
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Lodgment  Schedule. 

(Date  of  order)  19 — . 
In  the  High  Court  of  Justice, 
Chancer}-  Division. 

Title  of  cause  or  matter. 

A.  V.  B.     19—.    A.  No. . 

Ledger  credit  \if  same  title  of  cause  or  matter,  as  above]  i^Add 
cxicount,  if  any) . 


Particulars  of  Funds  to  be 

Person  to  make  the 
Lodgment. 

Amounts. 

lodged. 

Cash. 

Securities. 

•Great  Western  Railway  £4 
Per    Centum   Debenture 
Stock. 

Defendant,  CD 

£     v.     d. 

&     s.    d. 
4,000    0     0 

I,  A.  B.,  of [or,  We,  C.  D.,  of 


and  E.  F.,  of 


-] 


{address  and  description},  in  pursuance  of  an  order  of  the  High 

Court  of  Justice,  Chancery  Division,  dated  the day  of , 

19 — ,  and  made  in  a  cause  of  B.  v.  D.  [or,  in  a  matter  of ], 

19 — ,  B.  No.  ,  do  hereby  assign  and  transfer  to  the  account 

■of  the  Paymaster-General,  for  the  time  being,  for  and  on  behalf 
the  Supreme  Court  of  Judicature  (Insert  in  words  amount  and 
description  of  stock),  of  and  in  the  undertaking  called  the  (Insert 
the  title  of  the  Company),  directed  to  be  transferred  into  Court, 
subject  to  the  several  conditions  on  which  the  same  were  held 
immediately  before  the  execution  hereof.  And  I,  X.  Y.,  Assistant 
Paymaster-General  for  Supreme  Court  business,  on  behalf  of  the 
Paymaster-General  hereby  agree  to  accept  and  take  the  said  (Insert 
title  of  stock),  subject  to  the  conditions  aforesaid. 

As  witness  our  hands  and  seals  this (k)  day  of ,  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and . 

A.  B.  [l.  s.] 


1797. 

Deed  for 
transferring 
into  Court 
securities 
passing  by 
deed  (t). 
[Dan.  Pr. 
1629.] 


(»)  This  form  must  be  used  on  transferring  into  Ct.  securities  passing  by 
deed.  The  form  is  procurable  at  Room  2,  Royal  Courts  of  Justice  (Strand 
entrance). 

(A)  Insert  day  of  the  month  in  words. 


944: 


FUNDS  IN  COURT,  ETC.  |_Ch.  XXIX, 


Signed,  sealed,  and  delivered  by  the  above-named 
A.  B.  in  the  presence  of  C.  D.,  of,  dc. 

X.  Y.  [l.  s.] 

Signed,  sealed,  and  delivered  by  the  above-named 
X.  Y.  in  the  presence  of  E.  F.,  of,  dc. 


1798. 

Transfer  of 
registered 
debentures 
into  Court. 


I,  A.  B.,  of  [or,  We,  CD.,  and  E.  E.,  pf  (address  and  descrip- 
ticm)},  in  pursuance  of  an  order  of  the  High  Court  of  Justice, 

Chancery  Division,  dated  the day  of ,  19 — ,  and  made  in 

a  cause  of  B.  v.  D.  [or,  in  a  matter  of  — — ],  19 — ,  B.  No. 


1799. 

Sniniuons  for 
the  deposit  in 
Court  of  such 
effects  as  must 
te  placed  in 
a  box  (f). 
[Dan.  Pr. 
1S34.] 


de  hereby  transfer  to  the  aooount  of  the  Paymaster-General  for 
the  time  being,  for  and  on  behalf  of  the  Supreme  Court  of  Judi- 
cature, certain  bonds  [or,  debentures]  numbered made  (Give 

particulars  of  bonds  or  debentures),  to bearing  date  the 

day  of ,  one  thousand  nine  hundred  and ,  for  securing  the 

sum  of  (amount  in  words)  and  interest,  and  all  my  [or,  our]  right, 
estate,  and  interest,  in  and  to  the  money  thereby  secured  on  the 
property,  and  securities  thereby  assigned. 

As  witness,  dc.  (as  in  Form  1797), 

Signed,  sealed,  and  delivered,  dc.  (as  in  Form  1797). 


Formal  parts :  see  Form  39 . 

Proceed  as  in  Form  1790,  down  to  upon  him,  and  continue 
thus :  in  the  presence  of  the  solicitors  for  the  plaintifi,  to  place  in 
a  box  indorsed  "  In  the  High  Court  of  Justice,  Chancery  Division, 

A.  V.  B.,  19 — ,  A.  No. .    Plate,  or  jewellery,  or  securities" 

[or  as  may  be]  [or,  the  several  articles  of  plate — or,  the  several 
articles  of  jewellery — or,  the  certificates  and  -other  documents  of 
title  of  the  fifty  shares  in  the  B .  Society^or  as  may  be — specified 
in  Part  I.  of  the  order  schedule  hereto].  And  that  the  said 
defendant  C.  D.  may  be  ordered  within  the  time  aforesaid  to 
deposit  such  box  in  Court,  as  directed  in  Schedule  I.  hereto,  and 
also  to  deposit  the  sealed  packet  containing  the  documents  speci- 
fied in  Part  II.  of  the  order  schedule  hereto  in  Court,  as  directed  in 
Schedule  II.  hereto. 

(l)  As  to  what  securities'  may  be  deposited  directly  in  Ct.,  and  what  must 
be  placed  in  a  box,  see  note  (6),  p.  941.  Any  securities  passing  by  delivery 
may,  if  desired,  be  placed  in  a  box  and  then  deposited  in  Ct.,  instead  of 
being  directly  deposited  in  Ct. :  Seton,  207.  Securities  of  any  company  out 
of  the  United  Kingdom  will  not  be  received  except  in  a  box:  Ibid.  No  effects 
of  the  suitors  consisting  of  jewels  or  plate,  or  other  articles  of  a  like  nature,  or 
negotiable  securities,  are  to  be  deposited  in  the  Central  OfSce:  0.  LXI.  30. 
For  form  of  order,  see  Seton,  197,  No.  7. 
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//  required,  add:  And  that  such  box  may  be  ordered  to  be 
delivered  out  ^vithin  fifteen  daye  after  the  1st  January,  19^, 
and  the  Ist  July,  19 —  [or  other  the  days  on  which  dividends 
payable],  and  after  the  same  days  in  each  succeeding  year, 
to  the  defendant  C.  D.,  for  the  purpose  of  receiving  the  divi- 
dends on  such  securities,  as  directed  in  Schedule  I.  hereto. 
And  that  the  said  securities  may  be  ordered  to  be  replaced  in 
such  box  in  the  presence  of  the  solicitors  for  the  plaintiff. 
And  that  the  defendant  CD.  may  be  ordered,  on  or  before, 
dc.,  dc,  and  the  same  days  in  each  succeeding  year,  to  re- 
deposit  such  box  and  lodge  such  dividends  in  Court,  as 
directed  in  the  said  Schedule  I. 

And    that    such    sealed    packet    be    dealt    with    as    directed    in 

the  said  Schedule  II. 


The  Order  Schedule  above  referred  to. 

Part  I. 
(Containing  a  list  of  articles  of  plate  or  jevMlery,  or  certificates 
and  other  doeuMents  of  title  of  the  above-mentioned  shares.) 

Part  II. 
(List  of  docwments  in  sealed  packet.) 

Lodgment  and  Payment  Schedule  I. 


In  the  High  Court  of  Justice,  day  of , 

Chancery  Division.  A.  v.  B.    19 — ■.    A.  No. 

Ledgier  credit,  as  above. 
I. — Lodgment. 


19—. 


Particulars  of  Funds  to  be 

Person  to  make  the 
Lodgment. 

Amounts. 

lodged. 

Money. 

Securities. 

A  box  indorsed  "  In  the  High 
Court  of   Justice,   Chancery 
Division.   A.  v.  B.,  19—.  A. 
No.  — .     Plate  or  jewellery 
or  securities." 

Re-deposit  such  box  from  time 
to  time. 

Dividends  to  be  received  from 
time  to  time. 

Defendant,  CD. 

The  same. 
The  same. 

£      8.     d. 

£    «.    d. 

D.— F. 


60 
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II. — Payment. 

•  Funds  to  be  dealt  with.    Box  to  be  deposited  and  dividends 

to  be  lodged,  as  above. 


Particulars  of  Payments, 
Transfers,  or  other  Opera- 

Payees, Transferees,  or 

titles  of  separate 

Aocoiints. 

Amounts. 

tions  to  be  carried  out 
by  the  Paymaster. 

Money. 

Securities. 

On  or  after  the  Ist  Jan. 
19 — ,   and  the   1st  July, 
19 — ,  and  the  same  days 
in  each  succeeding  year- 
Deliver  out  the  said  box  . . 

Pay  dividends  to  be  lodged 
as  above  during  life  of 
payee    or    until   further 
order  [or,  invest  and  ac- 
cumulate dividends  to  be 
lodged    as    above    until 
further  order  in  Consols.] 

Defendant,  C.  D. 

E.  r.,  of,  ^c. 

£    s.    d. 

&    s.    d. 

In  the  High  Court  of  Justice, 
Chancery  Division. 


(Date  of  order.) 


Lodgment  and  Payment  Schedule  II. 

A.  V.  B.        19—.    A.  No.  — . 
Ledger  credit,  as  above. 

"  The  account  of  John  James." 

I. — Lodgment. 


Particulars  of  Funds 

Persons  to  make  the 
Lodgment. 

Amounts. 

to  be  lodged. 

Money. 

Securities. 

A  sealed  packet  indorsed,  "  In 
the  High  Court  of  Justice, 
Chancery  Division,  A.  «.  B. 
19— A.  No.—  John  James." 

Defendant,  C.  D. 
(or  as  may  be). 

£      «,    d. 

£      a.    d. 

II. — Payment. 
Funds  to  be  dealt  with.    Sealed  packet  to  be  lodged,  as  above. 


Particulars  of  Payments, 
Transfers  and  other  operations, 

Payees  and 
Transferees,  or  titles 

of 
separate  Accounts. 

AmountB. 

to  be  carried  out  by  the 
Paymaster. 

Money. 

Securities. 

Upon  production  to  the  Pay- 
master of  an  affidavit  proving 
the   identity  of    the  person 
named   on  the  indorsement, 
and,    if    dead,    proving    his 
death. 
Deliver  the  sealed  packet. 

John  James,  the  per- 
son named  in    the 
indorsement,  or  his 
legal  personal  repre- 
sentatives. 

£      s.     d. 

£      s.    d. 
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Formal  parts :  see  Form  39 . 


1800. 

Summons  for 
lodgment  of 

Proceed  as  in  Form  1790  dovm  to  upon  him,  and  continue  ^^'^''^  f^^  ^ 

1iFlLI18l6]?  Ox 

thus :  to  make  the  lodgments  in  Court  directed  to  be  made  by  him  securities  into 
as  in  the  schedule  hereto.  Court,  with 


Lodgment  Schedule  (n) . 

In  the  High  Court  of  Justice, 
Chancery  Division. 
,  19-. 

{State  title  and  reference  to  the  record.) 

Ledger  Credit.    As  above. 


Pay  Oface 
Schedule. 


- 

Particulars  of  Funds  to  be 

Person  to  make  the 
Lodgment. 

Amounts. 

lodged. 

Money. 

Securities. 

Consols 

■Great     Western     Railway 
4    per    cent.    Debenture 
Stock. 

Balance  of  cash  to  be  oerti- 
iied.      Invest   and   accu- 
mulate in  Consols. 

C.  D.  (Defendant) 
Do 

J.  B.  of,  ^c. 

£      ..      d. 

£          s.       d. 
15,000       0         0 

1,500       0        0 

Formal  parts :  see  Form  8 . 

1 .  I  have  cast  up  the  several  items  set  forth  on  the  receipt  and 
payment  or  disbunsement  sides  respectively  of  the  account  marked 

A.,  left  in  the  Chambers  of  Mr.  Juistioe and  Mr.  JusticQ 

by  the  defendant  CD.,  and  verified  by  his  affidavit  filed  in 

this  action  on  the day  of ,  19 —  [or  as  may  6e].i 

2.  The  items  on  the  said  receipt  sides  of  the  said  account  [or. 
.as  may  be]  amount  to  the  sum  of  £1,000,  and  no  more;  and  the 
items  on  the  said  payment  or  disbursement  sides  thereof  [or  as 
may  6e]  amount  to  the  sum'  of  £600,  and  no  more. 


1801. 

AftidaTit  in 
support  of 
application 
for  order  for 
payment  in, 
where  found- 
ed on  an 
admission  or 
on  an  account. 
[Dan.  Pr. 
1527.] 


(»)  See  S.  C.  Funds  Rules,  1905,  i.  5;  App.  No.  1;  and  headnote  at  p.  93S. 
As  to  stamping  a  duplicate  of  the  schedule,  and  leaving  same  at  the  Pay  Office, 
see  S.  C.  Funds  Rules,  1905,  r.  24.  Such  copy  will  be  the  Paymaster's 
authority  for  giving  effect  to  the  operations  directed  therein,  Ibid.,  25.  As 
to  office  copies  of  the  schedule,  Ibid.,  26.  As  to  correction  of  accidental  ei-rors, 
Jbid.,  27. 
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3.  The  said  £600  being  deducted  from  the  said  £1,000,  there 
remains  a  balance  or  sum  of  £400:  'which  sum  of  £400  appears 
by  the  said  affidavit  and  account  to  be  due  from  the  said  defen- 
dant C.  D.  to  the  estate  of  G.  H.,  the  testator  in  this  action. 


1802. 

Summona  to 
extend  time 
for  makiug 
payment, 
transfer  or 
deposit  into 
or  in  Court. 


F<omtal  farts:  see  Form  39. 

on  the  part  of  the  defendant  C .  D .  [or  as  rmy  be],  that  the  time 

limited  by  the  order  dated  the  day  of ,  19 — ,  for  the 

applicant  to  (Describe  the  act  required  to  be  done ;  as  thus :  lodg© 

the  sum  of  £ in  Court  to  the  credit  of  this  action),  may  be 

extended  to  the day  of ,  19 — .     And  that  the  ooets  of 

this  application  may  be  costs  in  the  action. 


1803. 

Affidavit  of 
amount  of 
interest  or 
dividends  to 
be  lodged  in 
Court  (o). 


Formal  parts :  see  Form  8 . 

1 .  The  interest  on  the  sum  of  £ in  the  order  made  in  this 

action,  dated  the day  of ,  19 — ,  mentioned,  at  the  rate 

of  £5  per  cent,  per  annum  from  the  day  of ,  19 — ,  bo 

the day  of ,  19 — ,  the  day  for  payment  in  of  the  eaid 

sum  pursuant  to  the  said  order: 

Or,  The  dividends  on  the  £1,000  Consols  [or  as  may  be; 

as  in  order]  in  the  order  made  in  thiis  action,  dated  the 

day  of 19 — ,  mentioned,  which  were  due  at  the  date  of 

the  said  order: 

and  which  interest  [or,  dividends — or,  which  sum  and  interest] 
pursuant  to  the  said  order  is  [or,  are]  to  be  lodged  in  Court  to 
the  credit  of  [dc. ;  as  in  order],  amounts  [or  amount]  to  the  sum 

of  £ ,  and  no  more,  after  deducting  the  sum  of  £ for 

income  tax  (p) . 


1804.  {Title  and  reference  to  the  record.) 

Sara^n  in       Ij  A.  B.,  of    {residence   and   description),  do  solemnly  and 
like  case  (?).     sincerely  declare  that  {Set  forth  the  matters  declared  to;  as  in 
Form  1803).     And  I  make  this  solemn  declaration,  conscien- 
tiously believing    the    same    to    be  true,  and  by  virtue  of  the 
Statutory  Declarations  Act,  1835  {q). 


(o)  See  S.  C.  Funds  Eules,  1905,  rr.  16,  96. 
Ip)  S.  C.  Funds  Eules,  1905,  r.  17. 

(?)  See  5  &  6  Will.  IV.  c.  62;  the  Conveyancing  Act,  1881  (44  &  45  Vie 
c.  41),  s.  68.  , 
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1805. 

To  the  declarant:  Is  that  your  name  and  handwriting?  Attestation 

You  do  solemnly  and  sincerely  declare  that  the  contents  of  this  *''*''^*°- 
your  decla,ration  are  true? 

Declared  at  (State  where)  this day  j    .     _ 

of ,  19—.  I  A.  E. 

before  me, 

C.  D. 
(Add  style  of  office.) 


Section  III. — PaymenTj  Transfer,  and  Delivery  of  Fund 

oaT  OF  Court. 

QDan.  Pr.,  pp.  1536—1662.) 

(1.)  Payvreent  of  Dividends  and  Interest. 

Summary/  of  Material  Provisions  of  S.  C.  Funds  Bides,  1905. 

Dividends :  hovi'to  be  •stated  in  payment , schedule. — When  an  order 
directs  payment  of  dividends,  annuities,  or  other  periodical  pay- 
ments, there  must  be  stated  in  the  Payment  Schedule  (except  in  case 
of  dividends  directed  to  be  paid  as  they  accrue  due),  the  time  when 

the  first  and  all  subsequent  periodical  payments  are  to  be  made R.  19. 

Payments  by  post. — ^Any  person  residing  within  the  United  King- 
dom entitled,  under  an  order,  to  any  dividend,  annuity,  or  other 
periodical  payment,  may  obtain  a  remittance  of  the  same  by  post, 
by  sending  to  the  Paymaster  a  request  in  the  prescribed  form  signed 
by  such  person,  and  attested  by  a  justice  of  the  peace,  a  commis- 
sioner to  administer  oaths,  a  clerk  in  holy  orders,  or  a  notary,  or 
the  solicitor  having  carriage  of  the  order.  Upon  receipt  of  such 
request  and  of  evidence  of  life,  &c.,  a  direction  will  be  sent  by  the 
Paymaster  by  post  to  the  address  specified;  such  direction  must  be 

crossed,  so  as  to  be  payable  only  through  a  banker „   48(e). 

The  trustees  or  other  officers  of  any  public  body  or  charity  en- 
titled, under  an  order,  to  any  dividend,  annuity,  or  other  periodical 
payment,  may,  by  sending  to  the  Paymaster  a  request  in  the  pre- 
scribed form,  and  the  necessary  evidence  of  life  and  continued 
tenure  of  office,  obtain  a  remittance  by  post  to  one  of  the  said 
trustees  or  other  officers  from  time  to  time,  as  it  accrues  due,  a, 
direction  for  payment  crossed  to  the  account  of  the  trustees  or 
other  officers  at  a  bank  to  be  named  in  the  request.  Where  such 
trustees  or  other  officers  are  empowered  to  use  a  common  seal,  the 

request  shall  be  duly  sealed  and  authenticated  „   48(/). 

In  any  case  where  money  not  exceeding  £1,000  is  payable  to  a 
person  having  an  account  at  a  bank  within  the  United  Kingdom 
whose  name  and  address  are  stated  in  an  order  or  certified  to  the 
Paymaster  by  the  solicitor  having  the  carriage  of  the  order,  or  to 
the  trustees  or  other  officers  for  the  time  being  of  any  public  body 
or  charity,  such  persons  may,  by  sending  to  the  Paymaster  a  request 
in  the  prescribed  form,  obtain  a  remittance  by  post  of  the  direction 
for  payment  crossed  to  the  account  of  such  person  or  persons  at 

the  said  bank  „   48(g'). 

The  attorney  of  a  person  entitled,  under  an  order,  to  any  money 
or  periodical  payment,  acting  under  a  power  of  attorney  issued  by 
the  Paymaster,  may  have  the  sum  he  i,s  authorised  to  receive  under 
the  power  of  attorney  remitted  to  him  by  post  upon  sending  to  the 
Paymaster  a  request  in  the  prescribed  form.  The  direction  for 
payment  will  be  specially  crossed  to  the  account  of  the  attorney  at 
the  bank  named  in  the  request  „   48(A). 
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Dividends  on  securities  transferred. — When  securities  in  Court 
are  directed  to  be  transferred,  delivered  out,  or  carried  over, 
dividends  accruing  subsequently  to  the  date  of  the  order,  or  to  the 
time  when  the  amount  of  the  securities  is  ascertained,  will  be  paid 
to  the  persons  to  vrhom,  or  carried  over  to  the  leifcer  credit  to 
which,  the  securities  are  to  be  transferred,  delivered,  or  carried 
over.  When  securities  are  directed  to  be  realised,  and  the  whole  of 
the  proceeds  paid  out  or  carried  over  in  one  sum,  or  in  aliquot  parts, 
any  dividends  accruing  subsequent  to  the  date  of  the  order,  or  to  the 
time  when  the  ajnount  of  the  securities  is  ascertained,  will  be  added 
to  such  proceeds,  and  applied  in  like  manner  R.  5S. 

When  such  dividends  have  been  invested. — In  such  case,  the 
securities  purchased  will  be  transferred  or  delivered/  and  any 
dividends  accrued  thereon  paid,  to  the  persons  to  whom,  or  carried 
over  to  the  ledger  credit  to  which,  the  dividends  if  uninvested  would 
have  been  paid  or  carried  over  „    56. 

When  dividends  otherwise  applicable  have  been  invested. — In  such 
case,  the  securities  purchased  will  be  sold,  and  the  proceeds  of  such 
sale,  and  any  dividends  accrued  in  respect  of  such  securities,  will  be 
applied  in  the  same  manner  as  the  dividends  so  invested  would  have 
been  applied  under  the  order  directing  them  to  be  dealt  with „   87. 

Dividends  on  residue. — When  under  any  order  dividends  on. 
securities  in  Court  are  directed  to  be  dealt  with,  and  a  subsequent 
order  deals  with  part  of  such  securities,  the  dividends  on  the  residue 
wiU,  unless  otherwise  ordered,  continue  to  be  dealt  with  in  the  same 
manner  as  the  dividends  were  directed  to  be  dealt  with  by  the 
prior  order „   68. 

AppUcation  of  dividends  placed  on  deposit  afler  date  of  order 
dealing  therewith. — ^In  such  case,  the  dividends,  when  withdrawn 
from  deposit,  will  be  applied  in  the  same  manner  as  they  would 
have  been  applied  if  not  so  placed  on  deposit  ,„   39. 

Dividends  ordered  to  he  paid  to  wom,en  who  afterwards  marry. — 
See  r.  61,  p.  963   R.  61  («)  &  (J). 

Payments  not  exceeding  £50  per  annum  ordered  to  be  made  to  a 
mother  as  guardian  of  her  infant  children,  and  such  mother  marries 
after  the  date  of  the  order,  the  payment  may  be  made  to  her  not- 
withstanding her  marriage,  on  her  separate  receipt  R.  61(c). 

Deduction  of  income  tax. — ^In  acting  on  orders  directing  periodi- 
cal payments  to  be  made,  the  Paymaster  will  draw  only  for  so  much 
of  the  sum  directed  to  be  paid  as  remains  after  deducting  income 
tax,  except  where  such  sums  are  directed  to  be  paid  without  such 
deduction „   68. 

Evidence  of  life,  S^c. — Where  the  Paymaster  requires  evidence  of 
life  or  of  the  fulfihnent  of  any  conditions  affecting  dividends  or 
other  periodical  payments,  such  evidence  may  be  furnished  by  a 
declaration  signed  by  a  solicitor  acting  on  behalf  of  the  person 
entitled,  or  by  a  declaration  signed  bjr  the  person  entitled,  and 
attested, by  a  justice  of  the  peace,  commissioner  to  administer  oaths, 
notary,  clerk  in  holy  orders,  a  minister  of  religion  acting  and 
resident  within  the  town  or  district  where  he  attests,  banker,  agent 
or  manager  of  a  bank  within  the  United  Kingdom,  or  a  registered 
medical  practitioner  in  attendance  on  the  declarant,  unless  in  any 
case  the  Paymaster  thinks  fit  to  require  such  evidence  to  be  by 
statutory  declaration  or  affidavit  „   95. 

As  to  payment  of  dividends  and  interest  on  funds  in  Ct.,  see  Seton,  209 — 230. 


1806. 

Summons  for 
payment  of 
dividends  to 
tenant  for 
life  (»•). 
[Dan.  Pr. 
1537.] 


FornMl  'parts :  see  Form  39 . 
on  the  part  of  (State  vMorri),  that  the  interest  as  it  accrues  due, 
during  the  life  of  A.  B.,  on  the  {Describe  the  fund  «s  in  the  Pay- 
master's  certificate ;  as  thus :  £—  Consols  in  Court  to  the  credit 

(r)  Applications  for  payment  of  dividends  on  funds  in  Ot.  are,  as  a  rule, 
made  by  summons:  0.  LV.  2  (3).    As  to  the  persons  to  be  served,  see  Dan.  Pr, 
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of  this  action,  B.  v.  D.,  1876,  B.  100,  "  The  account  of,"  <&c.), 
ma,y  be  paid  to  the  said  A.  B.,  of,  c#c.  [or  as  may  be]  until  further 
order. 


1807. 

Formal  parts:  see  Form  39.  Summons  for 

,                     „    ,  _,  .  .     payment  of 

on  the  part  01  [btate  whom),  01  ,  that  any  interest  as  it  interest  to 

accrues  and  is  credited,  during  the  life  of  A.  B.,  in  respect  of  ^^a"**°>' 

the  £ monej  on  deposit  [or  a/s  m/o^  be]  in  Court  to  the  credit  [Dan.  Pr. 

of  this  auction,  B.  v.  D.,  19—    B.  100,  "The  account  of,"  dc,  ^^^^"^ 

ma^y  be  paid  to  the  said  A.  B.,  of,  dc.  [or  as  may  be]  until  further 

order. 


1808. 

ForwMl  parts:  see  Form  39.  Summons  for 

payment  01 

on  the  part  of  {State  whom),  of  ,  that  the  interest  as  it  interest  to 

accrues  due,  during  the  life  of  C.  B.,  the  wife  of  A.  B.,  on  the  "o^iffor 
(Describe  the  fund:   see  Forms  1806,   1807),  ma,y  be  paid  to  separate 
the  said  C.  B.,  of,  dc,  until  further  order. 


1809. 

Formal  parts:  see  Form  39.  Summons  for 

on  the  paj-t  of  {State  whom),  of  ,  that  the  interest  as  it  interest  to 

accrues  due  during  the  life  of  C.  B.,  the  wife  of  A.  B.,  on  the  ™""^'^ 

a  ^  '  J  woman  re- 

(Describc  the  fund :  see  Forms  1806,   1807),  ma,y  be  paid  to  strained  from 

anticipation 

1537.  As  to  the  evidence  in  support,  Ibid.  1538.  As  to  the  papers  to  be  left  [Dan.  Pr. 
with  the  Registrar  on  drawing  up  the  order.  Ibid.  1545.  For  forms  of  orders  1543.] 
for  the  payment  out  of  dividends  or  interest  on  a,  fund  in  Ct.,  see  Seton,  209 — 
213,  Nos.  1 — 27.  For  form  of  order  for  payment  to  tenant  for  life,  Ibid.  209, 
No.  1.  The  directions  for  payment  of  dividends  will  be  contained  in  a  payment 
schedule  to  the  order  to  be  made  in  each  case:  S.  C.  Funds  Rules,  1905,  rr.  6, 19; 
and  headnote,  supra. 

(«)  When  funds  in  Ct.  exceeding  £20  in  amount,  or  a  periodical  payment 
exceeding  £60  per  annum,  are  ordered  to  be  paid  to  a  woman  not  married  at 
the  date  of  the  order,  who  subsequently  marries,  upon  an  affidavit  of  such  woman 
and  her  husband  of  no  settlement,  or  if  there  has  been  a,  settlement,  then  upon- 
an  affidavit  by  them  identifying  such  settlement,  and  an  affidavit  of  their 
solicitor  of  perusal  of  the  settlement,  and  that  the  funds  are  not  affected  thereby, 
such  funds  may  be  paid  to  such  woman  without  the  intervention  or  conourrenoe 
of  ber  husband:  S.  C.  Funds  Rules,  1905,  r.  61.  If  the  amount  does  not  exceed 
£20,  or  the  periodical  payment  does  not  exceed  £50  per  annum,  an  affidavit 
may  be  dispensed  with,  and  payment  may  be  made  on  a  declaration  in  writing 
by  the  woman  in  the  prescribed  form.  For  form  of  affidavit  of  no  settlement, 
or  of  a  settlement  not  affecting  the  fund,  see  Forms  1858,  1854.  For  form  of 
declaration,  see  Form  1855.    For  form  of  order,  see  Seton,  210,  No.  7. 

(<)  For  form  of  order,  see  Seton,  212,  No.  18;  and  see  /Stewart  v.  Fletcher, 
38  C.  D.  627. 
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the  said  C.  B.,  of,  dc,  until  further  order,  but  (she  being  re- 
strained from  anticipation)  not  to  any  attorney  except  upon  pro- 
duction of  an  affidavit  by  her  that  she  has  not  assigned  or 
purported  to  assign  such  interest. 


1810. 

Summons  for 
pajrment  of 
dividends  or 
Interest  to  two 
persons  and 
the  survivor 

[Dan.  Pr. 
1541.] 

1811. 

The  like  to 
the  trustees  of 
a  settlement 
or  will  {x). 
[Dan.  Pr. 
1542.] 


Formal  parts :  see  Form  39 . 

Proceed  as  in  Form  1806  or  1807,  to  paid,  and  continue  thus  :- 
to  A.  B.,  of,  (fc,  and  C.  B.,  of,  dc,  during  their  joint  lives, 
and  to  the  survivor  during  his  [or,  her]  life,  or  until  further 
'Order. 


Formal  farts:  see  Form  39. 

Proceed  as  in  Form  1806  or  1807,  to  paid,  arid  continue  thus  : 
(if  so)  during  the  life  of  G.,  to  (A.  B.,  of,  dc,  C.  D.,  of,  dc, 
and  E.  F.,  of,  dc,  as  trustees  of  the  indenture  of  settlement, 
dated,  dc.  \^or,  of  the  will,  of,  c&c]  [or,  any  one  or  more  of  them — 
or,  the  survivors  or  survivor  of  them],  until  further  order. 


1812. 

The  like  to 
the  trustees  of 
a  charity  (j/). 
[Dan.  Pr. 
1.542.] 


Formal  parts :  see  Form  39 . 

Proceed  as  i/n  Form  1806  or  1807,  to  paid,  and  continue  thus : 
to  A.,  of,  dc,  B.,  of,  dc,  C,  of,  dc,  D.,  of,  dc,  dc,  as  trustess 

of  the  Charity,  or  any  two  of  them,  or  to  the  trustees  of 

the  said  : Charity  for  the  time  being,  or  any  two  of  them 

[where  there  aje  numerous  trustees,  and  it  is  desired  that  only- 
some  should  give  a  power  of  attorney,  add :  or  to  the  attorney 
of  any  two  or  more  of  them]  until  further  order. 


1813. 

The  like  to  a 
corporation 
sole  (z). 
[Dan.  Pr. 
1541.] 


Formial  parts :  see  Form  39 . 

Proceed  as  in  Form  1806  or  1807,  to  paid,  and  continue  thus : 

to  the  Rev.  A.  B.,  as  rector  of  the  parish  of ,  or  other  tho 

rector  of  the  said  parish  for  the  time  being,  until  further  order. 


(m)  Por  form  of  order,  see  Sefcon,  210,  No.  11. 

(»)  Por  form  of  order,  see  Seton,  209,  No.  2.  As  a  rule,  it  is  not  desirable 
to  order  income  to  be  paid  to  trustees  or  either  of  them:  Me  Carr,,  36  W.  B. 
688.  The  order  will  therefore  usually  direct  payment  to  the  body  of  trustees. 
As  to  the  necessity  to  state  in  the  payment  schedule  that  the  persons  to  whom 
payment  is  to  be  made  are  trustees,  or  are  entitled  otherwise  than  in  their  own 
right  or  for  their  own  use,  see  S.  C.  Funds  Eules,  1903,  r.  21. 

(y)  For  form  of  order,  see  Seton,  209,  No.  3. 

(a)     Ibid.  No.  4. 
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1814. 

Formal  parts:  see  Form  39.  The  like  to 

the  officer  of 

Proceed  as  in  Form  1806  or  1807,  to  paid,  and  continue  thus:  a  corporation 

to  A.  B.,  of,  dc,  as  the  treasurer  of  the  {Insert  style  or  title  of  [Dan.  Pr. 

the  corporation),  or  other  the  treasurer  for  the  time  being  of  the  1^*^-1 
said  {corporation),  until  further  order. 


Formal  parts :  see  Form  39 . 
on  the  paa*t  of  {State  whom),  that  out  of  the  £ Consols  [or 


as. may  &e]  in  Court  to  the  credit  of  this  action  (B.  v.  D.,  1876, 
B.  100),  the  several  amounts  of  Consols  mentioned  in  the  second 
column  of  the  schedule  hereto,  amounting  together  to  £2,000 
Consols,  ma^  be  carried  over  to  the  credit  of  this  action  (B.  v. 
D.,  1876,  B.  100),  to  the  accounts  set  opposite  to  such  several 
amounts  in  the  first  column  of  the  said  schedule,  and  that  the 
interest  as  it  accrues  on  the  amounts  so  to  be  carried  over  mapr, 
be  paid  to  the  persons  whose  names  are,  in  the  third  column  of 
the  said  schedule,  set  opposite  to  such  amounts  respectively  during 
the  lives  of  such  persons  respectively,  or  until  further  order.. 

Schedule. 


1815. 

Summons  to 
carry  over 
specific 
amounts  of 
securities  to 


accounts,  and 
for  payment 
of  dividends  to 
persons  named 
in  schedule  for 
their  lives. 


1. 

Titles  of  accounts. 

2. 
Amounts  of 
Consols  to  he 
carried  over. 

3. 
Payees  of  dividends. 

The  settled  share  of  A.,  the  wife  of  ) 
C.  B 1 

The  account  of  A.  B.,  and  his  incum-  ] 
brancers / 

The  settled  share  of  J.  J 

£oOO 

£1,000 
f.iOO 

(  A.,     the    wife     of 
)         C.  B.  of,  ^c. 

G.  F.  of,  ^-e. 

J.  J.  of,  ^c. 

£•2,000 

Fornal  parts :  see  Form  39 . 


1816. 


■on  the  part  of  {State  whom),  that  out  of  the  interest  as  it  accrues  Summons  for 
■due  on  the  {Describe  the  fund,  in  Court  from  the  Paymaster's  quarterly  pay- 
■certificate :  see  Form  1806),  the  sum  of  £ a  year,  without  dividends  (J). 

(o)  See  Seton,  210,  No.  6.  The  application  should  be  in  this  form  wherie 
ihe  corporation  has  a  treasurer  or  other  financial  officer,  to  whom  the  money  is 
properly  payable;  but  the  application  may  be  for  payment  to  the  corporation, 
-and  will  then  be  received  under  a  power  of  attorney  under  the. seal  of  tlie 
.corporation. 

(S)  For  form  of  order,  see  Seton,  212,  No.  19. 
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1817. 

Request  for 
power  of 
attorney  to 
receive 
dividends  (e) . 
[Dan.  Pr. 
1551.]- 


deducting  income  tax  (c),  may  be  paid  to  A.  B.,  of,  Sc,  during- 
his  life,  or  until  further  order,  by  equal  quarterly  payments  pf 
£ on  the daiy  of ,  the  day  of ,  the  


da^  of 


and  the 


day  of 


,  in  every  year;  the  first  of 

day  of ,  19 —  {d),  and 

that  the  residue  of  such  interest  may  be  paid  to  E.  F.,  of,  dc. 


such  payments  to  be  made  on  the 


Chancery  Division. 

To  the  Assistajit  Payimaster-General, 
Royal  Courts  of  Justice,  W.C. 
I  am  instructed  by  A.  B.,  of  {address  and  description),  the 

person  named  or  referred  to  in  an  order  dated  the  ,  19 — 

(If  so;  and  in  a  certificate  dated  the ,  19 — ,  and  an  affidavit 

of  X.  Y.,  filed  the ,  19 — ),  to  apply  for  a  power  of  attorney 

to  enable  E.  ¥.,  of  (address  and  description)  [or,  the  representa- 
tives of Bank  (who  is  [or,  are]  well  known  to  me),  jointly 

and  severally],  to  receive  your  direction  to  the  Bank  of  England 
for  the  interest  as  it  accrues  during  the  life  of  the  said  A.  B. 
[or  as  may  be]  on  the  [Here  insert  the  description  and  amount 
of  the  securities  on  which  the  interest  is  to  be  received ;  as  thus : 
£5,000  Consols]  in  Court  on  the  credit  of  (Short  title  of  action 
or  matter  and  account,  if  any,  in  which  the  fund  stands  in  the- 
boohs  at  the  Pay  Office) . 

Dated day  of ,  19—. 

B.  W.  S. 

[Or,  B.  W.  S.  for  S.  &  C.  (e)]. 


(b)  See  S.  C.  Funds  Rules,  1908,  r.  68;  and  headnote  at  p.  950. 

{d)  Ibid.  1.  19;  and  headnote  at  p.  949. 

(e)  If  the  person  entitled  to  receive  principal  money,  or  interest  or  dividends,, 
under  an  order,  is  unable  to  attend  at  the  Chancery  Pay  Office  to  receive  the 
cheque  for  the  amount  due  to  him,  and  the  case  is  not  within  r.  48  of  the 
S.  C.  Funds  Rules,  1905  (see  headnotes,  pp.  949,  962),  he  must  authorise  some 
one  to  act  for  him  by  a  special  power  of  attorney.  This  power  of  attorney  is 
prepared  in  the  Pay  Office.  For  the  purpose  of  obtaining  it,  a  written  request 
must  be  signed  by  the  solicitor  himself  bespeaking  the  power,  or,  if  it  is. 
bespoken  by  a  firm  of  solicitors,  the  request  must  be  signed  by  one  of  the  firm 
with  his  own  name  on  behalf  of  the  firm,  if  bespoken  by  a  private  bank,  by 
the  registered  London  banker  whose  signature  is  recorded  at  the  Pay  Office,, 
and  if  bespoken  by  a  joint  stock  banking  company,  by  an  officer  whose  signature 
is  so  recorded,  and  must  be  left  at  the  Pay  Office,  together  with  any  oertificate- 
or  affidavit  material  to  be  produced.  The  Paymaster  will  then  prepare  the 
power  of  attorney.  The  power  when  issued  from  the  Pay  Office  has  annexed  to- 
it  instructions  as  to  the  mode  of  execution  thereof,  and  also  a  form  of  affidavit 
of  due  execution.  For  preparing  the  power  a  fee  is  payable  of  3s.:  by 
a  stamp  impressed  on  the  power:  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  109; 
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{Short  title  of  action  or  matter  on  which  the  fund  is  standing,  j^javitof 

and  reference  to  record.)  lifo  of  payee 

1,  A.  B.,  of  (residence  and  description),  make  oath  and  say,    -^ '' 

.that  G.  D.,  of  {residence  and  description),  the  person  named  in 

an  order  in  this  action  [or,  matter],  dated  the day  of , 

19 — ,  was  alive  on  the day  of ,  19 — ,  and  is,  as  I  verily 

believe,  still  livinsf.  

1819. 
,    Formal  parts:  see  Form  1804.  statutory 

that  CD.,  the  person  named  in  an  order  made  in  an  action  [or,  ^ff^l^ol"'^ 

matter^  of  {State  short  title  of  the  cause  or  matter,  and  reference  payee  (/). 

to  record),  and  dated  the  day  of ,  19 — ,  was  alive  on 

the day  of ,  19 — ,  and  is,  as  I  believe,  still  living. 

And  I  make  this  {continue  as  in  Form  1804). 


1820. 

Precise  ledger  credit  as  in  Pay  Office  books.  Declaration 

B.  V.  D.  19—.    B.  No. .      J'y,^°,'f'''^^°" 

behali  oi  the 
I  hereby  declare  that  A.  B.,  of  {Insert  postal  address),  whose  person  en- 

signaturo  is  hereto  appended,  was  living  on  the day  of ,  *avmOTt  (o) 

19 — .  [Dan.  Pr. 


Wheji  payment  is  due  to  a  guardian  on  behalf  of  an  infant, 
add:  and  that  {Names  of  infant    or   infants   in    full),  named 

in  the  order  dated ,  19 — ,  was  [or,  were]  then  alive  and  under 

the  age  of  twenty-one  years. 

When  payment  is  due  to  a  Committee  of  a  person  of  unsound 
rniind,  orrdt  "whose  signature  is  hereto  appended,"  and  add:  and 
that  {Name  of  Comrrdtteie)  of  {Address  of  Committee),  named 

in  an  order  dated  the  ,   19 — ,  the  Committee  of  the  said 

person,  and  the  said  person  of  unsound  mind,  were  both  living 
on  the ,  19 — . 

When  payment  is  due  to  the  holder  for  the  tirrUe  being  of  a 

benefice  or  office,  add:  and  was  then  (B«ctor,  dc.)  of . 

X.  Y., 
Solicitor  a.cting  for  {Ndme  of  person 
entitled  to  payment)  (A). 
Signature  of  person  named  | 

in  the  above  declaration  I 


1560,  1673.] 


Ord.  as  to  Stamps,  July,  1884,  Sohed.  As  to  the  stamp  duty  on  powers  of 
attorney,  see  the  Stamp  Act,  1891  (54  &  55  Vic.  c.  39),  Sohed.,  Letter  or 
Power  of  Attorney,  Dan.  Pr.  1551,  note  (a);  Pay  Office  Regulations,  Oct.  1905. 

(/)  Evidence  of  life  by  declaration  in  the  form  approved  by  the  Paymaster, 
see  Forms  1820  et  seq.,  la  accepted  by  him  unless  in  any  case  he  thinlts  fit 
to  require  a  statutory  declaration  or  affidavit:  see  S.  C.  Funds  Rules,  1905, 
r.  95 ;  and  headnote  at  p.  950. 

(y)  See  S.  C.  Funds  Rules,  1905,  r.  95;  and  headnote  at  p.  950. 

(K)  The  declaration  must  be  signed  by  the  solicitor  in  his  own  name;  the 
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1821. 

Declaration  Preeise  ledger  credit  as  in  Fay  Office  books. 

^Iti&r'^  B.^.D.           19-  B.No.— . 

payment  (i).  rpj^jg  jg  |.q  declare  that  I,  A.  B.,  of  Clnsfirt  postal  address),  was 

[Dan.  Pr.  i           j.                -in 

1573.]  livuiff  on  the day  ot ,  iv — . 

—  ■  re) . 


Declared  before  me  this 


day  of ,  19- 


{Signature,  address,  and  qualification  ) 
of  person  attesting  (k) .)  ) 


'1822. 

Declaration 
by  person 
entitled  to 
payment  as 
the  holder  of 
an  office  (i). 
[Dan.  Pr. 
1573.] 


Precise  ledger  credit  as  in  Pay  Office  hooks. 

B.  •;;.  D.  19- 


B.  No. 


This  is  to  decla^^e  that  I,  A.  B.,  of  {Insert  postal  address),  ^vas 
living  on  the  day  of ,  19—,  and  was  then  rector  [or, 

vicar,  dc]  of ■ 

(Signature) . 

Declared  before  me  this day  of ,  19 — . 

{Signature,  address,  and  qualification  | 

of  person  attesting  {k) .) 


1823. 

Certificate 
verifying 
appointment 
of  new  iucum- 
hent  {I). 


In  the  High  Court  of  Justice, 
Chancery  Division. 

Title  of  account  in  the  Pay  Office  books. 

l^  ^  of ,  in  the  county  of ,  hereby  certify  that  I 

am  the  present  (Rector,  Vicar,  or  perpetual  Curate)  of ,  in 


the  county  of 


and  as  such  am  entitled  to  receive  the  divi- 


dends upon  a  sum  of  {Insert  amount  and  description  of  stock) 
standing  to  the  credit  of  the  account  above-mentioned,  under  an 
order  of  the  High  Court  of  Justice  made  in  {usually  the  same 

matter),  and  dated . 

I  am  the  person  named  in  the  enclosed  letters  of  institution 
[w,  certificate  of  induction]  dated ,  19—,  and  I  am  the  imme- 
diate successor  of  the  Eeverend ,  formerly  (E«ctor,  dc.)  of 


Pay  Office  -will  not  accept  signature  in  a  firm's  name.  A  solicitor  empowered 
to  receive  payment  under  a.  power  of  attorney  must  not  make  the  declaration, 
if  payment  is  to  be  made  to  him. 

(i)  See  S.  C.  Funds  Eules,  1905,  i.  95;  and  headnote  at  p.  950. 

(ft)  The  declaration  must  be  attested  by  one  of  the  several  persons  referred 
to  in  r.  95:  see  headnote  at  p.  950.  It  must  be  sent  to  the  Paymaster, 
Royal  Courts  of  Justice,  London,  on  each  occasion  when  claim  is  made  to  a 
dividend,  annuity,  or  other  periodical  payment  which  has  become  payable: 
note  to  Official  Form. 

(I)  Pay  Office  Form  No.  304. 
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the  said  parish,  who  {died  or  resigned)  on  the day  of , 

19—. 

{Signature)  . 

Witnesses     {Signature)  , 

{Signature) , 

Churchwardens  of  the  said  parish. 
{Date) . 


1824. 

Precise  ledger  credit  as  in  Fay  Office  books.  Declaration 

B.  V.  D.  19—.    B.  No. .      ^y  PfS°" 

.     .  entitled  to 

This  is  to  declare  that  I,  A.  B.,  of  {Insert  postal  address),  was  payment  aa 

living  on  the  daj  of ,  19 — ,  and  that  {Insert  name  of  ^"^"^  ''*"' 

infant  or  infants)  named  in  the  order  dated  the day  of , 

19 — .  was  [or,  were]  tlien  alive  and  under  the  age  of  twenty-one 
■yeaj^.' 

{Signature  of  Ouardicm)  . 

Declared  before  me  this day  of ,  19 — . 

{Signature,  address,  and  qualification  ) . 

of  person  attesting  (m).)  I . 


'■ —  1825. 

Precise  ledger  credit  as  in  Pay  Office  hooks.  Declaration 

B.  V.  D.  19—.      B.  No.  .         byperson 

This  is  to  declare  that  I,  A.  B.  {Name  of  Committee),  of  payment  as 
{Insert  postal  address),  and  C.  D.,  a  person  of  uu^ound  mind,  a^^rsou^of"^ 

named  in  an  order  dated  the day  of ,  19 — ,  were  living  unsound 

on  the day  of ,  19 — . 

{Signature  of  Committee.) 

Declared  before  me  this day  of ,  19 — . 

{Signature,  address,  and  qualification  | . 

of  person  attesting  {m).)  ) . 


mind. 


1826 
In  the  High  Court  of  Justice,,  Request  for 

Chancery  Division.  19—.     B.  No.  .       periodical  re- . 

r\    ^        ^   t    1  -i  r\  mittance  of 

Order  dated ,  19—.       dividends, 

Precise  ledger  credit  in  Pay  Office  hooks  (o) .  *"■'  ^y 

{Name  and  full  postal  address  \ .  [Dan.  Pr. 

of  the  payee  {p).)  ] .  ^^*^-^ 

(m)  See  note  (7c),  preceding  page. 

(«)  See  S.  C.  Funds  Rules,  1905,  i.  48  (e);  and  h^dnote  at  p.  949. 
This  and  the  next  (Form  1827)  are  known  as  "Pay  Office  Form  29a." 

(o)  The  particulars  required  at  the  head  of  this  form  must  be  fullp  and 
accurately  stated,  and  the  instructions  should  be  carefully  followed,  as  neglect 
of  any  may  give  rise  to  delay  and-  inconvenience.  If  the  particulars  are  not 
otherwise  known,  they  may  be  obtained  from  the  solicitor  who  has  informed 
the  applicant  of  the  amount  payable :  note  to  Official  Form. 

(p)  Bemittances  can  only  be  made  under  this  request  to  the  payee  at  his 
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(Date) 


19—. 


To  the  AssistEuit  Paymaster-General,  Eoom  45,  Koyal  Courts  of 
Justice,  Strand,  London,  W.O. 

I  [or,  we]  request  you  to  remit  by  post  to  me  [or, the  name 

of  a  joint  pay^eie,,  if  any']  at  the  above  address,  from  time  to  tilne, 
upon  reoeipt  hj  you  of  the  necessary  evidence  of  life,  and  of  the 
fulfilment  of  thie  conditions  of  payment  (if  any)  prescribed  by 
the  order,  a  direction  for  payment  of  the  dividends  due  and  to 
become  due  [or,  the  annuity  or  periodical  payment  due  and  to 
becomio  due],  and  pa;yable  to  me  [or,  us]  under  the  above  cited 
order. 

(Signature  (q)) . 

I  certify  that  the  person  who  has  signed  this  request  is  known 
to  me,  and  is  the  person  to  whom  the  sum  therein  mentioned  is 
directed  to  be  paid  by  the  above-cited  order  (r) . 

(Signature,      . 

address  and    ! . 

qualification)  ) 

When  the  request  for  remittamce  is  signed  hy  more  than  one 
person,  the  following  form  of  attestation  should  he  used  in 
respect  of  ea/ch  person  signing: 

I  certify  that ,  who  has  signed  the  request  hereon,  is  known 

to  me,  and  is  one  of  the  persons  to  whom  the  sum  therein  mentioned 
is  directed  to  be  paid  by  the  recited  order  (r) . 

(Signature,         . 

address  and      |  . 

qicalification)  ) 


1827. 

Request  for 
periodical 
remittance  of 
idividends, 
&c.,  to  payee's 
bank  (.«). 


Formal  parts:  see  Form  1826. 

I  [or,  we]  request  you  to  remit  by  post  to  (7iame  and  full 
postal  address  of  banlc  in  the  United  Kingdom),  from  time  to 
time,  upon  receipt  by  you  of  the  necessary  evidence  of  life,  and 

own  postal  address  (and  not  to  the  care  of  any  one  acting  on  his  behalf) :  note 
to  Official  Form. 

(?)  If  the  amount  is  payable  to  several  persons  jointly,  all  must  sign. 

(r)  This  certificate  must  be  signed  by  a  justice  of  the  peace,  a  commissioner 
to  administer  oaths,  a  clerk  in  holy  orders,  a  notary  public,  or  the  solicitor 
having  carriage  of  the  order,  who  should  in  each  case  describe  his  qualification. 

(s)  See  S.  C.  Funds  Bules,  1905,  r.  48  (ff);  and  headnote  at  p.  949,  and 
notes  (»),  (o),  (?>),  preceding  page.  If  more  than  one  signature  is  to  be 
attested,  tiie  certificate  at  the  end  of  Form  1826  should  be  used  in  respect  of 
such  person  signing.    This  and  Form  1826  are  known  as  Pay  Office  Form  29a. 
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of  tbe  fulfilment  of  the  conditions  of  payment  (if  any)  prescribed 
by  the  order,  a  direction  for  payment  of  the  dividends  due  and  to 
becomo  due  [or,  the  annuity  or  periodical  payments],  directed  to 
be  paid  to  me  [or,  us]  by  the  above-cited  order;  such  direction  to 
be  crossed  to  my  [or,  our]  account  at  the  said  bank,  whose  receipt 
shall  be  your  full  and  sufficient  discharge. 

(Signature  (t))  

I  certify,  dc,  dc.  {see  Form  1826,  and  note  {r)). 


1828 

State  here  title  of  matter  or  suit  in  Pay  Office  books.  Notice  of 

(Date)— ,19-.  f^T' 
To  the  Assistant  Paymaster-General,  Room  45,  Eoyal  Courts  of 
Justice,  London,  W.C. 
I  request  that  the  periodical  remittances  heretofore  sent  to  me 
at  (State  former  address  to  be  discontinued),  in  payment  of  (Insert 
amount  and  particulars  of  periodical  paym^ent),  may  in  future 
be  addressed  to  me  as  under,  viz.:  — 

(Insert  postal  address  to  be  used  in  future.) 

(Signature) . 


1829 

Formal  parts:  see  Form  1826.  „ 

xiequest  by 

Bame  and  full  postal  address  of  the  \  puWie  bodies, 

trustee  to  uihom  dividends  are  to    dTMHiesf&c, 

be    sent  .  f™  remittance 

To  the  Assistant  Paymaster-General,  Royal  Courts  of  Justice,  i^y  po^t  („). 
London,  W.C. 

We,  the  undersigned,  being  (Insert  title  of  office)  of  the  (name 
of  public  body,  trust  or  charity)  hereby  authorise  and  request  you 
to  remit  to  (full  name  of  trustee  authorised  to  receive  the  divi- 
dends) at  the  above  address,  from  time  to  time,  on  receipt  of  the 
necessary  evidence  of  lives  and  continued  tenure  of  office,  and  of 
the  fulfilment  of  the  conditions,  if  any,  prescribed  by  the  above- 
« 

(i)  If  the  amount  is  payable  to  several  persons  jointly,  all  must  sign. 

(«)  See  S.  O.  Funds  Rules,  1905,  r.  48  (/);  and  headuote  at  p.  949,  and 
notes  (»),  (o),  (j»),  p.  957.  \  request  as  above  must  be  signed  on  the  first 
occasion  (except  when  given  under  seal)  by  all  the  trustees  or  other  officers  for 
the  time  being  to  whom  the  Ot.  has  directed  payment  to  be  made.  The  request 
must  be  renewed,  as  may  be  required,  when  the  constitution  of  the  body  of 
trustees,  &o.  is  liable  to  periodical  change.  When  the  trustees  are  a  corporation 
with  perpetual  succession  and  a  common  seal,  no  evidence  of  their  lives  and 
continued  tenure  of  office  need  be  sent.  The  above  Form  1829  is  known  as  . 
Pay  Office  Form  29b. 
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.cited  order,  a.  direction  for  payment  of  the  dividends  due  and  to 
become  due  on  the  funds  in  Court  directed  by  the  said  order  to  be 
paid  to  us,  or  to  any  (Insert  the  number  df  trust^fis  authorised  to 
receiife  payment)  of  us.  Such  directions  for  payment  are  to  be 
crossed  to  the  account  of  {title  of  trustees'  account,  and  name  of 
bank). 

Dated  this ■  day  of ,  19 — . 

[Seal,  if  any.]  (Signatures) . 


1830. 

Request  for 
remittance  of 
dividends  to 
bankers  of 
public  bodies, 
trustees  of 
charities.  &c. 


Formal  parts:  see  Form  1826. 
To  the  Assistant  Paymaster-General,  Royal  Courts  of  Justice, 
London,  W.C. 

We,  the  undersigned,  being  (title  of  office)  of  the  (name  of 
public  body,  trust  or  charity)  hereby  authorise  and  request  you 
to  remit  to  (Insert  name  am^  address  of  the  trustees'  bank  autho- 
rised to  receive  the  dividends)  bank,  at ,  from  time  to  time, 

on  receipt  of  the  necessajy  evidence  of  lives  and  continued  tenure 
of  office,  and  of  the  fulfilment  of  the  conditions,  if  any,  prescribed 
by  the  above-cited  order,  directions  for  payment  of  the  dividends, 
due  and  to  become  due  on  the  funds  in  -Court  directed  by  the  said 
order  to  be  paid  to  us,  or  to  any  (Insert  number  of  trustees  autho- 
rised to  receive  payrment)  of  us.  Such  directions  for  payment  are 
to  be  crossed  to  the  account  of  (Insert  n/mue  of  the  corporate  or 
trust  account)  at  the  said  bank,  and  the  signature  of  the  proper 
officer  thereof  shall  be  your  full  and  sufficient  discharge. 

Dated  this day  of ,  19 — . 

[Seal,  if  any.]  (Signatures) . 


(2.)  Payment  of  Capital  Money,  and  Sale,  Transfer  and  Delivery 
of  Securities  out  of  Court. 

Payment  out  of  Court,  fc. — Summary  of  Material  Provisions  of  S.  0. 

Funds  Rules,  1905.  « 

Payment  schedule. — Every  order  which  directs  funds  in  Court  to 
be  paid,  sold,  transferred,  or  delivered  to  any  person,  must  have 
annexed  thereto  a  Payment  Schedule,  which  must  be  headed  with  the 
title  of  the  cause  or  matter,  the  date  of  the  order,  and  the  ledger 
credit  to  which  the  funds  dealt  with  are  standing.  It  must  contain, 
as  part  of  the  heading,  a  statement  of  the  funds  with  which  the  Pay- 
master is  to  deal:  describing  them,  if  already  in  Court,  as  they 
appear  in  the  Paymaster's  certificate,  or  if  not  already  in  Court, 


(f)  S.  0.  Funds  Eules,  1905,  r.  48  ig) ;  and  see  note  («),  preceding  page,  and 
headnote,  p.  949.    The  Forms  1829  and  1830  are  known  as  Pay  Office  Form  29b. 
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stating  the  source  from  which  tliey  are  to  be  derived.    It  must  set 
out  in  tabular  form:^ 

(a)  The  name  in  full  of  each  person  to  whom  a  payment,  trans- 

fer, or  delivery  out  is  to  be  made,  unless  the  name  is  stated 

in  a  Master's  or  Taxing  Officer's  certificate,  or  unless  it  is 

to  be  made  to  trustees  or  other  persons  in  succession,  or  to  \  E.     6. 

representatives,  where  no  representation  has  been  taken  out 

at  the  date  of  the  order: 

(b)  The  title  of  the  ledger  credit  or  separate  account  to  which 

any  funds  are  to  be  carried  over: 

(c)  The  amount  and  description  of  the  funds  to  be  paid  out,  sold, 

transferred,  or  delivered;  and  where  the  actual  amounts 
cannot  be  ascertained  at  the  date  of  the  order,  and  are 
not  to  be  subsequently  ascertained,  the  aliquot  parts  to 
be  dealt  with: 

(d)  The  nature  and  necessary  particulars  of  any  other  dealings 

with  such  funds  by  the  Paymaster. 
In  the  body  of  the  schedule  short  descriptions  may  be  used.     The 
schedule  must  be  in  the  prescribed  form  (App.  No.  2).  / 

Combined  lodgment  and  payment  schedule. — Every  order  which 
both  directs  or  authorizes  the  lodgment  of  funds  and  also  deals 
therewith  or  with  any  fiinds  already  to  the  same  ledger  credit, 
must  have  annexed  thereto  a  combined  lodgment  and  payment 
schedule  (App.  No.  3)  „     8. 

Separate  schedule  for  each  ledger  credit. — When  'funds  standing 
to  separate  ledger  credits  are  dealt  with  by  the  same  order,  separate 
payment  schedules  must  be  made  out  „     9. 

Instructions  to  Paymaster. — Will  be  contained  solely  in  the 
schedules! „   10. 

Slims  to  be  ascertained  by  certificate,  ^c. — When  sums  are 
directed  to  be  ascertained  by  the  certificate  of  a  Master  or  Taxing 
Officer,  &c.,  and  to  be  afterwards  dealt  with  by  the  Paymaster,  it 
must  be  so  expressed  in  the  Payment  Schedule.  Such  certificate  or 
other  authority,  or  a  duplicate  or  an  office  copy  of  the  same,  must 
be  sent  to  the  Paymaster.  It  must  be  printed  or  partly  printed  in 
the  prescribed  form  (App.  No.  4)  „   11. 

Ce)-tifi,cate  for  payment  of  taxed  costs. — When  an  order  directs 
payment  of  taxed  costs  out  of  a  fund,  the  Taxing  Officer  must  state 
in  his  certificate  the  name  of  the  solicitor  to  whom  such  costs  are 
payable.  Such  certificate  must  be  printed  or  partly  printed  in  the 
prescribed  form  (App.  No.  5),  and  a  duplicate  or  an  office  copy 
thereof  sent  to  the  Paymaster  „   12. 

Interest:  how_  ascertained. — ^Wlien  interest  not  directed  to  be 
certified  is  payable  under  an  order,  there  must  be  stated  in  the 
Payment  Schedule  the  rate  per  centum  at  which,  and,  if  possible, 
the  day  (inclusive)  to  which,  such  interest  is  to  be  computed,  and 
the  amount  thereof „    13. 

When  day  to  which  interest  is  /payable  cannot  be  ascertained. — 
In  such  case,  the  day  from  which  (exclusive)  such  interest  is  to  be 
computed  must  be  stated  in  the  Payment  Schedule,  and  may  be 
directed  to  be  computed  and  certified  by  a  Master  or  Taxing  Officer.      „    14. 

Interest  certified  by  a  Master,  S;c. — May  be  computed  to  a  day 
subsequent  to  the  certificate  „    15. 

When  interest  to  be  ascertained  by  iiffidarit. — When  the  day  for 
payment  is  not  fixed  by  the  order,  and  interest  is  not  directed  to  be 
certified,  it  must,  without  any  provision  in  the  order,  be  ascertained 
by  affidavit  or  statutory  declaration:  in  which  case  it  must  be  com- 
puted to  a  day  (inclusive)  to  be  named  therein,  such  day  being  not 
more  than  fourteen  days  after  the  day  of  swearing  or  making  the 
affidavit  or  declaration „   16. 

Deduction  of  income  tax. — ^Whenever  interest  is  to  be  computed, 
income  tax  must  be  deducted  in  making  the  computation;  and  the 
deduction  must  be  stated  in  the  affidavit  or  declaration „    11. 

Documents  on  which  dealings  by  the  Paymaster  are  made  con- 
tingent.— -Whenever  the  dealing  with  funds  in  Court  is  made  con- 
tingent on  the  execution  of  some  document,  such  document  must  be 
described,  and  the  partiea  thereto  named,  in  the  Payment  Schedule, 
or  in  a  certificate.  The  execution  must  be  certified  or  verified  by 
affidavit,  if  the  order  so  directs.  Such  certificate  is  to  be  printed  or 
partly  printed  in  the  prescribed  form  (App.  No.  6)  „    18. 
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Funds  subject  to  duty. — When  dealing  with  funds  subject  to  duty 
is  directed,  it  must  be  stated  in  the.  Payment  Schedule  that  such 
dealing  is  subject  to  duty R.  20. 

Payment,  #c.  to  trustees,  §c. — ^When  a  person  to  whom  payment, 
transfer,  or  delivery  of  fun^  is  directed,  is  entitled  thereto  as  real 
estate,  or  as  trustee,  executor,  or  administrator,  or  otherwise  than 
in  his  own  right,  the  fact  that  he  is  entitled  to  the  same  as  real 
estate,  or  the  character  in  which  he  is  entitled,  must  be  stated  in 
the  Payment  Schedule,  or  in  a  certificate  „   21. 

Payment  out  of  money  lodged  in  actions  for  debt  or  damages. — 
As  to  these,  see  pp.  203,  204,  247— 251   „    44. 

Funds  to  be  dealt  with  only  in  pursuance  of  an  order. — ^In 
general  funds  will  not  be  paid,  delivered,  or  transferred  out  of 
Court  without  an  order „   45. 

Cofy  of  Payment  Schedule  to  be  left. — h.  duly  authenticated  copy 
of  every  Payment  Schedule  must  be  left  at  the  Pay  Office:  upon 
receipt  of  which  and  of  the  necessary  authority  or  information  the 
Paymaster  will  forthwith  prepare  the  necessary  directions  for  pay- 
ment of  the  money,  and  for  delivery  or  trans^r  of  securities;  and 
upon  application  (which  may  be  sent  by  post),  will  sell  securities 
in  Court   , „   24,47. 

Payment  by  -post. — ^Any  person  entitled  under  an  order  to  any 
sum  not  exceeding  £1,000  (other  than  a  periodical  payment),  hav- 
ing an  account  at  a  bank  in  the  United  Kingdom,  whose  name  and 
address  are  stated  in  the  order  or  other  authority  under  which  the 
money  is  payable,  or  in  a  certificate  to  be  acted  on  by  the  Pay- 
master, or  whose  address  is  certified  to  the  Paymaster  by  a  solicitor 
having  carriage  of  the  order  authorizing  the  payment,  may  obtain 
a  remittance  by  post,  by  sending  to  the  Paymaster  a  request  in  the 
prescribed  form,  in  which  is  specified  the  name  of  the  bank  at 
which  the  money  is  to  be  placed  to  the  account  of  such  person. 
The  Paymaster's  direction  for  payment  will  be  payable  to  the  order 
of  such  person;  it  will  be  specially  crossed  to  his  account  at  the 
named  bank  „   48(o). 

Any  person  resident  within  the  United  Kingdom,  not  havin^an 
account  at  a  bank,  or  whose  address  is  not  ascertained  by  the  Pay- 
master as  above,  to  whom  money  not  exceeding  £500  (other  than  a 
periodical  payment)  is  payable,  may  obtain  a  remittance  by  post 
by  (sending  to  the  Paymaster  a  request  in  the  prescribed  form,  signed 
by  such  person,  and  attested  by  a  justice  of  the  peace,  or  a  commis- 
sioner to  administer  oaths,  or  a  clerk  in  holy  orders,  or  a  notary 
public,  or  the  solicitor  having  carriage  of  the  order.  The  Pay- 
master's direction  for  payment  will  be  sent  to  the  address  stated  in 
the  request,  and  will  be  crossed  so  as  to  be  payable  only  through 
a  banker  „    48(6). 

When  any  person  residing  within  the  United  Kingdom,  whose 
name  and  address  are  stated  in  the  order  or  certificate,  or  whose 
address  is  certified  to  the  Paymaster  by  the  solicitor  having  carriage 
of  the  order,  is  entitled  to  any  money  not  exceeding  £10  (other  than 
a  periodical  payment),  and  is  certified  to  the  Paymaster  by  the 
solicitor  having  carriage  of  the  order,  the  Paymaster,  upon  the 
written  request  of  such  person  (without  attestation),  may  remit 
the  amount  by  post.  The  direction  for  payment  will  be  crossed,  so 
as  to  be  payable  only  through  a  banker  „   48  (c). 

When  a  person  residing  within  the  United  Kingdom,  whose  name 
and  address  are  stated  in  the  order,  or  certificate,  or  in  a  request 
or  authority  under  Rule  44,  or  whose  address  is  certified  to  the 
Paymaster  by  the  solicitor  having  carriage  of  the  order,  is  entitled 
to  a  sum  not  exceeding  £5  (other  than  a  periodical  payment),  the 
Paymaster  shall  remit  the  amount  by  post  direct  to  such  person  at 
the  address  so  stated,  or  to  his  legal  personal  representative,  if 
deceased,  without  any  previous  written  request  in  that  behalf.  The 
direction  for  payment  will  be  crossed  so  as  to  be  payable  only 
through  a  bank  48((n. 

The  following  provisions  are  additional,  and  alternative,  to  the 
foregoing: — 

In  any  case  where  money,  not  exceeding  £1,000,  is  payable  to 
a  person  having  an  account  at  a   bank  within  the   United 
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Kingdom,  whose  name  and  address  are  stated  or  ascertained 
as  provided  in  part  (a)  of  Rule  48,  or  to  the  trustees  or  other 
officers  of  any  public  body  or  charity  referred  to  in  part  (/) 
of  Rule  48,  the  Paymaster,  on  receipt  of  a  request  in  the 
prescribed  form,  may  remit  by  post  to  the  bank  named 
therein,  a  direction  for  payment  crossed  to  the  account  of 
the  said  person,  or  of  the  trustees  or  other  officers,  at  the 

said  bank  E.  48(^7). 

Payments  may  be  made  by  post  to  the  lawful  attorney  of  any 
person  entitled  under  an  order  to  any  money  '. „   48(A). 

Payments  to  official  persons. — When  money  is  directed  by  an 
order  to  be  paid  to  any  public  officer  or  department,  or  to  an  official 
liquidator,  or  any  other  official  persons  for  whom  an  account  is  kept 
at  the  bank,  the  payment  shall  be  made,  on  request,  by  transfer  to 
sndi  account.  Duty  may,  on  the  requisition  of  the  Commissioners 
of  Inland  Revenue,  be  transferred  to  the  proper  account  at  the  bank. 
When  a  person  to  whom  money  is  payable  becomes  bankrupt, 
the  Paymaster,  upon  the  request  of  the  OfBcial  Receiver,  or  trustee, 
or  othe-  duly  authorized  person,  is  to  transfer  the  amount  to  the     „    52  (a) 

proper  ;i  count  at  the  bank  &  (i). 

When  a  person  to  whom  money  is  payable  in  his  own  right,  under    , 
an  order,  becomes  bankrupt,  the  Paymaster,  upon  the  request  of  the 
Official  Receiver,  or  trustee,  or  other  duly  authorized  person,  shall 

transfer  the  amount  to  the  proper  account  at  the  bank „    52  (c). 

Funds  ordered  to  be'paid  or  transferred  to  women  who  afterwards 
marry. — When  funds  exceeding  £.20,  or  when  an  annuity,  or  divi- 
dends, or  other  periodical  payment  exceeding  £50  per  annum,  are 
by  an  order  directed  to  be  paid,  &c.  to  a  woman  in  her  own  right 
who  is  not  married  at  the  date  of  the  order,  and  such  woman  shall 
marry  before  payment,  &c.  of  such  funds,  upon  an  affidavit  of  no 
settlement,  or  if  there  is  a  settlement,  then  upon  an  affidavit  identi- 
fying such  settlement,  and  an  affidavit  of  the  solicitor  of  such  woman 
and  her  husband  that  such  settlement  does  not  affect  such  funds, 
such  funds  shall  be  paid,  &c.  to  such  woman  without  the  interven- 
tion or  concurrence  of  her  husband  „   61  (aj. 

If  the  amount  so  directed  to  be  paid,  &o.  does  not  exceed  £20, 
or  consists  of  an  annuity,  or  dividends,  or  other  periodical  payment, 
not  exceeding  £60  per  annum,  an  affidavit  may  be  dispensed  with, 
and  payment  may   be  made  on   a  declaration  in  writing   by  the 

woman „   61  (i). 

Payments  to  representatives  of  deceased  persons. — Funds  ordered 
to  be  paid,  &o.  to  any  person  named  or  described  in  an  order  or 
•certificate  (except  to  a  person  expressed  to  be  entitled  to  such  funds 
as  real  estate,  or  in  a  representative  capacity),  may,  on  proof  of  , 
4eath  of  such  person,  whether  on  or  after,  or,  in  case  of  creditors, 
shareholders,  or  debenture-holders,  before  the  date  of  the  order, 
be  paid,  &c.  to  the  legal  personal  representatives  of  such  deceased 
person,  or  the  survivors  or  survivor  of  them. 

If  no  administration  has  been  taken  out  for  any  such  deceased 
person  who  has  died  intestate,  and  whose  assets  do  not  exceed  the 
value  of  £100,  such  funds  may  be  paid,  &c.  to  the  person  entitled  to 
.administration,  upon  a  declaration  in  the  prescribed  form   (App.      „    62  (a)r 

No.    IS)     &(6). 

Funds  ordered  to  be  paid  to  the  legal  personal  representative  of 
a  deceased  person  when  constituted,  and  such  person  dies  intestate, 
.and  no  administration  is  taken  out  to  his  estate,  and  whose  assets  do 
not  exceed  £100,  such  funds  may  be  paid  to  the  person  as  described 
in  part  (a)  of  Rule  62,  who  would  be  entitlei  to  take  out  letters  of 

administration,  upon  a  declaration,  in  the  said  Form  No.  15 ,,    62  (o). 

Money  not  exceeding  £10  by  an  order  or  certificate  directed  to  be 
paid  to  any  person  in  his  own  right,  and  such  person  dies  either 
on  or  after  the  date  of  the  order,  or  in  the  case  of  a  creditor,  share- 
holder, or  debenture-holder,  before,  on,  or  after  the  date  of  the 
order  or  certificate,  may  be  paid  to  his  legal  personal  representa- 
tive, upon  production  or  the  probate  or  letters  of  administration,  or 
jipon  a  declaration  in  the  Form  17  in  the  Appendix  without  produc- 
Ttion  of  the  probate  or  letters  of  administration  „    62  (rf). 
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Payments,  ^c.  to  partners,  married  women,  and  liquidators. — 
Money  directed  to  be  paid  to  persons  described  as  co-partnera,  or 
as  trading  or  carrying  on  business  in  the  name  of  a  company  or  firm, 
may  be  paid  to  any  one  or  more  of  such  persons,  or  to  the  survivor 
of  them  : R-  63(ai)- 

Payment  to  a  married  woman  may  in  every  case  be  made  to  her 
upon  her  separate  receipt „   63(6). 

Money  directed  to  be  paid  to  a  company  which  is  subsequently 
being  wound  up,  may  be  paid  to  the  liquidator.  The  direction  for 
payment  will  be  specially  crossed  to  the  account  of  the  company 
(in  liquidation)  at  a  bank  to  be  named  by  the  liquidator.  Payment 
to  an  official  liquidator  will  be  made  by  transfer  under  Rule  52a....      „   63  (c).. 

Payments,  '^c.  to  surviving  representatives. — Funds  directed  to  be 
paid,  &o.  to  any  persons  as  legal  personal  representatives  may,  upon 
proof  of  the  death  of  them,  whether  on  or  after  the  date  of  the 
order,  be  paid,  &c.  to  the  survivors  or  survivor „    64(fl). 

Money  not  exceeding  £100  payable  to  two  or  more  persons  de- 
scribed in  an  order  or  certificate  as  legal  personal  representatives, 
may  be  made  to  any  one  of  them.  This  provision  applies  to  a 
payment  of  like  amount  to  legal  personal  representatives  under 
Rule  62 „   p4(6). 

Time  6fgmimt  of  probate,  ^e. — No  funds  will,  upder  rr.  62  and  64, 
be  paid,  &o.  to  the  legal  personal  representatives  of  any  person 
und«r  any  grant  purporting  to  be  made  at  any  time  subsequent  to 
the  expiration  of  six  years  from  the  date  of  the  order „    65. 

Payment  of  duty. — The  Paymaster  must  require  production  of 
the  official  receipt  for  duty  or  a  certificate  from  the  proper  officer 
of  payment  or  that  none  is  payable,  before  acting  on  an  order  for 
payment,  &o.  of  funds  in  respect  of  which  (under  r.  20)  duty  is 
stated  to  be  payable.  The  Paymaster  on  receiving  notice  from  the 
proper  officer,  in  any  case  that  duty  is  payable,  shall  cause  a 
memorandum  to  that  efiect  to  be  made  „   66. 

Carryiffig  over  fees  on  proceedings,  and  taxation  and  other 
amounts. — ^When  costs  are  directed  to  })e  paid"  out  of  funds  in 
Court,  the  Taxing  Officer  must  certify  the  names  of  the  solicitors  to 
whom  such  costs  are  payable,  and  the  amount  of  fees  payable.  The 
Paymaster  will  carry  Over  the  amount  so  certified  to  the  proper 
account  in  the  Pay  Office  books  „   67. 

Unless  the  Court  shall  otherwise  direct,  upon  any  transfer  of 
securities  out  of  Court,  under  an  order,  except  for  the  purpose  of 
carrying  out  a  sale,  a,  commission  shall  be  charged  and  be  payable 
_  in  advance  as  follows: — 

On  Government  and  other  securities  transferable  by  inscription  at 
the  Banit  of  England  or  elsewhere — 

On  each  transfer  not  exceeding  £100  in  nominal  value. . 
On  each  transfer  not  exceeding  £500  in  nominal  value. . 
On  each  transfer  exceeding  £500  in  nominal  value 

On  other  securities  transferable  by  deed — 

On  each  transfer,  irrespective  of  nominal  value 10    0 

The  commission  shall  be  lodged  to  the  Pay  Office  account  by  the 
person  applying  for  the  transfer. 

Except  in  the  case  of  periodical  payment  of  dividends  or  interest 
upon  funds  in  Court,  no  sum  of  less  than  one  shilling  shall  be  paid, 
by  the  Paymaster. 

In  apportioning  to  any  ledger  credit  the  dividends  and  interest 
received  in  respect  of  securitie?  standing  thereto,  the  Paymaster 
may  exclude  fractions  of  a  penny. 

Calculations  of  residues. — ^For  the  purpose  of  ascertaining  the 
amounts  of  any  residue  or  aliquot  part  of  money  or  securities  dealt 
with  by  an  order,  when  they  cannot  be  stated  in  the  Payment 
Schedule,  and  are  not  directed  to  be  certified,  the  necessary  calcu- 
lations must  be  made  in  the  Pay  Office;  but  the  Paymaster  may 
require  such  calculations  to  be  first  stated  in  a  certificate  signed  by 
the  solicitor  of  the  party  interested 94. 
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1831. 
Formal  parts :  see  Form  39.  ^"tlT 

on  the  parb  of  (State  whom),  that  the  sum  of  £100  (part  of  the  ^aS'(^artof  a 
sum  of  £1,000)  cash  in  Court  to  the  credit  of  (Descrihe,  the  fund,  larger  sum) 
as  in  the  Paymaster' s  certificate,;  as  thus:  this  action,  B.  w.  D., 
1896,  B.  100,  "  The  account  of,"  dc),  may  be  paid  to  (the  appli- 
cant) A.  B.; 

Or,  to  A.  B.,  of,  f§c.,  and  C.  D.,  of,  <fc.,  as  the  legal  personal 

representatives  of  G .  H .  deceased  {y) ; 

Or,  to  the  legal  personal  representatives  of  G.  H.  deceased, 

when  constituted  {z) ; 

Or,  to  A.  B.,  of,  dc,  and  C.  D.,  of,  dc,  as  the  trustees  of 

the  "vvill  of,  <&c.  [or,  of  the  indenture  of  settlement,  dated, 

&c.]{a); 

Or,  to  A.  B.,  of,  (fc,  as  entitled  thereto  as  real  estate  (&); 

Or,  to  A.  B.,  of,  dc,  and  C.  D.,  of,  dc,  as  co-partners  (c); 

(x)  Applications  for  payment  or  transfer  of  cash  and  securities  out  of  Ct. 
are  made  either  by  petition  or  summons.  Such  applications  may  be  made  by 
summons  where  the  cash  or  securities  are  standing  to  the  credit  of  any  cause 
or  matter,  and  (1)  where  there  has  been  a  judgment  or  order  de^aring  the 
rights,  or  where  the  title  depends  only  upon  proof  of  the  identity,  or  the  birth, 
marriage,  or  death  of  any  person:  0.  LV.  2  (1);  Re  Brandram,  25  C.  D.  366; 
(2)  where  the  cash  does  not  exceed  £1,000,  or  the  securities  do  not  exceed 
£1,000  nominal  value:  0.  LV.  2  (2).  If  the  fund  exceeds  £1,000,  and  does  not 
stand  to  the  separate  account  of  a  person,  and  it  is  necessary  to  refer  to  the 
wiU  or  other  document  under  which  the  title  ibo  the  fund  arises,  and  such  title 
is  not  expressly  declared  by  an  order  of  the  Ct.,  the  application  must  be  made 
by  petition,  and  not  by  summons:  Be  Birkin,  W.  N.  (1901)  33;  unless 
liberty  to  apply  in  Chambers  has  been  expressly  reserved.  It  is  the  amount  of 
the  fund  to  be  dealt  with,  and  not  the  amount  applied  for,  which  must  be  looked 
at:  May  v.  Dowse,  W.  N.  (1884)  122;  Re  Evan  Evans,  54  L.  T.  527;  Re 
Haworth,  W.  N.  (1885)  48.  As  to  the  persons  to  be  served  with  the  petition 
or  summons,  see  Dan.  Pr.  1537.  As  to  the  evidence  in  support,  Ihid.  1538. 
The  directions  to  be  acted  on  in  the  Pay  Office  will  be  contained  in  a  payment 
schedule  to  the  order  to  be  made  in  each  case:  S.  C.  Funds  Rules,  1905,  r.  6; 
and  headnote,  p.  960.  As  to  the  papers  to  be  left  with  the  Registrar  on 
bespeaking  the  order,  see  Dan.  Pr.  1545.  For  various  forms  of  payment 
schedules,  see  Seton,  214 — 223. 

(2^)  As  to  describing  in  the  payment  schedule  the  character  in  which  persons 
entitled  in  a  representative  capacity  to  funds  in  Ct.  are  so  entitled,  see  S.  C. 
Funds  Rules,  1905,  r.  21;  and  headnote,  p.  962. 

(z)  See  S.  C.  Funds  Rules,  1905,  r.  6  (a);   and  headnote,  p.  961. 

(o)  Pursuant  to  a  resolution  of  the  Judges  of  the  Chancery  Division,  passed 
in  1905,  money  in  Ct.  representing  capital  ordered  to  be  paid  to  two  or  more 
persons  as  trustees,  or  in  any  fiduciary  capacity,  must  be  paid  to  them  personally 
or  to  their  joint  account  at  a  bank,  and  a  power  of  attorney,  if  required,  will 
only  be  granted  by  the  Paymaster  to  their  bankers. 

(6)  See  S.  C.  Funds  Rules,  1905,  r.  21;   and  headnote,  p.  962. 

(c)  Ibid.  c.  63;  and  headnote,  p.  964. 
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Or,  to  A.  B.,  of,  d;c.,  spinstep  (<Z) ; 
Or.  to  A.  B.,  o£,  dtc,  widow  (d); 

Or,  to  A.  B.,  of,  <&c.,  married  woman  (d)  [on  her  separate 
receipt]  (e); 

Or,  to  the  persons  named  or  described  in  the  first  column  of 
the  schedule  hereto  in  the  amounts  set  opposite  to  the  respec- 
tive names  or  descriptions  of  such  persons  in  the  second 
column  thereof  (/) . 

1832. 

Summons  for        Formal  parts:  see  Form  39. 

sale  of  secu- 
rities in  Court  on.  the  part  of  A.  B.,  of  (residence  and  description),  late  an  infant, 

and  for  pay-      i     ,  n  ji   ^^ 

ment  thereout  but  now  of  full  age: 

costs' and  for        1-  That  the  £400  Consols  [^r  as  may  be:  describe  the  secu- 

paymentof      rities]  in  Court  to  the  credit  of  this  cause,  B.  v.  D.,  1896,  B. 

the  residue  to  ,  i.   a      t>  •    «        >> 

applicant  on     100,     The  account  01  A.  B.,  an  inlant,    may  be  sold. 

age.  2.  That  out  of  the  monej  to  arise  by  such  sale,  and  out  of  the 

£10  money  on  deposit  in  Court  to  the  same  credit,  and  any  interest 

to  be  credited  in  respect  of  such  money  on  deposit  [£ being 

the  assessed  amount  of] 

Or,  */  the  duty  has  not  been  assessed,  say : 
the  duty  payable  in  respect  of  (State  what),  may  bo  paid  (g). 

3 .  That  the  costs  of  this  application  may  be  taxed  [or,  assessed 
at  Chambers  (A)]   as  between  solicitor  and  client,   and  may  be 

(d)  When  payment  is  directed  to  a  woman,  she  must  he  described  as 
"  spinster,"  or  "  widow,"  or  "  married  woman,"  or  as  "  single  woman "  if 
divorced:  Seton,  224.  Unless  the  Ct.  otherwise  direct,  payment  to  a  person 
described  as  a  married  woman  may  in  every  case  be  made  to  her  upon  her 
separate  receipt:  see  S.  C.  Funds  Bules,  1905,  r.  63  (b).  As  to  payment  to 
a  woman  not  married,  or  a  widow,  at  the  date  of  the  order,  and  who  subse- 
quently marries,  see  S.  C.  Funds  Rules,  190S,  r.  61;  and  headnote,  p.  963. 

(e)  Where  examination  would  otherwise  be  required,  the  Ct.  will  usually 
dispense  with  it  up  to  £500,  but  in  cases  exceeding  £200,  the  Judge  exercises 
his  discretion  personally:  per  ]VL.  K.  in  Chambers,  Me  Simpson's  Estate,  14  Dec. 
1876;  see  also  Andrewes  v.  Tyrrell,  29  Sol.  J.  622.  An  examination  applies 
only  to  the  case  of  women  married  before  the  Married  Women's  Property  Act, 
1882,  A  woman  married  since  that  date  need  not  be  examined,  though  an 
affidavit  of  settlement  is  still  required. 

(/)  See  note  (V),  next  page. 

ig)  See  S.  C.  Funds  Rules,  1905,  r.  52  (b),  and  headnote,  p.  963.  The 
payment  schedule  to  the  order  will  provide  merely  for  payment  of  the 
proper  duty:  the  amount  of  which  will  be  transferred  to  the  proper  account  at 
the  bank  without  express  words  in  the  order.  For  form  of  payment  schedule, 
see  Seton,  213,  No.  28.  As  to  the  payment  of  legacy  or  succession  or  estate 
duty,  see  Seton,  230. 

(A)  In  simple  cases  the  Master  will  allow  the  costs  to  be  assessed  at 
Chambers,  when  not  likely  to  exceed  £20. 

(«■)  When  the  costs  have  not  been  assessed  the  payment  schedule  wiU  merely 
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also  paid  to  the  applicant's  solicitor  (i),  out  of  the  said  proceeds, 
monej  and  interest. 

4.  That  the  residue  of  the  said  proceeds,  money  and  interest, 
may  be  paid  to  the  applicant  A .  B .  [or  as  may  be]  (fc) . 


Formal  parts :  see  Form  39 . 
on  the  part  of  {State  whom),  that  the  £1,000  Consols,  the  £1,000 
India  3  per  cent.  Stock  and  the  £300  cash  respectively  in 
Court  to  the  credit  of  this  action,  B.  v.  D.,  1896,  B.  100,  miay 
be  respectively  transferred  and  paid  to  the  persons  named  or 
described  in  the  first  column  of  the  schedule  hereto,  in  the  amounts 
set  opposite  to  the  respective  names  or  descriptions  of  such  persons 
in  the  second,  third,  and  fourth  columns  of  the  said  schedule  (fc) . 

Schedule . 


1833. 

Summons  for 
transfer  and 
payment  of 
specific  Hums- 
of  stock  and 
cash  to  several 
persons 
named  or 
described  in 
schedule. 


1. 

Transferees  and  payees. 

2. 

Amounts  of 

Consols  to.be 

transferred. 

3.    . 
Amounts  of 
India  3  per 
cent.  Stock 

to  be 
transferred. 

4. 

Amounts 

of  cash  to 

be  paid. 

1.  The  plaintiff,  A.  B.,  of,  i-c 

2.  C.  D.,  of,  ^c,  the  legal  personal  1 

representative  of  E.  F ) 

3.  The  legal  personal  representative  ) 

of  G.  H. ,  when  constituted . .  ) 

£ 
.500 

250 
250 

£ 
500 

250 
250 

£ 
160 

75 
75 

£1,000 

£1,000 

£300 

Formal  farts:  see  Form  39. 
on  tho  part  of  the  plaintiff  \or  as  may  6e],  that  the  costs  of  the 
applicant,  and  of  all  parties  properly  appearing  on  this  applica- 

provide  for  payment  of  the  costs  to  be  taxed:  the  names  of  the  solicitors  to 
wSom  such  costs  are  payable  being  certified  by  the  Taxing  Master:  S.  C. 
Funds  Eulee,  1905,  rr.  12,  67;  and  headnote,  p.  961.  For  form  of  payment 
schedule,  see  Seton,  219,  No.  31.  If  the  costs  are  assessed,  the  amount  will 
appear  in  the  payment  schedule.  For  form  of  schedule  in  such  case,  see  Seton, 
219,  sHq.  32. 

(A)  Unless  the  application  is  very  simple,  the  common  practice  now  is  for 
all  directions  to  the  Paymaster  to  be  embodied  in  a  payment  schedule  attached 
to  the  summons,  see  Forms  1834  and  1835;  and  Seton,  209 — 220;  the  proper 
schedules  can  readily  be  prepared  from  these. 

(I)  See  S.  C.  Funds  Rules,  1905,  r.  6;  App.  No.  2;  and  headnote,  p.  961. 


1834. 

Summons  for 
sale  of  securi- 
ties and  pay- 
ment of  cash,, 
with  Pay 
Office 
schedule  {I).. 
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tion,  may  be  taxed;   and  that  the  funds  in  Court  may  be  dealt 
with  as  directed  in  the  schedule  hereto. 

Schedule. 

In  the  High  Court  of^  Justice, 

Chancery  Division. 

Date  of  order,  ,  19 — . 

B.  V.  D.  19—.     B.  165. 

Ledger  credit.    As  above. 

_      ,    .     ^      .  i  £730  7s.  7d.  Consols. 
Funds  m  Court  J£jQj3^_2^_^^^j^_ 


Particulars  of  payments, 

transfers,  or  other  operations, 

to  be  carried  out  by  the 

Paymaster. 


Out  of  cash  pay 

Sell  Consols 

Out  of  proneeds  and  balance  of 
cash  pay:— 

Costs  of  applicant,  to  be 

taxed. 
Duty  in  respect  of   fund 
in  Court. 
Divide  residue   in  fourths,'  and 
pay  as  under: — 

One-fourth    

One-fourth    


Out  of  one-fourth    

Residue  of  last-named  one- 
fourth. 
Carry  over  one-fourth.     Invest 
and  accumulate  in  Consols. 


Payees 

and  transferees  or 

titles  of  separate 

accounts. 


John  Park,  of,  ^c. . 


I 


J.  S.,  of,  \i:  (ap- 
plicant). I 

E.  J.,  married 
woman  {m). 

E.J.,  of,  ^c.  (widow) 

E.  S.,  of,  ^e. 

Separate  account  of 
W.  P.  (plaintiff). 


Amounts. 


Money. 


£ 
5 


6     7 


79  10     6 


Securities. 


£    i..    4. 
730     7     7 


1835. 

Summons 
^th  oom- 
fnned  lodg- 
ment and 
payment 
flobedule  {«). 


Formal  parts:  see  Form  39. 
on  the  part  of  the  plaintiff  [or  as  may  6e],  that  he  may  be  at 

liberty  on  or  before  the day  of ,  19 — ,  to  lodge  in  Court 

to  the  credit  of  this  action,  Jones  v.  Brown,  W — ,  J.  No.  15, 


As  to  stamping  a  duplicate  of  the  schedule,  and  leaving  same  at  the  Pay 
Office,  see  S.  0.  Funds  Knles,  1905,  r.  24.  Such  copy  will  be  the  Pay-i 
master's  authority  for  giving  effect  to  the  operations  directed  therein:  Ibid.  25. 
As  to  office  copies  of  the  schedule.  Ibid.  26.  As  to  correction  of  accidental 
errors.  Ibid.  2?. 

ini)  See  note  (rf),  p.  966. 

<«)  See  S.  C.  Funds  Rules,  1905,  i.  8;  App.  No.  3;  and  headnote,  p.  961. 
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subject  to  duty,  the  sum  of  £1,000  now  in  his  hands,  and 
iforming  part  of  the  testator's  estate;  that  the  costs  of  the  plain- 
tiff and  defendants  [or  as  may  be]  may  be  taxed  [or,  assessed]; 
and  that  thereupon  the  funds  which  will  then  be  in  Court  may 
be  dealt  with  as  directed  in  the  schedule  hereto. 

Lodgment  and  Payment  Schedule. 
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,19- 


In  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  order. 

Title  of  cause:   Jones  v.  Brown.    19 — .    J.  No.  15. 
Ledger  credit.     [7/  same  as  title  of  cause,  state:  As  above.] 

I.  Lodgment. 


Particulars  of  funds  to  be 
lodged. 

Persons  to  make  the 
lodgment. 

Amounts. 

Money. 

Securities. 

•Cash     

W.J.  (plaintiff).... 

£      s.    d. 
1,000     0    0 

£    *.    d. 

II.  Payment. 
Funds  in  Court  and  to  be  dealt     ( £500  Consols. 


with 


{  £1,000  to  be  lodged  as  above. 


Particulars  of  payments, 

transfers,  or  other 

operations  to  be  carried  out 

by  the  paymaster. 


Sell  Consols  

-Out  of  proceeds  and  the  £1,000 
pay:— 

Costs  (to  be  taxed)  under 

this  order.    - 
Duty  on  fund  in  Court. 
Divide  residue  in  fourths,  and 
pay:— 

One-fourth 

Three-fourths 


Payees,  transferees, 

or  titles  of 
separate  accounts. 


Amounts. 


A.  B.  of,  &o.  (a  de- 
fendant). 

C.  D.  of,  &o.  (a  de- 
fendant) , 


Money. 


Securities. 


£ 
500 


«.     d. 
0     0 
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1836. 

Bequest  for 
transfer  of 
secnrities  (o) . 


In  the  High  Court  of  Justice, 
Chancery  Division. 


Order  dated 
Certificate  filed 


19—. 
19—. 


Ledger  credit  to  which  ) 
securities  stand.  ( 

To   the   Assistant   Paymaster-General, 
tice,  W.  C. 


Royal   Courts   of   Jus- 


(Date) 


-   19-. 

viz.  (State 


I  request  that  the  following  amount  of  securities 
amount  and  description  of  semrity,  in  ijDords;  only  one  class  of 
security  should  he  named  in  each  application)  now  standing  to 
the  above  ledger  credit  in  the  books  of  the  Paymaster-General, 
may  be  transferred  to  the  person  therein  named  whose  address 
and  description  are  as  stated  below: — 


Transferee  named  in  the  order  with  address, 
and  description. 


Amount  of  securities  (p). 


(Signatttre  (q)) 

(Address) 

A  member  of  the  firm  of 


1837. 

Request  for 
sale  of  a  speci- 
fied amount  of 
securities  (») . 


Ledger  credit  to  which  . 

the  securities   to  be  !  . 

sold  are  staaiding.       ' 
To   the   Assistant   Paymaster-General, 
tice,  W.C. 


Royal   Courts  of   Jus- 


Co)  See  S.  C.  Funds  Rules,  1905,  rr.  47,  94;  and  headuote,  pp.  962,  964. 
This  form  is  known  as  Pay  Office  Form  No.  50. 

(?>)  See  S.  O.  Funds  Rules,  1905,  r.  94;  and  headnote,  p.  964,  as  to 
amount  of  commission  payable  on  a  transfer  of  securities.  That  commission 
does  not  include  the  registration  or  transfer  fee  (if  any)  chargeable  by  a  bank 
or  company  on  any  transfer  of  securities.  This  may  be  paid  in  cash  at  Boom 
No.  45,  Boyal  Courts  of  Justice. 

(?)  This  must  be  signed  by  the  solicitor  in  his  own  name:  the  Pay  Offlo* 
will  not  act  on  a  firm's  signature. 

(r)  See  S.  O.  Funds  Rules,  1905,  r.  47;  and  headnote,  p.  962. 
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(Date) ,  19—. 

I  requ'gfit  that,  pursuant  to  an  order  dated  the day  of  - 


19 — ,  and  a  certificate  [or,  an  affidavit]  filed  the  day  pf 

,  19 — ,  the  sum  of  £ Consols  [or  as  winy  fee]  standing 

to  the  above  ledger  credit  in  the  books  of  the  Supreme  Court 
Pay  Office,  may  be  sold. 

{Signature) . 

{Address) . 


1838. 

Ledger  credit  to  which  Eequest  to 

the   securities   to  be .  ^Tsu^'bt" 

sold  are  standing'.*    )  sale  of 

To   the   Assistant   Paymaster-General,    Royal   Courts   of   Jus- 
tice, W.C. 

{Date) ,  19—- 

I  request  that,  pursuant  to  an  order  dated  the day  of -, 

19 — ,  and  a  filed  the  -^ —  day  of ,  19 — ,  the  sum  of 

£ in  cash  be  raised  by  the  sale  of  so  much  as  is  necessary 

for  that  purpose  of  the  {Specify  the  securities  to  he  sold)  stand- 
ing to  the  above  ledger  credit  in  the  books  of  the  Supreme  Court 
Pay  Office. 

{Signature) . 

{Address) -. 


1839. 

I,  A.  B.,  Assistant   Paymaster-General   for   Supreme  Court  Deed  of 

business,  on  behalf  of  His  Majesty's  Paymaster-General,  in  pur-  transferring 
suance  of  an  order  of    the  High  Court  of  Justice,    Chancery  out  of  Court 

Division,    or   in    Lunacy,   dated   the  day   of   ,    19 — ,  passing  by 

and    made    in    {Short   title   of   action   or    matter),    do   hereby  ^^^  (')■ 
assign   and    transfer   from      the    account    of    th^   Paymaster- 
General  for  the  time  beinig  for  and  on  behalf  of  the  Supreme 
Court  of  Judicature,  to  CD.,  of  {address  and  description  of 

transferee),  {Here  insert  amount  in  words  and  description 

of  stock)  of  and  in  the  undertaking  called  the  {Here  insert  title 
of  campcmy),  to  hold  unto  the  said  CD.,  his  executors,  adminis- 
trators, and  assigns,  subject  to  thjc  several  conditions  on  which  the 
Paymaster-General  held  the  samfe  imtaiediately  before  the  execu- 
tion hereof.    And  the  said  CD.  hereby  agrees  to  accept  and  take 

(s)  See  S.  C.  Funds  Rules,  1905,  r.  47;  and  headnote,  p.  962. 
(t)  This  form  of  deed  of  transfer  must  be  used.    Forms  are  procurable  in 
Boom  No.  2,  Eoyal  Courts  of  Justice. 
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1840. 

Deed  of 
transfer  for 
transferring 
registered 
debentures 
out  of  Court. 


the  said  {Here  insert  the  title  of  the  stock),  subject  to  the  con- 
ditions (aforesaid. 

As  witness  our  hands  and  seals  this {u)  day  of ,  one 

thousand  nine  hundred  and . 


Signed,  sealed,  and  delivered  bj  the  above- 
named  A.  B.  in  the  presence  of,  dc. 

Signed,  sealed,  and  delivered  bj  the  above- 
named  C.  D.  in  the  presence  of,  dc. 


A.  B.  [l.  S.J 
C.  D.  [l.  S.J 


T, 


Assistant  Pajmaster-General  for  Supreme  Court  iiusi- 


aess,  on  behalf  of  His  Majesty's  Paymaster-General,  in  pur- 
suance of  an  order  of  the  High  Court  of  Justice,    Chancery 

Division,  or  in  Lunacy,  dated  the day  of ,  19 — ,  and  made 

in  an  action  of  B.  v.  D.,  19 — ,  B.  No.  [or  as  mmf  he\ 

do  hereby  transfer  from  the  account  of  the  Paymaster- 
General,  for  the  time  being,  for  and  on  behalf  of  the  Supreme 
Court  of  Judicature,  to  (jMtroe,  address,  and  description  of  trans- 
feree) certain. bonds  [or,  debentures]  numbered ,  made  {par- 

ticulars  of  bonds  or  debentures),  bearing  date  the  day  of 

,  one  thousand  nine  hundred  and ,  for  securing  the  sujn 

of  {amount  in  tMrds)  and  interest,  and  all  the  right,  estate,  and 
interest,  of  the  said  Paymaster-General  in  and  to  the  moneys 
thereby  secured  in  the  property  and  securities  thereby  assigned. 

As  witness  (de. :  as  in  Form  1839). 

Signed,  sealed,  and  delivered  {dc. :  as  in  Form  1839). 


1841. 

Request  for 
remittance  by 
X>ost,  crossed 
to  payee's 
account  at  a 
bank  (x). 


In  tho  High  Court  of  Justice, 
Chancery  Division. 


Date  of  order, 


19—. 


Precise  title  of  cause  or  matter  as  m  Pay  Office  Boohs. 

Name  of  pay.ee  and  full  postal  \ -. 

address  (withim,  the  United  | 

Kingdom)  

To  the  Assistant  Paymaster-'General,  Royal  Courts  of  Justice,' 
London,  W.C. 

(«)  Insert  day  of  the  month  in  words. 

(k)  See  S.  C.  Funds  Rules,  1905,  r.  48  (a);  and  headnote,  p.  962.  The 
form  in  the  text  (known  as  Pay  Office  Form  No.  25)  is  applicable  to  the 
case  of  a  person  having  an  account  at  a  bank  in  the  United  Kingdom,  whose 
name  and  address  are  stated  in  the  order  or  other  authority  under  which  the 
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(Date)  ,  19—. 

I  [or,  we]  request  that  }ou  will  remit  by  post  to  me  [or,  name 
of  a  joint  pajee]  at  the  above  address,  a  direction  for  payment 

of.  the  sum  of  £ («/)  payable  to  me  [or,  us]  under  the  above 

cited  order,  such  direction  to  be  crossed  to  my  [or,  our]  account 
at  {Insert  name  of  bank)  {z). 

{Signature  («)) 


1842. 
In  the  High  Court  of  Justice,  The  like 

rtu  -r.-    •   •  request  by 

L/hancery  JJivision.  corporate 

Date  of  order,  ,  19—.       ^^^  (*'" 

Precise  title  of  prntter  or  suit  in  Pay  Office  Books. 

B.  V.  D.       '     19—.    B.  No. . 

Address  of  pat/iee  oompwiy 
or  corporate  body. 

{Date)  ,  19—. 

To  the  Assistant  Paymaster-General,  Royal  Courts  of  Justice, 

London,  W.C. 

The  {Here  insert  title  of  company  or  corporate  body),  whose 

common  seal  is  duly  affixed  hereto,  authorises  and  requests  you 

to  remit  by  post  to  the  aboye  address  a  direction  for  payment  of 

the  sum  of  £ {y),  payable  under  the  above  cited  order,  such 

direction  to  be  crossed  to  the  account  of  the  said  company  at  the 
{name  of  bank). 

The  seal  of  the  above  company  was  duly  affixed  hereto  in  our 
presence  this  day  of  ,  19 — . 

{Director's  Signature) . 

{Director's  Signature) . 


{Secret riri/'s  Signature) . 

money  is  payable,  or  in  a  eertifioate  of  a  Master,  Taxing  Officer,  or  Master  in 
Lunacy,  to  be  acted  on  by  the  Paymaster,  or  whose  address  has  been  oertiiied  to- 
the  Paymaster  by  the  solicitor  having  carriage  of  the  order  authorizing 
payment.    The  amount  must  not  exceed  £1,000:  see  notes  (o)  and  (p),  p.  957. 

(y)  A  special  Chancery  power  of  attorney  prepared  by  the  Paymaster  must 
be  granted  for  collection  of  sums  over  £1,000. 

(«)  The  Paymaster's  direction  for  payment  will  be  payable  to  the  order  of 
the  person  applying;  it  will  be  specially  crossed  to  his  account  at  the  named 
bank:  S.C.  Funds  Rules,  1905,  r.  48  (a). 

(a)  If  the  sum  is  payable  to  several  persons  jointly  all  must  sign,  unless 
they  are  executors,  when  only  one  need  sign.     If  to  a  firm,  one  partner  must 

sign  his  own  name,  adding,  "a  partner  in  the  firm  of ":  note  to  Official 

Form. 

(&)  This  is  known  as  Pay  Office  Form  No.  26:  see  notes  (m),  (y)  and  («),. 
supra. 
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1843. 

Bequest  for      In  the  High  Court  of  Justice, 

remittance  by  ,-,,  -rv-    •   • 

post  by  person  Chancery  Division.  Date  of  order,  - — ,19—. 

iin^the  u^ted       Precise  title  of  cause  or  matter  as  in  Pay  Office  Books  (d) . 

^h^'h"™'       Nmnic  of  payee  and  full  postal\  

banking  oddress  (unthin  the  United  \ 

account  (.).  Kingdom)  ) . 

To  the  Assistant  Paymaster-General,  T?oyal  Courts  of  Justice, 
London,  W.C. 

(Date)  ,  19—. 

I  \_or,  we]  request  that  you  will  remit  by  post  to  me  [or,  ■ ■ 

the , name  of  the  particular  joint  payee  to  whom  the  remittance 
is  desired  to  be  sent]  at  the  above  address,  a  direction  for  'pa.j- 

ment  of  the  sum'  of  £ ,  payable  to  me  [or,  us,  as  the  case  may 

he],  under  the  above  cited  order. 

{Signature  (<e)) 


I  certify  that  the  person  who  has  signed  this  request  is  known 
to  me,  and  is  the  person  to  whom  the  sum  therein  mentioned  is 
directed  to  be  paid  by  the  above-cited  order  (/) . 

(//■  the  signature  and  identity  of  more  than  one  payee  are 
to  he  attested,  the  following  form  of  attestation  should  be 
used  in  respect  of  each  person  signing :) 

I  certify  that ,  who  has  signed  the  request  hereon,  is  known 

to  me,  and  is  one  of  the  persons  to  whom  the  sum  therein  mentioned 
is  directed  to  be  paid  by  the  recited  order  (/) . 

(Signature) . 

(Address) . 


(Qualification) 


(e)  See  S.  C.  Funds  Rules,  1905,  r.  48  (*) ;  and  headnote,  p.  962.  This 
form,  (known  as  Pay  OfiBce  Form  No.  27)  is  applicable  to  the  case  of  a 
person,  residing  within  the  United  Kingdom,  who  has  not  an  account  at  a  bank, 
or  whose  address  is  not  ascertained  by  the  Paymaster  in  the  prescribed  manner. 
The  amount  payable  must  not  exceed  £500,  and  must  not  be  a  periodical  pay- 
ment. The  Paymaster's  direction  for  payment  can  only  be  sent  direct  to  the 
payee  at  his  own  postal  address,  and  not  to  the  larc  of  any  one  acting  on 
his  behalf:  note  to  Official  Form.  The  direction  will  be  crossed  so  as  to  be 
payable  only  through  a  banker. 

(d)  As  to  the  necessity  for  accuracy  with  regard  to  these  particulars,  see 
note  (o),  p.  957. 

(e)  If  the  amount  is  payable  to  several  persons  jointly,  all  must  sign,  unless 
they  are  executors,  when  only  one  need  sign. 

(/)  This  certificate  must  be  signed  either  by  a  justice  of  the  peace,  a  com- 
missioner to  administer  oaths,  a  clerk  in  holy  orders,  a  notary  public,  or  the 
solicitor  having  the  carriage  of  the  order,  who  should  in  each  case  describe  his 
«|nalification. 
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In  the  High  Court  of  Justice, 
Chancery  Division. 


Date  of  order, 


19- 


Precise  title  of  majtter  or  suit  in  Fay  ^Office  Books  (h) . 
Name  of  payee  and  full  postal  \  —- — 

address  {ufithin  the  United  [  ■ 

Kingdom)  ^  ■ 

(Date) ,  19—. 

To  the  Assistant  Paymaster-General,  Eoyal  Courts  of  Justice, 
London,  W.C. 
I  \_or,  we]  request  you  to  remit  bj  post  to  me  [^or,  name  of  a 
joint  payee]  at  the  ahove  address,  a  direction  for  payment  of  thai 

sum  of  £ ,  payable, to  me  [or,  us]  under  the  above-cited  order. 

(Signature  (i))  . 


1844. 

Request  for 
remittance  of 
sum  not 
exceeding 
£10  iff). 


In  the  High  Court  of  Justice, 
Division. 


Date  .of  order, 


19—. 


Precise  title  of  cause  or  matter  as  in  Pay^  Office  Books  {I) . 
To  the  Assistant  Paymaster-General,  Royal  Courts  of  Justice 

London,  W.C. 
Name  and  full  postal  address 
of  the  payee  {m) 

(Date)  ,  19—. 

I  [or,  wej  authorise  and  request  you  to  remit  by  post  to  (name 

(ff)  S.  C.  Funds  Rules,  1905,  r.  48  (c);  and  headnote,  at  p.  962.  This 
form  is  applicable  to  a  case  where  money  not  exceeding  £10  (other  than  a 
periodical  payment)  is  payable  to  a  person  residing  within  the  United  Kingdom, 
whose  name  and  address  are  stated  in  the  order  under  which  the  money  is 
payable,  or  in  a  certificate  of  a  Master,  Taxing  Officer,  or  Master  in  Lunacy, 
or  whose  address  is  certified  to  the  Paymaster  by  the  solicitor  having  carriage 
of  the  order.  No  attestation  is  required.  The  direction  for  payment  will  be 
■crossed  so  as  to  be  payable  only  through  a  banker. 

(A)  As  to  the  necessity  for  accuracy  with  regard  to  these  particulars,  see 
note   (o),  p.   95/. 

(j)  See  note  (e),  preceding  page. 

(A)  S.  C.  Funds  Rules,  1905,  r.  48  (g);  and  headnote,  at  p.  962.  The 
above  is  known  as  Pay  Office  Form  No.  25. 

(I)  The  particulars  required  at  the  head  of  this  form  must  be  fully  and 
■accurately  stated.  If  not  otherwise  known,  they  may  be  obtained  from  the 
solicitor  who  has  informed  the  applicant  of  the  amount  payable:  note  to  Official 
Form. 

(m)  In  the  Chancery  Division,  if  the  payee's  address  is  not  stated  in  the 
■order  of  Ct.,  it  must  be  certified  hereon  by  the  personal  signature  of  the 
solicitor  (or  a  member  of  the  firm)  having  carriage  of  the  order:  note  to  Official 
Form. 


1845. 

Request  for 
remittance  of 
sum  not 
exceeding 
,£1,000  to 
payee's 
bank  (k). 
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omdl,  postal  address  of  pagiee's  bank  in  the  United  Kingdom)  whose- 
receipt  shall  be  your  fuU  and  sufficient  discharge,  a  direction  for 

payment  of  the  sum  of  («)  £ ,  payable  to  me  [or,  us]  under 

the  above  cited  order,  such  direction  to  .be"  crossed  to  my  [or,  our] 
account, at  the  said  bank. 

(Signature  (o))  . 


1846 

Kequest  by 
public  bodies, 
trustees  of 
charities,  &g. 
for  remit- 
tance by  post 
of  sum  not 
exceading 
£1,000  (p). 

1847. 

Request  by 
public  bodies, 
trustees  of 
charities,  &c. 
for  remit- 
tance of  sum 
not  exceeding 
£1,000  to 
their  bankers 
iP)- 
1848. 

Request  by 
corporate 
body  for  re- 
mittance of 
sum  not  ex- 
ceeding 
£1,000  to 
their  bankers 
iP)- 
1849. 

Summons  for 
delivery  out 
of  securities 
passing  by 
delivery  (g). 


(See  Forms  1829  and  1845,  and  notes  thereto,  from  which  the 
proper  request  can  be  prepared.) 


(See  Forms  1830  and  1845,  and  notes  thereto,  from  which  the 
proper  request  can  be  prepared.) 


(See  Forms  1842  and  1845,  and  notes  thereto,  from  which  the- 
proper  request  can  be  prepared.) 


Formal  parts:  see  Form  39. 
on  the  part  of  (State  whofn),  that  the  (Here  describe  the  securities,, 
as  thus:  the  Twenty  Chilian  5  per  cent.  Bonds  for  £500  each, 

numbered  to  )  in  Court  to  the  credit  of  this  aation, 

B.  V.  D.,  1896,  B.  100,  "  The  Account  of,"  dc,  may  be  delivered 
out  to  (the  applicant)  A.  B.  [or  as  mat/  be:  see  Form  1831]. 


(»)  If  above  £1,000,  this  form  is  not  applicable.     A  special  Chancery  power 
of  attorney  must  be  granted  for  collection  of  sums  over  £1,000. 

(o)  If  the  sum  is  payable  to  several  persons  jointly,  all  must  sign,  unless 
they  are  executors,  when  only  one  need  sign.     It  to  a  firm,  one  partner  must- 
sign  his  own  name,  adding,  "a  partner  in  the  firm  of  ";  note  to  official. 

form. 

(y)  S.  C.  Funds  Rules,  1905,  r.  48  (§■);  and  headnote,  at  p.  962. 

(?)  For  form  of  payment  schedule,  see  Seton,  215,  No.  42. 
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1850. 

Formal  parts:  see  Form  39.  Summons  for 

on  the  part  of  (State  mhom),  that  the  box  indorsed  "In  the  High  of  boxde°" 
Court  of  Justice,  Chancery  Division,  B.  v.  D.,  1879,  B.  300,  The  g"^*^*^'"" 
account  of,  dc,  Securities"  [or  as  may  fee],  in  Court  to  the  credit 
of  this  action,  B.  v.  D.,  1899,  B.  300,  "The  account  of,"  dc, 
may  be  delivered  out  to  (the  applicant)  A .  B .  [pfr  as  may  be :  see 
Form  1831]. 


1851. 
Formal  parts :  see  Form  89 .  Summons  to 

on  the  part  of  C.  D.,  of  ,(remdence  and  description),  that  not-  n"meofone^ 

■withstanding  the  order  dated  the day  of ,  19 — ,  the  £500  person  fur 

cash  [or,  the  £1,000  Censols — or  as  may  6e]  another  as 

//  the  sum  dealt  toith  is  part  of  a  larger  sum,  add :  part  of  P*y«^>  *''- 

the  £2,000  cash  [or.  Consols — or  as  may  &e] 
in  Court  1,0  the  credit.of  this  action,  B.  v.  D.,  1896,  B.  100,  "  The 
account  of,"  dc,  by. the  said  order  directed  to  be  paid  [or,  trans- 
ferred— or,  delivered]  to  A.  B.,  may  instead  thereof  be  paid  \or, 
transferred — or,  delivered]  to  the  applicant  C.  D.  [or  as  may  he: 
see  Form  1831]. 


1852. 

Formal  parts:  see  Form  39.  Summons  for 

on  the  part  of  A.  B.,  of  ,  in  the  county  of  ,  that  the  P^^o^"t  ™* 

(Describe  the  fund  as  in  the  Paymaster's  certificate ;  as  thus :  a  dormant 

£ Consols  in  Court  to  the  credit  of  this  action,  B.  v.  D.,  1876,  man.  Pr. 

B.  100)  may  be  sold,  and  that  the  proceeds  arising  from  such  sale  1561.] 

(r)  As  to  the  list  of  dormant  funds,  see  S.  0.  Funds  Rules,  1905,  r.  101. 
The  latest  of  such  lists  was  published  in  the  London  Gazette  on  3rd  March, 
1911.  The  only  information  which  the  Paymaster  can  furnish  is  (a)  the  amount 
of  the  fund  in  Ct. ;  (b)  the  date,  if  desired,  of  any  order  of  Ct.  known  to  relate 
to  the  account,  other  than  that  stated  in  the  last  column  of  the  list.  Such 
information  is  only  supplied  upon  a,  written  request,  signed  by  the  applicant, 
or  by  his  solicitor.  If  the  request  is  made  by  a  person  who  is  not  a  solicitor,- 
such  information  will  not  be  given  unless  the  applicant  is  able  to  satisfy  the 
Paymaster  that  the  request  is  such  as  may,  in  the  particular  case,  be  properly 
complied  with:  S.  C.  Funds  Rules,  1905,  r.  101.  The  applicant  must  establish 
to  the  satisfaction  of  the  Paymaster  that  he  has  or  might  have  some  beneficial 
interest  in  the  fund;  but  the  mere  fact  that  he  bears  the  same  surname  as  that 
of  a  person  named  in  an  account  is  not  sufficient  evidence  of  such  interest.  In 
the  case  of  a  request  for  information  made  by  a  solicitor,  such  information  will 
not  be  given  unless  the  request  states  the  name  and  address  of  the  person  on 
whose  behalf  it  is  made,  and  that  such  person  is,  in  the  opinion  of  the  applicant, 
beneficially  interested  in  such  funds:  Notice  as  to  Unclaimed  Funds,  March, 
1911. 
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after  satisfying  thereout  the  costs  of  all  parties  (s)  properly  appear- 
ing of  this  application  and  consequent  thereon,  such  costs  to  be 
taxed,  may  be  divided  into  four  equal  parts,  and  that  one  of  such 
parts  may  be  paid  to  the  applicant  in  his  own  right,  one  other  of 
such  parts  to  the  applicant  as  legal  personal  representative  of 
A.  B.,  deceased,  one  other  of  such  parts  to  the  respondent  CD., 
and  the  remaining  fourth  part  to  the  respondent  E.  F. 

The  said  funds  have  not  been  dealt  with  for  fifteen  years  and 
upwards  (<). 

To  C.  D.,  E.  F.,  and  the  Official  Solicitor  (m) . 


1853. 

AfBdavit  by  {Title  <md  reference  to  the  record.) 

wife  of  do''  We,  A.  B.,  of  {residence  and  description),  and  C.  his  wife, 

settlement (k).  jointly  and  severally  make  oath,  and  say  as  follows: 

1513.]  1.   This  deponent  C.  B.  is  the  same  .person  as  C.  D.,  in  the  order 

made  in  this  action  [or,  matter]  dated  the day  of ,  19 — , 

named,  and  is  the  person  entitled  to  receive  the  {State  itihat :  as 

(s)  Beneficial  interest. — Where   a   fund   has   been   in   Ct.    for   many   years 
without  having  been  dealt  with,  it  will  not  be  ordered  to  be  paid  out  to  the 
legal  personal  representative  of  the  person  to  whose  account  it  stands.    The  Ot. 
will  in  such  case  require   to   be  satisfied   who  are   the  persons   beneficially 
interested,  and  will  require  such  persons  to  be  served  with  notice  of  the  appli- 
cation:   Dan.   Pr.   1561,  and  cases  there  cited:    and  see  He  Roakrow,  W.   N. 
(1885)  3.    It  will  of  course  be  necessary  that  the  legal  as  well  as  the  beneficial 
interest  should  be  represented.     As  a  general  rule  funds  in  Ot.  belonging  to 
the  estate  of  a  deceased  person  should  not,  after  the  expiration  of  ten  years  from 
his  death,  be  paid  to  his  legal  personal  representatives  without  notice  to  the 
heneficiaries:  Practice  Note,  W.  N.   (1904)  135.    It  sometimes  proves  to  be  a 
work  of  considerable  difficulty  to  ascertain  the  parties  entitled  to  the  fund;  and 
occasionally  an  order  directing  inquiries  is  made.    However,  as  a  rule  no  such 
■order  is  necessary,  and  advertisements  will  be  issued,  if  they  are  jequired,  upon 
ascertaining  from  the  evidence  produced  on  the  application  that  they  should 
be  inserted.    The  Ct.  is  slow  to  pay  out  the  shares  of  those  persons  who  have 
jproved  their  title,  and  to,  carry  over  to  separate  accounts  the  shares  of  those 
^parties  whose  title  has  not  been  proved,  the  effect  of  which  is  to  throw  the 
ioosts  not  on  the  general  fund,  but  on  the  separate  shares.     But  where  all 
reasonable  steps  have  been  taken  to  prove  the  title  to  the  whole  fund,  the  shares 
of  those  parties  who  have  successfully  established  their  titles  will  be  paid  out 
to  them,  and  the  shares  as  to  which  the  evidence  is  defective  will  be  left  in  Ct. 
0)  See  0.  XXII.  12b. 

(«)  The  Official  Solicitor  must .  be  served  with  the  application  where  the 
fund  amounts  to  £500  or  upwards,  unless  the  Judge  shall  otherwise  direct: 
O.  XXII.  12b. 

{x)  See  S.  C.  Funds  Rulea,  1905,  r.  61;  and  headnote  at, p.  963.  If 
the  affidavit  is  for  use  at  the  Pay  Office  pursuant  to  S.  C.  Funds  Bules,  1905, 
r.  61,  with  reference  to  a  woman  who  marries  after  the  date  of  the  order  for 
payment,  it  should  be  headed  with  the  precise  title  of  the  matter  or  suit  as  in 
the  Supreme  Ct.  Pay  Office  Books,  but  if  it  is  for  use  in  proceedings  in  Chambers 
or  in  Ct.,  it  should  be  entitled  in  the  action  or  matter  in  the  ordinary  way, 
•and  in  that  case  par.  1  will  need  alteration  to  meet  the  facts  of  the  case. 
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in  the  order)  thereby  directed  to  be  paid  for,  transferred — or. 
delivered]. 

If  the  marriage  has  not  been  othencise  proved,  add: — 2.  On 

the of ,  19 — ,  Ave  intermarried  at-the  parish  church  of  W., 

in  the  county  of  Y.;  and  we  are  the  same  persons  as  A.  B.  and 
CD.  respectively  named  in  the  certificate  of  marriage  now  pro- 
duced and  shown  to  us,  and  marked  A.  {y). 

3 .  No  settlement  or  agreement  for  a  settlement  whatsoever  was 
made  or  entered  into  before  or  upon,  or  has  been  made  or  entered 
into  since  our  said  marriage. 


1854. 

{Title  and  reference  to  the  record  (z).)  The  like, 

We,  A.  B.,  of  (red^nce  and  description),  and  C.  his  wife,  and  a  settlement 
E.  F.,  of  (place  of  business),  gentleman,  the  solicitor  of  the  said  or  agreement, 
A .  B .  and  G .  his  wife,  severally  make  oath,  and  say  as  follows :     affecting  the 
And  first,  we  the  said  A.  B.  and  his  wife,  for  ourselves,  say:     ri)^n  pp 
This  deponent.  (Proceed  as  in  Form  1853  to  the  end  of  para-  15*3.] 
graph  3 ;  <md  continue  as  foUaws :  other  than  and  except  the  settle- 
ment [or,  agreement  for  a  settlement],  now  produced  and  shown 

to  us,  and  marked  D.  (y),  and  dated  the day  of  — — ,  19 — ) 

And  I,  the  said  E.  F.,  for  myself,  say: 

I  have  carefully  perused  the  said  settlement  [_or,  agreement  for 

a,  settlement]  dated  the day  of ,  19 — ,  which  is  also  now 

produced  and  shown  to  me,  and  marked  D.;  and,  according  to 
the  best  of  my  judgment,  the  (Describe  the  moneys,  stocks,  funds, 
shares  or  securities  sought  to  be  paid,  transferred,  or  deli/oered  out ; 
<md.  the  action  or  matter,  and^  ledger  credit  to  which  they  stand) 
are  not,  nor  is,  nor  are  any  part  or  parts  thereof,  subject  to  the 
trusts  of  the  said  settlement  [or,  agreement  for  a  settlement],  or 
in  any  manner  comprised  therein,  or  affected  thereby. 


1855. 

Precise  title  of  mMter  or  suit  as  in  the  Supreme  Court  Pay  Declaration 

■Office  BooJcs.  SLrt|o"*° 

I    (tvife's  name),   of  ,   in   the  county   of  ,   wife  of  since  order  for 

^(husband's  name),  solemnly  and  sincerely  declare  as  follows:         ofnosettle- 
1.  I  am  the  same  person  as  (wife's  previous  name)  named  in  ™ent  (c). 

(if)  Exhibit  it.    For  form  of  memorandum  of  .exhibit,  see  Form  27. 

(z)  See  note  (»),  preceding  pagfe. 

(a)  See  S.  C.  Funds  Bulea,  1905,  r.  61;  and  headnote  at  p.  963.  Where 
an  affidavit  as  to  incumbrances  is  necessary,  an  affidavit  as  to  no  settlement 
<or  exhibiting  a  settlement  is  not  itself  sufficient.  Form  1203  is  also  required; 
.and  see  note  (dd)  thereto. 

(c)  See  S.  C.  Funds  Rules,  1905,  r.  61   (6);   and  headnote  at  p.   933.     If 

62   (2) 
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the  order  dated ,  made  in  the  above  matter  [or,  action],  and  I 

am  entitled  to  receive  {amount  payable;  or  dividends  on  named 
securities)  thereby  directed  to  be  paid. 

2.  On  the  - —  day  of ,  19 — ,  I  intermarried  with  the  said 


1855a. 

Requisition 
from  ofScial 
person  for 
transfer  of 
cash  to  his 
account  at  the 
Bank  of 
England  [d). 
[Dan.  Pr. 
1552.] 


(husband's  name),  at 


and  I  am  the  person  named  in  the 


certificate    of   marriage   attached   hereto,    and  marked  with  the 
leltter  A. 

3.  No  settlement  or  agreement  for  a  settlement  whatsoever  was 
made  or  entered  into  before,  or  upon,  or  has  been  made  or  entereid 
into  since  our  said  marriage. 

Declared  at ,  in  the  county  of  — — ,  this day  of  -^ — , 

19-. 

Before  me, 


(Qualification).- 


To  the  Assistant  Paymaster-General,  Royal  Courts  of  Justice, 
London,  W.C. 

day  of  — '—,  19 — . 

I,  A.  B.,  of ,  the  liquidator  of  the Company,  Limited 

[or  as  may  be],  hereby  request  that  the  sum  of  £ ,  payable  to 

me  as  such  liquidator  as  aforesaid  [or  as  mmj  be\,  out  of  cash  in 
Court  to  the  ledger  credit  (State  the  title  'of  the  ledger  credit  in 
the  boohs  6f  the  Pay  Offioe  to  which  the  cash  is  stamding),  may  be 
transferred  to  my  account  at  the  Bank  of  England,  entitled  (State 
the  title  of  the  official  person's  cash  account  in  the  banTc  books), 

pursuant  to  an  order  dated ,  19 — . 

A.  B. 
(Signature  of  the  official  person.) 


1856. 

Certificate  of 
solicitor  of 
amount  of 
residue  of  a 
fund :  to  he 
dealt  with  hy 
the  Pay- 
master (c). 


Precise  title  of  matter  or  suit  as  in  Supreme  Court  Pay  Office 
Books. 

I  certify  that  the  residue  of  the  (Describe  what :  according  to 
the  order;  as  thus:  sum  of  £ ,  Consols,  in  the  order  dated 

the  amount  directed  to  be  paid,  transferred,  or  delivered  to  a  woman  who 
marries  after  the  date  of  the  order  for  payment  does  not  exceed  £20,  or 
consists  of  an  annuity  or  dividends,  or  other  periodical  payment  not  exceeding' 
£50  per  annum,  an  affidavit  may  be  dispensed  with,  and  payment  made  on  » 
declaration  by  the  woman  in  writing  in  the  above  form.  This  declaration 
may  be  made  before  a  justice  of  the  peace,  a  oommiasioner  to  administer  oaths, 
a  clerk  in  holy  orders,  a  notary  public,  or  the  solicitor  having  carriage  of  the 
order,  who  should  in  each  case  describe  his  qualification. 

(d)  See  S.  C.  FunHs  Rules,  1905,  r.  52;  and  headnote  at  p.  963. 

(e)  See  S.  C.  Funds  Rules,  1905,  r.  94;  and  headnote  at  p.  964. 
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the day  of ,  19 — ,  mentioned,  after  the  sale  of  soi  much 

thereof  as,  with  the  cash  in  'Court  to  the  credit  of  this  action,  was 

sufficient  to  raise  the  sum  of  £- ),  amounts  to  the  sum  of  £ , 

and  no  more.  (Signed)         X.  Y.  (/). 


1857. 
In  the  High  Court  of  Justice,  Affidavit  for 

rir.  -T\-    •  •  payment,. &c 

Chancery  Division.  _    to  personal 

Precise  title  of  matter  or  suit  as  in  the  Supreme  Court  Pay  representa- 

_  tivesofaper- 

VjflCe  Books.  son  named  in 

I, ,  of ,  in  the  county  of ,  make  oath,  and  say  as  m^  p,'^ ' 

follows:  1555.] 

{Name  and  address  of  deceased  payee)  of (hereinafter  called 

the  payee!),  who  is  nanaed  in  the  certificate  filed ,,  19 — ,  under 

the  order  dated ,  19 — ,  made  in  (matter  or  action),  died  on, 

the day  of ,  19 — ,  and  is  the  same  person  as  the  person 

named  in  the  paper  writing  (h)  now  produced  to  me,  and  marked 

with  the  letter (i)  purporting  to  Tje  a  copy  of  an  entry  in  the 

register  of  deaths,  in  the  sub-district  of  — — ,  in  the  registration 

district  of ,  in  the  county  of .     The  said. payee  by  h 

will  appointed  (names  of  executors)  executor (s),  and  probate  of 
the  said  will  was  [or,  letters  of  administration  to  the  said  payee's 

estate  were]  on  the  — —  day  of ,  19 — ,  granted  to ,  who  is 

[^or,  are]  entitled  to  receive  the  sum  of  £— — ,  directed  to  be  paiid 
to  the  said  payee  by  the  above-mentioned  order.  The  probate  of 
the  said  will  is  [or,  the  said  letters  of  administration  are^  now 
produced  and  shown  to  me,  and  marked  with  the  letter (*) . 

Sworn  at ,  in  the  county  of ,  this day  of ,  19 — , 

before  me, 

(A  Commissioner  to  admmister  oaths  in 
the  Supreme  Court  of  Judicatiire.) 


(/)  This  certificate  must  be  signed  by  the  .solicitor  aotuaiiy  giving;  it:  the 
Pay  Office  will  refuse  to  act  on  a  certificate  signed  in  a  firm's  name. 

Ig)  S.  C.  Funds  Rules,  1905,  r.  62;  and  headnote  at  p.  963.  If  any 
one  of  the  legal  personal  representatives  is  a  woman,  she  must  be  described  as 
a  married  woman,  or  widow,  or  spinster,  as  the  case  may  be.  The  affidavit 
should  not  be  made  by  one  of  the  legal  personal  representatives.  The  above 
form  is  known  as  Pay  Office  Form  No.  162.  An  office  copy  of  the  affidavit  is 
to  be  forwarded  to  the  Assiatanfr  Paymaster-General,  Royal  Courts  of  Justice, 
London,  W.C.,  with  the  death  certificate  and  the  probate  (or  letters  of  adminis- 
tration). 

(Ji)  A  burial  certificate  may  be  used  in  place  of  the  registrar's  certificate 
of  death. 

(i)  Exhibit  same."  For  form  of  memorandum  of  exhibit,  see  Form  27;  and 
note  (m)  thereto. 
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1858.  Precise  title  of  matter  or  suit  as  in  Sup-erne  Court  Pay  Office 

Affidavit  "for      p     -• 
payment,  &c.     ^OOKS. 

tZt7ot       Formal  parts:  see  Form  8. 

preseutatWes        ''• "  •"■  ^^^  ^®^  acquainted  with  A.  B.,  deceased,  the  person  named 

named  in  an     in  the  order  dated  the day  of ,  19 — ,  as  one  of  the  legal 

[Dan.Pr.        personal  representatives  of  0.  D.,  deceased. 

^•''^'^O  2.  The  said  A.  B.  died  on  the ,  19 — ,  and  is  the  person 

named  in  the  certificate  of  burial  [or,  official  extract  from  the 
register  of  deaths],  now  produced  and  shown  to  me,  marked  A.  (fe). 


D  L  t  Precise  title  of  matter  or  suit  as  in  Suprem'e  Court  Pay  Office 

by 'the  next       BookS. 

person  who  •'■  (^«we  of  applicant)  solemnly  declare  that  I  am  the  (degree 

has  died  in-      of  relationship)  and  next  [or,  one  of  the  next]  of  kin  of  {name  of 

assets  have       deceased),  who  died  on  the day  of ,  19 — ,  and  that  I  am 

not  exceeded    entitled  to  take  out  administration  to  his  estate,  and  to  receive  the 

the  value  of 

£100  (1).  sum  of  £ directed  to  be  paid  to  him  by  the  order  dated  the 

[^^f'-        —day  of —,19-. 

And  I  further  declare  that  the  total  value  of  the  assets  of  the 
deceased,  including  the  above  sum,  does  not  exceed  £100;  and  I 
certify  that  the  deathbed  and  funeral  expenses  of  the  deceased  have 
beau  paid.  And  I  make  this  solemn  declaration  conscientiously 
believing  the  same  to  be  true. 

(Signature  of  applicant) . 


(Address)  — 
(Occupation) 


Declared  before  me  this day  of  — —, 

19 — ,  magistrate  of  [or,  minister 

of  — — ,  or  commissioner  to  administer 
oaths]. 

We  certify  that  the  person  who  has  signed  the  above  declaration 
is  personally  known  to  us,  and  that  we  believe  his  or  her  statement 
to  be  true. 

/       (Signature)  . 

To  be  signed  by  two  householders      \       (Address)  . 

resident  in  the  parish  j       (Signature)  . 

\      (Address) . 


(/)  See  S.  C.  Funds  Rules,  1905,  r.  64;  and  headnote  at  p.  964. 
(ft)  Exhibit  it.    For  form  of  memorandum  of  exhibit,  see  Form  27. 
(I)  Pay  Office  Form  No.  55.     See  S.  C.   Funds  Rules,  1905,  r.  62,  App. 
No.  15. 
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I  certify  that  the  persons  whose  signatures  are  last  above  sub- 
scribed are  resident  householders  in  this  parish. 
Minister  in  the  parish  ( 
of  —  )         ■ 


186a. 

Proceed  as  in  Form  1817,  doum  to  known  to  me;  and  continue  Request  for- 
thus :  to  receive  your  cheque  on  the  Bank  of  England  for  the  sum  attorney  to. 

of  £ out  of  cash  in  Court  on  the  credit  of  (Short  title  of  cause  receive 

or  matter  and  account,  if  any) .  [Dan.  Pr. 

Dated day  of ,  19—.  ^^^''^ 

•  B.  W.  S. 

lOr,  B.  W.  S.  for  S.  and  C.j 


1659.] 


1861. 

In  the  High  Court  of  Justice,  Notice  to 

Chancery  Division.  ^hS?-? 

Precise  title  of  matter  w  action  in  Pay  Office  Books.  ^received 

To  ,  [pkn^Pr.. 

of . 

The  sum  of  £ payable  to  you  as  one  of  the  creditors  of 

deceased,  under  an  order  in  this  (matter  and)  action,  dated  — k— ,. 
19 — ,  may  be  obtained  at  the  office  of  the  Paymaster  of  the 
Supreme  Court,  Royal  Courts  of  Justice,  London,  upon  production 
of  this  notice,  which  may  be  presented  (o)  at  that  office,  or  may  be 
sent  to  the  Paymaster  by  post,  with  the  subjoined  request  filled  up 
and  signed  by  you  for  a  remittance  of  the  amount. 

(Signed) 


(Address)  — — . 
(Solicitor  for) . 

Bequest. 

I  [or,  we]  request  the  Paymaster  to  send  me  [or,  us]  by  post 
a  direction  for  payment  of  £ due  to  me  [or,  us]  as  herein 

(m)  See  note  (e),  p.  954. 

(»)  See  O.  LV.  60.  R.  S.  C.  App.  L.  (No.  9),  which  was  substituted  for 
the  original  form  by  R.  S.  C,  August,  1892.  See  0.  LV.  60a.  It  may  b» 
purchased  in  the  Form  Room. 

(o)  If  personal  application  is  made  the  payee  must  be  identified  by  a 
golioitor  who  has  signed  the  Pay  Office  Books. 
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notified,  to  be  crossed,  payable  to  my  [or,  our]  account  at 

Bank. 

{Signcdure  of  applicant  (p))  — 
(Full  postal  address  (q)) . 


1862. 

Certificate  of 
execution  of 
a  document 

W- 

[Dan.  Pr. 
1811,  1SS9.] 


1863. 

Afadavitof 
«zecution  (s). 
[Dan.  Pr. 
1-511,  1669.] 


In  the  High  Court  of  Justice, 
Chancery  Division. 

Title  of  cause  or  matter. 

Ledger  credit  (If  same  as  title  of  cause,  state:  "As  above"). 

An  order  of  the  Court,  dated ,  19 — ,  having  directed  that 

the  under-mentioned  dealings  with  the  funds  specified  shall  be 
contingent  upon  the  execution  of  (Here  describe  the  document  to 
be  executed),  I  hereby  certify  (pursuant  to  Rule  18  of  the  Supreme 
Court  Funds  Rules)  that  the  said  document  has  been  executed  as 
directed  in  the  said  order. 


Whether  payment,  transfer,  or 

other  operation ;  and  description 

of  securities  (if  any). 

Name  of  payee, 

transferee,  or  separate 

account. 

Amounts  to  be  dealt  with. 

Money.       !     Securities 

Totals £ 

£    ..     d.     ':     £    ..     d. 

J 

Amounts  in  words  (Total  only  i  Money. 
of  each  money  colwrmi).         |  Securities. 
Dated  this day  of ,  19 — . 


,  Masiter. 


Formal  parts:  see  Form  8. 

1.  I  saw  (Describe  the  party,;  as  thus:  the  plaintiff  A.  J3.,  or, 
the  defendant  C.  D. — or,  E.  F.,  the  party  in  the  order  in  this 

(jp)  If  payable  to  a  firm,  the  request  must  be  signed  by  a  partner,  who 
should  describe  himself  as  such,  thus:  "  A.  B.,  a  partner  in  the  firm  of  B.  C. 
&  Co."  If  payable  to  a  oorpdrate  body,  the  request  must  be  sealed  and  signed 
by  the  secretary  or  other  proper  officer. 

(?)  Cheques  will  only  be  transmitted  to  the  postal  addresses  of  the  payees 
and  not  to  the  care  of  other  persons. 

(»■)  See  S.  C.  Funds  Rules,  1905,  r.  18;  App.  No.  6;  and  headnote  at  p.  961. 

(«)  Where  the  dealing  by  the  Paymaster  with  funds  in  Ot.  is  made  con- 
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-action  [or,  matter],  dated  the day  of ,  19 — ,  mentioned) 

sign,  seal,  and,  as  his  [or,  her]  act  and  deed,  deliver,  the  indenture 

[or,  deed  poll]  dated  the day  of ,  19 — ,  now  produced  and 

shown  to  me,  and  marked ,  purporting  to  be  (Describe  shortly 

nature  of  the  instrument  mentioned  in  the  said  order). 

2.  The  signature  " "  set  and  subscribed  to  the  said  inden- 
ture [or,  deed  poll]  as  the  party  [or,  one  of  the  partiesi]  exeoutiuig 
the  same,  is  of  the  proper  handwriting  of  the  said  plaintiff  [or  as 
.may  he']. 

3.  The  signature  " "  set  and  subscribed  to  the  attestation 

-indorsed  on  the  said  indenture  [or,  deed  poll],  of  the  execution 
thereof  by  the  said  plaintiff  [or  as  maybe]  is  of  my  proper  han!d- 
"writing.  ' 

4.  The  said  A.  B.  [or  as  may  he\  is  the  same  person  as  is 
.referred  to  in  the  payment  schedule  to  the  said  order,  and  is  the 

j)erson  entitled  to  receive  the  sum  of  £ ,  directed  by  the  sajd 

schedule  to  be  paid  to  him  out  of  the  £ {State  funds)  dealt 

with  by  the  said  order. 


1864. 

:in  the  High  Court  of  Justice,  Certificate  of 

_,.    .   .  aBoertained 

Ohancerj-  Division.  sums  (*). 

FDau.  Pr. 

Title  of  cause  or  matter .  isii.] 

Ledger  credit  (If  same  as  title  of  cause,  state:  "As  above"). 

I  certify  that  under  an  order  dated ,  19 — ,  the  sums  stated 

dn  the  schedule  subjoined  hereto,  amounting  in  the  whole  to 
{amount  ift  words),  have  been  ascertained  to  be  the  sums  payable- 
■under  the  said  order  to  the  persons  respectively  named  in  respect 
•of  (State,  in  vfhat  character  paid). 

Dated  this day  of ,  19 — . 

,  Master  [or,  Taxing  OfScer]. 

tingent  on  the  execution  of  some  document,  which  is  in  existence  at  the  date  of 
"the  order,  and  sufficiently  identified  in  the  payment  schedule,  the  execution 
onay  be  directed  to  be  verified  by  affidavit.  Such  affidavit  must  state  the  parti- 
cular amount  of  funds  to  be  dealt  with:  S.  C.  Funds  Rules,  1905,  r.  18.  For 
■  affidavit  proving  execution  of  a  deed  by  a  company,  see  Form  1224.  For 
form  of  payment  schedule  in  such  case,  see  Seton,  220,  No.  66.  In  cases  where 
the  execution  of  more  than  one  person  is  required  to  be  proved,  and  the  signa- 
tures, are  not  all  attested  by  the  same  witness,  there  must  be  either  a  joint 
-affidavit  by  the  several  attesting  witnesses,  or  separate  affidavits  by  each. 

(«)  See  S.  C.  Funds  Rules,  1905,  r.  11;  App.  No.  4;  and  headuote  at  p.  961. 
-A  duplicate  or  office  copy  of  the  certificate  must  be  sent  to  the  Paymaster^ 
;S.  C.  Funds  Rules,  1905,  r.  11. 
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Schedule. 


Name. 


Address  (if  ascertained). 


Amount  to  be  paid.. 


£    s.    d. 


1865. 

Certificate  of 
taxed  costs 
and  fees  («). 
[Dan.  Pr. 
1611.] 


In  the  High  Court  of  Justice, 
Chancery  Division. 

Title  of  cause  or  matter. 

Ledger  credit  {If  same  as  title  of  cause,  state:  "As  above"). 

In  pursuance  of  an  order  dated 19 — ,  I  have  been  attended 

by  the  solicitors  for  ,  and  I  certify  that  I  have  taxed  the 

costs  specified  in  the  schedule  subjoined  hereto,  directed  to  be 
taxed  by  the  said  order,  at  the  sums  respectively  stated  in  the 
schedule,  which  sums,  with  the  fees  of  taxation  specified  (if  any),, 
amount  to  the  total  sum  of  (aortount  to  be  stated  in  loords) . 

Dated  this day  of ,  19 — . 

,  Taxing  Ofiicer. 

Schedule. 


Payable  to 

Amount  of 

taxed  costs  and. 

fees. 

Name. 

Address. 

Fees  of  taxation  (if 
any). 

Total £ 

£    ..     d. 

(«)  See  S.  C.  Funds  Rules,  1905,  rr.  12,  67;  App.  No.  5.  A  duplicate  or 
an  office  copy  of  the  certificate  must  be  sent  to  the  Paymaster:  S.  C.  Funds. 
Rules,  1905,  r.  12. 


s.  4.] 
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1866. 

Formal  farts :  see  Form  8 .  ,  Affidavit  of 

1.  I  have  computed  subsequent  interest,  after  the  rate  of  £ interest  pay- 

per  centum  per  annum,  on  the  several  debts  [or,  legacies — or  as  able  out  of 
may  6e]  in  the  schedule  to  the  certificate  \_or,  order]  dated  the  — '■ —  Court  («). 

day  of ,  19 — ,  mentioned,  from  the day  of to  the  ^gf^i   ''' 

day  of next,  the  day  for  payment  of  the  said  debts  [or, 

legacies — or  as  may  he]  inclusive  {y) ;  and  in  making  such  com- 
putation I  have  deducted  from  such  interest  the  income  tax  thereon 

[at  the  rate  now  in  force]  {z) ;   the  total  amount  of  such  tax  is 
£ . 

2.  The  result  of  my  said  computation  appears  in  the  scheauiie 
hereto,  and  such  computation  as  set  forth  therein  is  correct. 


1867. 

(Title  and  reierence  to  the  record.)  statutorsr 

ueolaratLoxi 
I,  A.  B..  of  {place  of  abode  and  description),  do  solemnly  and  in  like  case. 

sincerely  declare  that  {Set  forth  the  matter  declared,  as  in  Form  ^^^i 

1866).    And  I  make  this  solemn  {Conclude  as  in  Form  1804). 


Section  IV. — Investments. 

(San.  Pr.,  pp.  1562—1567.) 


Investment  of  Ftends  m   Court. — Summctry  of  Material  Provisions  of  8.   C, 

Funds  Rules,  1905. 

Account  to  which  investments  are  to  he  credited. — Upon  an  in- 
vestment of  money  in  Court  the  securities  purchased  will  be  placed 
to  the  ledger  credit  to  which  the  money  invested  stood  R.  64. 

Investment  of  accruing  dividends  under  an  order. — When  an  order 
directs  investment  and  accumulation  of  dividends  accruing  on  secu- 
rities in  Court,  or  to  be  transferred  into  Court,  or  directed  to  be 
purchased  with  money  in  Court,  or  to  be  lodged  in  Court,  the  Pay- 
master, upon  receipt  of  the  copy  of  such  order,  will,  without  request 
(untU  request  or  order  to  the  contrary),  from  time  to  time  invest 
such  dividends,  if  amounting  to  at  least  £20  quarterly  or  half-yearly, 
with  all  accumulations  thereon  in  the  securities  mentioned  in  the 
order  directing  investment  ^^    69. 

Pnvehme  of  excheqiMr  bonds. — When  money  in  Court  is  invested 
in  exchequer  bonds,  any  principal  or  interest  money  to  be  received 
in  respect  thereof  will  be  invested  in  exchequer  bonds  to  the  same 
credit „    70. 


(»)  See  S.  C.  Funds  Rules,  1905,  r.  16;  and  headnote  at  p.  961.  The 
calculation  may  be  verified  by  a  statutory  declaration  if  desired:  see  S.  C. 
-  Funds  Rules,  1905,  r.  Iff;  and  next  form. 

(y)  This  date  must  be  subsequent  to  and  not  more  than  fourteen  days  after 
the  swearing  of  the  affidavit:  S.  C.  Funds  Rules,  1905,  r.  16. 

(z)  S.  C.  Funds  Rules,  1905,  r.  17:  at  the  rate  in  force  at  the  time  of 
payment  of  such  interest  (unless  the  order  otherwise  directs). 
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Limit  of  amoitnt  to  be  invested. — A  sum  of  money  in  Court  less 
than  !620  will  not  be  invested,  unless  an  ordei'  direots  such  invest- 
ment notwithstanding  the  smallness  of  the  amount B.  72. 

Investment  of  money  lodged  wnder  Trustee  Aot,  1893. — ^A  sum  of 
money  lodged  in  Court  under  the  above  Act  without  an  affidavit,  if 
or  so  soon  as  it  and  the  interest,  if  any,  to  be  credited  in  respect 
thereof  amounts  to  £20,  will,  without  any  order  or  request,  be 
invested  in  Consols;  and  the  dividends  in  respect  thereof,  wnen  they 
amount  to  £20,  will  be  invested  in  Consols. 

When  it  is  stated  in  the  schedule  to  the  affidavit  made  pursuant 
to  r.  41  that  it  is  desired  that  any  money  to  be  lodged  in  Court,  and 
the  accumulations  thereof,  or  the  dividends  accruing  on  any  secu- 
rities to  be  so  lodged,  shall  be  invested  in  any  Government  securities, 
the  Paymaster  will  invest  the  same,  if  or  so  soon  as  such  money  and 
the  interest,  if  any,  to  be  credited  in  respect  thereof  shall  amount 
to  £20. 

Dividends  accruing  on  funds  or  on  investments  or  accumula- 
tions of  funds  lodged  in  Court  under  36  Geo.  III.  c.  56,  or  under 
10  &  11  Vic.  6.  96,  prior  to  the  1st  Jan.  1894,  will,  when  or  so  soon 
as  they  amount  to  or  exceed  £20,  be  invested  without  any  request. . . 

Lodgments  under  Legacy  Dikty  Act,  or  Trustee  jRelief  Acts. — - 
Money  or  securities  lodged  under  these  Acts  prior  to  1st  Jan.  1894, 
are  to  be  dealt  with  as  if  lodged  under  sect.  42  of  Trustee  Act,  1893. 

Investment  stayed  or  discontinued  on  request. — Upon  request 
signed  by  a  solicitor  on  behalf  of  a  person  interested  in  securities 
in  Court,  the  Paymaster  may  cease  to  invest  any  dividends  or  interest 
accruing  on  such  securities  ....'. 

As  to  investments  of  funds  in  Court,  see  Seton,  226,  227;  0.  XXII. 


73. 


74. 


„   75. 
17. 


1868. 

Request  for 
certificate  of 
investment 


Chancery  Division. 

Ledger  Credit. 
To  the  Assistant  Paymaster-General,  Eoyal  Courts  of  Justice, 
London,  W.C. 

day  of ,  19     . 

A  certificate  is  requested  of  the  investment,  on  the day  of 

,  of  the  sum  of  £ ,  then  standing  to  the  above  ledger  credit. 

{Name  and  address  of  solicitor.) 


1869. 

Bequest  to 
discontinue 
investment  of 
dividends  (b). 
rOan.  Pr. 
1567.-] 


Ledger  credit  to  which  the 

funds  herein  referred  to 

are  standing, 
To  the  Assistant  Paymaster-General, 
London,  W.C. 


Royal  Courts  of  Justice, 


{Date) 


19- 


On  behalf  of  a  person  claiming  to  be  entitled  to  or  interested  in 

£ standing  to  the  above  ledger  credit  in  the  books  of  the 

Supreme  Court  Pay  Office,  I  request  that  the  dividends  or  interest 
accruing  thereon  may  not  be  invested  or  placed  on  deposit. 

{Name  and  address  of  solicitor.) 


(a)  See  S.  C.  Funds  Rules,  1905,  r.  100.     A  fee  of  Is.  is  payable  on  the 
request,  see  note  (i),  at  p.  938. 

(6)  See  S.  C.  Funds  Rules,  1905,  r.  75;  and  headnote,  supra. 
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1870. 
FornMl  parts:  see  Form  39.  Summons  for 

on  the  part  of  (State  whom),  that  the  £ cash  [or,  money  on  ment  in  stock, 

deposit]  in  Court  to  the  credit  of  this  action  (Title  of  action  or  "^"^f^"^ 
matter,  and  account)  deposit  (c). 

Where  the  application  is  to  invest  money  on  deposit,  add:  156*2"] 
and  any  interest  to  he  credited  in  respect  of  the  said  money  on 
deposit  (d), 
may 

If  the  sum  to  be!  invested  is  less  than  £20  (e),  add :  not- 
withstanding the  smallness  of  the  amount, 
be  invested  in  Consols  [or  as  may  be]. 

If  it  is  desired  to  have  the  dividends  invested,  add:  And 
that  the  dividend!  as  they  accrue  on  such. Consols  may  be 
from  time  to  time  invested  in  like  Consols  (/) . 


1871. 

ForrrMl  parts :  see  Form  39 .  The  lite,  for 

on  the  part  of  (State  uflimi),  that  out  of  the  £ cash  [or,  money  j.^n*^*"""* '" 

on  deposit]  in  Court  to  the  credit  of  (Title  of  ledger  credit),  the  stock  {g). 

sum  of  £ ,  or  so  much  thereof  as  may  be  practicable,  may  be 

invested  in  Great  Eastern  Railway  £4  per  cent,  debenture  stock 
[or  as  may  be].  And  that  the  residue  (if  any)  of  the  said  £ — — 
may  be  invested  in  Consols  [placed  on  deposit]. 


1872. 

Forviial  parts :  see  Form  39 .  Summons  for 

on  the  part  of  (State  uAiom),  that  the  sum  of  £ — '—,  Consols,  in  existing 
Court  to  the  credit  of  this  action  (Title  of  action  or  matter,  amd  fecurities 

'  into  other 

(c)  Except  in  the  case  where  money  is  lodged  in  Ct.  under  the  Trustee  Act,  [Dan.  Pr. 
1893,  or,  prior  to  Ist  January,  1894,  was  lodged  under  the  Legacy  Duty  Act  1564.] 
(36  Geo.  III.  c.  52),  s.  32,  or  under  the  Trustee  Relief  Act  (10  &  11  Vic. 
o.  96),  it  will  not  be  invested  in  securities  without  an  order:  see  S.  C.  Funds 
Eules,  1905,  rr.  45,  70,  73,  74.  As  to  the  securities  in  which  cash  under  the 
control  of  the  Ct.  may  be  invested,  see  0.  XXII.  17;  Dan.  Pr.  1563;  Seton, 
226.  The  directions  for  investment  will  be  contained  in  a  payment  schedule 
to  the  order.  For  forms  of  schedule,  see  Seton,  215,  No.  41 ;  Ibid.  220,  Nos.  67, 
68,69,71;  Ibid.  11.6,  227. 

((^)  As  to  the  application  of  interest  on  money  placed  on  deposit  after  the 
date  of  an  order  for  investment,  see  S.  C.  Funds  Eules,  1905,  rr.  59,  60. 

(e)  See  S.  C.  Funds  Rules,  1905,  r.  72;  and  headnote,  preceding  page. 

(/)  Dividends  received  will  be  carried  to  the  same  credit  as  the  securities: 
S.  C.  Funds  Eules,  1905,  r.  42. 

(5')  For  form  of  payment  schedule,  see  Seton,  215,  No.  41. 

(A)  As  to  the  securities  in  which  cash  under  the  control  of  the  Ct.  may  be 
invested,  see  0.  XXII.  17.  As  to  the  persons  to  be  served  with  the  application, 
see  O.  XXII.  18.    For  form  of  payment  schedule,  see  Seton,  215,  No.  41. 
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account)  may  be  sold,  and  that  the  proceeds  of  such  sale  may  be 
invested  as  follows  [or  as  near  as  practicable  in  the  following 

amounts  in  the  following  securities],  namely:  £ in  £4  per 

cent.  Guaranteed  Stock  of  the  Bengal  Nagpur  Eailway  Company, 

Limited,  £ in  £4  per  cent.  Guaranteed  Stock  of  the  Indian 

Midland  Railway  Company,  Limited,  and  the  residue  thereof  in 
£5  per  cent.  Guaranteed  Stock  of  the  Madras  Railway  Company. 
And  that  the  dividends  to  accrue  cui  the  said  securities  when  pur- 
chased may  be  paid  to  (State  vihom)  during  his  life  or  until 
further  order  [or  as  may  he\. 


Section  V. — Money  on  Deposit  and  Inteeest  thereon. 

(2»a».  Pr.,  pp.  1S67— 1569.) 

Money  on  Deposit. — Summary  of  Material  Provisions  of  S.   C.  Funds  Rules, 

1906. 

Money  to  beplaced  on  deposit. — All  money  to  be  lodged  in  Court 
in  the  Chancery  Division  will  be  placed  on  deposit  without  a  request. 
But  money  arisinglby  sale,  conversion,  or  payment  of  securities  will 
only  be  placed  on  deposit  on  request E.  76. 

Eiccept  in  certmn  cases. — Money  will  not  be  placed  on  deposit: — 

(b)  When  lodged  in  the  Chancery  Division  under  the  provision 

of  0.  XXII.  or  of  0.  XXXI.  26: 

(c)  When  lodged  under  the  Standing  Orders  pursuant  to  9  &  10 

Vic.  c.  20,  or  any  Act  amending  the  same;  or  when 
lodged  under  any  rule  or  Provisional  Order  made  by  the 
Board  of  Trade: 

(d)  If  lodged  prior  to  commencement  of  Chancery  Funds  Act, 

1872  (7th  Jan.,  1873),  pursuant  to  the  Copyhold  Acts, 

or  s.  69  of  the  Lauds  Clauses  Consolidation  Act,  1845:     \    „   77. 

(e)  When  the  amount  is  less  than  £20: 

(f)  When  an  order  is  made  dealing  with  the  money  otherwise 

than  by  directing  it  to  be  placed  on  deposit: 

(g)  When  a  request  that  the  money  shall  not  be  placed  on 

deposit,  signed  by  a  solicitor  acting  for  a  person  claiming 
to  be  entitled  to  or  interested  in  the  money,  is  left  at  the 
Pay  Office.  The  person  making  such  request  may  with- 
draw it,  and  request  that  the  money  may  be  placed  on 
deposit. 
Withdrawal  from  deposit. — Money  will  be  withdrawn  from 
deposit: — 

(a)  When  an  order  directs  it  to  be  dealt  with  to  such  an 

amount  as  may  be  sufficient  to  comply  therewith: 

(b)  When  the  amount  is  reduced  below  £20:  \    „   78. 

(c)  Upon  a  request  signed  by  a  solicitor  on  behalf  of  a  person 

interested,  and  countersigned  by  a  Registrar  or  Master 
notifying  that  the  money  is  about  to  be  dealt  with  by 
an  order. 


Time  for  placing  on  deposit:  interest  on 
to  these 


As  to  money  on  deposit,  see  Seton,  233. 


^e. — See  as 
Rr.  69,  60,  79—85. 


1567.] 
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1873. 
Xiedger  credit  to  -which  the  Request  to 

1         •          J.         1,1  place  money 

money  herein  referred  to     .  on  deposit  fi).. 

is  standing,  )  [£aii-  P''- 

To  th3  Assistant  Paymaster-General,  Eoyal  Courts  of  Justice, 

London,  W.C. 

{Date)  ,  19—. 

I  request  that  the  sum  of  £ cash  standing  to  the  above 

ledger  credit  in  the  books  of  the  Supreme  Court  Pay  Oihce  may  be 

placed  on  deposit. 

{Signature  and  address  of  solicitor  or  party.) 


1874. 

-r     1  1 .  I'll  Request  not 

Jjedger  credit  to  which  the  to  place 

money  herein  referred  to  J ^°°osit  ffl. 

is  standing,  )  [Dan.  Pr. 


To  the  Assistant  Paymaster-General,  Koyal  Courts  of  Justice, 
London,  W.C. 

{Bate)  -^,  19—. 
On  behalf  of  a  person  entitled  to  or  interested  in  the  sum  of 

£ lodged  in  Court  for  the  above  ledger  credit,  I  request  that 

the  said  sum  may  not  be  placed  on  deposit. 

{Signature  and  address  of  solicitor.) 


1568.] 


1876. 

Withdrawal 
Ledger  credit  to  which  the  1  of  request  not 

money  herein  referred  to    .  mone^'on 

is  standing,  '  deposit,  and 

request  to 

To  the  Assistant  Paymaster-General,  Royal  Courts  of  Justice,  place  same  on 
London,  W.C.  f^^^T 

{Date)  ,  19—.       isss] 

On  behalf  of  a  person  claiming  to  be  entitled  to  or  interested  in 

the  sum  of  £ lodged  in  Court  for  the  above  ledger  credit,  I 

-withdraw  my  request  that  the  said  sum  of  £ may  not  be  placed 

on  deposit,  and  request  that  the  same  may  be  placed  on  deposit. 

{Signature  and  address  of  solicitor.) 


(i)  As  to  when  a  request  is  necessary,  see  S.  C.  Funds  Rules,  1905,  r.  76; 
.and  headnote,  preceding  page. 

(Jc)  See  S.  C.  Funds  Rules,  1905,  r.  77  (_g) ;  and  headnote,  preceding  page. 
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Eequest  to 
withdraw 
money  from 
depositjm). 
[Dan.  Pr. 


1568.] 
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Ledger  credit  to  which  the  \ 

money  herein  referred  to  (  . 

is  standing, 
To  the  Assistant  Paymaster-General,  Eoyal  Courts  of  Justice^ 
London,  W.C. 

(Date)  ,  19—. 

On  behalf  of  a  person  interested  in  the  money  on  deposit  stand- 
ing to  the  above  ledger  credit  in  the  books  of  the  Supreme  Court 
Pay  Office,  I  notify  that  the  said  money  is  about  to  be  dealt  with, 
by  an  order,  and  I  request  that  it  may  be  withdrawn  from  deposit.. 

(Signature  and  address  of  solicitor.) 
(Counter  signature  (n).) 


Sectioj*'  VI. — Carrying  over  Money  and  Securities  in 

Court. 

{San-:  Pr.,  pp.  1570,  1571.) 

Carrying  over. — Summary  of  Material  Provisions  of  8.  C.  Funds  Rules,  1905> 

Payment  schedule. — ^Every  order  directing  funds  to  be  carried 
over  to  any  other  ledger  credit  than  that  to  which  the  same  are 
standing  must  have  a  payment  schedule  in  the  prescribed  form 
(App.  No.  2).  Such  schedule  must  set  out  in  a  tabular  form  {inter 
alia)  the  title  of  the  ledger  credit  or  separate  account  to  which  any 
funds  are  to  be  carried  over  R.     6. 

When  a  separate  account  is  opened. — ^When  funds  are  directed  to 
be  carried  over  to  a  separate  account,  the  title  of  the  ledger  credit 
to  be  opened  must,  unless  otherwise  directed,  commence  with  the 
title  of  the  cause  or  matter  to  which  the  funds  are  standing „     7. 

Funds  to  be  dealt  with  by  order. — ^In  general  funds  will  not  be 
carried  over  unless  in  pursuance  of  an  order  „   45> 

Paymaster  to  give  effect  to  orders. — Carrying  over  of  funds  in 
pursuance  of  an  order  will  be  made  by  the  Paymaster  upon  receipt 
of  the  necessary  authority  and  information „   47 

Application  of  dividends. — When  securities  are  directed  to  be 
carried  over,  dividends  accruing  thereon  subsequently  to  the  date  of 
the  order,  or  to  the  time  when  the  amount  of  such  securities  is 
ascertained,  will  be  carried  over  to  the  ledger  credit  to  which  the 
securities  are  to  be  carried  over,  unless  otherwise  directed.  When 
securities  are  to  be  realised,  and  the  whole  of  the  proceeds  carried 
over  in  one  sum  or  in  aliquot  parts,  any  dividends  thereon,  subse- 
quent to  the  order  or  to  the  time  when  the.  amount  of  such  securities 
is  ascertained,  will  be  added  to  the  proceeds  and  applied  in  like 
manner  therewith „   55- 

When  dividends  have  been  invested. — Xn  such  case  the  securities 
will  be  carried  over  to  the  ledger  credit  to  which  the  dividends 
would  if  uninvested  have  been  carried  „   56- 

As  to  carrying  over  securitiea  and  cash,  see  Seton,  232,  233. 


(m)  See  S.  C.  Funds  Rules,  1905,  r.  78  (e);   and  headnote,  p.  990. 
(«)  This  request  must  be  countersigned  by  a  Master  or  Registrar. 
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Formed  parts:  see  Form  39. 
on  the  part  of  {State  whom),  that  the  {Describe  the  funds;  as 
thus:  £300  Consols,  £100  money  on  deposit,  and  £30  cash,  in 
Court  to  the  credit  of  this  action,  B.  v.  D.,  1895,  B.  100,  and  any 
dividends  to  accrue  on  the  said  Consols,  and  any  interest  to  be 
credited  in  respect  of  the  said  money  on  deposit),  may  respectively 
be  carried  over  to  the  credit  of  this  action,  B.  v.  D.,  1895,  B.  100, 
to  an  account  to  be  intituled  "  The  account  of,"  Sc.  {If  subient 
to  duty,  add:  "subject  to  duty"  (p)). 


1877. 

Sammona  to 
carry  over 
seouritiea, 
money  on 
deposit,  cash, 
dividends  ani 
interest  (o), 
[Dan.  Pr. 
1570.] 


Formal  parts :  see  Form  39 . 
on  the  part  of  {State  u)hom),  that  the  £3,000  Consols  [^or  as  may 
be]  in  Court  to  the  credit  of  this  action,  B.  v.  D.,  1896,  B.  100, 
and  any  dividends  to  accrue  on  the  said  Consols  may  be  carried 
over  to  the  like  credit,  to  the  accounts  mentioned  in  the  first 
column  of  the  schedule  hereto,  in  the  amounts  and  proportions  in 
the  second  and  third  columns  of  the  said  schedule  set  opposite  to 
the  respective  titles  of  such  accounts. 

Schedule. 


1878. 

Summons  tO' 
carry  over 
specific 
amounts  of 
securities,  and! 
proportionate 
parts  of 
dividends  {pj. 
[Dan.  Pr. 
1570.] 


1. 

2. 

3. 
Proportionate 

parts  of 

dividends  to  be 

carried  over. 

Titles  of  accounts  to  which  carryings 
over  are  to  be  made. 

Amounts  of 
Consols  to  be 
carried  over. 

The  account  of  A.,  an  infant 

£300 

One-tenth. 

The  account  of    B.   and    his    incum- 
brancers. 

£600 

One-fifth. 

^. 

#«. 

*«. 

(o)  Funds  in  Ct.  may  not  be  carried  over,  except  in  pursuance  of  an  order: 
S.  C.  Funds  Rules,  1905,  r.  45;  and  headnote,  preceding  page.  It  is  not  often 
that  an  application  is  made  for  a  carrying  over  simply;  a,  carrying  over  is 
generally  directed  at  the  original  hearing,  or  on  further  consideration;  or  else 
is  coupled  with  an  application  for  investment,  or  for  payment  of  dividends,  or 
both.  The  forms  in  this  section  will,  therefore,  generally  be  combined  with 
some  of  the  other  forms  in  this  chapter.  The  directions  for  carrying  over  will 
be  contained  in  a  payment  schedule  to  the  order  to  be  made  on  the  application 
in  each  case:  S.  C.  Funds  Rules,  1905,  r.  6;  and  headnote,  preceding  page. 

(p)  The  directions  to  the  Paymaster  are  usually  embodied  in  a  payment 
schedule  attached  to  the  summons. 

D. — ^F.  63 
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1879. 

Summons  to 
•carry  over 
spe(Mc 
amounts  of 
sectuitiea, 
ports  of  a 
larger  sum  (r). 
tDan.  Pr. 
1570,  1571.] 


Formal  parts:  see  Form  39. 
on  the  part  of  {State  whom),  that  out  of  the  £4,000  Consols  [pr 
as  may  6e]  in  Court  to  the  credit  of  this  action,  B.  v.  Dj.,  1896., 
B.  100,  the  several  amounts  of  like  Consols  mentioned  in  the 
second  column  of  the  schedule  hereto,  making  together  £900 
XJonsols,  may  be  carried  over  to  the  credit  of  this  action,  B.  v.  D., 
1896,  B.  100,  to  the  accounts  in  the  first  column  of  the  said 
schedule  set  opposite  to  such  several  amounts. 


Schedule. 


1. 

Titles  of  accounts  to  which  carryings  over 
are  to  be  made. 

2. 

Amounts 

of  Consols  to  be 

carried  over. 

The  account  of  A. ,  an  infant 

£200 

The  account  of  B.  and  his  incumbrancers 

The  accoxmt  of  the  settled  share  of  J.  J 

£300 
£400 

£900 

1880. 

Summons  to 
carry  over 
securities  of 
a  given 
value  [s). 
[Dan.  Pr. 
1570.] 


Formal  parts:  see  Form  39. 
on  the  paxfc  of  {State  whom),  that  so  much  of  the  £1,000  Consols 
in  Court  to  the  credit  of  this  action,  B.  v.  D.,  1895,  B.  100,  as 
will,  at  the  bank  average  price  of  like  Consols  on  {State  lohen), 

be  equivalent  to  £ cash,  may  be  carried  over  to  the  credit  of 

this  action,  B.  v.  D.,  1895,  B.  100,  "The  account  of,"  dc. 


(r)  For  form  of  order,  see  Seton,  231. 

(a)  See  S.  C.  Funds  Bules,  1903,  r.  87,  as  to  the  bank  average  price  of 
Government  securities.  In  the  case  of  securities  other  than  "  Government," 
"  the  average  market  price  of  the  day  "  ia  the  proper  expression,  and  then  an 
affidavit  by  a  stockbroker  will  be  required  by  the  Paymaster:  Seton,  231. 
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CHAPTER  XXX. 

INTERIM  DETENTION  AND  PRESERVATION  AND 
INSPECTION  OF  PROPERTY. 

(-Da».  Pr.,  pp.  1579—1583.) 


Detention  and  Inspection  of  Property. — S^mmari/  of  Material  Provisions 
of  M.  8.  C.  1883. 

Preservation  of  subject-matter  of  disputed  contract. — When  by      Okdee. 

any  contract  a  prima  facie  case  of  liability  is  established,  and  there  

is  alleged  as  matter  of  defence  g  right  to  be  relieved  from  such  lia- 
bility, an  order  may  be  made  for  the  preservation  or  interim  custody 
of  the  subject-matter  of  the  litigation,  or  the  amount  in  dispute  may 
be  ordered  to  be  brought  into  Court  or  otherwise  secured L.  1. 

Au  application  for  an  order  may  be  made  by  plaintiff  at  any  time 
after  his  right  appears  from  the  pleadings;  or,  if  no  pleadings,  is 
made  to  appear  by  affidavit  or  otherwise  to  the  satisfaction  of  the 
Court  or  a  Judge ^,   7. 

Order  for  sale  of  perishable  goods. — ^The  Court  or  a  Judge  may, 
•on  the  application  of  any  party,  order  a  sale  of  any  goods,  wares, 
or  merchandise  of  a  perishable  nature  or  likely  to  injure  from 
keeping,  or  which  for  any  other  reason  it  may  be  desirable  to  have 
sold  at  once ^^    2. 

Detention,  preservation^  or  inspection  of  property. — The  Court  or 
.a  Judge  may,  on  the  application  of  any  party,  order  the  detention, 
preservation,  or  inspection  of  any  property  or  thing,  being  the 
subject  of  the  cause  or  matter,  or  as  to  which  any  question  may  arise 
therein ;  and  may  authorize  any  persons  to  enter  any  land  or  build- 
ing in  the  possession  of  any  party  to  sucli  cause  or  matter,  and  may 
authorize  samples  to  be  taken,  or  any  observation  to  be  made,  or 
■experiment  to  be  tried  „   3. 

Application  under  rr.  2,  3:  how  and  ivhen  to  be  made. — It  may  be 
made  by  any  party:  if  by  plaintiff,  it  may  be  made,  after  notice  to 
defendant,  at  any  time  after  issue  of  the  writ  of  summons ;  if  by  any 
other  party,  then  on  notice  to  plaintiff,  at  any  time  after  appearance 
by  the  applicant  „   6. 

Inspection  by  -ludge  or  jury. — A  Judge,  by  whom  any  cause  or 
matter  is  heard  or  tried  with  or  without  a  jury,  or  before  whom  any 
cause  or  matter  is  brought  by  way  of  appeal,  may  inspect  any  pro- 
perty or  thing  concerning  which  any  question  may  arise  therein „   4. 

The  provisions  of  r.  3  apply  to  inspection  by  a  jury,  and  in  such 
case  all  such  orders  may  be  made  upon  the  sheriff  or  other  ;person 
as  may  be  necessary  to  procure  the  attendance  of  a  special  or 
common  jiiry „    5. 


1881. 

Formal  parts:  see  Form  44.  Notice  for 

Take  notice  that  the  plaintiff  intends  to  apply, if  c,  that,  pending  or^oustod°of 

the  trial  of  this  action,  the  jewellery  [or  as  may  he — describing  property  (a). 

[Dan.  Pr. 

(a)  See  O.  L.  1,  7;  and  headnote  above;  Chitty's  Forms,  260.  The  applica-  ^^'^O 
tion  in  the  Chancery  Division  is  usually  made  at  Chambers  on  notice  under  the 
summons  for  directions.  The  object  of  the  application  is  very  generally 
attained  by  moving  for  a  receiver,  or  for  an  injunction.  By  arrangement 
between  the  parties,  an  order  is  frequently  made  for  deposit  at  a  banker's  in 
the  joint  names  of  the  solicitors  to  the  parties. 

63   (2) 
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the  mhject-matter  of  the  litigatwri]  in  the  statement  of  claim: 
mentioned  may  be  deposited  in  Court  to  abide  further  order  [or, 

that  the  sum  of  £ ,  the  amount  in  dispute  in  this  action,  may 

be  lodged  in  Court  to  the  credit  of  this  action:  to  abide  further 
order] . 

If  it  is  desired  to  invest,  add :  and  that  the  said  sum  when  so 
paid  in,  and  the  dividends  as  they  accrue  thereon  may  from 
time  to  time  be  invested  in  Consols. 
And  that  the  costs  of  this  application  may  be  costs  in  the  action. 


1882. 

Notice  for 
sale  of 
property  (4). 
[Dan.  Pr. 
1579,  1580.] 


Formal  farts:  see  Form  44. 

Take  notice  that  the  plaintiff  [or  as  may  be]  intends  to  apply. 
So.,  that  the  (Describe  the  property  which  it  is  desired  to  sell; 
as  thus :  the  horse  mentioned  in  the paragraph  of  the  plain- 
tiff's statement  of  claim)  may  be  sold  by  A.  B.,  of,  dc,  and  that 
the  proceeds  of  such  sale,  after  deducting  the  expenses  thereof, 
may  bo  lodged  in  Court  to  the  credit  of  this  action:  to  abide 
further  order. 

If  it  is  desired  to  invest  the  amount  when  paid  in,  and  accu- 
mulate the  dividends,  proceed  as  in  Form  1881. 
And  that  the  costs  of  this  application  may  be  costs  in  the  action . 


1883. 

Notice  for 
liberty  to 
inspect  sub- 
ject-matter 
of  action,  and 
to  take 
samples 
thereof  (c).' 
[Dan.  Pr. 
1579,  1580.] 


Formal  parts:  see  Form  44. 

Take  notice  that  the  plaintiff  [or  as  may  be\  intends  to  apply, 
dc,  that  the  plaintiff,  his  solicitors  and  agents,  and  also  two 
persons  to  be  named  by  the  plaintiff,  may  be  at  liberty,  at  all 
reasonable  times,  upon  giving  to  the  defendant's  solicitor  twenty- 
four  hours'  previous  notice  in  writing,  to  inspect  the  grain  [or 
as  may  6e],  the  subject-matter  of  this  action,  and  to  take  samples 

(6)  SeeO.  L.  2,  6;  Chitty's  Eorms,  263;  Bartholomew  v.  Freeman,  3  C.P.  D. 
316.  Under  the  rule  a  sale  has  been  ordered  of  shares  in  a  limited  company: 
Evans  v.  Davies,  (1893)  2  Ch.  216;  of  bonds:  Coddington  v.  Jacksonville  My. 
Co.,  39  L.  T.  12;  of  a  foreign  ship:  The  Hercules,  11  P.  D.  10. 

fc)  See  0.  L.  3,  6;  and  headnote,  preceding  page;  Seton,  565,  572;  Chitty's 
Forms,  260.  For  form  of  order,  see  Seton,  565,  No.  4;  see  also  BaclHsche  Anilin 
itnd  Soda  Fabrik  v.  Levinstein,,  24  C.  D.  156.  As  to  inspection  by  a  surveyor 
to  report  to  the  Court  in  actions  for  obstruction  of  ancient  lights,  see  observa- 
tions of  Lord  Maonaghten  in  Colls  v.  Home  #  Colonial  Stores,  (1904)  A.  C. 
179;  and  see  Abbott  v.  HoUoway,  W.  N.  (1904)  124.  An  order  for  inspection 
of  the  subject-matter  of  an  action  will  not  be  made  where  the  dft.  has  neither 
possession  of,  nor  property  in  the  same,  and  the  person  having  such  property- 
or  possession  is  not  before  the  Ct.:  Seid  $•  Glasgow  v.  Powers, '28  Sol.  J.  653; 
and  see  Garrard  v.  Edge,  37  W.  R.  501.  As  to  sending  an  article  abroad  for 
identification  on  a  commission,  see  Chaplin  v.  Puttick,  (1898)  2  Q.  B.  160. 
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thereof.  And  that  the  defendant  [or  as  may  be]  may  be  ordered 
to  permit  the  said  plaintiff,  his  solicitors,  and  agents,  and  the  two 
persons  to  be  named  by  him  as  aforesaid,  to  inspect  the  said  grain 
[or  as  rrmy  he],  and  to  take  samples  thereof.  And  that  the  costs 
of  this  application  may  be  costs  in  the  action. 


1884. 
Formal  parts:  see  Form  44.  Notice  for 

Take  notice. that  the  plaintiff  [or  as  inay  he]  intends  to  apply,  Inspect defen- 
dc,  that  the  plaintiff,  his  solicitors  and  agents,  and  also  three  sur-  Want's 
veyors  to  be  named  by  the  plaintiff,  may  be  at  liberty,  at  aU  to  faJke^draw- 
reasonable  times,  upon  gimng  twenty -four  hours'  previous  notice  j?^^'  *^'';  ™  * 
in  writing  to  the  defendant's  solicitor,  to  enter  upon  the  defen-  case  (<?). 
dant's  premises  in  the  statement  of  claim  in  this  action  mentioned,  ^gg^^n   ^' 
and  to  inspect  such  parts  of  the  said  premises  as  are  opposite  to, 
and  against,  and  in  the  neighbourhood  of  the  windows  in  the 

plaintiff's  premises  in  the paragraph  of  the  statement  of  claim' 

mentioned,  and  to  make  and  take  maps,  plans,  drawings,  models, 
photographs,  measurements,  and  observations  thereof;  and  also, 
when  upon  the  said  defendant's  premises,  to  make  and  take  maps, 
plans,  drawings,  models,  photographs,  measurements,  and  obser- 
vations of  the  plaintiff's  premises  in  the  statement  of  claim  men- 
tioned. And  that  the  defendant  [or  as  may  he]  may  be  ordered 
to  permit  the  plaintiff,  his  solicitors  and  agents,  and  the  persons 
to  be  named  by  the  plaintiff  as  aforesaid,  to  enter  and  be  upon  the 
premises  of  the  said  defendant  for  all  the  purposes  aforesaid. 
And  that  the  costs  of  this  application  may  be  costs  in  the  action. 


1885. 
Formal  parts:  see  Form  44.  Notice  for 

Take  notice  that  the  plaintiff  [or  as  may  he]  intends  to  apply,  sp^tmider- 

dc,  that  the  plaintiff,  his  solicitors  and  agents,  and  also  a  surveyor  ground 

[or,  surveyors],  to  be  appointed  by  the  plaintiff,  may  be  at  [^^n.  Pr. 

liberty  at  all  reasonable  times,  upon  giving  twenty-four  hours'  1581  •] 

notice,  to  enter  into,  inspect,  and  examine  the  mines  occupied  by 

(<^  See  O.  L.  3,  6;  and  headnote,  p.  996.  For  a  case  in  which  leave  was 
given  to  pit.  to  enter  on  dft.'s  land,  to  ascertain  the  course  of  a  drain,  see 
Lumb  V.  Beaumont,  27  C.  D.  356.  In  an  action  on  bills  of  exchange,  the  Ct. 
ordered  that  the  bills  should  be  photographed:  Lewis  v.  Lord  Londesborough, 
(1893)  2  Q.  B.  191. 

(e)  See  0.  L.  3,  6;  and  headnote,  p.  995;  Seton,  572.  For  form  of  order, 
see  Seton,  565,  No.  4. 
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the  defendants,  and  to  inspect  and  examine  the  mining  operations- 
and  workings  carried  on  therein,  and  the  working  plans  c<5nnect6d. 
therewith,  so  far  as  may  be  necessary  to  ascertain  Whether  the 
defendants  have  worked  into  the  plaintiff's  land,  and  how  far" 
and  to  what  extent,  and  to  measure,  dial,  and  make  all  such  plans- 
and  surveys  as  may  be  necessary  for  that  purpose;  and  that  the 
defendant  [or  as  may  he]  may  be  ordered  to  permit  the  plaintiff,- 
his  solicitors  and  agents,  and  the  surveyor  [or,  surveyors]  to  be 
appointed  as  aforesaid,  to  enter  into  the  said  mines  for  the  pur- 
poses aforesaid,  and  to  permit  them  to  use  the  said  defendant's 
machinery  for  the  purpose  of  descending  and  ascending,  and  to 
give  all  other  reasonable  facilities  for  the  purpose  of  the  said 
inspection.  And  that  the  costs  of  this  application  may  be  costs  in 
the  action. 


1886. 

Notice  to 
inspect 
defendant's 
process,  and 
take  samples, 
in  action  for 
infringement 
of  letters 
patent  (/). 
[Dan.  Pr 
1581.] 


Formal  parts:  see  Form  44. 

Take  notice  that  the  plaintiff  [or  as  may  6e]  intends  to  apply, 
dc,  that  the  plaintiff,  his  solicitors  and  agents,  and  also  two  scien- 
tific witnesses  to  be  named  in  the  notice  hereinafter  mentioneid, 
maj'  be  at  liberty,  at  all  reasonable  times,  and  as  often  as  may  be 
requisite,  upon  giving  three  days'  previous  notice  in  writing  to 
the  defendants'  solicitors,,  to  enter  in  and  upon  the  business) 
premises  of  the  defendants,  where  the  process  of  decorating  or 
printing  tin  and  metal  plates  is  carried  on  by  the  defendants,  as 
stated  in  plaintiff's  statement  of  claim  in  this  action;  and  to 
inspect  and  examine  there  the  whole  of  the  process  by  which  such 
printed  and  decorated  tin  and  metal  plates  are  manufactured  by 
the  defendants,  and  to  take,  on  paying  the  reasonabfe  charges  of 
the  defendants  for  the  same,  samples  of  such  plates,  and  upon  and 
during  such  inspection,  to  make  such  observations  as  may  be  neces^ 
sary  and  expedient  for  the  purpose  of  obtaining  full  information 
and  evidence  of  the  mode  by  which  such  plates  are  manufactured 
by  the  defendants;  and  that  the  defendants  piay  be  ordered  to 
permit  the  plaintiff,  his  solicitors  and  agents,  and  two  persons  to 
be  named  as  aforesaid,  to  enter  into  and  upon  their  said  premises 
for  the  purposes  aforesaid .  And  that  the  costs  of  this  applicatioii 
may  be  costs  in  the  action. 


(/)  See  0.  L.  3,  6;  and  lieadnote,  p.  995.  For  form  of  orders,  see  Seton, 
644,  No.  11;  645,  No.  12.  As  to  inspection  at  dft.'s  works  of  articles  alleged 
to  infringe  plt.'s  patent,  see  Sidebottom  v.  Fielden,  8  E.  P.  C.  266,  As  tq 
proceedings  in  actions  relating  to  patents,  see  pp.  820 — 84?, 


999> 


CHAPTER  XXXI. 

DISCOVEEY   AND    PRODUCTION   AND   INSPECTION 
OF  DOCUMENTS. 

(_Dan.  Pr.,  pp.  568—633.) 


Section  I. — Security  for  Costs  of  Discover'y. 

{Ban.  Pr.,  pp.  575—577.) 

Security  for  Costs  of  Discovery. — Summary  of  Material  Provisions  of  E.  8.  C. 

1883. 

Security  for  costs  of  discovery. — In  every  cause  or  matter  the        Order. 

costs  of  discovery  by  interrogatories  or  otherwise  shall,  unless  — 

otherwise  ordered  by  the  Court  or  a  Judge,  be  secured  in  the  first 
instance,  as  jprovided  by  r.  26,  by  the  party  seeking  such  discovery, 
and  will  be  allowed  as  part  of  his  costs  wheire,  and  only  where, 
the  discovery  appears  to  the  Judge  at  the  trial,  or  (if  no  trial) 
to  the  Court  or  a  Judge,  or  to  the  Taxing  Officer,  to  have  been 
reasonably  asked  for  '. XXXI.  26. 

Mode  of  gvving  security. — Any  party  seeking  discovery  by  in- 
terrogatories or  otherwise  may  be  ordered,  upon  making  applica- 
tion for  discovery,  to  pay  into  Court  to  "Security  for  Costs 
Account"  the  sum  of  £6,  or  any  less  sum,  and  may  be  ordered 
further  to  pay  into  Court  such  additional  sum  as  the  Court  or  a 
Jiidge  shalldirect.  A  copy  of  the  receipt  for  payment  into  Court 
must  be  served  with  the  interrogatories  or  order  for  discovery, 
and  the  time  for  answering  or  making  discovery  will  commence 
from  the  date  of  such  service.  No  answer  or  discovery  can  be 
required  until  the  payment,  if  so  ordered,  has  been  made „        26. 

Dispositicfn  of  "security  for  costs  "  fund. — Unless  the  Court  or 
a  Judge  shall  at  or  before  the  trial  otherwise  order,  the  amount 
will  (after  the  final  disposal  of  the  cause  or  matter)  be  paid  out 
to  the  party  who  paid  it  in,  on  his  request,  or  to  his  solicitor  on 
his  written  authority,  if  the  costs  are  adjudged  to  him ;  but  if  he 
is  ordered  to  pay  costs,  the  amount  in  Court  will  be  subject  to  a 
lien  for  the  costs  ordered  to  be  paid  to  any  other  party „        27. 

Certificate  for  ■payment  out  of  deposit. — If,  after  final  disposal 
of  a  cause  or  matter,  no  taxation  of  costs  is  required,  the  Taxing 
Officer  or  Master  may,  either  by  consent  or  on  being  satisfied 
that  a  party  who  has  lodged  money  to  "Security  for  Costs 
Account"  is  entitled  to  have  the  same  paid  out,  give  a  certificate 
to  that  effect,  which  will  have  the  same  effect  as  an  order  (see 
S.  C.  Funds  Rules,  1905,  r.  44  (C.))  „        27a.. 


As  to  security  for  costs  of  discovery,  see  Seton,  63. 
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1887. 

Kequest  for 
lodgment  of 
money  to  se- 
curity for 
costs  account 

f  Dan.  Pr. 
575.] 


(Short  title  and  reference  to  the  record.) 


Ledger  credit  to  which 
to  be  lodged. 


If  same  as  title  of  cause, 
state :  "  As  above." 


To  the  Agent  of  the  Bank  of  England, 
Law  Courts  Branch. 

Please  receive  £ for  the  account  of  the  Paymaster-General 

for  the  time  being  for  and  on  behalf  of  the  Supreme  Court  of 
Judicature:  which  amount  is  paid  in  to  security  for  costs  account 
on  behalf  of  (State  name  of  the  part%  to  the  action,  and  whether 
plaintiff-  or  defendant) . 

(Signature) . 

(Address) . 

Solicitor  for  the . 

(Date) ,  19—. 

To  the  Assistant  Paymaster-General,  Royal  Courts  of  Justice. 
Bank  of  England,  Law  Courts  Branch, ,  19 — . 

The  above  stated  sum  has  been  this  day  received. 

(Signature) 


For  the  Bank  of  England. 


(a)  See  0.  XXXI.  25,26;  and  lieadnote,  preceding  page;  S.  C.  Funds  Rules, 
1905, 1-.  30  (C).  App.  No.  10.  Security  is  now  discretionary,  and  unless  ordered, 
it  ia  not  required;  if  ordered,  the  amount  (if  any)  to  be  paid  in  should  be 
specified.  The  deposit  cannot  be  dispensed  with  merely  by  consent:  Hall  v. 
Uardet,  W.  N.  (1883)  176;  Aste  v.  Sttmore,  13  Q.  B.  D.  326;  nor  because 
the  parties  have  already  given  security  for  the  costs  of  the  action:  Compagnie 
du  Pacifique  v.  Guano  Co.,  W.  N.  (1883)  166.  Where  the  same  set  of  inter- 
rogatories was  delivered  to  two  or  more  dfts.,  each  dft.  to  answer  all  or  some 
of  them,  only  one  deposit  was  required:  Eder  v.  Attenborough,  23  Q.  B.  D.  130. 
But,  semble,  it  is  otherwise  where  separate  sets  are  delivered:  S.  C;  and  see' 
Liverpool  ^  Manchester  Bread  Co.  v.  Fvrth,  (1891)  1  Ch.  367,  following 
Smith  V.  Meed,  W.  N.  (1883)  196.  Where  the  application  was  for  discovery 
of  documents  only,  the  fact  of  dfts.  severing  was  held  not  to  be  a  ground  for 
ordering  several  deposits:  Joyce  v.  Beall,,  (1891)  1  Q.  B.  459.  Where  one 
dft.  has  made  an  affidavit  of  documents  at  the  instance  of  the  pit.,  another  dft. 
may  apply  to  inspect  them  without '  giving  security:  Pardy's  Mozambique 
Syndicate  v.  Alexander,  (1903)  1  Oh.  191.  The  power  to  order  additional 
security  in  case  of  discovery  of  documents  is  not  confined  to  the  occasion  when 
the  order  is  made,  but  may  be  subsequently  exercised:  Cooke  v.  Smith,  (1891) 
1  Ch.  509.  The  deposit  is  security  for  the  general  costs  of  the  action:  Jubb  v. 
Mbbs,  W.  N.  (1883)  208;  and  headnote,  preceding  page. 
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1888. 

(Short  title  and  reference  to  the  record.)  Request  for 

T    J  1-  1  ■  .  payment  to 

.JLedger  credit  to  which  \  solicitor  of 

the  money  is  stand-     TsTeSf ' 

ing.  '  for  costs  (*). 

[Dan.  Pr. 

1  hereby  request  that  payment  of  the  sum  of  £ ,  paid  in  by  676.] 

ime  as  security  for  costs  in  the  above  action,  may  be  made  to  my 
rsoKcitor,  Mr.  (name  and  address). 

(Name  and  address  of  applicant.) 
,  19-. 

1889 

(Short  title  and  reference  to  the  record.)  Certificate 

-Ledger  credit  (If  same  as*title  of  cause,  state :  "  As  above  ").  entitled  tJ 

In  pursuance  of  Rule  44  (C.)  of  the  Supreme  Court  Funds  toTsL^^t^'' 
-Rules,  and  Eule  27a  of  Order  XXXI.  of  the  Rules  of  the  Supreme  for  costs 
•Court,  I  certify  that  (Here  insert  the  names  in  full,  and  the  [Dan.  Pr. 
^address  of  the  person  or  persons  to  be  paid,  and  vthether  as:  *^®-] 
plaintiff — or,  defendants — or,  as  solicitor  (d)  to  plaintiff — or,  def  en- 

•dant),  is  [or,  are]  entitled  to  payment  of  the  total  sum  of  £ 

-lodged  in  Court  in  the  above  cause  or  matter,  as  under,  by  or  on 
behalf  of  the  plaintiff  [or,  defendant]  to  a  security  for  costs  account, 
-as  stated  below,  pursuant  to  Rule  26  of  Order  XXXI.  of  the  Rules 
•of  the  Supreme  Court,  namely: — 

On ,  19—  £ . 

On ,  19—  £ . 

Dated  the day  of ,  19 — . 

(Signature  of  Taxing  Officer  or  Master.) 
(Title  of  office .) 

Request  for  Remittance  by  Post. 

[If  the  sum  is  above  £5  and  remittance  by  post  is  desired,  thie 
payee  should  fill  up  and  sign  the  request  below.  Sums  not  ex- 
'ceeding  £5  may  be  sent  by  post  without  previous  request.] 

(Date)  ,  19—. 


(6)  See  O.  XXXI.  27,  27a;  S.  C.  Funds  Rules,  1905,  r.  44  (0.);  App. 
No.  14  (C);  and  headnote,  p.  999. 

(c)  See  O.  XXXI.  27a;  S.  C.  Funds  Rules,  1905,  r.  44  (C);  App.  No.  14 
(C);  and  headnote,  p.  999. 

(d)  The  person  applying  for  payment  must  produce  the  receipt  of  the 
Bank  of  England  for  the  lodgment  of  the  amount:  Note  to  Official  Form.  When 
the  money  is  to  be  paid  to  the  solicitor  of  either  party,  the  written  authority  of 

-such  party  to  that  eifect  must  be  produced  to  the  officer  by  whom  the  certificate 
:is  signed. 
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I  request  that  the  above  sum  may  be  remitted  to  me  [or,  us]; 
by  post  to  the  above  address,  the  direction  for  payment  to  be- 

crossed  to ,  ajid  my  [or,  our]  account  at bank  (in  United. 

Kingdom) . 

(Signature) . 

A  partner  in  the  firm  of . 

(A  firm  signature  will  not  be  accepted.): 


Section  II. — Discovery  by  Intekeogatoeies. 

(San.  Pr.,  pp.  S77— 388.) 

Di^oovery  by  Interrogatories. — Summary  of  Material  Provisions  of  B.   8.   C. 

1883. 

When  interrogatories  may  be  delivered. — In  any  cause  or  matter         Obder. 

the  plaintiff  or  defendant  may,  by  leave  of  the  Court  or  a  Judge,  

deliver  interrogatories  for  examination  of  the  opposite  parties, 
and  such  interrogatories  when  delivered  shall  have  a  note  at  the 
foot  thereof  stating  which  of  such  interrogatories  each  of  such 
persons  is  required  to  answer.  No  party  can  deliver  more  than 
one  set  of  interrogatories  without  an  order.  Interrogatories  not 
relating  to  any  matters  in  question  in  the  cause  or  matter  will  be 
deemed  irrelevant,  notwithstanding  that  they  might  be  admissible 
on  oral  examination  of  a  witness XXXI.     1. 

Matters  to  be  considered,  on  giving  leave. — On  an  application 
for  leave  to  deliver  interrogatories,  the  particular  interrogatories 
proposed  to  be  delivered  must  be  submitted  to  the  Court  or  Judge. 
Any  offer  made  by  the  party  sought  to  be  interrogated,  to  deliver 
particulars,  to  make  admissions,  or  produce  documents,  is  to  be 
taken  into  account  upon  any  application  for  leave  to  exhibit 
interrogatories,  and  leave  is  to  be  given  as  to  such  only  of  the 
interrogatories  as  the  Court  or  Judge  shall  consider  necessary  for 
disposing  fairly  of  the  cause  or  matter  or  for  saving  costs „         2- 

Costs  of  improper  interrogatories. — The  costs  occasioned  by  in- 
terrogatories exhibited  unreasonably,  vexatiously,  or  at  improper 
length,  and  the  answers  thereto,  must  be  paid  in  any  event  by  the 
party  in  fault  „        3.. 

Form  of  interrogatories. — ^Interrogatories  must  be  in  the  pre- 
scribed form  (App.  B.  No.  6)  „        4.. 

Corporation  or  companies :  answers  by. — If  any  party  to  a  cause 
or  matter  is  a  body  corporate  or  a  joint  stock  company,  or  any 
other  body  of  persons  empowered  by  law  to  sue  or  be  sued, 
whether  in  its  own  name  or  in  the  name  of  any  officer  or  other 
person,  any  opposite  party  may  apply  for  an  order  allowing  him 
to  deliver  interrogatories  to  any  member  or  officer  of  such  corpora- 
tion, company,  or  body  „        5.. 

Objections  to  interrogatories  by  answer. — Any  objection  to 
answering  any  one  or  more  interrogatories,  on  the  ground  that  it 
or  they  is  or  are  scandalous  or  irrelevant,  or  not  bond  fide  for  the 
purpose  of  the  cause  or  mattei;,  or  that  the  matters  inquired  into 
are  not  sufficiently  material  at  that  stage,  or  on  any  other  ground, 
may  be  taken  in  the  affidavit  in  answer  „        6- 

Setting  aside  and  striking  out  interrogatories. — Any  interroga- 
tories may  be  set  aside  on  the  ground  that  they  have  been 
exhibited  unreasonably  or  vexatiously,  or  struck  out  as  being 
prolix,  oppressive,  unnecessary,  or  scandalous:  an  application 
for  this  purpose  may  be  made  within  seven  days  after  service  of 
the  interrogatories  , 7.. 
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Affidavit   in    answer. — Interrogatories   must   be   answered   by       Obdee. 
affidavit  to  be  filed  within  Ifii-  dai/s,  or  within  such  other  time  as 


a  Judgemay  allow XXXI.     8. 

Printing  affidavit. — An  affidavit  in  answer  to  interrogatories, 
must,  if  exceeding  ten  folios,  be  printed ;  and  must  be  in  the 
prescribed  form  (App.  B.  No.  7)  „        9. 

2io  exceptions  to  be  ttijce-n. — No  exceptions  may  be  taten  to  any 
such  affidavit,  but  the  sufficiency  or  otherwise  must  be  determined 
by  the  Court  or  Judge  on  motion  or  summons  „      10. 

Order  to  answer. — If  a  person  interrogated  omits  to  answer,  or 
answers  insufficiently,  an  order  may  be  made  requiring  him  to 
answer,  or  to  answer  further,  either  by  affidavit  or  by  vivd  vooe 
examination  • ,j      11. 

Premature  discovery. — If  the  party  from  whom  discovery  is 
sought  objects  to  the  same,  the  Court  or  a  Judge  may,  if  satisfied 
that  the  right  to  discovery  depends  on  the  determination  of  any 
issue  or  (question  in  dispute  or  that  for  any  other  reason  any  issue 
or  question  should  be  determined  before  deciding  on  the  right  to 
discovery,  order  such  issue,  cS;c.  to  be  determined  first,  reserving 
the  question  as  to  discovery „      20. 

Non-compliance  with  order.— ^i  any  party  fails  to  comply  with 
an  order  to  answer  interrogatories,  he  is  liable  to  attachment;  if  a 
plaintiff;  he  is  also  liable  to  have  his  action  dismissed  for  want  of 
prosecution,  and  if  a  defendant,  to  have  his  defence  struck  out; 
and  the  iparty  interrogating  may  apply  for  an  order  to  that  effect..  ,,      21. 

/Service  on  solicitor. — Service  of  an  order  for  interrogatories 
made  against  any  party  on  his  solicitor  is  sufficient  to  found  an 
application  for  attachment  for  disobedience  to  the  order;  the 
party  against  whom  such  application  is  made  may  show  in  answer 
thereto  that  he  has  had  no  notice  or  knowledge  of  the  order „      22. 

Attachment. — A  solicitor  served  with  an  order  for  interroga- 
tories, who  neglects,  without  reasonable  cause,  to  give  notice 
thereof  to  his  client,  is  liable  to  attachment  „      23. 

Using  answers  to  interrogatories  at  the  trial. — Any  party  may 
at  the  trial  use  in  evidence  any  one  or  more  of  the  answers,  or  any 
part  of  an  answer,  of  the  opposite  party  without  putting  in  the 
others  or  the  whole  of  such  answer ;  hut  the  Judge  may  look  at  the 
whole  of  the  answers,  and  direct  any  others  of  them  to  be  put  in..  „      24. 

Discovery  against  sheriff. — In  any  action  against  or  by  a  sheriff 
in  respect  of  any  matters  connected  with  the  execution  of  his 
office,  an  order  may  be  made  that  the  affidavit  in  answer  to  inter- 
rogatories be  made  by  the  officer  actually  concerned  „      28. 

Order  to  apply  to  infants. — Order  XXXI.  shall  apply  to  infant 
plaintiffs  and  "defendants,  and  to  their  next  friends  and  guardians 
ad  litem  „       29. 

As  to  interrogatories  in  general,  see   Seton,  65 — 70;    Bray  on  Discovery; 
Chitty's  Forms,  306—321,  and  notes  thereto;  Chitty's  Arch.  515—524. 


1890. 

Formal  parts:  see  Form  44.  Notice  for 

Take  notice  that  the  plaintiff  \_or,  defendant]  intends  to  apply,  Uve^i^^-" 
dc,  that  the  applicant  may  be  at  liberty  to  deliver  to  the  defendant  rogatories  (e). 
A.  B.  [or,  to  the  plaintiff— or    as   may  he\    interrogatories   in  577.]' 
writing;  that  the  said  defendant  [or  as  may  be]  do  within  — 
days  answer  the  questions  in  writing  by  affidavit;  and  that  .the 
costs  of  this  application  may  be  costs  in  the  action. 


(e)  Although  by  r.  29  (see  headnote,  supra)  0.  XXXI.  applies  to  infant 
plaintiffs  and  defendants,  and  to  their  next  friends  and  guardians  ad  litem, 
discovery  cannot  be  obtained  thereunder  from  the  next  friends  or  guardians 
ad  litem  of  persons  of  unsound  mind:  Pink  v.  J.  A.  S%arwood  $  Co.,  Ltd., 
(1913)  2  Oh.  286.    Leave  to  deliver  interrogatories  is  now  required  in  all  oases: 
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1891. 

Notice  for 
leave  to  de- 
liver inter- 
rogatories to 
member  or 
ofBcer  of 
corporation, 
&o.  (/). 
[Dan.  Pr. 
671.] 


Formal  parts:  see  Form  44. 

Take  notice  that  the  plaintiff  [or,  defendant]  intends  to  apply, 

dc,  that  he  may  be  at  liberty  on  or  before  the day  of , 

19 — ,  to  deliver  interrogatories  in  writing  for  the  examination  of 
the  defendants,  the  — ^ —  Company,  Limited.  And  that  the  said 
defendants  may  be  ordered  within  — i —  days  to  answer  such  in- 
terrogatories by  A.  B.,  their  secretary  [or,  by  their  proper  officer]. 
And  that  the  costs  of  this  application  may  be  costs  in  the  action. 


1892. 

Interroga- 
tories (y). 
[Dan.  Pr. 
578.] 


19—.     B.  No.  — . 
In  the  High  Court  of  Jiistice, 
Chancery  Division. 
{Name  of  Judge.) 

Between  A.  B.     ....     Plaintiff, 
and 
C.  D.,  E.  F.,  and  G.  H.     Defendants. 
Interrogatories  on  behalf  of  the  above-named  plaintiff  [or  as 
may  he\,  for  the  examination  of  the  above-named  defendants  E.  F. 

and  G.  H.  [or,  of  the  defendants,  the Company,  Limited — 

or  as  may  &e]. 

Here  set  forth  the  interrogatories  in  numbered  paragraphs,  as 
thus : 

1.  Did  not,  dc. 

2.  Has  not,  dc. 

0.  XXXI.  1,  and  headixote,  preceding  page.  For  form  of  order  giving  leave 
to  deliver  interrogatories,  see  E.  S.  C  App.  K.  No.  16;  Seton,  54,  No.  1.  A 
copy  of  the  proposed  interrogatories  should  be  served  on  the  party  to  be 
interrogated  before  the  application  is  made,  and  the  particular  inter- 
rogatories proposed  to  be  delivered  must  be  submitted:  0.  XXXI.  2.  On 
the  application  the  Judge  is  not  to  settle  the  interrogatories,  but  to 
decide  what  shall  be  administered:  Tye  v.  Willoughby,  38  Sol.  Jo.  338. 
Allowing  the  interrogatories  does  not  preclude  any  objection  being  taken 
by  the  answer:  Peek  v.  Ray,  (1894)  3  Ch.  282.  A  Judg«  has  a  dis- 
cretion to  disallow  interrogatories  which  would  not  facilitate  proof  or  save 
expense:  Grumbrecht  v.  Parry,,  32  W.  R.  203,  588.  It  is  not  the  practice  to 
allow  discovery  to  u,  pit.  before  defence,  or  to  a  dft.  before  putting  in  his 
defence.  Leave  may  be  given  to  interrogate  as  to  a  particular  document: 
Phillips  V.  Phillips,  40  L.  T.  822.  Where  a  dft.  has  not  entered  an  appear- 
ance, interrogatories  may  be  delivered  or  served  by  filing:  0.  XIX.  r.  10; 
O.  LXVII.  r.  4. 

(f)  See  0.  XXXI.  6;  and  headnote,  p.  1002;  Seton,  66,  67.  An  ordinary 
member  of  a  company  ought  not  to  be  interrogated  unless  the  Judge  is 
satisfied  there  is  no  officer  of  the  company  capable  of  making  the  discovery, 
and  that  the  member  proposed  to  be  examined  has  the  required  information. 
The  secretary  is,  as  a  rule,  the  proper  person  to  answer:  Berkeley  v.  Standard 
Investment  Co.,  13  0.  D.  97;  Chaddock  v.  British  South  African  Co.,  (1896) 
2  Q.  B.   153. 

(gr)  See  0.  XXXI.  4;  App.  B.  No.  6;  and  headnote,  p.  1002. 
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Note. — The  defendant  E.  F.  is  required  to  answer  the  interroga- 
tories numbered  . 

The  defendant  G .  H .  is  required  to  answer  the  interroga- 
tories mimbered . 

The  defendants,  the Company,  Limited,  are  required 

to  answer  the  interrogatories  numbered ,  by  A.  B., 

their  secretary  [or,  by  their  proper  officer  {h)]. 


1893. 

Formal  parts:  sec  Form  44.  Notice  to 

nave  dis- 
Tako  notice  that  the  defendant  [or  as  may  be]  intends  to  apply,  ooTery  post- 

dc      that  *  ^^-^'poned  until 

U/O.,   LUdL  alter  issue  or 

.inn-  ■  .  cr-r  ion  n     lUBStiOn  do- 

tlie  lollowing  questions  or  issues  oi  fact  [or,  partly  oi  tact  and  termined  (i). 

partly  of  law],  may  be  tried  before  (Here  insert  one  of  the 

modes  in  u>hich  a  question  arising  in  an  action  may  he  tried), 

that  is  to  say,  whether  {Here  state  concisely  the  questions  or 

issues  in  dispute  upon  the  determination  of  which  the  right 

to  the  discovery  sought,  depends) ;  or 

issues  may  be  framed  for  the  purpose  of  trying  whether  (Here 
state  the  questions  or  issues),  and  that  such  issues  may  be  tried 
before  (Here  state  mode  of  trial  proposed) ;  or 

a  special  case  may  be  prepared  for  the  purpose  of  obtaining 
the  opinion  of  the  Court,  whether  (Here  state  the  question 
in  dispute),  and  that  such  special  case  may  be  set  down  to  be 
argued  before  the  Court;  or, 

the  following  question  of  law  may  be  set  down  to  be  argued 
before  the  Court,  viz.,  whether  (Here  state  the  question  in 
dispute) . 

And  that  the  time  for  the  defendant  [or  as  may  be]  to  answer  the 
interrogatories  delivered  in  this  action  by  the  plaintiff  [or  as  may 
be],  for  the  examination  of  the  said  defendant  [or  as  may  be],  inay 
be  enlarged,  until  after  the  said  questions  or  issues  shall  have  been 
determined.  And  that  the  said  defendant  [or  as  may  be]  may  then 
be  at  liberty  to  make  such  application  with  respect  to  the  said  in- 
terrogatories as  he  may  be  advised.  And  that  the  costs  of  this. 
application  may  be  costs  in  the  action. 


(A)  See  O.  XXXI.  1 ;  and  headnote,  p.  1002. 

(j)  See  0.  XXXI.  20:  and  headnote,  p.  1003;  Seton,  88,  89. 
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1894. 

Notice  for 
time  to 
answer  inter- 
rogatories Qc). 
[Dan.  Pr. 
579.] 


Formal  parts:  see  Form  44. 

Take  notice  that  the  defendant  [pr  as  may  be]  intends  to  apply, 

dc,  that  he  may  have  days'  further  time  to  answer  the 

interrogatories  delivered  by  the  plaintiff  [or  as  may  be],  for  the 
examination  of  the  said  defendant  [or  as  may  be]  (If  the  time 
has  already  expired,  add:  notwithstanding  the  time  limited  for 
so  doing  has  already  expired).  And  that  the  costs  of  this  appli- 
cation may  be  costs  in  the  action. 


1895. 

Answer  to 
interroga- 
tories {I). 
[Dan.  Pr. 

579,  684.] 


{Title  and  reference  to  thp  record,  as  in  Form  1892.) 

The  answer  of  the  above-named  defendant,  E.  F.  [or  as  may  he], 
to  the  interrogatories  for  his  examination  delivered  by  the  above- 
nanied  plaintiff  [or  as  may  &e]!(TO). 

In  answer  to  the  said  interrogatories,  I,  the  above-named  defen- 
dant, E.  F.,  make  oath,  and  say  as  follows: — 

(Here  set  forth  the  ansufers  to  the  interrogatories,  in  para- 


2. 


graphs  numbered  consecutively.) 


4.  I  object  to  answer  the  interrogatories  numbered ,  on  the 

ground  that  (Here  state  the  grounds  on  which  the  deponent  objects 
to  answer,  verifying  such  grounds,  (n)). 


(le)  As  to  time  for  answering  interrogatories,  see  0.  XXXI.  8;  and  headnote, 
p.  1003. 

(I)  See  0.  XXXI.  9;  App.  B.  No.  7;  and  headnote,  p.  1003.  As  to  answers 
generally,  see  Seton,  68 — 70.  As  to  printing  the  affidavit,  see  0.  XXXI.  9; 
and  headnote,  p.  1003;  0.  LXVI.  3. 

(m)  If  two  or  more  dfts.  join  in  the  answer,  it  is  headed  "The  joint  and 
several  answer."  If  a  dft.  has  been  wrongly  described  in  the  writ,  he  must 
correct  the  mistake  in  the  part  of  the  answer  following  the  title,  as  thus:  "The 
answer  of  the  above-named  defendant  John  Jones  (in  the  writ  by  mistake 
called  William  Jones)":  see  Dan.  Pr.  584. 

(«)  See  0.  XXXI.  6;  and  headnote,  p.  1002.  As  to  resisting  discovery,  see 
Dan.  Pr.  605—633;  Seton,  83—97;  Morgan,  382—384;  and  see  as  to  the 
ground  for  resisting:  (1)  where  questions  are  inquisitorial,  Seton,  84;  (2)  crimi- 
nating questions,  Dan.  Pr.  606 — 610;  Seton,  96,  97;  (3)  irrelevancy,  Dan.  Pr. 
611 — 616;  Seton,  83 — 85;  (4)  matters  relating  exclusively  to  the  case  of  the 
party  answering,  Seton,  85 — 87;  (6)  communications  with  solicitor  or  counsel, 
Dan.  Pr.  616—618;  Seton,  89 — 93;  (6)  communications  with  agents,  &o.,  Dan. 
Pr.  618 — 624;  Seton,  94,  95;  (7)  that  a  third  party  has  an  interest  in  the 
discovery,  and  ought  not  to  be  prejudiced,  Dan.  Pr.  625;  (8)  that  the  discovery 
is  against  public  policy,  Dan.  Pr.  633;  Seton,  95. 
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1896. 
Formal  parts-,  see  Form  44.  Notice  for 

.  .  ,       liberty  to  file 

Take  notice  that  the  defendant  [or  as  may  be]  intends  to  apply,  a  supplemen- 

4&C.,  that  he  may  be  at  liherty  on  or  before  the day  of ,;  answer  to \n™ 

19 — ,  to  file  a  supplemental  affidavit  in  answer  to  the  interroga-  terrogatories. 

tories  delivered  by  the  plaintiff  [or  as  may  h&\,  for  the  purpose  5§5.]' 

of  (State  w>hat ;  as  thus :  correcting  statements  inadvertently  made 

in  his  affidavit  filed  in  answer  to  the  said  interrogatories  on  the 

day  of ,  19 — ,  that — Here  specify  the  statements  lOhich 

it  is  desired  to  correct). 


1897. 
Formal  parts:  see  Form  44.  Notice  for 

Take  notice  that  the  plaintiff  [_or  as  may  be]  intends  to  apply,  answer  inter- 
^c,  that  the  defendant  [or  as  may  be]  may  be  ordered,  within  rjf^^°pr^'''^" 

days  eifter  service  of  the  order  to  be  made  upon  this  appiica-  586.] 

tion,  to  make  and  file  a  full  and  sufficient  affidavit  in  answer  to 

the  interrogatories  [or,  to  the  interrogatories  numbered of  the        ° 

interrogatories]  delivered  by  the  plaintiff  [or  as  may  be],  on  the 

— • —  day  of ,  19 — ,  for  the  examination  of  the  said  defendant 

Ipr  as  may  he].    And  that  the  said  defendant  [or  as  m,ay  be]  may 
be  ordered  to  pay  the  costs  of  this  application. 


1898. 

Formal  parts:  see  Form  44.  Notice  for 

Take  notice  that  the  plaintiff  [or  as  may  he]  intends  to  apply,  attend  and  be 

dc,  that  the  defendant  E.  F.  for  as  may,  be]  may  be  ordered  to  examined mw<« 

.  voce  ip), 

attend   before    Mr.     Justice ,   the    Judge    to   whom  this  [Dan.  Pr. 

.action    is    assigned    [or,   before   G.    M.,    esquire,    one    of    the  **^'^ 

examiners — or,  before  the  examiner  in  rotation — of  this  Court], 

at  such  time  and  place,  or  times  and  places,  as  shall  be  appointed 

by  notice  in  writing,  for  the  purpose  of  being  examined  viva  voce 

upon  the  interrogatories  delivered  by  the  plaintiff  [or  as  may  be] 

ior  the  examination  of  the  said  defendant  [or  as  may  be].    And 

(o)  See  0.  XXXI.  11;  and  headnote,  p.  1003.  For  form  of  ordeo-,  see 
.Seton,  54,  No.  2.  An  order  to  answer  interrogatories  must  be  made,  under  this 
rule,  before  the  party  interrogating  can  proceed  by  way  of  attachment,  or 
otherwise,  as  provided  by  0.  XXXI.  21 ;  and  see  headnote,  p.  1003.  As  to  service 
of  the  order,  see  O.  XXXI.  22.  The  order  must  bear  the  indorsement  required 
by  O.  XLI.  6,  in  order  to  found  attachment:  Bampden  v.  WalUs,  26  C.  D.  746. 

Qp)  See  O.  XXXI.  11;  and  headnote,  p.  1003.  The  examination  must  be 
•confined  to  the  interrogatories:  Litchfield  v.  Jones,  54  L.  J.  Ch.  207. 
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that  the  said  defendant  [or  as  mqy  be]  may  be  ordered  to  pay  the- 
costs  of  this  application. 


1899. 

Notice  to 
consider  suffi* 
oiency  of 
amwer,  and 
for  order  to 
answer 
further  (q). 
[Dan.  Pr. 
586.] 


1900, 

Notice  for 
order  to 
answer,  not- 
withstanding 
objection  (r). 
[Dan.  Pr. 
586.] 


Formal  parU:  see  Form  44. 

Take  notice  that  the  plaintiff  [or  as  may  be]  intends  to  apply,. 

dc,  to  consider  the  sufficiency  of  the  answer  of  the  defendant 

\_or  as  may  be\,  filed  the day  of  • ,  19 — ,  to  the  interroga- 
tories numbered of  the  interrogatories  delivered  by  the  plain- 
tiff [or  as  may  be]  on  the of ,  19 — ,  for  the  examination 

of  the  said  defendant  [or  as  may  be] .    And  that  the  said  def endant- 

[or  as  ynay  be]  may  be  ordered,  within days  after  service  of 

the  order  to  be  made  upon  this  apjjlication,  to  make  and  file- 
a  full  and  sufficient  affidavit  in  further  answer  to  the  said  interro- 
gatories numbered .    And  that  the  said  defendant  [or  as  may 

be]  may  be  ordered  to  pay  the  costs  of  this  application. 


Formal  parts:  see  Form  44. 

Take  notice  that  the  plaintiff  [or  as  may  be]  intends  to  apply,. 
dc,  that  notwithstanding  the  objections  raised  by  the  defendant 

■  [or  as  may  be],  by  his  affidavit,  filed  the day  of , 

19 — ,  to  answer  the  interrogatories  numbered of  the  interroga- 
tories delivered  by  the  plaintiff  [or  as  may  be]  on  the  — —  of , 

19 — ,  for  the  examination  of  the  said  defendant  [or  as  may  be],. 

the  said  defendant  [or  as  may  be]  may  be  ordered,  within 

days  after  service  of  the  order  to  be  made  upon  this  appli- 
cation, to  make  and  file  a  full  and  sufficient  affidavit  in  answer 
to  the  said  interrogatories ;  and  that  the  said  defendant  [or  as  may 
be]  may  be  ordered  to  pay  the  costs  of  this  application. 


1901. 

Notice  to 
dismiss  action 
for  non-com- 
pliance of 
plaintiff  with 
order  to 
answer  (s). 
[Dan.  Pr. 
687.] 


Formal  parts:  see  Form  44. 

Take  notice  that  the  defendant  intends  to  apply,  dc,  that,, 
the  plaintiff  having  failed  to  comply  with  the  order  made- 
in  this  action,  dated  the  day  of  ,   19 — ,   to  answer 

(?)  See  0.  XXXI.  10;  and  headnote,  p.  1003.  For  form  of  order,  see 
Seton,  54,  No.  3.  Under  this  rule  the  application  may  be  made  by  motion; 
but  the  proper  course  is  to  apply  at  Chambers:  Dan.  Pr.  586.  As  to  how  far 
an  answer  claiming  privilege  is  conclusive,  see  Lyell  v.  Kennedy/,  27  C.  D.  1. 

(r)  See  0.  XXXI.  11;  and  headnote,  p.  1003.  For  form  of  order,  see 
Seton,  54,  No.  3.  As  to  the  duty  of  the  Ct.  under  this  rule,  see  Zyell  v. 
Kennedy,  27  C.  D.  1. 

(«)  See  0.  XXXI.  21;  and  headnote,  p.  1003.  An  order  will  only  be 
made  when  the    Ct.   is    satisfied    that    the    pit.     is  not  acting   bond  fide. 
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the  interrogatories  [or,  the  interrogatories  numbered of  the 

interrogatories]  delivered  by  the  said  defendant  for  the  examina- 
tion of  the  said  plaintiff,  this  action  may  be  dismissed 

If  there  are  other  defendants  than  the  applicant,  add:  as 

against  the  said  defendant 
for  want  of  prosecution,  with  costs  to  be  paid  by  the  said  plaintiff 
to  the  said  defendant. 


1902. 

Forvud  parts :  see  Form  44 .  Notice  to 

Take  notice  that  the  plaintiff   intends  to  apply,   dc,  that,  fence  for  non- 

the  defendant  [or,  the  defendant 1  having  failed  to  comply  compliance  of 

...             11.,.            -1,  defendant 

With   the   order   made  m   this  action,   dated  the  day  of  with  order  to 

,  19 — ,  to  answer  the  interrogatories  [or,  the  interrogatories  rjo^^W 

numbered  of  the  interrogatories]  delivered  by  the  plaintiff  587.] 

on  the of ,  191 — ,  for  the  examination  of  the  said  defen- 
dant, the  statement  of  defence  delivered  by  the  said  defendant  on 

the day  of ,  19 — ,  may  be  struck  out,  and  that  the  said 

defendant  may  be  placed  in  the  same  position  as  if  he  had  not 
defended  this  action.  And  that  the  said  defendant  may  be  ordered 
to  pay  the  costs  of  this  application. 


1903. 

(Same  as  Forms  985  to  994.)  Proceedings 

to  attach 
party  for  non- 

— compliance 

with 
order  (»). 

Sectiom  III. — Discovery  and  PaoDUCTioN  of  Documents.      ^?7*n' ^'' 

(^Dan.  Pr.,  pp.  588—633.) 

Production  of  liociuments. — Summtwy  of  Material  Provisions  of  R.  S.  C.  1883. 

Application  for  discovery. — Any  party  may,  without  filing  an        Oedee. 

affidavit,  apply  for  an  order  directing  any  other  party  to  make 

discovery  on  oath  of  the  documents  whioh-are  or  have  been  in  his 
possession  or  power,  relating  to  any  matter  in  question  in  the 
cause  or  matter;  on  hearing  such  application  the  Court  or  Judge 
may  either  refuse  or  adjourn  the  same,  if  satisfied  that  such  dis- 
covery is  not  necessary,  or  not  necessary  at  that  stage,  or  make 
such  order,  either  generally  or  limited  to  certain  classes  of  doou- 

An  application  under  rule  21  can  only  be  made  where  there  has  been  an 
order  to  answer  the  interrogatories.  The  provision  being  a  highly  penal  one, 
the  power  will  only  be  exercised  in  the  last  resort:  Dan.  Pr.  588. 

(<)  See  O.  XXXI.  21;  and  headnote,  supra;  Seton,  97;  see  also  preceding 
note. 

(«)  See  O.  XXXI.  21 ;  and  headnote,  p.  1003.  As  toservioe  of  the  order,  Ihid. 
22.  The  order  must  bear  the  indorsement  required  by  0.  XLI.  5:  Hampden  v. 
Wallis,  26  C.  D.  746;  and  with  the  notice  of  motion  for  attachment  must  be 
served  a  copy  of  the  affidavit  intended  to  be  used  on  the  application:  0.  LII.  4; 
Litchfield  v.  Jones,  25  C.  D.  64. 

D.— F.  64 
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ments,  as  may,  in  their  or  his  discretion,  be  thought  fit.    Discovery       Oedbe. 

is  not  to  be  ordered  when  and  so  far  as  the  Court  or  Judge  shall  

be  of  opinion' that  it  is  not  necessary  either  for  disposing  of  the 

cause  or  matter,  or  for  saving  costs XXXI.  12. 

Form  of  affidavit  of  discovery. — The  affidavit  to  be  made  by  a 
party  against  whom  such  order  has  been  made,  must  specify 
whien,  if  any,  of  the  documents  therein  mentioned  he  objects  to 
produce,  and  must  be  in  the  prescribed  form  (App.  B.  No.  8) „        13. 

Production. — At  any  time,  during  the  pendency  of  a  cause  or 
matter,  production  may  be  ordered  by  any  party  thereto,  upon 
oath,  of  such  of  the  documents  in  his  possession  or  power,  relating 
to  any  matter  in  question,  as  the  Court  or  Judge  shall  think  right.       „        14. 

Inspection  of  docwments  referred  to  in  pleadings^  S;c. — ^Bvery 
party  may  at  any  time,  by  notice  in  writing,  give  notice  to  any 
other  party,  in  whose  pleadings  or  affidavits  reference  is  made  to 
any  document,  to  produce  the  same  for  inspection:  any  party  not 
complying  with  such  notice  will  not  afterwards  be  at  liberty  to 
put  any  such  document  in  evidence  unless  he  satisfies  the  Court 
or  a  Judge  that  it  relates  only  to  his  own  title,  he  being  a  defen- 
dant, or  that  he  had  some  other  sufficient  cause  or  excuse  for  not 
complying  with  the  notice.  The  notice  must  be  in  the  prescribed 
form  (App.  B.  No.  9)  „    15,  16. 

Time  for  inspection. — The  party  to  whom  such  notice  is  given, 
must,  within  two  days  from  receipt  thereof,  if  all  the  documents 
have  been  set  forth  in  an  affidavit  filed  under  r.  13  (see  supra), 
or  if  otherwise,  within  four  days,  deliver  to  the  party,  giving  the 
same,  a  notice  stating  a  time  within  three  days  lot  inspection  at 
the  office  of  his  solicitor,  or,  in  the  case  of  bankers'  books  or  other 
books  of  account,  or  books  in  constant  use  for  the  purposes  of  any 
trade  or  business,  at  their  usual  place  of  custody,  and  stating 
which  he  objects  to  produce,  and  on  what  ground.  The  notice 
must  be  in  the  prescribed  form  (App.  B.  No.  10)  „        17. 

Order  for  inspection. — ^If  the  party  served  with  notice  omits  to 
give  notice  of  a  time  for  inspection,  or  objects  to  give  inspection, 
or  offers  inspection  elsewhere  than  at  the  office  of  His  solicitor,  the 
Judge  may  make  an  order  for  inspection  in  such  place  and  in  such 
manner  as  he  may  think  fit.  Except  in  the  case  of  documents 
referred  to  in  the  pleadings,  particulars,  or  affidavits  of  the 
opposite  party,  or  disclosed  in  his  affidavit  of  documents,  such 
application  must  be  founded  upon  an  affidavit  showing  of  what 
documents  inspection  is  sought,  that  the  party  applying  is  en- 
titled to  inspect  them,  and  that  they  are  in  the  possession  or 
power  of  the  other  party.  The  order  is  not  in  either  case  to  be 
made  when  and  so  far  as  the  Court  or  a  Judge  shall  be  of  opinion 
that  it  is  not  necessary  either  for  disposing  fairly  of  the  cause  or 
matter,  or  for  saving  costs  „        18. 

Inspection  of  Court  rolls. — ^An  order  upon  the  lord  of  a  manor 
to  allow  limited  inspection  of  the  Court  rolls  may  be  made  on  the 
application  of  a  copyhold  tenant  supported  by  an  affidavit  that 
he  has  applied  for  inspection,  and  that  it  has  been  refused ,        19. 

Verified  copies  of  business  books. — Where  inspection  of  business 
books  is  applied  for,  the  Court  or  a  Judge  may,  instead  of  order- 
ing inspection  of  the  original  books,  order  a  copy  of  any  entries 
therein  to  be  furnished,  and  verified  by  the  affidavit  of  some 
person  who  has  examined  (thei  copy  with  tha  original ;  such  affidavit 
must  state  whether  or  not  there  are  in  the  original  book  any  and 
what  erasures,  interlineations,  or  alterations.  Inspection  of  the 
book  from  which  the  copy  was  made  may  be  ordered „     19a  (1). 

Inspection  of  document  by  Court. — Where  privilege  is  claimed 
for  any  document,  the  Court  or  a  Judge  may  inspect  the  document 
for  the  purpose  of  deciding  the  validity  of  the  claim  of  privilege..       „    19a  (2). 

Affidavit  as  to  specified  documents. — The  C5ourt  or  a  Judge  may, 
notwithstanding  an  affidavit  of  documents,  order  any  party  to 
state  by  affidavit  whether  any  one  or  more  specific  documents  is 
or  are,  or  has  or  have  at  any  time  been  in  his  possession  or  power ; 
and  if  not  then  in  his  possession,  when  he  parted  with  the  same, 
and  what  then  became  thereof.    An  application  for  the  purpose 
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most  be  supported  by  affidavit  stating  that  in  the  belief  of  tlie       Oedee. 

deponent  the  party  against  whom  the  application  is  made  has  or  

has  had  In  his  possession  or  power  the  dooumeuts  specified  in  the 
application,  and  that  they  relate  to  the  matters  in  question  in 
the  cause   XXXI.  19a  (3). 

Premature  discovery. — If  the  party  from  whom  discovery  or 
inspection  is  sought  objects  to  the  same,  or  any  part  thereof,  the 
Court  or  a  Judge  may,  if  satisfied  that  the  right  to  discovery  or 
inspection  depends  on  the  determination  of  any  issue  or  question 
in  dispute,  or  that  for  any  other  reason  it  is  desirable  that  any 
such  issue  or  question  in  dispute  should  be  determined  before 
deciding  on  the  right  to  the  disoovery  or  inspection,  order  such 
issue  or  question  to  be  determined  first,  and  reserve  the  question 
as  to  the  discovery  or  inspection „        20. 

N oti-oompUanoe  with  order  for  discovery. — ^If  any  party  fails 
to  comply  with  any  order  for  disoovery  or  inspection  of  docu- 
ments, he  is  liable  to  attachment;  and  he  is,  if  a  plaintiff,  liable 
to  have  his  action  dismissed  for  want  of  prosecution,  and,  if  a 
defendant,  to  have  his  defence,  if  any,  struck  out,  and  to  be 
placed  in  the  same  position  as  if  he  had  not  defended  „        21. 

Service  of  order  on  solicitor. — Service  of  an  order  for  discovery 
or  inspection  on  the  solicitor  of  any  party  is  sufficient  to  found 
an  application  for  attachment,  but  the  party  against  whom  such 
application  is  made  may  show  in  answer  thereto  that  he  has  had        ^ 
no  notice  or  knowledge  of  the  order  ,,        22. 

Attachment  of  solicitor. — A  solicitor  served  with  an  order 
against  any  party  for  discovery  or  inspection,  who  neglects  with- 
out reasonable  excuse  to  give  notice  thereof  to  his  client,  is  liable 
to  attachment  • ••■       ;,        23. 

Discovery  against  sheriff. — In  any  action  against  or  by  a  sheriff 
in  respect  of  any  matters  connected  with  the  execution  of  his 
office,  the  Court  or  Judge  may  order  that  the  affidavit  of  disoovery 
be  made  by  the  officer  actually  concerned „        28. 

Order  to  apply  to  infants. — This  order  shall  apply  to  infant 
plaintiffs  and  defendants,  and  to  their  next  friends  and  guardians 
ad  litem  „         29. 

Office  copy  of  affidavit  of  discovery. — It  is  not  necessary  to  take 
an  office  copy  of  an  affidavit  of  discovery  of  documents,  and  the 
copy  delivered  by  the  party  filing  may  be  used  against  him LXV.  27  (54). 

As  to  discovery  and  production  and  inspection  of  documents,  see   Seton, 
70—83;  Bray  on  Discovery;  Chitty's  Forms,  285—305;  Chitty's  Arch.  491—514. 


1904. 

Formal  parts :  see  Form  39  or  44.  Notice  or 

on  the  part  of  the  plaintifi  (jtf) ;  or,  affld^v^ Vto 

of  the  defendajit  A.  B.  (2);  or,  ^T^^duo 

of  C.  D.,  who  has  been  served  with  a  notice  issued  by  the  tion thereof 
defendant,  A.  B.,  under  the  Kules  of  the  Supreme  Court,  W|^^  ^^ 
Order  XVI.,  rule  48,  a;ad  has  appeared  thereto;   or,  688.] 

(x)  See  0.  XXXI.  12;  and  headnote,  p.  1009.  As  to  the  meaning  of 
the  term  "any  other  party"  in  the  rule,  see  Dan.  Pr.  569;  Seton,  71.  For 
forms  of  order,  see  Seton,  54,  Nos.  4,  5,  6,  7,  9;  R.  S.  C.  App.  K.,  Nos.  17, 18. 
The  above  long  form  of  summons  is  now  seldom  used  in  actions  where  a  summons 
for  directions,  under  O.  XXX.,  has  been  issued.  For  the  modern  short  form, 
see  No.  1905.  The  usual  practice  in  the  Chancery  Division  is  for  the  Master, 
when  making  an  order  for  an  affidavit  of  documents,  to  include  in  the  order  a 
direction  for  production. 

(y)  As  a  rule,  a  pit.  is  not  entitled  to  an  order  for  disoovery  until  after 
delivery  of  defence:  Union  Bank  of  London  v.  Manby,  13  C.  D.  239. 

(z)  A  dft.  is  not  generally  entitled  to  disoovery  until  after  delivery  of 
defence:  Dan.  Pr.  568;  Seton,  64. 

64  (2) 
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of  (the  defendant)  0.  D.,  who  has  been  served  with  a  counter- 
claim of  the  defendant  A.  B.  in  this  action;  or, 
of  A.  B.,  who  is  attending  the  proceedings  under  the  judg- 
ment dated  the day  of ,  19 — ;  or, 

of  A.  B.,  who  claims  to  be  a  creditor  upon  the  estate  of  C.  D., 

the  testator  in  the  judgment  dated  the day  of ,  19- — , 

named  (a) ;  or  as  may  fee  ; 

[or,  Take  notice  that  the  plaintiff  [or  as  may  be]  intends  to  apply, 

Sc],  that  the  defendant  A.  B.;  or, 

that  the  defendants  A..  B.,  C.  D.,  and  E.  F.  (fe);  or, 
that  the  plaintiff;  or, 

that  C.  D.,  who  has  been  served  with  a  notice  (dc. ;  as  above), 
or,  that  (the  defendant)  C.  D.,  who  has  been  served  with  a 
counter-claim  (dc. ;  as  above); 

may  be  ordered,  within days  after  service  of  the  order  to  be 

made  hereon  (c),  to  make  and  file  a  fuU  and  sufficient  affidavit, 
//  the  application  is  made  against  a  corporation  or  body,  of 
persons,  say :  to  file  a  full  and  sufficient  affidavit:  to  be  made 
by ,  their  secretary  [or  as  m,ay  be]  (d) ; 

stating  whether  he  has  or  has  had  in  his  possession  or  power 

If  the  application  is  made  against  several  persons,  say :  stating 
whether  they  or  either  (or  any)  of  them  have  or  have  had  or 
has  or  has  had  in  their  or  his  possession  or  power  (e) 
//  the  application  is  made  against  a  corporation  or  body  of 

persons,  say :  stating  whether  the  said Company,  Limited 

[or  as  mmy  be],  have  or  have  had  in  their  possession  or 
power 

(o)  See  Dan.  Pr.   569. 

(5)  See  0.  XXXI.  29,  and  headnote,  p.  1011,  as  to  next  friends  and  guardians 
ad  litem  of  infants.  Discovery  cannot  be, obtained  under  this  order  from  the 
next  friends  or  guardians  ad  litem  of  persons  of  unsound  mind:  Pink  v. 
J.  A.  Sharwood  ^  Co.,  Ltd.,  (1913)  2  Ch.  286.  A  liquidator  will  not  as  of 
course  be  ordered  to  make  an  affidavit  of  documents — ^he  is  an  officer  of  the  Ot. ; 
if  he  will  not  do  what  is  right  the  Ot.  will  compel  him.  The  proper  course  for 
a  hostile  litigant  who  seeks  inspection  is  to  apply  to  the  liquidator  for  inspec- 
tion, and  if  satisfactory  inspection  is  not  obtained  an  order  will  then  be 
made:  He  Mutual  Society,  22  C.  D.  pp.  720,  721.  There  is  no  objection  to 
include  in  one  summons  applications  against  several  parties,  though  represented 
by  separate  solicitors:   Dan.  Pr.  591,  note  (r). 

(c)  Service  of  the  order  on  the  solicitor  of  the  party  will  be  sufficient 
service:  0.  XXXI.  22;  and  headnote,  p.  1011.  In  order  to  found  attachment, 
the  order  must  be  indorsed  as  prescribed  by  O.  XLI.  5;  Hampden  v.  Wallis^ 
26  C.  D.  746. 

id)  See  Dan.  Pr.  571,  674;  Seton,  71;  and  compare  O.  XXXI.  5. 

(e)  See  Seton,  54,  No.  4.  That  form  gives  liberty  to  seal  or  cover  up  parts 
of  the  documents.    As  to  sealing  up,  see  Seton,  83. 
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any  and  (if  any)  what  documents  relating  to  the  matters  in  ques- 
tion in  this  action;  or, 

relating  to  the  counter-claim  set  up  by  the  defendant  A.  B. 

in  this  action;  or, 

relating  to  the  said  claim  made  by  the  said  A.  B.  against  the 

estate  of  the  said  testator  C.  D.  (/); 
and  accounting  for  the  same.    And  that  the  said  {Here  insert  the 
description  of  the  party  or  parties  against  Whom  the  application 
is  made,  as  above)  may  be  ordered  at  all  seasonable  times,  upon 

reasonable  notice,  to  produce  at  the  office  of  his  solicitor,  Mr. , 

situate  at  {State  "Where  {g)),  the  documents  which  by  such  affidavit 
shall  appear  to  be  in  his  [or,  their]  possession  or  power,  except  such 
of  them,  if  any,  as  he  [or,  they]  may  by  such  affidavit  object  to 
produce;  and  that  the  applicant,  his  solicitor  and  agent,  may  be  at 
liberty  to  inspect  and  peruse  the  documents  so  produced,  and  to 
make  notes  of  their  contents,  and  to  be  supplied  with  copies  thereof 
and  extracts  therefrom  as  the  applicant  shall  be  advised,  upon 
payment  therefor  at  the  rate  of  fourpence  per  folio.  And  that 
the  {party  or  parties  agaiaist  Whom,  the  applifiation  is  made)  may 
be  ordered  to  produce  the  said  documents  upon  any  examination 
of  witnesses  in  this  action,  and  at  the  trial  thereof,  as  the  applicant 
shall  require.  And  that  the  applicant  may  be  at  liberty  to  make 
such  further  application  as  to  all  or  any  of  the  documents  men- 
tioned in  such  affidavit,  as  he  may  be  advised. 

1905. 

Take  notice  that  the  plaintiff  [or  as  may  he:  see  preceding  ^aavit°Lto 
Form]  intends  to  apply,  die,  for  further  directions  in  this  action,  documents 

J,  n  andproduo- 

asjoliows: —  tion  thereof 

That  the  defendant  [or  as  may  he :  see  precedmg  Form]  may  be  (*)• 

ordered,  within  days  after  service  of  the  order  to  be  made 

hereon  to  make  an  affidavit  stating  what  documents  are  and  have 
been  in  his  possession  or  power  relating  to  the  matters  in  question 
in  this  action,  and  accounting  for  the  same;  and  for  production  of 
such  documents  as  are  in  the  defendant's  possession  or  power. 


(/)  See  Dan.  Pr.  569. 

(^)  As  to  the  place  for  inspection,  see  Dan.  Pr.  596,  597,  600,  601;  Seton, 
80.  The  place  for  production  may  be  varied  by  subsequent  order.  The  place 
for  production  is  within  the  discretion  of  the  Judge  of  first  instance,  and  will 
not  readily  be  interfered  with  by  the  0.  A. :  Prestney  v.  Mayor  of  Colchester, 
24  C.  D.  376;  Lloyds  Bank  v.  Luck,  W.  N.  (1901)  130.  Production  may  be 
ordered  to  take  place  at  the  office  of  a  District  Registrar:  J.  A.  1873,  s.  66; 
or  the  documents  may  be  ordered  to  be  brought  into  Ct.:  Dan.  Pr.  590;  Seton, 
56  No.  7.  Bankers'  books  or  other  books  of  account,  or  books  in  constant  use 
for  the  purpose  of  any  trade  or  business  referred  to  in  the  pleadings  or  affidavits 
of  a  party,  may  be  inspected  at  their  usual  place  of  custody:  0.  XXXI.  17. 

(A)  See  note  Qc),  p.  1011. 
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1906. 

Notice  to 
extend  time 
for  filing  affi- 
davit as  to 
dooumentB  (i). 
[Dan.  Pr. 
591.] 


Formal  parts:  see  Form  44. 

Take  notice  that  the  plaintiff  [or  as  may  he :  see  Form  1904] 
intends  to  apply,  dc,  that  the  time  limited  by  the  order  dated  the 
day  of ,  19 — ,  for  the  applicant  to  mjake  and  file  an  affi- 
davit as  to  document^  may  be  (further)  enlarged  to  the day 

of ,  19 — .    And  that  the  costs  of  this  application  may  be  costs 

in  the  action. 


1907. 

Affidavit 
admitting 
the  posses- 
sion of  docu- 
ments (A). 
[Dan.  Pr. 
691.] 


Formal  -parts:  see  Form  8  or  10. 

1.  I  [or,  We — or,  The  above-named  defendants,  the Com- 
pany, Limited — or  as  may  fee]  have  in  my  [pr,  our — or,  their] 
possession  or  power  the  documents  relating  to  the  matters  in  ques- 


(«)  The  time  is  limited  by  the  order  for  discovery.  The  time  runs  in  the 
long  vacation:  0.  LXIV.  5;  but  may  be  enlarged  by  the  Ct.  or  a  Judge,  and 
that,  notwithstanding  the  previous  expiration  of  the  time  allowed:  Ibid.  r.  7. 

(Je)  Affidavit  of  documents. — See  0.  XXXI.  13;  App.  B.  No.  8;  and  head- 
note,  p.  1010.  This  form  should  be  adhered  to,  and  only  varied  in  so  far  as  may 
be  necessary  to  meet  the  circumstances  of  the  case;  it  "  is  the  right  form,  and 
is  intended  to  be  the  common  form.  An  affidavit  of  documents  is  intended  now 
to  be  exhaustive,  and  the  form  given  in  the  Act  is  so  "  :  per  Lindley,  L.  J., 
Anon.,  W.  N.  (1876)  39,  40.  The  paragraphs  numbered  2,  3,  and  the  sub- 
division of  the  first  schedule  are  necessary  only  where  the  party  making  the 
affidavit  claims  privilege  for  any  of  his  documents;  the  paragraphs  numbered 
4,  5,  6,  and  the  second  schedule  are  necessary  only  where  the  party  has  parted 
with  documents  relating  to  the  matters  in  question.  The  affidavit  must  specify 
all  the  documents  which  the  deponent  has  in  his  possession  or  power,  relating  to 
the  matters  in  question,  even  though  he  claim  privilege  for  them;  but  any 
identification  of  documents  which  is  sufficient  to  enable  the  Ct.  to  order  their 
production  is  sufficient:  Taylor  v.  Batten,  4  Q.  B.  D.  85;  Fortescue  v.  F.,  24 
W.  R.  945;  Taylor  v.  Oliver y  34  L.  T.  802;  National  Association  of  Plasterers 
V.  Smithies,  (1906)  A.  O.  434.  As  to  what  has  been  held  to  be  sufficient  and 
insufficient  descriptions,  see  Dan.  Pr.  692;  Seton,  73.  An  affidavit  oppressive 
in  length  has  been  ordered  off  the  file:  Walker  v.  Poole,  21  C.  D.  835;  Mill  v. 
Mart  Davis,  26  C.  D.  470.  The  deponent  cannot  be  cross-examined  on  this 
affidavit:  Dan.  Pr.  594.  The  affidavit  is  final  and  conclusive,  unless  something 
appears  in  the  affidavit  or  the  schedule  thereto,  or  from  admissions  in  the 
pleadings,  or  in  affidavits  filed  in  the  proceedings,  which  enables  the  Ct.  to  say 
they  cannot  rely  upon  the  affidavit:  Dan.  Pr.  594;  Seton,  72,  73.  The  strictness 
of  this  rule  haa,  however,  been  considerably  modified  by  the  modern  practice; 
for  by  O.  XXXI.  19a  (3),  an  application  may  be  made  for  discovery  of  specific 
documents,  notwithstanding  an  affidavit  of  documents  has  already  been  ordered 
or  made.  In  support  of  such  application  an  affidavit  of  the  party  seeking 
discovery  must  be  made  showing  that  to  the  belief  of  the  deponent  the  party 
from  whom  discovery  is  sought  has  or  has  had  in  his  possession  or  power  the 
documents  specified  in  the  application,  and  that  they  relate  to  the  matters  in 
question.  But  the  scope  of  the  rule  is  to  confine  an  application  under  it  to 
speoifio  documents:  White  v.  Spafford,  (1901)  2  K.  B.  241;  Muntley  v.  Sack- 
worth  Collieries,  (1911)  W.  N.  34,  C.  A. 
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tion  in  this  action  set  forth  in  the  first  and  eeoond  parts  of  the  first 
schedule  hereto. 

2.  I  [or,  We — or.   The  said  defendants,  the   Company, 

Limited — or  as  may  he]  object  to  produce  the  said  documents  set 
forth  in  the  second  part  of  the  said  first  schedule  hereto  (I) . 

3 .  That  (Here  state  upon  vihat  grounds  the  ohjectiori  is  made, 
<md.  verify  the  facts,  as  far  as  may  be  {m) ) . 

4.  I  [or,  We — or,  The  said  defendants,  the   Company, 

Limited],  have  had,  but  have  not  now,  in  my  \or,  our — or,  theii{] 
possession  or  power  the  documents  relating  to  the  matters  in  ques- 
tion in  this  action  set  forth  in  the  second  schedule  hereto. 

5.  The  last  mentioned  documents  were  last  in  my  [or,  our] 
possession  or  power  [orf  were  last  in  the  possession  or  power  of 
the  said Company,  Limited]  on  {State  when). 

6.  That  (State  ufhat  has  become  of  the  last  mentioned  docu- 
ments, and  in  whose  possession  they  noiv  are) . 

7 .  According  to  the  best  of  my  [or,  our]  knowledge,  informa- 
tion and  belief,  I  [or,  we — or,  the  said Company,  Limited] 

have  not  now  and  never  [or  where  there  are  several  deponents :  nor 
hath  nor  have  either  or  any  of  us,  nor  have  we  nor  either  or  any  of 
us  ever  (n)]  had  in  my  [or,  their]  possession,  custody,  or  power. 

Where  there  are  several  deponents,  say :  in  the  possession, 

custody,  or  power  of  us,  or  either  [or,  any]  of  us, 
or  in  the  possession,  custody,  or  power  of  my  [or,  their]  solicitors 
or  agents,  solicitor  or  agent. 

Where  there  are  several  deponents,  say :  of  any  solicitors  or 

agents,  solicitor  or  agent  for  us,  or  either  [or,  any]  of  us, 
or  in  the  possession,  custody,  or  power  of  any  other  persons  or 
person  on  my  [or,  their]  behalf, 

Where  there  are  several  deponents,  say :  on  behalf  of  us  or 

either  [or,  any]  of  us, 
any  deed,  account,  book  of  account,  voucher,  receipt,  letter,  memo- 
randum, paper,  or  writing,  or  any  copy  of  or  extract  from  any 
such  document,  or  any  other  document  whatsoever,  relating  to  the 
matters  in  question  in  this  action,  or  any  of  them,  or  wherein  any 

(Z)  As  to  sealing  or  covering  up  parts  of  documents,  see  Seton,  83. 

Cm)  See  0.  XXXI.  13;  and  headnote,  p.  1010.  Notwithstanding  the  objection 
to  produce  the  documents,  they  must  be  described  with  sufficient  distinctness  to 
enable  the  Ct.  to  order  production  if  the  objection  should  be  overruled:  Dan. 
Pr.  592;  Seton,  73.  The  affidavit  must  also  state,  clearly  and  distinctly,  the 
reasons  or  objections  against  production,  and  must  verify  the  facts  upon 
which  such  reasons  or  objections  depend:  see  Form  8  in  App.  B.  As  to 
£he  grounds  on  which  documents  may  be  protected  from  production,  see  Dan. 
Pr.  605' — 633;  Seton,  83 — 97;  see  note  (»),  p.  1006;   and  Bray  on  Discovery. 

(w)  See  Fendall  v.  O'Oonnell,  29  C.  D.  899. 
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entry  has  been  made  relative  to  such  matters,  or  any  of  them,  other 
than  and  except  the  documents  set  forth  in  the  said  first  and  second 
schedules  hereto . 

The  first  schedule  above  referred  to. 
First  part. 
Second  part. 

{The  following  descriptions  mil  probably  coiner  most  documents 
for  which  privilege  can  he  clcdmed.) 

Correspondence  between  the  plaintiff  and  his  solicitors  and  their 
London  agents  in  reference  to  his  claim  in  this  action,  and  in 
contemplation  of  this  action. 

Certain  documents  u)Meh  hdve  come  into  existence  or  been  made 
confidentially  solely,  for  the  purpose  of  obtaining  for  or  furnish- 
ing to  the  plaintiff's  solicitors  evidence  to  be  used  in  this  action, 
or  information  u^hich  might  lead  to  the  obtaining  of  such  evidence 
or  information  as  to  the  evidence  vfhich  could  be  obtained  or  other- 
tvise  for  the  use  of  the  plaintiff's  solicitors  to  enable  them  to 
conduct  or  advise  the  plaintiff  uMether  to  prosecute  this  action,  or 
otherwise  advise  the  plaintiff  in  reference  thereto  whether  under 
the  actual  advice  or  direction  of  the  plaintiff's  solicitors  at  their 
irrtplied  request  or  invitation,  or  by  the  plaintiff's  direction  for 
the  purpose  of  communication  to  the  plaintiff's  solicitors,  though 
not  at  the  request  of  the  plaintiff's  solicitors,  and  though  not  in 
fact  corrwnunicated  to  them  inn) . 

Instructions  laid  before  counsel  in  contemplation  of  and  in  this 
action  and  for  his  opinion  as  to  the  plaintiff's  claim  in  this  action 
uiith  his  opinion  thereon. 

Drafts  of  the  pleadings  and  other  proceedings  in  this  action, 
with  counsel's  and  plaintiff's  solicitors  and  their  London  agents' 
notes  and  observations  thereon. 

A  bundle,  marked  A.,  comprising  certain  documents  Nod.  1 
to      inclusive,  dated  as  follows :  (give  dates) . 

I  have  carefully  examined  all-  the  documents  contained  in  the 
bundle,  marked  A.,  all  of  which,  to  the  best  of  my  belief,  form 
or  sfupport  or  evidence  or  relate  [as  the  case  may  be]  to  my  oum 
case,  and  they  contain  nothing  impeaching  my  case  or  support- 
ing or  tending  to  support  the  defendant's  case  in  this  action . 


The  second  schedule  above  referred  to. 


inn)  See   Birmingham,   #c.    Omnibus   Co.   t.    L.    ^   N.    W.   Rly.,   (1913)   3 
K.  B.  850  (O.  A.). 
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*|  1908. 

M   Formal  parts :  see  Form  8  or  10 .  Affidavit 

;-     1 .  According  to  the  best  of  my  [or,  our]  knowledge,  inf orraa-  posJe^fon  * 

tioii,  and  belief  {Continvte  as  in  paragraph  7  of  preceding  Form,  9**"^ 

doic^i  to  relative  to  such  matters  or  ,any  of  them).  [Dan.  Pr. 

591.] 


1909. 

Formal  parts :  see  Form  44.  Notice  to 

Take  notice  that  the  plaintiff  [or  as  ma^f  be]  intends  tio  apply,  g^Jienoy 
<i;c.,  to  consider  the  sufficiency  of  the  affidavit  of  the  defendant  [^or  of  affidavit 

cs  may  6e],  sworn  the day  of ,  19 — ,  as  to  the  possession  of  ments  (o). 

documents,  pursuant  to  the  order  dated  the  — —  day  of ,  19 — .  [^^^-  ^• 

And  that  the  said  defendant  \_or  as  ma^  &e]  may  be  ordered  to 
pay  the  costs  of  this  application. 


Formal  parts :  see  Form  44.  Notice  for 

Take  notice  that  the  plaintiff  \or  as  'mair  be^  intends  to  apply;  *"?'^^^ 

,       ,    „      ,  .     T,    r  ,  -n  -■^/^.^  affidavit  as  to 

4X0.,  that  the  defendant  A.  a.  [or  as  may  be :  see  ijorm  1904J,  may  particular 

be  ordered,  within days  after  service  of  the  order  to  be  made  doeumente 

upon  this  application,  to  make  and  file  a  f ui'ther  full  and  sufficient  [Dan.  Pr. 

.  ■         •  •  595 1 

affidavit,  stating  whether  he  has,  or  has  had,  in  his  possession  or       '-' 
power  any,  and  (if  any)  which  of  the  following  documents  relating 
to  the  matters  in  question  in  this  action,  and  accounting  for  the 
same,  that  is  to  say  (Here  describe,  as  precisely  as  possible,  the 
documents  as  to  which  discdvery,  is  sought) . 


(o)  The  application  should  only  be  in  this  form  where  the  affidavit  as  to 
documents  is  insufficient  in  form. 

(p)  A  party  cannot  be  cross-examined  upon  his  affidavit  as  to  documents- 
nor  according  to  the  former  practice  could  evidence  be  adduced  to  contradict  it; 
and  if  the  party  seeking  discovery  suspected  that  any  document  had  been  kept 
back,  his  only  course  was  to  interrogate  upon  the  point;  but  if  there  was, 
anything  in  the  affidavits  or  pleadings  of  the  party  making  the  affidavit  as  to 
documents,  or  in  the  documents  mentioned  in  the  affidavit,  throwing  discredit 
upon  that  affidavit,  then,  but  not  otherwise,  the  party  seeking  discovery  might 
apply  for  an  order  requiring  the  other  party  to  make  a  further  affidavit  as  to 
the  possession  of  the  documents,  which  from  his  pleadings  or  affidavits  appear 
to  be  in  his  possession:  Jones  v.  Monte  Video  Gaa  Co.,  5  Q.  B.  D.  656;  Com- 
pagnie  Finaneiere,  §o.  v.  Peruvian  Guano  Co.,  11  Q.  B.  D.  56,  0.  A.;  Hall  v. 
Truman,  29  0.  D.  307;  Nicholl  v.  Wheeler,  17  Q.B.  D.  101;  Lyell  v.  Kennedy, 
27  0.  D.  19;  Kent  Coal  Concessions,  Ltd.  v.  Duguid,  (1910)  A.  C.  462;  Seton, 
72.  But  the  strictness  of  this  rule  of  practice  has  been  considerably  modified 
by  the  provisions  of  O.  XXXI.  19a  (3).  See  note  (A),  p.  1014.  For  form  of 
order  see  Seton,  59,  No.  13.  See  Form  1923  as  to  production  of  specified 
docurjents. 
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1911. 

Notice  to  pro-      Fomtdl  parts :  see  Form  31. 

mentsfor  Take  notioe'that  the  plaintiff  [or,  the  defendant  C.  D. — or  as 

inBEeotwn  [q).  y^^y  jg  .  ggg  j^orm  1904]  requires  you  to  produce  for  his  inspection 


[Dan.  Pr. 
596.] 


the  documents  referred  to  in  (the paragraphs  of)  your  state- 
ment of  claim  \or,  of  defence — or  as  mai/,  be]  delivered  on  thi& 

day  of  ,  19 —  [or,  referred  to  in  the  affidavit  of , 

[sworn  or]  filed  in  this  action  on  the day  of ,  19 — ,  and  in 

the  first  and  second  parts  of  the  first  schedule  thereto — or  as  ma^ 
be].  (Name  and  address  of  solicitor  for  party 

giving  the  notice.) 
To  (name  and  address  of  solicitor  for 
party  to  whom  notice  is  given) . 


1912. 

Notice  to 
have  inspec- 
tion post- 
poned until 
after  issue 
or  question 
determined 


1913. 

Notice  for 
time  to  pro- 
duce docu- 
ments for 
inspection  (i) 
[Dan.  Pr. 
596.] 


Formal  parts:  see  Form  44. 

Take  notice  that  the  defendant  [or  as  may  be]  intends  to  apply ,. 
dc,  that  (Continue  as  in  Form  1893,  (is  to  the  trial  of  an  issue  of 
fact  or  law) .    And  that  the  inspection  by  the  plaintiff  [or  as  may 

be]  of  the  documents  referred  to  in  his  notice,  dated  the day 

of ,  19 — ,  may  be  postponed  until  after  the  said  questions  or 

issues  shall  have  been  determined.  And  that  after  the  determina- 
tion thereof  either  party  mlay  be  at  liberty  to  make  such  applica- 
tion as  to  an  inspection  of  the  said  documents  as  he,  may;  be 
advised.  And  that  the  costs  of  this  application  may  be  costs  in 
the  action. 


Formal  parts:  see  Form  44. 

Take  notice  that  the  defendant  [or  as  may  be]  intends  to  apply, 
dc,  that  the  time  allowed  for  the  applicant  to  produce  for  the- 
inspection  of  the  plaintiff  [or  as  nnay  be]  or  his  solicitor,  the  docu- 

(ff)  See  0.  XXXI.  16,  16;  App.  B.  No.  9;  and  headuote,  p.  1010;  QuUter  v, 
Seatley,  23  C.  D.  42.  A  document  mentioned  in  particulars  is  within  the  rule: 
Cass  V.  Fitzgerald,  W.  N.  (1884)  18;  and  so  is  an  affidavit  in  answer  to  inter- 
rogatories: ilfoore  V.  Peachey,  (1891)  2  Q.  B.  707;  and  an  affidavit  sworn  but 
not  filed  on  a  motion  to  set  aside  an  award,  where  a  copy  had  been  furnished 
to  the  opposite  party:  Be  Fenner  and  Lord,  (1897)  1  Q.  B.  667.  Where 
privilege  is  claimed  and  established  for  a  document  referred  to  in  the  pleadings,, 
production  of  it  will  not  be  ordered:  Roberts  v.  Oppenheim,  26  0.  D.  724;  and 
see  Milbank  v.  M.,  (1900)  1  Ch.  376.  As  to  costs  of  notice  and  inspection,  see 
O.  LXV.  27  (17);  as  to  copies  of  documents.  Ibid.  (18). 

(r)  See  O.  XXXI.  20;  and  headnote,  p.  1011;  Seton,  88,  89. 

(«)  As  to  time  for  giving  notice  of  appointment  to  inspect,  see  O.  XXXI.  17 ;. 
and  headnote,  p.  1010.     As  to  enlarging  the  time,  see  0.  LXIV.  7. 
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ments  referred  to  in  the  notice  given  by  the  said  plaintiff  [or  as 

mat/  be],  and  dated  the day  of ,  19 — ,  may  be  (further) 

enlarged  to  the day  of ,  19—.    And  that  the  costs  of  this 

application  may  be  costs  in  the  action. 


1914. 

Formal  parts:  see  Form,  44.  Notice  for 

leaTe  to  seal 
Take  notice  that  the  defendant  [or  as  may  be]  intends  to  apply,  up  iirelevaut 

dc,  that  he  may  be  at  liberty  to  seal  [or,  cover]  up  such  parts  of  mate  («f 
the  documents  referred  to  in  the  noitioe  given  by  the  plaintiff  [or  C^*^-  ^■ 

as  may  be]  in  this  action,  and  dated  the 'day  of ,  19 — , 

as  according  to  an  affidavit  to  be  made  by  the  said  defendant,  do 
not  relate  to  the  matters  in  question  in  this  action  [or,  are  privi- 
leged from  production  to  the  said  plaintiff]. 


1915. 

Formal  parts:  see  Form  8  or  10.  Affidavit  of 

sealing  up 

1 .  Identify  the  documents  of  which  parts  have  been  sealed  (or  irreioTant 
covered)  up ;  as  thus :   The  two  documents  now  produced  and  man.  Pr 
shown  to  me,  and  marked  respectively  A.  and  B.  (m),  are  respec-  ^^^O 
tively  the  {Describe  them),  referred  to  in  the paragraph  of 

my  defence  [or  as  may  be]  in  this  action  [or,  referred  to  in  the 
first  part  of  the  first  schedule  to  my  affidavit  filed  in  this  action  on 
the  — —  day  of ,  19 — ]. 

2 .  I  have  sealed  [or,  covered]  up  such  parts  of  the  said  exhibited 
documents  marked  A.  and  B.  as  do  not  relate  to  the  matters  in 
question  in  this  action  [or,  as  are  privileged  from  production  to 
the  plaintiff — or  as  may  belf. 

3.  Verify  the  grounds  on  which  the  parts  are  sealed  (or  covered)' 
up ;  as  thus :  Jf  o  portion  of  the  parts  of  the  said  documents  sealed 
[or,  covered]  up  relates  to  the  matters  in  question  in  this  action,  or 

(0  See  Seton,  83.  Por  form  of  order,  see  Ibid.  56,  No.  6.  The  liberty  to 
seal  up  will  be  included  in  the  order  for  production,  if  it  is  claimed  at  the 
time  such  order  is  made.  As  to  when  sealing  up  will  not  be  allowed,  see  {Re 
Pickering,  25  0.  D.  247.  Actual  sealing  up  cannot  be  insisted  on  if  it  would 
interfere  with  the  conduct  of  the  business  of  the  party  giving  discovery,  and 
in  such  case  the  covering  up  upon  oath  of  the  irrelevant  parts  is  sufficient: 
Graham  v.  Button,  (1897)  1  Ch.  761.  Where  a  few  unimportant  portions  have 
been  improperly  sealed  up  it  is  not  sufficient  to  authorize  a  general  unsealing.- 
Jones  V.  Andrews,  58  L.  T.  601. 

(u)  For  form  of  memorandum  of  exhibit,  see  Form  27.  If  the  documents 
are  numerous,  it  is  desirable  not  to  use  the  letters  of  the  alphabet  as  exhibits  or 
titles:  see  note  (m)  to  Form  27. 
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any  of  them  [or,  The  parts  of  the  said  documents  sealed  [pr,  covered] 
up  contain  matter  relating  exclusively  to  my  case  in  this  action, 
and  do  not  contain  anything  impeaching  my  case,  nor  anything 
forming  or  supporting  the  title  or  the  case  of  the  plaintiff,  nor 
anything  in  any  manner  material  to  the  plaintiff's  case  in  this 
action  (a;) — or  as  inay  he,  and  if  covered  up  instead  of  being 
sealed,  state  that  seaUng  up  would  interfere  with  the  conduct  of 
the  business  of  the  party  giving  discovery]. 


1916. 

Appointment 
to  inspect 
documents 

[Dan.  Pr. 

596.] 


Formal  parts:  see' Form  31. 

Take  notice  that  the  plaintiff  [or  as  may  be]  can  inspect  the  docu- 
ments mentioned  in  his  notice  dated  the day  of ,  19 — , 

//  the  party  giving  the  notice  objects  to  produce  any  of  his 
documents,  say :  except  the  documents  mentioned  in  the 
schedule  hereto  (y), 

at  my  office,  situate  at [or,  if  the  documients  io  be  produced 

are  bankefs'  books,  or  other  books  of  account,  or  books  in  constant 

use  for  the  purpose  of  any  trade  or  business,  at  No.  ,  the 

place  of  business  of  the  plaintiff  [or  as  may  be],  being  the  usual 

place  of  custody  of  such  documents],  on day  next,  the day 

of ,  19 — ,  between  the  hours  of and o'clock. 

The  defendant  C.  D.  [or  as  may^  be\  objects  to  produce  the 
documents  mentioned  in  the  schedule  hereto  on  the  ground  that 
{Here  state  the  groimd  upon  which  the  party  objects  to  produce 
the  documents  {y) ) . 

The  Schedule. 


1917. 

Notice  re- 
fusing inspec- 
tion («). 
TDan.  Pr. 

897.] 


Formal  parts :  see  Form  31 . 

Take  notice  that  the  defendant  [or  as  may  be]  objects  to  give 
the  plaintiff  [or  as  may  be]  inspection  of  the  documents  mentioned 

in  his  notice  dated  the day  of ,  19 — ,  on  the  ground  that 

{Here  state  the  groimd  upon  which  the  party  objects  to  produce 
the  documents  (z) ) . 


(k)  See  Kettlewell  v.  Barstow,  L.  R.  7  Ch.  686. 

(j/)  See  0.  XXXI.  17;  App.  B.  No.  10;  and  headnote,  p.  1010.    As  to  inspec- 
tion of  business  books,  see  Lloyds  Banh  v.  Liicl-,  W.  N.  (1901)  130. 
(a)  See  0.  XXXI.  17;  App.  B.  No.  10;   and  headnote,  p.  1010. 
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1918. 

Formal  parts:  see  rorm  44.  Notice  for 

Take  notice  that  the  plaintiff  [or  as  may  he~]  intends  to  apply,  production 

etc.,  that  forinspeo- 

If  so,  add :    notwithstanding  the  objection   raised    by    the  [Dan.  Pr. 
defendant  A.  B.  [pr  as  may  fee]  by  his  affidavit,  filed  the  ^93,  697.] 

— —  day  of ,  19 —  [or,,  by  his  notice  given  in  this  action 

and  dated  the day  of ,  19 — J,  to  produce  the  docu- 
ments hereinafter  mentioned, 
the  defendant  A.  B.  [or  as  maay  be:  see  Form  1904]  may  be 
ordered,  at  all  seasonable  times,  upon  reasonable  notice,  to  produce 
at  {State  where,  as:  the  office  of  Mr.  D.,  his  solicitor,  situate  at 

-^ — ),  the  several  documents  mentioned  in  the paragraphs  of 

the  said  defendant's  defence  [or  as  may  fee]  in  this  action  [or, 
mentioned  in  the  affidavit  of  the  said  defendant  [or  as  may  fee] 

filed  in  this  action  on  the of ,  19 — ,  and  in  the  first  anpL 

second  parts  of  the  first  schedule  thereto],  and  thereby  appearing 
to  be  in  the  possession  or  power  of  the  said  defendant  [or,  men- 
tioned in  the  affidavit  of ,  filed  in  this  action  on  the of 

,  19 — ,  and  in  the  schedule  thereto,  and  thereby  alleged  to  be 

in  the  possession  or  power  of  the  said  defendant — or  as  may  fee]. 
And  that  the  applicant,  his  solicitors  and  agents, 

If  it  is  desired  that  the  doeuments  should  fee  inspected  by  a 
special  agent  on  behalf  of  the  applicant,  add:  and  also  Mr. 
X.  Y.,  of  (residence),  accountant  [or  as  may  be  (fe)], 
may  be  at  liberty  to  inspect  and  peruse  the  documents  so  produced, 
and  to  make  notes  of  their  contents  and  to  be  supplied  with  copies 
thereof  and  extracts  therefrom  as  the  applicant  shall  be  advised 
upon  payment  therefor  at  the  rate  of  fourpence  per  folio.  And 
that  the  said  defendant  A.  B.  [or  as  may  be]  may  be  ordered  to 
produce  the  same  documents  upon  any  examination  of  witnesses 
in  this  action,  and  at  the  trial  thereof,  as  the  applicant  shall 
require.  And  that  the  costs  of  this  application  may  be  costs  in 
the  action  [or.  And  that  the  said  defendant  A.  B.  [or  as  may  be] 
may  be  ordered  to  pay  the  costs  of  this  application]. 

(a)  See  0.  XXXI.  14,  18;  and  headnote,  p.  1010.  For  forms  of  order,  see 
Seton,;58,  No.  12;  Ibid.  60,  No.  16.  As  to  the  power  of  the  Ct.  or  a  Judge 
to  inspect  a  document  in  respect  of  which  privilege  is  claimed,  see  0.  XXXI. 
19a  (2);  Ehrmann  v.  E.,  (1896)  2  Oh.  826;  Aimworth  v.  WiUing,  (1900)  2 
Oh.  315. 

(6)  An  order  for  production  to  a  party,  his  solicitors  and  agents,  means 
only  to  the  solicitors  in  the  action,  and  persons  professionally  connected  with 
them,  or  the  general  agents  of  the  party,  and  does  not  compel  production  to  an 
accountant  or  agent  specially  employed  for  the  particular  purpose  of  inspecting 
the  documents;  but,  if  necessary,  an  order  will  be  made  directing  production 
to  Buch  a  special  agent:  Dan.  Pr.  602. 
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1919. 

Affidavit  in         Formal  parts:  see  Form  8. 

[Dan.  Pr.            1  •  The  application  made  by  the  notice  for  further  directions  in 
*^^0  this  action  issued  on  the of instant  on  behalf  of  th©  plain- 

tiff \or  as  •may  &e]  is  for  the  purpose  of  obtaining  an  order 
giving  the  said  plaintiff  liberty  to  inspect  the  documents  men- 
tioned in  the  schedule  hereunder  written. 

2.  All  the  said  documents  relate  to  the  matters  in  question  in 
this  action,  and  are  relevant  to  the  qu^tions  to  be  decided  at  the 
hearing  thereof. 

3.  All  the  said  documents  are  in  the  possession  or  power  of  the 
defendant  A.  B.  [or  as  rrm/y  &e]. 

4.  SJww  means  of  Tmowledge. 

The  Schedule. 


1920. 

Notice  for 


produotion ,  ^<»^«^  V^^*'  ■   «««  ^"^"^  ^^l 

formspection,       Take  notice  that  the  plaintiff  \or  as  may  6e]  intends  to  apply, 
«fnSre  ^°      '^^■'  ^^^^-  ^^  defendant  A.  B.  as  to  the  several  documents  jnen- 


parties.  tioned  in  the  5th  and  6th  paragraphs  of  his  defence  in  this  action 

*9i, noteV)-]  [o^  C'^  'moif  be:  see  Form  1918],  and  thereby  appearing  [or^ 
alleged]  to  be  in  his  possession  or  power,  and  the  defendant  CD. 
as  to  the  several  documents  mentioned  (dc. ;  as  above),  and  therebyi 
appearing  [pr,  alleged]  to  be  in  his  possession  or  power,  may  re- 
spectively be  ordered,  at  all  seasonable  times,  upon  reasonable 
notice,  to  produce  the  said  documents  at  the  places  following,  that 
is  to  say:  as  to  the  said  documents  in  the  possession  or  power  of 
the  said  defendant  A.  B.  at  {State  'Where),  and  as  to  the  said  docu- 
ments in  the  possession  or  power  of  the  said  defendant  C.  D.  aJt 
(State  where).  And  that 'the  applicant,  his  solicitors  and  agents, 
may  be  at  liberty  to  inspect  and  peruse  the  documents  so  produced, 
and  to  make  notes  of  their  contents  and  to  be  supplied  with  copies 
thereof  and  extracts  therefrom'  as  the  appellant  shall  be  advised 
upon  payment  therefor  at  the  rate  of  fourpenoe  per  folio.  And 
that  the  eaid  defendants  A.  B.  and  CD.  respectively  may  be 
ordered  to  produce  the  said  documents  respectively  upon  any 
examination  of  witnesses  in  this  action  and  at  the  trial  thereof,  as 
the  applicant  shall  require.  And  that  the  costs  of  this  application 
may  be  costs  in  the  action  [pr,  And  that  the  said  defendants  A.  B. 
and  CD.  may  be  ordered  to  pay  the  costs  of  this  application]. 

(c)  This  affidavit  is  only  necessary  where  it  does  not  appear  by  the  pleadings 
or  affidavits  of  the  party  against  whom  the  application  is  made,  or  from  his 
affidavit  of  documents,  that  the  documents  of  which  inspection  is  sought  are 
in  his  possession  or  power:  O.  XXXI.  18;  and  headnote  at  p.  1010. 
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1921. 

Formal  parts :  see  Form  44.  Notice  that 

Take  notice  that  the  plain tiS  [_ar  as  may^  fee]  intends  to  apply,  entries  in 
dc,  that  m.  lieu  of  the  inspection  by  the  defendant  [or  as  may.  fee]  ^^ispess 
of  the  books  of  the  plaintiff  [or  as  may  fee]  used  in  his  business,  a  furmshed  (i). 
copy  of  the  entries  in  such  books  relating  to  the  miatters  in  ques-  ^gy^n"    ^' 
tion  in  this  action  niay  be  furnished  by  the  plaintiff  [w  as  may- 
fee],  such  copy  to  be  verified  byj  the  affidavit  of  the  plaintiff  \or  as 
^may  fee],  and  such  affidavit  to  state  whether  or  not  there  are  in  the 
•original  books  from  which  such  copy  is  made  any,  and,  if  any, 
what  erasures,  interlineations,  or  alterations.    And  that  the  costs 
■of  this  application  may  be  costs  in  the  action. 


1922. 

Formal  parts :  see  Form  44.  Notice  for 

Take  notice  that  the  plaintiff  [or  as  may  fee]  intends  to  apply,  ^^°  ^^'e  of^ 

<§c.,   that  the  documents  numbered  to  ,  in  the  first  business  of 

schedule  of  the  affidavit  of  the  applicant,  filed  the of ,  giving 

19 — ,    being   books    in    constant    use  for    the   purposes  of  the^°°^^(*)- 
a,|pplicant's  trade  or  business,  may  be  inspected  at  the  place  of  600.] 

business  of  the  applicant  at ,  in  the  county  of ,  instead 

of  being  produced  at  the  office  of  Mr.  D.,  the  solicitor  for  the 

applicant,  as  provided  by  the  order  dated  the of ,  19 — . 

And   that   the   costs   of   this  application  may  be  costs   in   the 
action  (/) . 


1923. 

Formal  parts :  see  Form!  44.  Notice  for 

Take  notice  that  the  plaintiff  \pr  as  may  fee]  intends  to  apply,  of °apeoifi°d 
■do.,  that  the  defendant  [or  as  jmiy,  fee]  (may  be  ordered  to  state  by.  documents  (^). 
affidavit  whether  he  has,  or  has  had,  in  his  possession  or  power  ggg.]' 
any  or  which  qf  the  following  documents  relating  to  the  matters 

(_d)  See  O.  XXXI.  19a  (1);  and  headnote  at  p.  1010.  The  application  must 
be  supported  by  an  affidavit  of  some  person  who  has  examined  the  copy  with 
the  original  entries,  which  must  state  whether  or  not  there  are  in  the  original 
books  any  and  what  erasures,  interlineations,  or  alteration^. 

(e)  See  O.  XXXI.  17;  and  headnote  at  p.  1010;  Prestney  v.  Mayor  of 
Colchester,  24  C.  D.  376;  Bustros  v.  B.,  30  W.  R.  374;  Lloyds  Bank  v.  Lieoh, 
W.  N.  (1901)  130. 

(/)  Special  terms  as  to  costs  may  be  imposed:  Prestney  v.  Mayor  of  Col- 
■chester,  24  0.  D.  376. 

{g)  See  O.  XXXI.  19a  (3);  and  headnote  at  p.  1010.  The  application  must 
be  supported  by  an  affidavit  stating  that  in  the  belief  of  the  deponent  the 
party  against  whom  the  application  is  made  has,  or  at  some  time  had,  in  his 
possession  or  power  the  document  or  documents  specified  in  the  application. 
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in  question  in  this  action,  viz.  {specify^  the  documents),  and  if 
such  documents  or  any  of  theni'  are  not  now  in  his  possession  or 
power,  stating  when  he  parted  with  the  same,  and  what  has  become 
thereof.  And  that  the  said  defendant  [or  as  may  &e]  may  be 
ordjered:  [Proceed  as  in  Form  1904,  doum  to  at  the  rate  of  four- 
pence  per  folio]. 


1924. 

Notice  for 
inspection  by 
transferee  of 
the  interest  or 
liability  of  a 
party  who 
before  the 
transfer  had 
obtained  an 
order  to 
inspect. 


Formal  parts:  see  Form  44. 

Take  notice  that  the  plaintiff  B.  intends  to  apply,  dc,  that 
he  may  be  at  liberty  to  have  the  same  inspection  of  the  documents 
mentioned  or  referred  to  in  the  order  made  in  this  action  dated 

the, of ,  19 — ,  and  the  s^me  power  to  make  notes  of  their 

contents  and  to  be  supplied  with  copies  thereof  and  extracts  there- 
from, as  was  given  by  the  said  order  to  the  late  plaintiff  L.,  noiw 
a  bankrupt.  And  that  the  said  plaintiff  B.,  his  solicitors  and 
agents,  may  be  at  liberty,  at  all  seasonable  times,  upon  giving 
reasonable  notice,  to  inspect  the  same  documents,  with  the  assist- 
ance of  the  said  late  plaintiff  L.  as  his  accountant.  And  that  the 
costs  of  this  application  may  be  costs  in  the  action. 


1925. 

Notice  to 
produce 
documents  at 
trial  or  on 
examination 
of  witnesses. 


Formal  parts :  see  Form'  31 . 

Take  notice  that  you  are  hereby  required,  in  pursuance  of  the 

order  made  in  this  action  for  production  dated  the of , 

19 — ,  to  produce   {State  where,  as:  before  Mr.    Justice    , 

at  the  trial  of  this  action  [or,  before ,  esquire,  an  examiner. 

of  this  Court],  on day,  the day  of ,  19 — ,  at. of 

the  clock  in  the  ^ndon,  upon  an  examination  of  witnesses  in 

this  action),  the  several  documents  mentioned  or  referred  to  in  the 

said  order  dated  the  day  of  ,  19 —  [or,  the  fojllowing 

documents  mentioned  or  referred  to  in  the  said  order  dated  the 

day  of ,  19 — ,  that  is  to  say:  (Here  specify,  the  documents 

required  to  he' produced)']. 


and  that  they  relate  to  the  matters  in  question  in  the  cause  or  matter,  or  to 
some  of  them:  Ibid.  The  rule  considerably  infringes  on  the  old  rule  of  the 
Ct.  that  the  statements  in  an  affidavit  of  documents  were  oonolusive.  The 
scope  of  the  rule,  however,  is  confined  to  specific  documents,  to  which  the 
applicant  can  point  in  his  affidavit:  White  v.  Spa-fford,  (1901)  2  K.  B.  241  j 
Euntley  v.  Backworth,  (1911)  W.  N.  34,  C.  A. 
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1926. 

Formal  parts:  see  Form  44.  Notice  for 

Take  notice  that  the  plaintiff  [or  as  may  -be]  intends  to  apply,  dooumenta  in 
dc,  that  the  defendant  A.  B.  [or  as  may  be :  see  Form  19041  may  poii''t,  and  for 

.      .  '-  /  J        J    leave  to  in- 

be  ordered,  within  — —  days  after  service  of  the  order  to  be  made  speot  same 

upon  thifj  application,  to  produce  and  leave  at  the  Central  Offioe  rpan/Pr. 
of  the  Supreme  Court  of  Judicature  (J,)  [or,  with  the  Eegistrar  590,  oonj 

of  the  District  Registry  at ],  the  several  documents  mentioned 

in  the paragraphs  of  the  said  defendant's  defence  [or  as  may 

be}  in  this  action  [or,  mentioned  in  the  affidavit  of  the  said  defen- 
dant [or  as  may  he\,  filed  in  this  action  on  the day  of , 

19 — ,  and  in  the  first  and  second  parts  of  the  first  schedule  thereto — 
or  as  way  be\,  and  thereby  appearing  to  be  in  the  possession  or 
power  of  the  said  defendant  [or  as  may  be].  And  that  the  appli- 
cant, his  solicitors  and  agents,  may  be  at  liberty  to  inspect  and 
peruse  the  documents  so  produced  and  left,  and  to  make  notes  of 
their  contents,  and  to  be  supplied  with  copies  thereof  and  extracts 
therefrom,  as  the  applicant  shall  be  advised  upon  payment  therefor 
at  the  rate  of  fourpence  per  folio  (fc).  And  that  the  said  docu- 
ments may  be  produced  by  the  proper  officer,  upon  any  examina- 
tion of  witnesses  in  this  action  and  at  the  trial  thereof  as  the 
applicant  shall  require.  And  that  the  costs  of  this  application 
may  be  costs  in  the  action. 


1927. 

Formal  parts:  see  Form  44.  Notice  to 

Take  notice  the  defendant  A.  B.  [or  as  may  be]  intends  to  apply,  l^^^^t^ 

dc,  that  the  time  limited  by  the  order  dated  the day  of ,  deposit  (?). 

19 — ,  for  the  applicant  to  deposit  documents  in  Court  may  be 

(further)  enlarged  to  the of ,  19 — .    And  that  the  costs 

of  this  application  may  be  costs  in  the  action. 


1928. 

{Short  title  and  reference  to  the  record.)  Memoran- 

For  inspecting  documents.  i'^eoting- 

Dated  — —  day  of ,  19 — .  documents 

(Name  and  address  of  solicitor  or  party  inspecting.)      [Dan.  Pr. 

602.] 


(A)  For  forms  of  order,  see  Seton,  66,  No.  7. 

(t)  See  O.  IiXl.  30.  As  to  the  mode  of  deposit,  see  Dan.  Pr.  602,  note  (a). 
The  proper  place  for  deposit  is  the  Filing,  Record  and  Enrolment  Department, 
Boom  83,  Royal  Courts  of  Justice. 

(k)  See  Dan.  Pr.  602;  O.  LXV.  27  (18). 

(0  See  0.  LXIV.  7. 

(m)  On  inspection  a  fee  is  payable  of  2s.  6d.  for  each  hour,  or  part  of  an 

D. — F.  65 
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1929. 

Hemoran- 
doin  bespeak- 
ing attend- 
ance of  officer, 
on  examina- 
tion of 
witneBses  or 
at  trial,  -with 
documents  de- 
posited (»). 
[Dan.  Pr. 
603.] 


(Short  title  and  reference  to  the  record.) 
For  attendance  with  (Describe  the  documents ;  as  thus :  all  the 
documents  deposited  by  the  defendant  A.  B.,  pursuant  to  the  order 

dated  the of -,  19 — ),  at  the  Court  of  Mr.  Justice  [or  as 

may  be]  on day,  the of ,  19 — ,  at of  the  clock 

in  the noon,  on  the  trial  of  this  action  [or,  on  an  examination 

of  witnesses  in  this  action]. 

Dated day  of ,  19—. 

(Name  and  address  of  solicitor  or  party  bespeaking 
the  attendance.) 


1930. 

Notice  for  the 
delivery  out 
of  documents 
deposited  in 
Court  under 
an  order. 
[Dan.  Pr. 
603.] 


Formal  parts:  see  Form  44. 

Take  notice  that  the  plaintiff  [or  as  maybe]  intends  to  apply, 
dc,  that  (Describe  what;  as  thus:  all  the  documents 

Or,  the  documents  mentioned  in  the  schedule  hereto), 

deposited  by at  the  Central  Office  of  the  Supreme  Court  [or 

as  may  be],  pursuant  to  the  order  dated  the of ,  19 — , 

may  be  delivered  out  to  the  appKcant. 


1931. 

Receipt  on 
delivery  out 
of  deposited 
documents. 
[Dan.  Pr. 
«03.] 


Keceived  the  documents  [or  as  they  may  be  described  in  the 
order]  mentioned  or  referred  to  in  the  above  order. 

Dated  this day  of ,  19 — . 

(Signatwe  of  the  party  to  whom  the  documents 
are  ordered  to  be  delivered.) 
Witness  to  the  signature  ) 
of  the  said  A.  B.  j 

C.  D.,  of  (residence  and  description)- 


hour,  occupied,  not  exceeding  on  one  day  10«.:  by  stamps  impressed  on  the 
memorandum:  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  46;  Ord.  as  to  Stamps, 
July,  1884,  Sched. 

(h)  On  bespeaking  the  attendance  of  the  officer  a  fee  is  payable  (in  addition 
to  the  reasonable  expenses  of  the  officer)  of,  for  each  day  or  part  of  a  day 
that  he  Is  necessarily  absent  from  his  office,  £1 ;  and  the  officer  may  require  a 
deposit  of  stamps  on  account  of  any  further  feeS,  and  a,  deposit  of  money  on 
account  of  any  further  expenses,  which  may  probably  become  payable,  beyond 
the  amount  paid  for  fees  and  expense3  on  the  application,  and  the  officer  or  his 
clerk  taking  such  deposit  must  make  a  note  thereof  on  the  application;  the 
officer  may  also  require  an  undertaking  in  writing  to  pay  any  further  fees  and 
expenses  which  may  become  payable  beyond  the  amounts  so  paid  and  deposited: 
Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  25;  the  fee  is  payable  by  a  stamp  either 
impressed  or  adhesive  to  the  memorandum :  Ord.  as  to  Stamps,  July,  1884,  Sched. 
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1932. 

Formal  parts:  see  Form  44.  ,  Notice  to  dis- 

Take  notice  that  the  defendant  A.  B.  intends  to  apply,  -de,  for  uon-*"^ 

that,  the  plaintiff  having  failed  to  comply  with  the  order  made  in  °?'?Pl^?f°«  °* 
,.           .                                  °  -,  plaintiff  with 

this  action,  dated  the of ,  19 — ,  whereby  he  was  ordered  order  for 

to  answer  the  interrogatories  delivered  by  the  defendant  [or,  to  ^B^tira°of 

make  and  file  a  fuU  and  sufficient  affidavit,  stating  whether  he  documents  (o). 

has  or  has  had  in  his  possession  or  power  any,  and  (if  any)  what  604.] 

documents  relating  to  the  matters  in  question  in  this  action — or, 

to  produce  documents  for  the  inspection  of  the  defendant,  his 

solicitors  and  agents — or  as  may  be},  this  action  may  be  dismissed 

//  there  are  other  defendants  than  the  applicant,  add:  as 

against  the  said  defopdant, 
for  want  of  prosecution,  with  costs  to  be  paid  by  the  said  plaintiff 
to  the  said  defendant. 


1933. 

Formal  parts:  see  Form  44.  Notice  to 

Take  notice  that  the  plaintiff  intends  to  apply,  dc,  that  the  jefence'for 

defendant having  failed  to  comply  with  the  order  made  in  non-compli- 

this  action,  dated  the of ,  19 — ,  whereby  he  was  ordered  dant  with 

to  make  and  file  a  f uU  and  sufficient  affidavit,  stating  whether  he  °^^^  ^°^ 

/.  \  .     discovery  or 

has  or  has  had  in  his  possession  or  power  any,  and  (if  any)  what  inspection  of 
documents  relating  to  the  matters  in  question  in  this  action  [or,  /^f"™^"  ^ 
to  produce  documents  for  the  inspection  of   the  plaintiff,   his  [Daji.  Pr. 
solicitors  and  agents — or  as  may  he\  the  defence  delivered  in 

this  action  by  the  said  defendant  on  the of ,  19 — ,  may 

be  struck  out,  and  that  he  maybe  placed  in  the  same  position  as 
if  he  had  not  defended  this  action.  And  that  the  said  defendant 
may  be  ordered  to  pay  the  costs  of  this  application. 


1934. 

{Same  as  Forms  985  to  994.)  Prpoeedings 

to  attach  a 
party  for  non- 
compliance 
(o)  See  O.  XXXI.  21;  and  headnote,  at  p.  1011.     See  also  note  (i)  to  Form  witii  order 
1901.    For  form  of  order,  see  Seton,  133,  No.  2.     The  order  will  not  be  made  rjja^  p,. 
unless  the  Ct.  is  satisfied  that  the  pit.  is  endeavouring  to  avoid  giving  fair   761 — 789.] 
discovery:  SanviUier  v.  Myers,  W.  N.  (1883)  58. 

(p)  See  O.  XXXI.  21;  and  headnote,  at  p.  1011.  See  also  note  (s)  to  Form 
1901.  An  order  will  only  be  made  in  the  last  resort:  Twyoroas  v.  Grant, 
W.  N.  (1875)  201.  See  Haigh  v.  Haigh,  31  0.  D.  478;  Jenneij  v.  Markintosh, 
61  L.  T.  108. 

iq)  See  O.  XXXI.  21,  22,  23;  and  headnote,  at  p.  1011. 

65  (2) 
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CHAPTER  'XXXII. 

ASCEETAINMENT  OF  FOEEIGN  LAW  (a). 

{San.  Pr.,  pp.  1584—1588.) 


1935. 

motion  or  Formal  parts:  see  Form  32  or  39. 

™™T  b^  ^°^  °^  ^^^  P*^*  °^  ^^^  plaintiff  [or  as  may  he},  that  a  case  may  be 

settled  in  prepared  setting  forth  the  facts,  and  that  such  case,  and  the  ques- 

pDan^p"^*''  tions  of  Scotch  law  arising  out  of  the  same,  may  be  settled  by 


[Dan.  Pr. 

1586.] 


the  Judge,  for  the  purpose  of  ascertaining  whether  {State  the 
question).  And  that  such  case  and  questions,  when  so  approved 
and  settled,  may  be  remitted  to  the  Court  of  Session  in  Scotland, 
and  that  the  said  Court  may  be  desired  to  pronounce  its  opiniofn 
on  such  questions,  upon  the  law  administered  by  the  said  Court 
a>s  applicable  to  the  facts  to  be  set  forth  in  such  case. 


1936. 

Summons  to  Fomml  parts:  see  Form  39. 

settk  draft  ^^  ^j^^  ^^^  ^f  ^^le  plaintiff  [or  as  may^  6e],  to  settle  the  draft  of 

[Dan.  Pr.  the  casc  directed  by  the  order  dated  the day  of ,  19 — . 

1586.] 


1937. 

Case  for  the 
opinion  of  a 
British  Court 
abroad  under 
22  &  23  Vie. 
0.  63  (c). 
[Dan.  Pr. 
1586.] 


{Title  and  reference  to  the  record.) 
Case  under  the  British  Law  Ascertjainment  Act,  1859,  for 
the  opinion  of  His  Majesty's  Supreme  Court  of  Judicature 
in  Bengal,  in  the  East  Indies  [or  as  may  be']. 

(a)  See  British  Law  Ascertainment  Act,  1859  (22  &  23  Vio.  c.  63),  as  ta 
British- Cts.;  and  Foreign  Law  Ascertainment  Act,  1861  (24  &  25  Vio.  o.  11), 
as  to  foreign  Cts.  For  forms  of  order  (usually  obtained  on  motion)  remitting 
a  case  to  a  British  Ct.,  see  Seton,  808.  The  provisions  of  the  Foreign  Law 
Ascertainment  Act,  1861,  have  never  had  any  operative  effect,  as  no  conven- 
tion has  been  entered  into  under  the  Act  with  any  foreign  country  or  state. 

(6)  For  form  of  order,  see  Soton,  808,  No.  1. 

(o)  See  Login  v.  Princess  of  Coorg,  M.  B,.,  at  Chambers,  15  Feb.  1862,  Keg. 
Lib.  B.  362;  30  Beav.  632.  For  forms  of  order  directing  the  case  to  be 
remitted,  see  Seton,  808,  Nos.  2,  3. 
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2.  I  (Set  forth  the  facts,  in  numbered  paragraphs.) 

3.  ' 

The  opinion  of  His  Majeaty's  Supreme  Court  of  Judicature 
in  Bengal  [or  as  may  foe],  is  requested,  with  reference  to  the 
Hindoo  Law  [or  as  may  foe],  as  administered  by  that  Court,  and 
so  far  as  the  same  is  appKcabk  to  the  facts  set  forth  in  the  aboVe 
case,  in  terms  of  the  British  Law  Ascertainment  Act,  1859,  upon 
the  following 

Questions . 

1 .  What,  dc.         j  (State  the  questions  of  law  on  which  the 

2.  On  whom,  dc.  ).        opinion  of  the  Court  is  desired.) 


(Short  title  and  reference  to  the  record.) 


1938. 

Memoran- 
dum identif y- 
This  case,  and  the  questions  of  law  arising  out  of  the  same,  '^s  case  {<«). 

above;  stated,  have  been  settled  and  approved  by  Mr.  Justice ,  isse.] 

as  the  case  and  questions  to  be  remitted  for  the  opinion  of  His 

Majesfy^'s  Supreme  Court  of  Judicature  in  Bengal  [or  as  may 

foe],  pursuant  to  the  order  in  this  action  [or,  matter],  dated  the 

of ,  19—. 

Dated  this day  of ,  19 — . 

,  Master. 


1939. 

Li  the  Supreme  Court  of  Judicature  in  Bengal.  Formal  parts 

of  an  opinion 

(Title  of  the  action  [or,  vrmtter'],  as  in  the  case  remitted.)        («)• 

This  action  [or,  matter]  coming  on  this  — —  day  of ,  19 — ,  1S86.] 

for  the  opinion  of  the-  Court  on  the  questions  contained  in  the  case 
Stated  pursuant  to  the  order  of  His  Majesty's  High  Court  of 

Justice  in  England,  dated  the of  — —,  19 — ,  upon  the  Hindoo 

law  administered  in  this  Court,  as  applicable  to  the  facts  set  forth 
in  the  said  schedule:  upon  hearing  counsel  learned  on  both  sides, 
the  Court  pronounced  the  opinion  set  forth  in  the  schedule  here- 
unto annexed,  and  marked  with  the  letter  A. 

Dated,  dc. 

,  Registrar. 

(rf)  The  memorandum  should  be  written  either  at  the  foot  of  the  ease,  or  in 
the  margin  of  the  first  page  of  it. 
(a)  See  note  (c),  preceding  page. 
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i  A.  The  schedule  above  referred  to. 

(Title  of  action  or  matter^ 

The  opinion  of  His  Majesty's  Supreme  Court  of  Judica- 
ture in  Bengal,  with  reference  to  the  Hindoo  law  as 
administered  by  that  Court,  and  so  far  as  the  same  is 
applicable  to  the  facts  set  forth  in  the  above  case,  in  terms 
of  the  British  Law  Ascertainment  Act,  1859. 

Answer  to  the  1st  Question: 
We  are  of  opinion,  &c. 
Answer  to  the  2nd  Question,  dc,  dc. 

(Date,  and  signatures  of  the  Judges.) 


1940. 

Summons  to        Formal  parts:  see  Form  39. 
1     opinion  (/).     on  the  part  of  the  plaintiff  [w  as  may  be],  that  the  opinion  of  His 
I  ..  ^58^"]   ^'        Majesty's  Court  of  (Describe  it),  upon  the  ease  and  questions 
t "  remitted  to  that  Court  pursuant  to  the  order  in  this  action  [or, 

matter]  dated  the day  of ,  19 — ,  and  which  opinion  has 

been  filed  in  the  Centnal  Office  of  the  Supreme  Court  of  Judicature, 
may  be  applied  to  the  facts  set  forth  in  such  case . 


(/)  See  British  Law  Ascertainment  Act,  1859  (22  &  23  Vic.  o.  63),  a.  3. 
For  order  on  liearing  on  further  consideration,  applying  opinion  of  the  Gt. 
abroad  on  the  case  submitted,  see  Login  v.  Princess  of  Coorg,  M.  R.,  10  July, 
1865,  Beg.  Lib.  B.  2401.  For  form  of  order  to  remit  the  case,  where  it  was 
suggested  there  was  an  accidental  error  in  the  opinion,  see  Seton,  809,  No.  4. 
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CHAPTER  XXXIII. 

CO^^SOLIDATED   AND   TEST   ACTIONS.-TEANSFER 
AND  BEMOVAL  OF  ACTIONS  AND  PKOOEEDINGS. 

[Dan.  Pr.,  pp.  1589—1618.] 


Section  I. — Consolidated  and  Test  Actions. 

[San.  Pr.,  pp.  1589—1592.] 

1941. 

Formal  parts:  see  Form  39  or  44.  Summons, or 

on  the  part  of  the  defendant  in  each  of  the  above-mentioned  actions  "mi'^date 
\_or,  Take  notice  that  the  defendant,  Sc,  intends  to  apply,  dc.%  actions 
that  these  actions  may  be  consolidated  and  proceed  as  one  action,  against  eame 
And  that  the  plaintiff  may  be  ordered  to  pay  the  defendant  his  ^^l^^^f'  ™ 
costs  of  this  application,  to  be  taxed .  causes  of 

action  which, 
might  have- 
been  joined 
in  the  same 

action  (a). 

[Dan.  Pr. 
1690.] 

1942. 


Formal  parts :  see  Form  39  or  44 .  Summons,  op 

on  the  part  of  {names)  the  defendants  in  all  the  above-mentioned  ^^goHdate 


actions, 


(a)  Consolidation. — Causes  oi"  matters  pending  in  the  same  Division  may  be 
consolidated  by  order  of  the  Ot.  or  a  Judge,  in  the  manner  formerly  in  use  in 
the  superior  Ots.  of  common  law:  0.  XLIX.  8.  This  order  adopts  the  old 
practice  at  common  law:  Amos  v.  C'luiflwicJ,-,  i  C.  D.  869.  As  to  the  prac- 
tice at  law,  see  Ohitty's  Arch.  407 — 410.  The  application  may  be  made  imme- 
diatelj'  after  appearance,  Ibid.  409.  The  application  should  be  entitled  in 
all  the  actions.  Ibid.;  Dan.  Pr.  1S90.  It  may  be  made  by  a  plaintiff:  Martin 
V.  M.  4'  Co-j  (1897)  1  Q.  B.  429.  But  actions  commenced  by  the  same  pit. 
against  different  dfts.  and  pending  in  the  same  Division  will  not  be  consolidated 
at  the  instance  of  the  pit.  without  the  consent  of  all  parties,  unless  the  issues 
are  precisely  similar:  Lee  v.  Arthur,  100  L.  T.  61  (0.  A.).  Where  the  actions 
have  been  assigned  to  different  Divisions  of  the  Ct.,  or  to  different  Judges  of 
the  C.  D.,  there  must,  before  the  application  to  consolidate  is  made,  be  a  trans- 
fer of  all  the  actions  to  the  same  Division,  or  the  same  Judge  of  the  Division; 
and  the  application  to  consolidate  is  then  made  to  the  Division  to  which,  or  to 
the  Judge  to  whom,  all  the  actions  are  attached,  see  Dan.  Pr.  1590.  For  form 
of  order,  see  Seton,  795,  No.  1.  As  to  consolidation  of  actions,  see  Seton,  797 
—801;  Chitty's  Arch.  407—410;  Chitty's  Forms,  235—239.  For  form  of  order 
(on  motion),  see  Seton,  796,  No.  4.  As  to  dealing  with  money  paid  into  Ct,  in 
two  or  more  actions  which  are  consolidated,  where  the  pit.  proceeds  in  one 
and  fails,  and  as  to  the  costs  in  all  the  actions,  see  0.  XXII.  8. 
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brought 
against 
different 
defendants 
on  one 
oontraot  (b). 
[Dan.  Pr. 
1590.] 

1943. 

Summonf,  or 
notice  to 
consolidate 
several  actions 
for  adminis- 
tration, where 
no  judgment 
or  order  (rf). 
[Dan.  Tc. 
1591.] 


actions  [or,  Take  notice  that  the  defendant,  d(f.,  intends  to  apply, 
dc],  that  these  actions  may  be  consolidated  and  proceed  as  one 
action.  And  that  the  plaintiff  may  be  ordered  to  pay  to  th© 
defendants  their  costs  of  this  applitiatio'n?^' to  be  taxed  (c) . 


Formal  parts:  see  Form  39  or  44. 
on  the  part  of  C .  D .,  the  defendant  in  each  of  the  above-mentioned 
actions  [or,  of  A.  B.,  the  plaintiff  in  the  first  [or,  second]  above- 
mentioned  action]  [or.  Take  notice  that  CD.,  the  defendant,  dc. 
(or  as  map  be),  intends  to  apply,  dc.'\,  that  the  above-mentioned 
actions  may  be  consolidated,  and  may  henceforth  be  carried  on  as 
if  they  were  one  action;  and  that  all  necessary  and  proper  direc- 
tions may  be  given  as  to  the  persons  'who  shall  be  plaintiffs,  and 
as  to  the  persons  who  shall  be  defendants,  in  such  one  action,  and 
as  to  the  conduct  and  carriage  thereof;  and  that  the  costs  of  all 
parties  of  all  the  above-mentioned  actions,  including  their  costs 
of  this  application,  may  be  costs  in  such  one  action . 


1944. 

"Summons  to 
stay  proceed- 
ings in  ad- 
ministration 
action,  where 
judgment 
(or  order) 
in  another 
action  f«). 
[Dan.  iPr. 
1642—1645,] 


Formal  parts :  see  Form  39 . 
on  the  part  of  C.  D.,  the  defendant  in  each  of  the  above-mentioned 
actions  [or,  of  E.  F.,  the  plaintiff  in  the  first  above-mentioned 
action] : 

1 .  That  all  proceedings  in  the  second-mentioned  action  may  b& 
stayed . 

2.  That  the  costs  of  the  plaintiff  A.  B.,  of  the  said  second- 

(S)  Sec  preceding  note.  A  pit.  may,  at  his  option,  join  as  parties  to  the 
name  action  all  or  any  of  the  persons  severally,  or  jointly  and  severally,  liable 
on  any  one  contract,  including  parties  to  bills  of  exchange  and  promissory 
notes:  0.  XVI.  6. 

(c)  As  to  costs  of  the  application,  see  Dan.  Pr.  1590. 

{d)  For  form  of  lorder  directing  a  consolidation  and  stay  of  proceedings,  see 
Seton,  796,  No.  4.  The  application  must  be  entitled  in  all  the  actions.  As  to 
•consolidation  and  stay  of  concurrent  actions  for  administration,  see  Seton, 
799,  800. 

(e)  As  to  staying  proceedings  in  one  administration  action  where  a  judg- 
ment has  been  given  in  another,  see  Seton,  799,  800.  For  forms  of  order, 
Ibid.  795,  Nos.  2,  3.  The  application  must  be  entitled  in  all  the  actions.  As 
to  conduct  of  the  proceedings,  after  an  order  to  stay  in  one  action,  see  Seton, 
800:  lie  Swire,  Mellor  v.  S.,  21  0.  D.  647;  Townsend  v.  T.,  23  C.  D.  100; 
Re  Macrae,  25  C.  D.  16;  Re  Connolly  Bros.,  Ltd.,  (1911)  1  Ch.  731.  Ceeteris 
paribus,  the  pit.  who  was  first  in  point  of  time  is  generally  preferred,  but 
there  is  no  hard  and  fast  rule  in  this  respect  where  the  claim  of  the  first  pit. 
is  disputed:  Re  Ross,  (1907)  1  Ch.  482. 
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-mentioned  action,  up  to  the  time  when  he  had  notice  of  the  judg- 
ment [or,  order]  in  the  first-mentioned  action  dated  the da;^ 

■of  ,  19 — ,  including  his  costs  of  this  application,  may  be 

iaxed. 

3.  If  assets' admitted :  That  such  costs,  when  so  taxed,  may  be 
paid  to  the  said  A.  B.  by, the  said  defendant  CD.  out  of  the  assets 
^of  G.  H.,  the  above-named  testator;  and  that  the  said  A.  B.  may 
be  at  liberty  to  go  in  under  the  said  judgment  [or,  order]  and' 
jrove  his  claim  against  the  assets  of  the  said  G.  H.,  deceased. 

Or,  if  assets  denied :  3.  That  the  said  A.  B.  may  be  at  liberty 
to  add  his  costs  to  his  claim  against  the  assets  of  the  said 
G.  H.,  and  to  go  in  and  prove  the  same,  and  the  amount  oi 
his  said  costs  when  t^xed,  under  the  said  judgment  [or,  order] 
dated  the day  of . 

4.  That  the  costs  of  the  defendant  C.  D.,  of  the  said  seoond- 
anentioned  action  and  of  this  application,  may  be  costs  in  the  said 
£rst-mentioned  action. 


1945. 

Formal  parts :  see  Form  39.  Another  form, 

'On  the  part  of  the  defendant  CD.,  that  all  proceedings  in  this  ^o'sb'^In^'^' 
.action  may  be  stayed,  and  that  the  costs  of  the  plaintiff  of  this  [Dan.  Pr. 
.action,  up  to  and  including  this  application,  may  be  taxed,  and         ~       ■•' 
when  so  taxed  may  be  paid  to  the  said  plaintiff  by  the  applicant 
■out  of  the  assets  of  G.  H.,  deceased,  in  a  due  course  of  adnanjs- 
tration;  and  that  the  plaintiff  may  be  at  liberty  to  go  in  under 

the  judgment  [or,  order]  dated  the day  of ,  19 — ,  in  lan 

;action  re  G.  H.,  deceased,  between  E.  Y .,  on  behalf  of  himself  and 
.all  other  the  creditors  of  the  said  G.  H.,  deceased,  plaintiff,  and 

the  said  0.  D.,  defendant,  19 — ,  H.  No. ,  and  prove  his  claim 

-against  the  assets  of  the  said  G.  H.,  deceased;  and  that  the  costs  of 
the  applicant  may  be  oasts  in  the  said  action. 


Formal  parts :  see  Form  39  or  4:4:.  1946. 

■on  the  part  of  the  defendants  in  all  the  above-mentioned  actions  notice  to  stay 

ior.  Take  notice  that  the  defendants,  d^c,  intend  to  apply,  <fc.],  ^^^eret^^kl 

that  all  further  proceedings  in  the  above-mentioned  actions  of  actions 

brought 

(/)  See  notes  (^d)  and  (e),  preceding  page.     For  form  of  order,  see  Seton,  raising  the 

79S,  No.  2.  8?™e  ques- 

(ff)  See  Amos  v.  Chadwick,  i  C.  D.  869;  9  0.  D.  459;  and  Chitfcy's  Arch.  mm'^Pr 

407  et  seq.    The  application  may  be  made  immediately  after  appearance,  and  1691.] 
should  be  entitled  in  aU  the  actions:  Chitty's  Arch.  409.    As  to  the  effect  of  the 
-order,  see  Ibid.    Where  the  actions  are  pending  before  different  Judges,  there 
■.must  flrat  be  a  transfer  to  the  same  Judge:  see  note  (a),  p.  1031. 
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A.  V.  C,  A.  V.  D.,  and  A.  v.  E.,  may  bestayad  until  after  judg- 
ment has  been  entered  in  the  first-mentioned  action  of  A.  v.  B.; 
the  defendants  in  the  said  actions  of  A.  v.  C,  A.  v.  D.,  and 
A.  V.  E.,  submitting  to  be  bound  and  concluded  by  the  judgment 
in  the  said  action  of  A.  v.  B. 


1947. 

Nonce  by 
plaintiffs  in 
aaveral  actions 
raising  the 
game  ques- 
tion, that  one 
may  proceed 
as  a  tiest 
action,  and  to 
enlarge  the 
time  for 
pleading  in 
the  others  (h). 
[Dan.  Pr. 
1591.] 


Formal  parts:  see  Form  44. 

Take  notice  that  the  plainti&s,  in  all  the  above-mentioned 
actions  respectively,  intend  to  apply,  dc^,  that  the  plaintiffs  in 
all  the  above-mentioned  actions  respectively,  other  than  the  action, 
of  A.  V.  B.,  undertaking  that  the  said  action  of  A.  v.  B.  shall 
be  treated  as  a  test  action,  and  shall  decide  their  rights  in  all  the 
said  other  actions  respectively  as  against  themselves;  and  the- 
plaintiff  in  the  Said  action  of  A.  v.  B.  undertaking  that  the  said 
action  shall  be  prosecuted  with  due  diligence:  the  time  for  the 
delivery  of  the  statement  of  claim  in  all  the  above-mentioned 
actions  respectively,  other  than  the  said  test  action  of  A.  v.  B., 
may  be  enlarged  until  fourteen  days  next  after  judgment  shall 
have  been  given  in  the  said  action  of  A.  v.  B.  on  the  trial  thereof,, 
or  until  further  order. 


1948. 

Summons  for 
judgment  to 
be  entered 
after  trial  of 
test  action  (i). 
[Dan.  Pr. 
1592.] 


Formal  parts :  see  Form  39 . 
on  the  part  of  the  plaintiff  {or  as  may  be),  that  judgment  may  be 
entered  for  the  applicant  in  each  of  the  above-mentioned  actionSj. 

in  accordance  with  the  judgment  dated  the  day  of  , 

19 — ,  in  the  action  of  A.  v.  B.,  which  by  order  dated  the day 

of ,  19^,  was  directed  to  be  treated  as  a  test  action;  and  that. 

the  costs  of  the  applicant  of  each  of  the  above-mentioned  actions, 
including  the  costs  of  this  application,  may  be  taxed  and  paid  by 
the  respective  defendants. 


(A)  For  form  of  order  where  both  parties  agree  to  the  action  being  treated!, 
as  a  test  action,  see  Seton,  797,  No.  6. 

(»)  See  Chitty'a  Arch.  410.  For  form  of  judgment,  see  Chitty's  Forms,  238.- 
The  aummons  should  be  entitled  in  all  the  actions. 
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Section  41.— Trawsfbe  prom  one  Division  cfF  the  High  Court 

TO  ANOTHER  DIVISION;    OR  FROM  ONE   JUDGE  OF  THE  CHAN- 
CERY Division  to  another  Judge  of  that  Division. 

IDan.  Pr.,  pp.  1592—1599.] 
Transfer. — Summary  of  Material  Provisions  of  R.  S.  C.  1883. 

Transfer  by  Lord  Chancellor. — Causes  or  matters  may  be  trana-       OBl)£il. 

t'erred  from  one  Division  to  another,  or  from  one  Judge  of  the  

Chancery  Division  to  another,  by  order  of  the  Lord  Chancellor, 
but  no  transfer  can  be  made  from  or  to  any  Division  without 
the  consent  of  the  President  of  the  Division  XLIX.  1. 

Transfer  in  Charwery  Division  for  trial  only. — A  cause  or 
matter  in  the  Chancery  Division  may  be  transferred  from  one 
Judge  to  another  for  the  purpose  of  trial  only:  in  such  case  the 
original  and  any  further  hearing  will  take  place  before  the  Judge 
to  whom  it  is  transferred,  but  all  otlier  proceedings,  whether 
before  or  after  trial,  must  be.  taken  in  the  same  manner  as  if  the 
cause  or  matter  had  not  been  transferred,  uflless  the  Judge  to 
whom  it  is  .transferred  shall  direct  any  pixiceedings  before  or  after 
the  hearing  to  be  taken  before  himself  or  a  referee „      2. 

Transfer  from  one  Sivision  to  another  by  order  of  Court  or 
Judge. — ^Any  cause  or  matter  may,  at  any  stage,  be  transferred 
from  one  Division  to  another  by  order  of  the  Court  or  of  any 
Judge  of  the  Division  to  which  it  is  assigned :  with  the  consent  of 
the  President  of  the  Division  to  which  it  ie  proposed  to  transfer  ...  „      3. 

Rearing  of  particular  applications  by  any  Judge. — ^The  Lord 
Chancellor  may  direct  a  particular  application  in  any  cause  or 
matter  to  be  disposed  of  by  any  Judge  of  the  High  Coiirt.who 
shall  consent  so  to  do,  to  whatever  Division  or  Judge  it  may  have 
been  assigned  »      *• 

Power  of  one  Judge  to  hear  cause  or  matter  for  another. — Any 
Judge  of  the  Chancery  Division  may,  at  the  request  or  with  the 
consent  of  any  other  Judge  before  whom  a  cause  or  matter  is 
pending,  hear  such  cause  or  matter,  or  any  application  therein, 
without  the  necessity  for  an  order  for  transfer  „      4a. 

Transfer  of  action  after  order  for  administration,  ^c. — ^After 
an  order  by  any  Judge  of  the  Chancery  Division  for  winding  up  of 
a  company  or  administration  of  an  estate,  the  Judge  in  whose 
Court  such  winding-up  or  administration  is  pending  may,  without 
any  further  consent,  order  the  transfer  to  himself  of  any  cause 
or  matter  pending  in  any  other  Court  or  Division,  brought  or 
continued  by  or  against  the  company,  or  by  or  against  the  exe- 
cutors or  administrators  of  the  testator  or  intestate  „      5. 

Transfer  of  actions  by  debenture  holders,  ^c. — ^Where  an  order 
has  been  made  in  the  High  Court  for  the  winding-up  of  a  com- 
pany, any  action  or  proceeding  by  a  mortgagee  or  debenture 
holder  of  the  company  against  the  company  for  the  purpose  of 
realizing  his  security,  or  by  any  other  person  for  the  purpose  of 
enforcing  a  claim  against  the  company's  assets  or  property  which 
is  pending  in  the  High  Court  or  before  any  Judge  thereof,  shall, 
without  further  order,  be  transferred  to  the  Judge  of  the  High 
Court  (Companies  (Winding-up)  Rules,  1909,  r.  42  (1).) 

Proceedings  in  Chambers  in  debenture  actions  after  tvindiiig-up 
order. — Upon  a  winding-up  order  being  made  against  a  com- 
pany, all  Chamber  proceedings  in  any  action  against  such  com- 
pany at  the  instance  of  debenture  holders  pending  before  the 
Judges  to  whom  company  business  is  assigned,  shall  be  dealt  Oedee 
with   by   the  Registrar   in   Companies   Winding-up    XLIX.  5a. 

Transfer  of  originating  summons. — An  originating  summons 
not  assigned  to  the  proper  Judge  (see  0.  LV.  3,  4,  11),  must 
be  transferred  to  him  by  the  Judge  to  whom  it  is  assigned  „      6. 

Assignment  of  action  transferred  to  Chancery  Division. — Any 
cause  or  matter  transferred  from  any  other  Division  to  the 
Chancery  Division  must,  by  the  order  of  transfer,  be  assigned 
to  one  of  the  Judges  of  that  Division  to  be  named  in  the  order...  „      7. 
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.Transfer  to  Bankruptcy  Court. — If  the  Court  is  satisped  that       Oedee. 

the  estate  is  insolvent,  an  action  by  a  creditor  for  administration  

maj.be  transferred  to  the  Bankruptcy  Court,  unless  there  are 

sufficient  reasons  to  the  contrary 

(Bankruptcy  Act,  1883,  s.   125  (4);  Bankruptcy  Act,  1890,  s.  21.) 


1949. 

Summons,  or 
notice  for 
transfer  of 
cause  or 
matter  com- 
menced in 
wrong  Divi- 
sion (X-) . 
[Dau.  Pr. 
l.-iGSl. 


Formal  parts:  see  Form  39  or  44. 
on  the  part  of  the  defendant  C.  D.   {or  as  may  he)  \or,  Take 
notice  that  the  defendant  C.  D.  {or  as  may  he)  intends  to  apply, 
dc],  that  this  action  [or,  matter]  may  be  transferred  to  the  - — 
Division  of  this  Court. 

If  the  application  is  for  a  transfer  to  the  Chancery  Divi- 
sion {I),  add:  and  may  be  assigned  to  Mr.  Justice . 

And  that  the  plaintiff  may  be  ordered  to  pay  to  the  applicant  his 
costs  of  and  occasioned  by  this  application. 


1950. 

Petition  for 
transfer  from 
one  Division 
to  another  (m). 
[Dan.  Pr. 
1S93,] 


Formal  parts :  see  Form  35 . 
To  the  Eight  Henourable  the  Lord  High  Chancellor  of  Great 
Britain. 

The  petition  of  the  plaintiff  {or  as  may  be). 

Showeth  as  follows: 

1.  State  the  institution  of  the  action  or  other  proceeding ;  as 

thus:  On  the  day  of  ,  19 — ,  your  petitioner  [or,  the 

plaintiff]  commenced  this  action  in  the  Division    of    this 

Court . 


(K)  As  to  the  assignment  of  causes  and  matters  commenced  in  the  High  Ct. 
of  Justice  to  one  of  the  Divisions  thereof,  see  J.  A.  187S,  b.  11;  0.  V.  5. 
As  to  the  assignment  of  causes  and  matters  commenced  in  the  Chancery  Division 
of  the  High  Ct.  to  one  of  the  Judges  thereof,  see  J.  A.  1873,  ss.  33,  42; 
0.  V.  9.  As  to  the  assignment  of  particular  causes  and  matters  to  particular 
Divisions  of  the  High  Ct.,  see  J.  A.  1873,  ».  34.  As  to  transfer  from  one 
Division  to  another,  see  Ibid.  s.  36;  J.  A.  1875,  s.  11,  sub-s.  2.  The  consent 
of  the  President  of  the  Division  to  which  the  cause  or  matter  is  transferred  is 
required:  see  0.  XLIX.  3;  and  headnote,  preceding  page.  The  application 
should  be  supported  by  an  affidavit  stating  the  cause  of  action.  As  to  transfer 
generally,  see  Seton,  792 — 794.  For  forms  of  order  for  transfer  from  one 
Division  to  another.  Ibid.  790,  Nos.  3,  4. 

(2)  See  0.  XLIX.  7;  and  headnote,  preceding  page. 

(m)  See  O.  XLIX.  1 ;  and  headnote,  preceding  page.  Where  all  parties  consent), 
the  Lord  Chancellor  will  direct  the  transfer  on  a  written  application,  accompanied 
by  the  written  consent  of  all  parties:  Mem.,  1  C.  D.  41;  if  all  the  parties  do 
not  consent,  an  application  upon  notice  given  must  be  made  to  the  Lord 
Chancellor.  If  made  by  consent,  the  petition  with  10».  impressed  stamp 
thereon,  with  the  necessary  consents,  must  be  left  with  the  principal  secretary 
of  the  Lord  Chancellor  at  the  House  of  Lords.     After  the  fiat  of  the  Lord 


S.  2.]      TKANSFEK  FROM  ONK  DIVISION  OE  JUDGE  TO  ANOTHER.  1037 

//  the  proceeding  ivas  commenced  in  the  Chancery  Division, 
add:  and  the,  same  was  assigned  to  Mr.  Justice  — — 
2.  Your  petitioner  is  desirous  that  this  action  should  be  trans- 
ferred to  the  —  Division  of  this  Court, 

7/  the  action  is  to  be  transferred  to  the  Chancery  Division  (n), 
add:  and  be  assigned  to  Mr.  Justice  -^ — , 
for  the  purpose  of  being  consolidated  with  the  action  of  F   v.  G., 
now  pending  in  the  said  Division  [or,  before  the  said  Judge — or 
as  may  &e]. 

Your  petitioner   therefore   prays,  that  this  action 

may  be  transferred  to  the  Division  of  this 

Court, 

//  tMe  action  is  to  be  transferred  to  the  Chan- 
cery Division  (n),  add :  and  may  be  assigned 

to  Mr.  Justice  , 

(If  to  King's  Bench  Division)  if  the  President  of  the 

said  King's  Bench  Division  shall  consent  thereto. 

And  your  petitioner  will  ever  pray,  dc. 


Formal  parts :  see  Form  35 .  Petition  for 

To  the  Eight  Honourable  the  Lord  High  Chancellor  of  Great  one  judge  to 

Britain.  another  of 

...  .  the  Chancery 

The  petition  of  the  plaintiff  (or  as  may  be).  Division (p). 

Showeth  as  follows:  1593. i 


1593.] 


1 .  State  the  institution  in  the  Chancery  Division  of  the  action 
or  other  proceeding,  as  in  paragraph  1  of  preceding  Form. 

2.  Your  petitioner  is  desirous  that  this  action  should  be  trans- 
ferred to  Mr.  Justice ,  for  the  purpose  of  being  consolidated 

with  the  action  of  F  v.  G.,  now  pending  before  the  said  Mr. 
Justice . 

Chancellor  has  been  obtained,  the  petition  is  left  with  the  senior  Cliancery 
Registrar,  by  whom  the  order  is  drawn  up.  An  order  for  transfer  from  one 
Division  to  another  is  not  effectual  until  the  necessary  consent  of  the' 
President  of  the  other  Division  has  been  obtained  thereto:  Humphreys  v. 
Edwards,  45  L.  J.  Ch.  112.  It  should,  however,  be  observed  that  it  is  not 
usual  to  apply  in  consent  cases  to  the  Lord  Chancellor  for  transfer  from  one 
Division  to  another,  but  to  resort  to  the  power  conferred  by  0.  XLIX.  3,  upon 
the  Judges,  see  Form  1954. 

(«)  See  0.  XLIX.  7;   and  headnote,  p.  1035. 

(p)  See  O.  XLIX.  1;  and  headnote,  p.  1035;  Mem.,  1  C.  D.41;  and  note  {m), 
preceding  page.    For  forms  of  order,  see  Seton,  7iK),  Nos.  1,  2. 
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Your  petitioner  therefore  prays,  that  this  action 

may  be  transferred  to  Mr.  Justice ,  and  when 

80  transferred  may  be  considered  as  an  action  origin- 
ally assigned  to  him. 

And  your  petitioner  will  ever  pray,  dc. 


1952. 

Conseiit  to 
petition. 
[Dan.  Pr. 
1593.] 

1953. 

Notice  of 
motion  for 
transfer  from 
one  Division 
or  judge  to 
another  (j). 
[Dan.  Pr. 
1594.] 


(Same  as  Form  38.) 


(Title  and  reference  to  the  record.) 
Take  notice  that  the  Lord  High  Chancellor  of  Great  Britain 

will  be  moved  on day,  the day  of ,  19 — ,  or  so  sooii 

thereafter  as  counsel  can  be  heard,  by  Mr.  A.,  of  counsel  on  behalf 
of  the  above-named  plaintiff  (or  as  may  be),  that  this  action  (Con- 
tinue as  in  frayer  of  Form  1950  or  1951). 


1954. 

Summons,  or 
notice  for  the 
transfer  of  an 
action  from 
one  Division 
to  another  (r). 
[Dan.  Pr. 
1594.] 


Formal  parts:  see  Form  39  or  44. 
on  the  part  of  the  plaintiff  [or,  defendant]  [or,,  Take  notice  that 
the  plaintiff  (or  as  may  be)  intends  to  apply,  dc],  that  this  action 

may  be  transferred  to  the Division  of  this  honourable  Court. 

If  the  action  is  to  be  transferred  to  the  Chancery  Division  (s), 

add :  and  may  be  assigned  to  Mr.  Justice (or  as  may  be), 

if  the  President  of  the  said  Division  shall  consent  thereto. 


(?)  See  0.  XLIX.  1 ;  and  headnote,  p.  1035;  Mem.,  1  C.  D.  41 ;  and  note  (m), 
p.  1036. 

(r)  See  0.  XLIX.  3;  and  headnote,  p.  1035.  This  rule  has  reference  only 
to  a  transfer  from  one  Division  to  another,  and  not  to  a  transfer  from  one 
Judge  to  another  of  the  same  Division:  Chapman  v.  Eeal  Property  Trust, 
7  C.  D.  732.  The  application  must  be  on  notice:  Humphreys  v.  Edwards,  45 
L.  J.  Ch.  112;  and  may  be  either  to  the  Ct.  or  in  Chambers:  milman  ,v. 
Mayhew,  1  Ex.  D.  132.  The  order  to  transfer  is  not  effectual  until  the  consent 
is  obtained  of  the  President  of  the  Division  to  which  the  action  is  to  be  trans- 
ferred: Humphreys  v.  Edwards,  tibi  supra.  For  cases  under  this  rule,  see 
Dan.  Pr.  1593,  1595;  and  notes  thereto.  As  to  obtaining  the  consent  of  the 
Lord  Chancellor,  as  President  of  the  Chancery  Division,  to  a  transfer  to  that 
Division,  see  next  Form;  and  note  («),  next  page. 

(s)  See  0.  XLIX.  7 ;  and  headnote,  p.  1035. 
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1956. 

The  Lord  ChanceUor,  as  President  of  the  Chancery  Division  of  ^^^°^f„f 

the  High  Court  of  Justice,  consents  to  the  transfer  to  that  Division  Chancery 

«  ,i_-         ..  DiTision  to 

of  this  action.  traDsferto 

(Signature  of  Principal  Secretary . )      *at  Bivision 

[Dan.  Pr. 

,        1594.] 


1956. 

Formal  parts:  see  Form  39  or  44.  Summons  or 

on  the  part  of  the  plaintiff  (or  as  mm/,  be)  [or,  Take  notice  that  transfer, 
the  plaintiff  (or  as  matf  be)  intends  to  apply,  dc],  that  the  action  OTder^fOT  ad- 

of  F.  V.  D.,  19 — ,  F.  No.  ,  now  pending  in  the  (King's  ministration 

Bench)  Division  of  this  Court  against  CD.,  the  executor  of  the  niade(M). 
will  of  the  above-named  X.  Y.,  deceased,  may  be  transferred  to  Eil^;^""' 
the  Chancery  Division  of  this  Court,  and  assigned  to  Mr.  Justice 
(x). 


Section  III. — Removal  fhom  or  to  a  District  Registry  («/.) . 

[Dan.  Pr.,  pp.  1699—1601.1 

1957. 
(Sawe  as  Form  466.)  Notice  by 

defendant  to 
remove  an 
action  pro- 
ceeding' in  a 
District 
Registry  to 
Loudon  (z). 
[Dan.  Pr. 
1600.] 

1958 
(Same  as  Form  467.)  Certificate  of 

non-delivery 
of  defence  (a). 

(<)  The  consent  of  the  Lord  Chancellor  to  the  transfer  will  be  indorsed  on 
the  order  to  transfer  by  his  secretary,  and  stamped  with  his  official  stamp: 
Seton,  790,  793. 

(w)  See  0.  XLIX.  5;  and  headnote,  p.  1035;  Se  Sharpe,  Scott  v.  5.,  W.  N. 
(1884)  28;  Se  Eberdey's  Sotel  Co.,  W.  N.  (1884)  252  (where  actions  proceed- 
ing in  a  District  Registry  were,  after  transfer  to  the  Chancery  Division,  removed 
to  London,  under  0.  XXXV.  16).  An  application  for  a  transfer  under  this  rule 
should  be  made  eic  parte:  Field  v.  F.,  W.  N.  (1877)  98;  WHtaher  v.  Robinson, 
W.  N.  (1877)  201. 

(»)  See  0.  XLIX.  7;  and  headnote,  p.  1035. 

(y)  As  to  the  transfer  of  an  action  proceeding  in  a  District  Registry  to 
London  or  of  an  action  proceeding  in  London  to  a  District  Registry,  see  J.  A. 
1873,  8.  65;  0.  XEC.  7;  O.  XXXV.  13—18;  and  headnote  at  p.  207;  Seton,  794. 

(z)  See  0.  XXXV.  14.  This  rule  does  not  apply  to  proceedings  commenced 
by  originating  summons:  Re  Thwaites,  63  L.  T.  747;  W.  N.  (1890)  218.  Such 
proceedings  can  be  removed  pursuant  to  0.  XXXV.  16. 

(ffl)  See  0.  XXXV.  15;  and  headnote  at  p.  207. 
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1959. 

Summons  or 
notice  that 
action  may 
proceed  in 
District 
Registry,  not- 
withstanding 
notice  or  ap- 
pearance in 
London  (i) . 
[Dan.  Pr. 
1600.] 

1960. 

Summons  or 
notice  to 
remove  an 
action  pro- 
ceeding in  a 
District 
Registry  to 
London  (c). 
[Dan.  Pr. 
1601.] 

1961. 

Summons  or 
notice  to 
remove  an 
action  pro- 
ceeding in 
London  tu  a 
District 
Registry  [d). 
[Dan.  Pr. 
1601.] 


(Same  as  Form  451.) 


Formal  parts:  see  Form  39  or  44. 
on  the  pdrfc  of  the  plaintiff  (or  as  may  be)  [or,  Take  notice  that 
the  plaintiff  (or  as  may  he)  intends  to  apply,  dc],  that  this  action 

may  be  removed  from  the  District  Eegistry  at to ,  and 

may  proceed  in  London. 


Formal  parts:  see  Form  39  or  44. 
on  the  part  of  the  plaintiff  (or  as  may  he)  [pr,  Take  notice  that 
the  plaintiff  (or  as  may  he)  intends  to  apply,  dc],  that  this 
action  may  be  removed  from  London  to  and  proceed  in  the  Dis- 
trict Registry  at . 


1962. 

Summons  or 
notice  to  try 
action  of  con- 
tract in  the 
County  Court, 
where  claim 
indorsed  on 
writ  does  not 
exceed  £100 
(e). 

[Dan.  Pr. 
1602.] 


Section  IV. — Removal  of  Actions  and  Proceedings  from 
THE  High  Court  to  a  County  Court. 

IDan.  Pr.,  pp.  1601—1608.] 

Formal  parts:  see  Form  39  or  44. 
on  the  part  of  the  plaintifi  [pr,  defendant]  A.  B.  [or,  Take  notice 
that  the  plaintiff  (or  as  may  he)  intends  to  apply,  t^c],  that  this 

action  may   be    tried   in    the   County   Court   of  ,    holden 

at— (/). 


(6)  See  0.  XII.  7;  0.  XXXV.  14. 

(c)  See  J.  A.  1873,  s.  65;  O.  XXXV.  16.  For  form  of  order,  see  Seton,  791,. 
No.  7.  As  to  -transmission  by  District  Registrar  of  documents  to  the  Central 
Office,  after  removal  of  an  action,  see  0.  XXXV.  20» 

{d)  See  0.  XXXV.  17. 

(e)  See  J.  A.  1873,  s.  67;  the  County  Cts.  Act,  1888  (51  &  52  Vic.  c.  43), 
B.  65;  Seton,  805;  Chitty's  Forms,  928—933;  Chitty's  Arch.  1550;  Annual 
Oouniy  Cts.  Practice,  County  Ct.  Rules,  1903,  0.  XXXIII.  1—3.    This  section 

(f)  See  next  page. 
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1963. 

Formal  parts :  see  Form  8 .  Affidavit  in 

1      mi  •       I.  •       1  ■  •  1  support. 

1 .  The  writ  oi  summons  in  this  action  was  served  upon  me  on  [Dan.  Pr. 

the  day  of  ,  19 — .     The  paper  writing  now  produced  ^^^^•'\ 

and  shown  to  me,  and  marked  A.  (gf),  is  the  copy  served  upon 
me  of  the  said  writ  of  summons. 

2.  The  whole  [or,  A  part]  of  the  demand  of  the  plaintiff  in  this 
action  is  bond  fide  contested  by  me. 


1964. 

Siimmous  or 

Formal  parts:  see  Form  39  or  44.  notice  to  remit 

on  the  part  of  the  defendant  A.  B.  [or,  Take  notice  that  the,  for  trial  before 
defendant  A.  B.  intends  to  apply,  dc.'],  that,  unless  the  plaintiff  ^^°^°,*^ 

[Dan.  Pr.' 
does  not  apply  where  the  payment,  whereby  the  amount  in  dispute  is  reduced  1°"'''  loU4.j 
to  a  sum  not  exceeding  £100,  is  made  after  action  brought:  Foster  v.  Vsher- 
ivood,  3  Exch.  D.  1;  Modgson  v.  Bell,  24  Q.  B.  D.  525.  If  a  set-ofS  be 
admitted  on  the  writ,  so  as  to  reduce  the  balance,  the  order  can  be  made  on 
the  application  of  the  dft.,  although  the  set-ofE  was  not  agreed  to  before  action : 
Lovejoy  v.  Cole,  (1894)  2  (J.  B.  861;  see,  too,  Peraival  v.  Pedley,  18  Q.  B.  D. 
635;  Lewis  v.  L.,  20  Q.  B.  D.  56.  An  order  cannot  be  made  if  the  action 
is  one  for  unliquidated  damages:  Knight  v.  Abbott,  10  Q.  B.  D.  11;  Baasett 
V.  Tong,  (1894)  2  (J.  B.  332;  but  if  the  action  be  within  the  section,  it  may 
be  remitted,  notwithstanding  that  a  counterclaim  for  unliquidated  damages  is 
set  up:  GiiUford  v.  Lambeth,  (1895)  1  Q.  B.  92. 

Proceedings  after  order  made. — ^The  pit.  must  lodge  with  the  Registrar  of 
the  County  Ct.  the  duplicate  order,  and  the  originating  summons  or  writ  of 
summons  and  pleadings,  and  copies  of  any  affidavits  on  which  the  order  was 
made,  and  also  a  statement  of  the  names  and  addresses  of  the  several  partis 
to  the  action  and  their  solicitors,  if  any ;  and  if  no  statement  of  claim  has  been- 
delivered,  a  concise  statement  of  the  particulars  such  as  would  be  required 
on  entering  the  plaint  (see  Form  1968),  and  the  Registrar  will  then  enter  the 
action  for  trial,  and  give  notice  to  the  parties  of  the  day  appointed  for  trial, 
by  post  or  otherwise,  ten  clear  days  at  least  before  the  day  of  trial,  and  annex 
a  copy  of  the  particulars  sealed  with  the  seal  of  the  Ct. 

Until  all  the  above  steps  have  been  taken,  and  the  transfer  completed,  the 
action  will  remain  in  the  High  Ct. .  David  v.  Howe,  27  0.  D.  533.  After 
transfer  the  action  becomes  a  County  Ct.  action  for  all  purposes:  Harris  v. 
Judge,  (1892)  2  Q.  B.  565,  C.  A.;  Bnhe  .v.  Daim,  (1893)  2  Q.  B.  260, C.  A.; 
Buckley  and  Beach  v.  National  Electric  Theatres,  Ltd.,  (1913)  2  K.  B.  277; 
and  will  be  carried  on  in  the  same  manner  as  an  action  commenced  in  the  County 
Court,  but  no  notice  of  defence  under  County  Court  0.  X.  will  be  necessary  if  a 
defence  has  already  been  delivered:  County  Court  0.  XXXIII.  rr.  2,  3. 

(/)  This  must  be  the  County  Ct.,  or  one  of  the  County  Cts.,  in  which  the 
action  might  have  been  commenced:  County  Cts.  Act,  1888  (51  &  52  Vic.  c.  43), 
H.  65.  As  to  the  County  Ct.  in  which  a  pit.  may  oommeno©  his  action,  pee 
Ibid.  s.  74;  Annual  County  Cts.  Practice. 

(^)  For  form  of  memorandum  of  exhibit,  see  Form  27. 

(A)  See  the  J.  A.  1873,  s.  66;  the  County  Cts.  Act,  1888  (51  &  52  Vic. 
c.  43),  ».  66;  Edwards  v.  Mallan,  (1908)  1  K.  B.  1002,  O.  A.;   Seton,  805; 
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shall,  within days,  give  security  in  the  sum  of  £ for  the 

applicant's  costs  of  this  action,  all  proceedings  may  be  stayed,  or 

that  it  may  be  remitted  for  trial  before  the  County  Court  of , 

holden  at 


1965. 

Affidavit  in         Formal  parts:  see  Form  8. 

^Dan  Pr.  *  1 .  The  plaintiff  has  no  visible  means  of  paying  my  costs  [or,  the 

^^'^'^■i  costs  of  the  defendant],  should  judgment  not  be  given  for  the  said 

plaintiff. 
2.  {Show  means  of  knowledge.) 


1966. 

Summons  or        Formal  parts :  see  Form  39  or  44. 

notice  to 

transfer  an  on  the  part  of  the  plaintiff  [or,  the  defendant]  lor,  Take  notice 

mStertoa  ^^^^  ^^^  plaintiff  [or,  the  defendant]  intends  to  apply,  dc],  that 

County  Court  this  action  [or,  matter]  may  be  transferred  to  the  County  Court 

[Dan.  Pr.  of  — ^,  holden  at (1). 

1606,  1607.] 


1967. 

Affidavit  in         Formal  parts :  see  Form  8 . 

[D^n°  Pr.  1 .  The  plaintiff's  claim  in  this  action  is  for  {Kere  state  the 

1607.]  plaintiff's  claim  as  indorsed  on  the  writ,  and  show  that  the  action 

is  one  which  rmght  have  been  commenced  in  a  County  Court) . 

Chitty's  Formg,  933—938;  CMtty's  Arch.  1552—1554;  Annual  County  Cts. 
Practice;  County  Ct.  Eules,  1903,  0.  XXXIII.  When  an  order  is  made  under 
this  section,  the  action  is  not  actually  transferred  to  the  County  Ct.  until  the 
writ  of  summons  and  the  order  are  lodged  with  the  Registrar  of  the  County 
Ct.:  Wdply  v.  Buhl,  3  Q.  B.  D.  80,  253;  but  when  the  writ  and  order 
are  lodged  with  the  Registrar,  the  effect  is  to  transfer  the  action  to  the  County 
Ct.  altogether,  and  the  High  Ct.  has  no  further  jurisdiction  therein:  Duke  v. 
Davis,  (1893)  2  Q.  B.  107,  C.  A.;  Han-is  v.  Judge,  (1892)  2  Q.  B.  565,0.  A. 
The  Supreme  Ct.  retains  jurisdiction  until  the  transfer  has  been  completed 
by  all  necessary  steps  being  taken:  David  v.  Rome,  27  C.  D.  533;  Welply  v. 
Huhl,  supra;  D'Errico  v.  Samuel,  (1896)  1  Q.  B.  163.  As  to  the  proceedings 
in  the  County  Ct.  after  the  order  is  made,  see  51  &  52  Vic.  o.  43,  s.  66; 
the  County  Cts.  Eules,  1903,  0.  XXXIII.  3. 

(t)  The  affidavit  is  imperative,  and  cannot  be  waived  even  by  consent: 
Ueg,  V.  Judge  of  Maryleione  Cty.  Ct.,  50  L.  T.  97. 

(K)  See  J.  A.  1873,  s.  67;  the  County  Cta.  Act,  1888  (51  &  52  Vic.  c.  43), 
s.  69;  Seton,  804;  Annual  County  Cts.  Practice.  As  to  the  jurisdiction 
in  equity  of  the  County  Cts.,  see  the  County  Cts.  Act,  1888,  ss.  67,  70;  the 
Partition  Act,  1868  (31  &  32  Vic.  c.  40),  s.  12;  and  Dan.  Pr.  1603.  For 
form  of  order,  see  Seton,  802,  No.  2.  As  to  the  proceedings  in  the  County 
Ct.  after  the  order  is  made,  see  the  County  Cts.  Rules,  1903,  0.  XXXIII. 
8  et  seq.;  and  note  (e),  p.  1040. 

(l)  Sec  note  (/),  preceding  page. 
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2.  {State  the  special  reasons  for   having    the   action    trans- 
ferred (m) . 

3 .  {Show  means  of  knowledge . ) 


1968. 

In  the  County  Court  of ,  holden  at .  Statement  of 

T>   ,  A      T>         f>  .particulars  of 

Between  A.  B.,  of  plaintiff's 

{address  and  description),  Plaintiff,        demand  («). 
and 

C.  D.,  of 
{address  and  description),  Defendant, 
Being  an  action  commenced  in  the  Chancery;  Division    of    the 

Hiffh  Court  of  Justica,  and  sent  by  order  of  Mr.  Justice , 

dated  the day  of ,  19 — ,  under  sects.  65,  66,  or  69  of  the 

County  Courts  Act,  1888,  to  be  tried  in  this  Court. 

The  action  is  brought  for  {State  the  particulars  of  the  plain- 
tiff's demand  or  cause  of  action  according  to  the  facts,  adding  .•) 
above  are  the  particulars  of  the  plaintiff's  demand  [or,  cause  of 
action]. 

Dated  this of ,  19 — ■. 

A.  B.,  plaintiff, 
or, 
G.  E.,  of,  (fee,  plaintiff's  solicitor. 
To  the  Registrar  of  the  Court  and  to  the  defendant.' 


1969. 

Formal  parts :  see  Form  39.  Summons  for 

■on  the  part  of  the  plaintiff  {or  as  may  he),  that  this  action  [or^  of  anaSnor 
jnatter],  which  was  instituted  in  the  County  Court  of  — — ,  holden  matter  to  the 
at  — — ,  and  which  was  transferred  to  this  Court  by  order  datedl  i^ 
the  day  of  ,  19 — ,  may  be  re-transferred  to  the  paid,  (iPn*^;-^""' 


County  Court  of ■,  holden  at ,  and  be  carried  on  and  pro- 
secuted in  the  said  County  Court. 

//  so,  add:  notwithstanding  the  subject-matter  thereof  ex- 
ceeds the  limit,  in  point  of  amount,  to  which  the  jurisdiction 
of  the  County  Court  is  limited  by  the  County  Courts  Act,. 
1888  (p). 

(»»)  See  Picard  v.  Sine,  18  L.  T.  705. 

(«)  See  note  (e),  p.  1040. 

(o)  For  form  of  order,  aee  Seton,  802,  No.  3;  and  see  Shields,  §c.  Building 
Society  v.  Biohards,  84  L.  T.  587. 

{p)  See  County  Cts.  Act,  1888  (51  &  52  Vic.  c.  43),  s.  68.  For  form  of 
-order  for  cause  to  proceed  in  County  Ct.,  notwithstanding  the  subject-matter 
-exceeds  the  limit,  see  Seton,  803,  No.  6. 

66  (2) 


1608.] 
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Section  V. — Eemoval  from  an  Inferior  Court  to  the  High 
Court  of  Justice. 


1970. 


[San.  Pr.,  pp.  1608—1618.] 


Notice  of  (1.)  ;prom  a  County  Court  (a). 

motion  or 

origrinating  -,g_       -o     vr       

summons  to  ^°      ■      "■  ^^"■ 

transfer  cause  In  the  High  Court  of  Justice, 
or  matter  °         _^.    .   . 

from  a  County  Chancery  Division. 

[Dan.  Pr]  {Name  of  Judge  {s).) 

In  the  maXtev .  oi  {State  the  proceeding  in  the  Country 

Court,  as  thus :  a  plaint  in  the  County  Court  of , 

holden  at . 

Between  A.  B.  .         .         .         .     Plaintiff, 

and 

CD Defendant. 

If  the  application  is  made  by  motion,  say :  Take  notice  {dc. ; 
proceed  as  in  Form  32  to  on  the  part  of) . 

//  the  application  is  made  by  summons,  say :  Let,  {dc. :  proceed 
as  in  Form  1077  to  at  the  time  specified  in  the  margin  hereof), 
on  the  hearing  of  an  application  on  the  part  of 

In  either  case,  proceed  thus :  the  above-named  A.  B.  [or,  C.  D.],. 
of  {residence  and  description),  that  the  plaint  now  pending  in  the 

County  Court  of ,  holden  at ,  against  the  above-named- 

C.  D.,  at  the  suit  of  the  above-named  A.  B.,  may  be  transferred 

(g)  A  cause  or  matter  pending  in  a  County  Ct.  may  be  removed  to  the  High 
Ot.  of  Justice,  either  by  an  order  of  the  Ct.,  see  County  Cts.  Act,  1888  (51  & 
52  Vic.  0.  43),  B.  124;  J.  A.  1873  (36  &  37  Vic.  o.  66),  8.90;  or  by  writ  «xf 
certiorari,  which  can  only  issue  by  leave  of  the  Ct.,  see  County  Cts.  Act,  1888 
(51  &  52  Vic.  u.  43),  o.  126.  As  to  removal  from  a  County  Ct.,  see  Seiton, 
803—807. 

(r)  See  51  &  52  Vic.  i>..43j  o.  68;  J.  A.  1873,  a.  90.  An  application  under 
County  Cts.  Act,  1888  (51  &  52  Vic.  c.  43),  s.  124,  must  be  by  summoina;  an 
application  under  J.  A.  1873,  o.  90,  may  be  either  by  motion  or  summons.  If 
the  application  is  made  by  summons,  it  must  be  by  originating  summons.  In 
either  case,  it  seems  that  it  should,  at  least  in  the  first  instance,  be  ex  parte. 
An  application  under  the  County  Cts.  Act,  1888,  should  be  supported  by  an 
affidavit  showing  circumstances  rendering  the  transfer  necessary  or  desirable; 
the  party  applying  for  removal  must  establish  this  point:  Bonlein  v.  Pearson,. 
(1911)  2  K.  B.  412;  an  application  under  J.  A.  1873,  o.  90,  should  be  sup- 
ported by  an  affidavit  stating  the  counterclaim,  and  showing  that  it  involves 
matter  beyond  the  jurisdiction  of  the  Ct.  As  to  the  mode  in  which  the  record 
of  the  proceedings  in  the  County  Ct.  is  transmitted  to  the  High  Ct.,  see 
County  Cts.  Rules,  1903,  0.  XXXIII. 

(s)  See  0.  V.  9  (c).  The  notice  of  motion  need  not  be  addressed  to,  or 
served  upon,  any  one. 
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to  the  Chancery  Division  of  this  Court,  and  be  assigned  to  Mr. 

Justice . 

Dated  (Sc. :  Conclude  as  in  Form  32  or  1077). 


1971. 

19—.     B.  No.  .        Notice  of 

In  the  High  Court  of  Justice,  motion  or 

°  ...  originating 

Chancery  Division.  summons 

{Name  of  Judge  (u).)  f™^t 

In  the  matter  of  a,  plaint  in  the  County  Court  of ,  remove  action 

,     ,  -  from  County 

nolden  at .  Court  (t). 

Between  A.  B Plaintiff,  leoT'ieis  ] 

and 

CD Defendant. 

If  the  application  is  made  by  motion,  say :  Take  notice  {dc. : 
proceed  as  in  Form  32  to  on  the  part  of). 

//  the  application  is  made  by  summons,  say :  Let,  (dc. :  proceed 
as  in  Form  1077  to  at  the  .time  ispecified  in  the  margin  hereoiP), 
on  the  hearing  of  an  application  on  the  part  of 

I?i  either  case,  proceed  thus:  the  above-named  A.  B.  [or,  C.  D.J, 
of  (residence  and  description),  that  a  writ  of  certiorari  may  be 

ordered  to  issue  to  remove  the  plaint  No. ,  now  pending  in  the 

County  Court  of ,  holden  at ,  between  A.  B.  and  CD., 

with  all  things  touching  the  same,  from  the  said  County  Court  into 
the  Chancery  Division  of  this  Court.  And  that  the  Masters  of  the 
Supreme  Court  may  be  ordered  to  receive  and  file  the  same.  And 
that  the  said  plaint,  when  removed,  may  be  assigned    to   Mr. 

Justice ,  and  may  be  continued  and  prosecuted  in  this  Court 

in  the  same  manner  as  if  it  had  been  originally  commenced  therein 
and  assigned  to  the  said  Judge. 

Dated  (^dc. :  Conclude  as  in  Form  32  or  1077). 


(0  See  County  Cts.  Act,  1888  (51  &  52  Vic.  c.  43),  s.  126.  The  application 
for  a  certiorari  may  be  made  ex  parte;  and  may  be  made  either  to  the  Ot.  or 
at  Chambers.  When  made  at  Chambers,  it  must  be  by  originating  summons. 
The  grant  by  the  High  Ct.,  or  by  any  Judge  thereof,  of  an  order  or  summons 
to  show  cause  why  a  writ  of  certiorari  should  not  issue,  will,  if  the  High  Ot. 
or  a  Judge  thereof  so  .direct,  operate  as  a  stay  of  proceedings  in  the  action  or 
matter  to  which  the  same  relates  until  the  determination  of  such  order  or  sum- 
mons, or  until  the  High  Ct.  or  Judge  otherwise  orders:  County  Courts  Act,  1888 
(51  &  52  Vic.  c.  43),  s.  129.  As  to  the  service  of  such  order  or  summons, 
see  Ibid.  As  to  certiorari  to  remove  proceedings  from  the  County  Ct.,  see  Seton, 
805 ;  Chitty'a  Forms,  902  et  seq. ;  Chitty's  Arch.  1662  et  eeq. ;  County  Ct.  Rules, 
1903,  0.  XXXIII.  On  action  being  removed  by  certiorari  to  the  High  Ot., 
the  pit.  is  not  bound  to  proceed  therewith:  Harrison  v.  Bull,  (1912)  1  K.  B. 
612,  C.  A.    For  form  of  order,  see  Seton,  802,  No.  4. 

(«)  See  0.  V.  9  (o). 
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1972. 

Affidavit  in 
support. 
[Dan.  Pr. 
1610.] 


1973. 

J'raeipe  for 
writ  of  eer- 
tiorari  {p). 
[Dan.  Pr. 
1608,  1615.] 


Title:  see  preceding  Form;  other  formal  parts:  see  Form  8. 

1.  (State  the  proceedings  which  have  been  had  in  the  County 
Court.) 

2.  The  plaintiff's  claim  in  the  said  action  is  for  (Here  state 
the  nature  and  particulars  of  the  plaintiff's  claim). 

3 .  (State  facts  showing  that  it  is  desirable  that  the  action  should 
be  tried  in  a  superior  Court,  as  thus  (x) :  I  am  advised  and  verily 
believe  that  upon  the  trial  of  the  said  action  several  difficult 
questions  of  law  are  likely  to  arise,  and,  amongst  others,  the 
following:  (Here  state  the  questions  which  are  likely  to  arise, 
and  verify  the  facts  raising  such  questions).) 

If  the  application  is  made  by  a  defendant,  add  the  following 
paragraph : 

4.  I  am  advised  and  verily  believe  that  I  have  a  good  defence 
to  the  said  action  upon  the  merits;  and  this  application  is  not 
made  fot  the  purpose  of  embarrassing  or  delaying  the  plaintiff, 
but  bond  fide,  and  for  the  purpose  of  obtaining  a  proper  trial  of 
the  said  action. 


Title  as  in  Form  1971. 

Seal,  in  pursuance  of  order  dated  the 


day  of 


19- 


writ  of  certiorari,  directed  to  the  Judge  of  the  County  Court  of 

■ ,  holden  at . 

Dated  the day  of  —- — ,  19 — . 

(Name  and  address  of  solicitor  or  party 
issuing  writ.) 


1974. 

Writ  of 
certiorari  (z). 
[Dan.  Pr. 
1608,  1615.] 


George  the  Fifth,  by  the  Grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  King,  Defender  of  the  Faith. 

To  the  Judge  of  the  County  Court  of  ,  holden  at  , 

greeting. 


(«)  The  party  applying  must  show  that  it  is  "  desirable  "  within  the  sec- 
tion (126):  DonMn  v.  Pearson,  (1911)  2  K.  B.  412.  The  affidavit  should 
state  all  the  facts  material  to  the  question,  whether  removal  should  be  ordered 
at  all  or  on  terms:  Chitty's  Forms,  903. 

(y)  See  R.  S.  C.  App.  G.  No.  13.  The  prtBcipe  must  bear  a  stamp  of  5«. 
impressed  upon  it:  Ord.  as  to  S.  C.  Pees,  1884,  Sched.  No.  6;  Ord.  as  to 
Stamps,  &c.,  July,  1884,  Sched. 

(z)  For  form  of  writ,  see  E.  S.  G.  App.  J.  No.  9.  On  sealing  the  writ  the 
order  giving  leave  to  issue  it  must  be  produced.  The  writ  should  be  served  on 
the  Judge  of  the  Gounty  Ct.,  or  on  the  Registrar,  thereof,  or  upon  a  person 
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We,  willing  for  certain  causes  to  be  certified  of  a  plaint  levied 
in  our  Court  before  you  against  C.  D.  at  the  suit  of  A.  B.,  com!- 
mand  you  that  you  send  to  us  forthwith  in  the  Chancery  Division 
of  our  High  Court  of  Justice,  the  said  plaint,  with  all  thinigs 
touching  the  same,  as  fully  and  entirely  as  the  same  remain  in  our 
said  Court  before  you,  by  whatsoever  names  the  parties  may  be 
called  therein,  together  with  this  writ,  that  we  jmay  further  cause 
to  be  done  thereupon  what  of  right  we  shall  see  fit  to  be  done. 

Witness  (dc:  Conclude  as  in  Form  923). 


1975. 

{Same  as  Form  924  or  925.)  Indorsement 


on  writ. 


1976. 

Title  of.  the  proceeding  in  the  County  Court;  other  formal  Notice  of 

,  -rn  r)i  having'  issued 

parts:  see  iorm  31.  writ  of  ce?-- 

Take  notice  tha,t,  by  virtue  of  an  order  dated  the day  of  jja'n^i^^' 

,  19 — ,  a  writ  of  certiorari  was,  on  the day  of ,  19 — ,  1615-] 

issued  out  of  the  High  Court  of  Justice,  directed  to  the  Judge  of 

the  County  Court  of ,  holden  at  ,  commanding  him  to 

return  into  the  Chancery  Division  of  the  said  High  Court  of 

Justice  the  plaint  levied  in  this  action,  together  with  all  things 

touching  the  same. 


1977. 

(To  be  indorsed  on  writ.)  Reinm  to  the- 

The  process  of  the  plaint  whereof  mention  is  within  made,  with  [Dan.  Pr. 
all  things  touching  the  same  in  the  several  transcripts  hereto  ^®''^'  ^^^^-i 
■annexed,  as  within  commanded. 

The  answer  of  the  Judge  of  the  County  Court  of ,  holden 

at . 

Dated ,  19—. 

{Seal  of  County  Court  S) 


acting  as  clerk  at  the  office  of  the  Registrar:  Chitty's  Arch.  1567.     As  to  the 
time  for  service,  see  County  Cts.  Act,  1888,  s.  130;  Dan.  Pr.  1615.     As  to 
giving  notice  to  the  opposite  party,  see  Ibid. 
(o)  See  County  Cts.  Act,  1888,  s.  130. 
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.1978. 

Originating 
flummons  that 
a  suit  or 
matter  may 
be  continued 
in  the  County 
Court  (i). 
[Dan.  JPr. 
1616.] 


Proceed  as  in  Form  1970,  doum  to  may  be;  arid  conclude  thus: 
carried  on  and  proeecuted  in  the  County  Court  of  ■ — -  holden  at 
,  notwithstanding  the  subject-matter  thereof  exceeds  the  limit, 


in  point  of  amount,  to  which  the  jurisdiction  of  the  County  Courts 
is  limited  by  the  County  Courts  Act,  1888  (51  &  52  Vic.  c.  43), 
s.  67. 


1979. 

Notice  of 
motion  or 
originating 
summons  for 
eertioriari  to 
to  remove 
judgment  of 
County  Court 
forthepurpose 
of  issuing 
execution' 
thereon  [e). 
[Dan.  Pr. 
1618]. 


19- 


B.  No. 


In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge  (d).) 

In  the  matter  of  a  judgment  recovered  in  the  Countji 

Court  of ,  holden  at ,  in  a  plaint  between  A.  B., 

plaintiff,  and  CD.,  defendant. 
(Proceed  as  in  Form  1971,  to  may  be  ordered  to  issuei),  to 
remove  a  plaint  between  A.  B.  and  CD.  from  the  County  Court 

of ,  holden  at ,  together  with  the  record  of  the  judgment 

thereon  obtained  in  the  said  Court,  into  this  Court.  And  that  the 
proper  oflElcer  may  be  ordered  to  receive  and  file  the  same,  pur- 
suant to  the  County  Courts  Act,  1888. 


1980. 

Affidavit  in 
support. 
[Dan.  Pr. 
1618.] 


Title  as  in  Form  1979 ;  other  formal  parts :  as  in  Form  8 . 

1 .  On  the day.  of ,  19 — ,  I  [or,  the  above-named -J, 

by  a  judgment  of  the  County  Court  of ,  holden  at '-,  re- 


covered against  the  above-named  C  D.  the  sum  of  £ for 

debt  [or,  damages],  and  £ for  costs. 

2.  The  said  judgment  still  remains  in  force  and  unsatisfied. 

3.  The  said  CD.  has  no  goods  or  chattels  which  can  be  con- 
veniently, taken  to  satisfy  the  said  judgment. 

4.  (Show  mmns  of  knowledge  ^i) 


1981. 

Praeipe  for 
"writ  of    ■ 
certiorari, 
i[Dan.  Pr. 
1618.] 


(Same  as  Form  1973.) 


(J)  See  County  Cts.  Act,  1888,  s.  68.     The  application  is  by  originating 
summons.    For  form  of  order,  see  Seton,  803,  No.  6. 

(c)  See  County  Cts.  Act,  1888,  s.  151.     Wh©n  the  application  is  made  at 
Chambers,  it  will  be  by  originating  summons. 

(d)  See  0.  V.  9  (c). 
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1982. 

(Same  as  Form  1974,  adding  after  the  words,  "said  plaint,"  WriCof 
Me  following:  together  with  the  record  of  the  judgment  thereon  [Dan. Pr. 
•obtained  in  our  said  Court  before  you.)  ^^^^■-' 


(Same  as  Form  924  or  925.) 


(To  be  indorsed  on  writ.) 

The  answer  of  the  Registrar  of  the  County  Court  of  - 
holden  at . 

I  certify  and  return  to  the  within  writ  that  the  document 
-annexed  hereto  and  returned  herewith  is  a  true  copy  of  the  within- 
jnentioned  judgment  entered  in  the  proper  book  of  the  within- 
.named  County  Court. 

Dated ,  19—. 

(Registrar  of  the  said  County^  Court.) 


1983. 

Indoiaement 
ou  writ, 
[Dan.  Pr. 
1618.] 

1984. 

Return  to 
writ. 
[Dan.  Pr. 
1618  (e).] 


(2.)  Removal  from  the  Mayor's  Cowt  of  the  City  of  London  (/). 

[Dan.  Pr.,  pp.  1613,  1614.1 

1985. 
In  the  High  Court  of  Justice,  Notice  of 

Chancery  Division.  Z^Zg 

(Name  of  Judge  (g).)  supimons for 

\  J  n     \a  I  I  ^rit  of  certio- 

In  the  matter  of  a  certain  action  [or,  euitl  now  depend-  ''«"  *°  remove 

,1  1         r  -J    T     •  1        /.  ,1       Tij-  ,     action  or  suit 

mg  on  the  common  law  \pr,  equityj  side  Di  the  Mayor  s  out  of  the 


(e)  Chitty's  Forma,  911. 

(/)  Removal  from  Mayor's  Court. — See  20  &  21  Vic.  c.  clvii.,  8S.  16,  20,  62; 
and  36  &  37  Vic.  o.  66,  s.  90;  Seton,'804;  Chitty's  Arch.  1568;  Glyn  &  Jackson, 
3rd  ed.  76,  112;  and  see  Order  in  Council,  June  26,  1873,  applying-  clause  12  of 
the  schedule  of  the  Borough  and  Local  Courts  of  Record  Act,  1872  (36  &  36 
Vic.  u.  Ixxxvi.),  to  the  Mayor's  Ot.  The  effect  of  this  appears  to  be  virtually 
to  repeal  sects.  16,  19  and  62  of  the  Mayor's  Court  of  London  Procedure  Act, 
1857,  and  to  destroy  the  common  law  right  which  litigants  possessed  of  remov- 
ing causes  to  the  High  Ct. :  Glyn  &  Jackson,  113.  It  seems,  therefore,  thai) 
an  action  can  only  now  be  removed  by  writ  of  certiorari  issued  with  leave  of 
the  Judge  of  one  of  the  superior  Ote.     For  form*  of  order  to  remove,  see 

•Seton,  801,  No.  1.    As  to  the  removal  of  a  judgment  in  the  Mayor's  Ct.  into 
the  Superior  Ofc.  for  the  purposes  of  execution,  see  Paine  v.  Slater,  11  Q.  B.  D, 

:120,  C.  A.;  Dan.  Pr.  1673;  Glyn  &  Jackson,  145. 
(?)  See  O.  V.  9  (c). 


1060  CONSOLIDATION,  TKANSFEE,  ETC.      [Ch.  XXXIII*. 

Stii)  Court,  London,  wherein  A.  B.  is  plaintiff  and  C.  D.  is- 

defendant  {h) . 
If  the  application  is  made  by  motion,  say :  Take  notice  {dc. : 
proceed  as  in  Form  32  to  counsel)  on  the  part  of 
If  it  is  made  by  strniimons,  say :  Let  all  parties  (Sc. :  proceed" 
as  in  Form  1077  to  at  the  time  specified  in  the  margin  hereof) 
on  the  hearing  of  an  application  on  the  part  of 
{In  any  case  proceed  thus:  the  above-named  C.  D.  {or  as- 
may  be),  of  {residence  and  description), 
that  a  writ  of  certiorari  may  be  ordered  to  issue,  directed  to  the- 
Lord  Mayor  of  the  City  of  London,  and  his  brethren  the  Aldermeni 
thereof,  to  certify  and  remove  the  plaint  in  the  above-mentioned', 
action  [or,  suit]  of  B.  v.  D.  now  depending  on  the  common  law  [or,, 
equity]  side  of  the  Mayor's  Court,  London,  with  the  process  and 
all  proceedings  thereon,  from  out  of  the  said  Mayor's  Court  into- 
the  Chancery  Division  of  this  Court.    And  that  the  proper  ofiicer- 
may  be  ordered  to  receive  and  file  the  same.    And  that  the  saidl 
action  [or,  suit],  when  removed,  may  be  assigned  to  Mr.  Justice- 

,  and  may  be  continued  and  prosecuted  in  this  Court,  in  the- 

same  manner  as  if  it  had  been  originally  commenced  therein,  and. 
assigned  to  the  said  Judge. 

Dated  {dc. :  Conclude  as  in  Form  32  or  1077). 


1986.  Title  as  in  preceding  Form. 

Preeeipe  for 

the  writ  (7c)-         Seal  a  writ  of  certiorari  directed  to  the  Lord  Mayor  of  th-e- 

City  of  London,  and  his  brethren  the  Aldermen  of  the  same  City,- 

pursuant  to  order  dated day  of ,  19--  , 

Dated day  of ,  19 — . 

{Name  and  address  of  solicitor  or  party- 
issuing  the  writ.) 


Qi)  As  to  the  title,  see  Notkard  v.  'Proctor  and  Blewitt  v.  Prooior,  V.-C.  B.,. 
16  Nov.  1875,  Reg.  Lib.  B,  2872. 

(t)  See  20  &  21  Vic.  u.  civii.,  88.  16,  19,  20.  If  the  application  is  made  at- 
Chambers,  it  must  be  made  by  originating  summons.  For  form  of  order,  see- 
Seton,  801,  No.  1. 

(fi)  The  prceoipe  must  bear  a  stamp  of  5s.  impressed  on  it:  Ord.  as  to  S.  C. 
Fees,  1881,  Sohed.  No.  6 ;  Ord.  as  to  Stamps,  &o.,  July,  1884,  Sched. 
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1987. 

George  the  Fifth  {dc. :  as  in  Form  1974).  Writ  of 

To  the  Lord  Mayor  of  the  City  of  London,  and  his  brethren  the  "^  '"'"^  ^ '' 
Aldermen  of  the  same  City,  greeting: 

We,  willing  for  certain  causes  to  be  certified  of  and  upon  a 
certain  plaint  before  you  against  C.  D.,  at  the  suit  of  A.  B.,  lately 
exhibited  and  now  depending,  command  you,  that  the  plaint  afore- 
said, with  aU  things  touching  the  same,  by  whatsoever  names  the 
parties  aforesaid,  or  any  or  either  of  them,  are  or  is  set  down,  before 
us  in  the  Chancery  Division  of  our  High  Court  of  Justice,  truly, 
f  uUy,  and  exactly,  as  in  your  custody  they  now  remain,  under  your 
seals  distinctly  and  openly  ye  send  immediately  (m),  and  this  writ: 
that  further  that  we  may  cause  to  be  done  what  of  right  ought  to 
be  done. 

Witness  (de. :  Conclude  as  iti  Form  923). 


1988. 

{Same  as  Form  924  or  925.)  Indorsement 

on  the  writ. 


1989. 

(1.)  To  be  indorsed  on  the  writ.     The  execution  of  this  writ  Return  to 
appears  in  the  schedule  annexed. 

The  answer  of  X.  Y.,  Lord  Mayor,  and  the 
Aldermen  of  the  City  of  London. 

(2.)  Schedule  to  be  annexed  to  the  writ. 

London  [to  wit]:  We,  the  Right  Honourable  X.  Y.,  Lord 
Mayor,  and  the  Aldermen  of  the  City  of  London,  to  our  Sovereign 
Lord  the  King  in  His  High  Court  of  Justice  do  most  humbly 
certify:  that  before  the  coming  of  this  writ  to  us  directed,  and  to 

this  schedule  annexed,  to  wit,  on  the day  of ,  19 —  (date 

of  filing  plaint  in  the  Mayor's  Court),  A.  B.  in  the  said  writ 
named,  in  his  own  proper  person,  came  here  into  the  Court  of  our 
said  Lord  the  King,  holden  before  the  said  Mayor  and  Aldermen 
in  the  chambers  of  the  Guildhall  in  the  said  city,  and  then  and 
there,  according  to  the  custom  of  the  said  city,  exhibited  a  certain 
plaint  against  C.  D.  in  the  said  writ  also  bamed;  and  which  said 
plaint  is  hereunto  annexed. 

(I)  The  writ  is  served  by  being  lodged  with  the  Registrar  of  the  Ct.  It 
must  be  so  lodged  within  a  month  after  service  of  the  plaint,  or  before  the 
action  is  entered  for  trial:  20  &  21  Vic.  u.  clvii.  s.  17;  and  see  s.  18.  The 
service  of  the  writ  has  the  effect  of  suspending  all  proceedings  in  the  Mayor's 
Ot.:  Glyn  &  Jackson,  114. 

(m)  Every  writ  of  certiorari  to  the  Mayor's  Ct.  must  be  made  returnable 
immediately:  20  &  21  Vic.  o.  clvii.  s.  32. 
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1990. 

Precipe  of 
judgment, 
rule,  or  order 
obtained  in 
Mayor's 
Court  [n). 
[Dan.  Pr. 
1613,  1614.] 


In  the  Mayor's  Court,  London. 

Plaintiff,  A.  B.,  of  {address  and  description). 
Defendant,  C.  D.,  of  {address  and  description) . 

Action  entered day  of ,  19 — . 

Judgment  by  default  {or  as  may  he). 

Debt  [or,  damages]  in  plaint,  £ . 

Amount  for  which  judgment  signed  [or,  order  made],  £- 

Costs,  £ . 

Costs  of  removal,  £ . 

Judgment  entered  [or,  order  dated] day  of  ■ ,  19- 


Execution  issued day  of  — 

Dated day  of ,  19 — 


19- 


{Nofme  and  address  of  solicitor  or  party.) 


1991. 

Affidavit  veri- 
fying judg- 
ment or 
order  (o). 
[Dan.  Pr. 
1614.] 


Title  as  in  proceedings  in  the  Mayor's  Court ;  formal  parts :  see 
Form  8. 

1 .  Judgment  was  duly  signed  [or,  An  order  was  duly  made] 
in  the  Court  of  the  Mayor  and  Aldermen  of  the  City  of  London, 

on  the day  of ,  19 — ,  in  a  certain  action,  wherein  A.  B. 

was  plaintiff,  and  CD.  was  defendant,  for  the  sum  of  £ debt 

[or,  damages],  and  £ costs  [or,  whereby  it  was  ordered  that 

{Recite  the  order  for  payment)']. 

2.  The  parchment  [or,  paper]  writing,  now  produced  and  shown 
to  me,  and  marked  A.  (p),  is  the  record  of  the  said  action,  and  the 
judgment  of  the  said  Court  [or,  is  the  order  of  the  said  Court]  of 
Mayor  and  Aldermen,  and  the  said  judgment  [or,  order]  still 
remains  unreversed  and  unsatisfied. 


(«)  See  20  &  21  Vic.  c.  clvii.  s.  48,  which  provides  that  where  final  judgment 
shall  have  been  obtained  in  the  Mayor's  Ot.,  and  also  in  every  case  where 
any  rule  or  order  shall  have  been  made  by  the  Ct.  whereby  any  sum  of  money 
shall  be  payable  to  any  person,  any  writ  of  execution  upon  such  judgment,  or 
any  rule  or  order  so  made  by  the  Gt.,  shall  be  sealed  by  the  sealer  of  writs 
of  any  of  the  Superior  Ots.  upon  a  priecipe  of  the  same  being  lodged  with  him, 
together  with  an  affidavit  verifying  the  judgment  or  order,  and  that  the  same 
remains  unreversed  and  unsatisfied,  and  thereupon  such  writ  of  execution  and 
such  judgment,  rule  or  order  shall  become  and  be  of  the  same  effect  as  a  writ 
of  execution  or  judgment  recovered  in,  or  a  rule  or  order  made  by  such 
superior  Ct.  The  High  Ct.  and  the  County  Cts.  have  concurrent  jurisdiction 
with  respect  to  judgments  for  sums  not  exceeding  £20:  Paine  v.  Slater,  11 
Q.  B.  D.  120;  see  Glyn  &  Jackson,  145.  For  form  of  writ  of  fieri  facial  on 
the  judgment,  see  E.  S.  C.  App.  H.  No.  15. 

(o)  See  Glyn  &  Jackson,  App.  1,  No.  21. 

(^)  For  form  of  memorandum  of  exhibit,  see  Form  27. 
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(3.)  Removal  from  other  Inferior  Courts  of  Record  (q). 

[Dait.  Pr.,  pp.  1611—1614.]  jggg 

19—.      B.  No.  .         Notice  of 

In  the  High  Court  of  Justice,  origmating 

Chancery  Division.  summons 

•'  to  remove 

{Nam.e  of  Judge  (s).)  judgment  or 

In  the  matter  of  a  judgment  recovered  in  [or,  rule — or,  ferfor  Court 

order — made  by]  the  Court  of ,  in  an  action  between  "ito  the  HigK 

A.  B.,  plaintiff,  and  C.  D.,  defendant.  [Dan.  Pr. 

//  the  application  is  made  by  motion,  say :  Take  notice  (dc. :  ^^^^'  I612.] 
proceed  as  in  Fovia  32  to  counsel)  on  the  part  of      ' 

If  the  application  is  made  by  summons,  say :  Let  {dc. :  proceed 
as  in  Form  1077  to  at  the  time  epeoified  in  the  margin  hereolf'), 
on  the  hearing  of  an  application  on  the  part  of 

In  either  case  proceed  thus :  the  above-named  A.  B.  [or,  C.  D.J, 
of  (residence  and  description),  that  the  judgment  [or,  rule — or, 

order]  of  the  Court  of (Insert  style  of  Court),  dated  the 

day  of  ,  19 — ,  and  made  in    an    action  wherein  A.   B.   is 

plaintiff,  and  C.  D.  is  defendant,  may  be  removed  into  the 

Division  of  the  High  Court  of  Justice,  pursuant  to  the  Judgments 
Art,  1838  (1  &  2  Vie.  c.  110),  in  that  behalf. 

Dated  (Conclude  as  in  Form  32  or  1077). 


1993. 

Title  as  in  preceding  Form;  other  formal  parts:  see  Form  8.  Affidavit  in 

1.  The  Court  of (styU  of  inferior  Court)  is  an  inferior  [c^an™^-. 

Court  of  Record,  in  which,  at  the  time  of  the  passing  of  thei  16I3]. 
Judgments  Act,  1838,  a  barrister  of  not  less  than  seven  years' 
standing  acted  as  Judge  [or,  assessor — or,  assistant]  in  the  trial 

of  causes. 

2.  On  the day  of ,  19 — ,  A.  B.  recovered  a  judgment 

of  the  said  Court  against  CD.  for  the  sum  of  £ debt  [or,. 

damages],  and  £ costs,  in  an  action  in  which  the  said  A.  B., 

was  plaintiff,  and  the  said  CD.  was  defendant. 

Or,  By  a  rule  [or,  order]  of  the  said  Court  made  on  the 

day  of  ,  19 — ,  in  an  action  wherein  the  said  A.   B.   was 

(^)  As  to  removal  of  judgments  under  the  Borough  and  Local  Cts.  of  Record 
Act,  1872  (35  &  36  Vic.  c.  86),  Sohed.  r.  9,  see  Dan.  Pr.  1613. 

(»■)  See  Judgments  Act,  1838  (1  &  2  Vic.  c.  110),  s.  22;  Chitty's  Arch.  1572; 
Chitty's  Forms,  908.  If  the  application  is  made  at  Chambers,  it  will  be  made 
by  originating  summons. 

(s)  See  0.  V.  9  (b)  and  (c). 
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1994. 

Notice  of 
motion  or 
originating 
summons  for 
^lertiorari 
to  remove 
judgment  for 
the  purpose 
of  having 
execution  {t). 
f  Dan.  Pr. 
1612.] 


plaintiff,  and  the  said  CD.  was  defendant,  the  said  C.  D.  (or  as 
may  he)  was  ordered  to  pay  to  the  said  A.  B.  {or  as  may  h&)  the 

sum  of  £ ,  together  with  certain  costs,  as  in  the  said  rule  [or, 

order]  mentioned,  and  which  costs  were  afterwards  duly  taxed  and 
allowed  at  the  sum  of  £ . 

3.  The  said  judgment  [or,  rule — or,  order]  still  remains  in  full 
force,  unreversed  and  unsatisfied. 

4.  {State  the  groinpd  for  the  removal  of  the  judgment;  as :  that 
defendant's  property  is  sittmte  out  of  the  jurisdiction  of  the  in- 
ferior Cov/rt.) 


19—.    B.  No. . 

In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge  (m).) 

In  the  matter  of  a  judgment  reicovered  in  the  Court 

of in  an  action  between  A.  B.,  plaintiff,  and  CD., 

defendant. 
If  the  application  is  made  by  motion,  say :  Take  notice  {dc. : 
proceed  as  in  Form  32  to  counsel)  on  the  part  of 

If  the  application  is  by  sv/mmons,  say :  Let  all  "parties  {Sc. : 
-proceed  as  in  Form  1077  to  at  the  time  specified  in  the  margin 
hereof),  on  the  hearing  of  an  application  on  the  part  of 

In  either  case  proceed  thus:  the  above-named  A.  B.,  of 
{address  and  description),  that  a  writ  of  certiorari  may  be  ordered 
to  issue  to  remove  an  action  between  A.  B.  and  C  D.  in  the  Court 

of {style  of  Court),  together  with  the  record  of  the  judgment 

thereflpon  obtained  in  the  said  Court,  from  the  said  Court  into 

the  •  Division  of  this  Court,  pursuant  to  the  statute  of  the 

19  Geo.  III.  c.  70..    And  that  the  proper  officer  may  be  ordered 
to  receive- and  file  the  same. 

Dated  {Conclude  as  in  Form  32  or  1077). 


(0  See  the  Inferior  Courts  Act,  1779  (19  Geo.  III.  c.  70),  ».  i;  Chitty's 
Arch.  1569;  Chitty's  Forms,  919.  The  application  is  ex  parte,  and  may 
he  made  either  to  the  Ct.  or  at  Chambers:  Chitty's  Arch.  1569.  Wheni 
made  at  Chambers,  it  is  made  by  an  originating  summons.  The  Act  relates  to 
final  judgments  for  pits,  in  inferior  Cts.  of  record  (except  County  Cts.).  If 
-the  case  is  within  35  &  36  Vic.  c.  86  (see  note  (y),  pTece,ding  page),  the 
application  should  be  made  under  that  Act. 

.(«)  See  0.  V.  9  (b)  and  (o). 
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1995. 

Title  as  in  preceding  Form;  other  formal  parts:  see  Form  8.  Affidavit  in 

1.  On  the day  of ,  19 — ,  in  an  action  depending  in  r|^n°  Pr. 

•the  Court  of ,  wherein  A.  B.  is  plaintiff,  and  C.  D.  is  defen-  1612.] 

-dant,  by  a  judgment  of  the  said  Court,  the  said  A.  B.  recovered 
Against  the  said  C.  D.  the  sum  of  £ debt  [or,  damages], 

.and  £ costs. 

2.  On  the day  of ,  19 — -,  a  warrant  was  issued  out  oi 

the  said  Court  directed  to  the  bailiff  thereof  (or  as  may  be)  for 
the  purpose  of  having  execution  of  the  said  judgment. 

3 .  (Show  v)hat  efforts  were  wade  to  execute  the  warrant,  show- 
ing that  diligent  search  and  inquiry  toere  made  after  the  person 
•of  the  defendant  or  his  effects,  and  that  his  person  or  effects  were 
not  to  he  found  within  the  jurisdiction  of  the  inferior  Court.) 

4.  I  verily  believe  that  the  person  and  effects  of  the  said  CD. 
.are  not  to  be  found  within  the  jurisdiction  of  the  said  Court 
■of . 

5.  I  am  informed  by  ,  and  verily  believe  that  the  eaid 

■C.  D.  is  now  residing  [or,  that  effects  of  the  said  CD.  are  now' 
to  be  found]  in  the  county  of . 

6.  The  said  judgment  remains  still  in  force,  unreversed  and 
iinsatisfied. 

7.  (Show  means  of  knowledge.) 


1996. 

(Same  as  Forms  1973  to  1975,  inserting  the  proper  style  of  issuing  the 

ihe  Court.)  ^"^jt"*  • 

'  certiorari. 


1997. 

(The  formal  parts  of  the  return  are  the  same  as  in  Form  1984.  Return  to 

The  body  of  the  return  should  state  the  main  proceedings  in  the  ^^n.  Pr. 
inferior  Court.)  1613.] 
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CHAPTER  XXXIV. 

SECURITY  FOR  COSTS. 

[Ban.  Pr.,  pp.  1619—1625.] 

♦— - 

Security  /or  Costs. — Summary  of  Material  Provisions  of  JR.  S.  C.  1883. 
Amount  of  security,  ^c. — The  security  must  be  of  such  amount,       Oedeb. 
and  be.  given  at  such  tim^,  and  in  such  manner  and  form,  as  the 


Court  or  a  Judge  shall  direct  LXV.  6. 

Temporary  residence  within  jurisdiction. — A  plaintiff  ordinarily 
resident  out  of  the  jurisdiction  may  be  ordered  to  give  security 
for  costs,  though  temporarily  resident  within  the  jurisdiction...  „       6a. 

Bond  for  security. — Unless  otherwise  directed,  the  bond  must 
be  given  to  the  party  requiring  the  security,  and  not  to  an  officer 
of  the  Court  „       7. 

Time  for  giving  security i  when  not  to  be  reckoned. — The  day 
on  which  an  order  for  security  for  costs  is  served,  and  the  time 
from  such  service  until  security  is  given,  must  not  be  reckoned 
in  computing  time  allowed  for  pleading,  answering  interroga- 
tories, or  taking  any  other  proceeding LXIV.  6. 

Security  for  costs  of  appeal. — Such  deposit  or  other  security 
for  the  costs  of  an  appeal  shall  be  made  or  given  as  may  be 
directed  under  special  circumstances  by  the  Court  of  Appeal LVIII.  15. 


(1 . )  The  application  for  Security  (a) . 

(A.)  Where  the  Plaintiff  or  a  Counter-claiming  Defendant  is^ 
resident  out  of  the  Jurisdiction  (b). 

(o)  Amount  of  security. — See  0.  LXV.  6;  and  headnote,  supra.  By  the 
old  rule  (Cons.  Ord.  XL.  6),  security  for  costs  was  fixed  at  £100.  The-  old 
rule  as  to  the  amount  of  security  for  costs  will  be  followed  unless  some  reason 
be  shown  for  increasing  the  amount:  Paxton  v.  Bell,  24  W.  R.  1013.  But 
in  a  proper  case  the  Ot.  will  exercise  its  discretion,  and  require  security  of  an 
adequate  amount  to  be  given:  'Republic  of  Costa  Rica  v.  Brlanger,  3  C.  D.  62. 

Security  for  costs  generally. — See.Seton,  26 — 33;  Morgan  &  Wurtzburg, 
7—25;  Chitty's  Forms,  228—232;  Chitty's  Arch.  395—403.  As  to  security- 
for  costs  from  a  pit.  who  is  a  pauper,  see  Dan.  Pr.  73;  from  a  pit.  in 
a  class  suit.  Ibid.  73,  note  (o) ;  199,  note  (o) ;  or  suing  in  a  represen- 
tative capacity,  Ibid.  68,  note  (a) ;  from  a  pit.  having  no  permanent  resi- 
dence, Ibid.  261 ;  from  ambassador's  servants  who  are  pits.,  Ibid.  71 ;  from 
a  relator,  Ibid.  45,  note  (o) ;  from  a  retiring  next  friend.  Ibid.  106;  from 
an  appellant,  Ibid.  1133;  on  striking  out  the  name  of  a  co-pit..  Ibid.  212. 
As  to  security  for  costs  from  a  pit.  or  petitioner  who  has  become  bankrupt,  &c., 
see  Dan.  Pr.  1620,  note  (y),  and  cases  there  cited.  Security  for  costs  will 
not  be  required  from  the  trustee  of  a  banlcrupt:  Pooley's  Trustee  v.  Whetham,- 
28  C.  D.  38;  Denston  v.  Ashton,  L.  R.  4  Q.  B.  590;  even  where  he  is  himself 
in  insolvent  circumstances:  Cowell  v.  Taylor,  31  C.  D.  34;  but  an  insolvent 
pit.  who  sues  as  trustee  of  a  deed  executed  by  a  debtor  for  the  benefit  of 
creditors,  and  who  is  not  beneficially  interested  in  the  subject-matter,  must 


(6)  See  note  (J),  next  page. 
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Formal  parts:  see  Form  39  or  44.  1998. 

on  the  part  of  the  defendant  CD.  [or,  of  the  respondent  CD.—  ^Xnor"" 
or,  of  the  plaintiff]  [or.  Take  notice  that  the  defendant  (or  as  ntay  security  for- 
he)  intends  to  apply,  dc],  that  the  plaintiff  [or,  the  petitioner—  [Dan.  Pr_ 

or,  the  defendant  CD.  {d)\  who  is  resident  at  ,  in    the  le^o.] 

[kingdom]  of ,  out  of  the  jurisdiction  of  this  Court,  may  be 

ordered,  within days,  to  give  security  in  the  sum  of  £ (e), 

to  answer  costs  in  this  action  [or,  matter]. 

//  the  application  is  made  hy  a  defendant  or  respondent,  add  : 
And  that  in  the  meantime  all  proceedings  in  this  action  [or, 
matter]  may  be  stayed. 

//  the  application  is  made  hy>  one  of  several  defendants  or 
respondents,  add:  as  against  the  said  defendant  [or,  respon- 
dent] C  D. 


Formal  parts:  see  Form  8.  igqq 

1.  The   above-named  plaintiff   [or,   petitioner — or,   defendant  Affidavit  in, 

support  (/.). 
give  security:  Greener  v.  Kahn  f  Co.,  (1906)  2  K.  B.  374;  but  otherwise,  in  the  [Dan.  Pr 

case  of  trustees  of  a  separation  deed:    White  v.   Butt,   (1909)   1  K.  B.   50,   1^21.] _ 
C.  A.;  an  insolvent  nominal  pit.  will  be  required  to  give  security:  Cowell  v. 
Taylor,  supra.    A  dft.  in  an  interpleader  issue  may  be  ordered  to  give  security 
for  costs:   Tomlinson  v.  Land  and  Finance  Corporation,  14  Q.  B.  D.  539. 

(6)  Security  for  costs  on  ground  of  residence  out  of  fho  jurisdiction. — As 
to  security  for  costs  on  this  ground  to  be  given,  by  (1)  pit.,  see  Dan.  Pr. 
68—72;  (2)  petitioner,  Ibid.  68,  1360;  (3)  claimant.  Ibid.  895;  (4)  person 
who  has  obtained  an  order  to  continue  proceedings,  Ibid.  70,  240;  (5)  counter- 
claiming  dft.,  Ibid.  69,  73 ;  (6)  dft.  who  has  obtained  conduct  of  proceedings. 
Ibid.  70;  (7)  dft.  in  interpleader  proceedings,  Ibid.  70,  1324.  In  Hamburger 
V.  Poetting,  30  W.  K.  769,  an  order  was  refused  where  the  pit.,  though  resi- 
dent abroad,  had  substantial  property  in  England;  and  the  same  rule  applies 
to  a  foreign  company,  but,  semble,  the  property  must  be  such  as  can  certainly 
be  available  for  costs:  Re  ApolUnaris  Co.'s  Trade  Marks,  (1891)  1  Oh.  1; 
and  where  dft.  admits  his  liability  pit.  wUl  not  be  ordered  to  give  security: 
De  St.  Martin  v.  Davis,  W.  N.  (1884)  86;  lie  Contrnct  and  Agency  Cor- 
poration, 57  L.  J.  Ch.  5.  A  party  is  not  now  entitled  to  security  for  costs  on 
the  ground  that  the  opposite  party  is  resident  out  of  the  jurisdiction  in  Scotland 
or  Ireland:  Judgments  Extension  Act,  1868  (31  &  32  Vic.  u.  54),  S3.  1,  2,  5; 
J.  A.  1873,  a.  76.  Mere  temporary  residence  within  the  jurisdiction  is  no 
sufficient  answer  to  an  application  for  security  for  co.^ts  against  a  person 
ordinarily  resident  out  of  the  jurisdiction:  0.  LXV.  6a;  and  headnote,  supra. 

(c)  The  application  should  be  made  at  Chambers:  see  1  ale  v.  Oppert,  22 
W.  E.  629;  Seton,  28.  The  form  of  order  is  usually  for  security  by  bond  or 
payment  into  Ct.:  see  Seton,  26,  27,  Nos.  1 — 3. 

(d)  Security  may  be  required  from  a  counter-claiming  dft.:  Syhea  v.  Sacer- 
doti,  15  Q.  B.  D.  423;  and  see  Pure  Spirit  Co.  v.  Fowler,  25  Q.  B.  D.  03S. 

(«)  As  to  the  amount  of  security,  see  O.  L»XV.  6;  and  note  (a),  preceding- 
page. 

(/)  If  the  fact  that  the  pit.,  or  other  person  against  whom  the  application  is 
made,  is  out  of  the  jurisdiction,  appears  on  the  proceedings,  no  affidavit  will 
be  required. 

D. — F.  67 
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C.  D.]  is  resident  at ,  in  the  [kingdom[|  of 

jurisdiction  of  this  Court. 

2.  (Show  nteans  of  knowledge.) 


out  of  thte 


2000. 

Summons  for 
security  for 
costs  by  {ff). 
(Dan.  Pr. 
«95.] 

2001. 

Notice  of 
motion  to 
Court  of 
Appeal  for 
eeourity  of 
costs  of  appeal 
(h). 

2002. 

Summons  for 
security  for 
costs  (i). 
[Dan.  Pr. 
1603,  1604.] 

2003. 

Affidavit  in 
support. 
[Dan.  Pr. 
1604.] 


2004. 

Summons  or 
notice  for 
security  for 
costs  {k). 
[Dan.  Pr. 
61.] 


(See  Form  1184.) 


(See  Form  1479.) 


(B.)  Under  the  66th  Section  of  the  County  Courts  Act,  1888. 
(S«OTe  as  Form  1964.) 


(Same  as  Form  1965.) 


(C.)  Under  the  278th  Section  of  the  Companies  (Consolidation) 

Act,  1908. 

Formal  parts:  see  Form  39  or  44. 
on  the  part  of  the  defendant  A.  B.  [or.  Take  notice  that  the  defen- 
dant A.  B.  intends  to  apply,  <fc.],  that,  pursuant  to  sect.  278  of 
"  The  Companies  (Consolidation)  Act,  1908,"  the  plaintiffs,  the 

Company,  Limited,  may  be  ordered,  within  days,  to 

give  security  in  the  sum  of  £ for  the  said  defendant's  costs 

of  this  action;  and  that  in  the  meantime  all  proceedings  in  this 
action  may  be  stayed — If  there  are  other  defendants  than  the 
applicant,  add:  as  against  the  said  defendant  A.  B. 


(<?)  A  creditor  who  resides  abroad  and  whose  claim  is  disputed  may  be 
ordered  to  give  security  for  costs:  Pretoria-Pietersburg  Rail.  Co.,  (1904)  2 
Ch.  369;  Re  Paramatta  Copper  Mines,  Ltd.,  O'Ryan  v.  The  Co.,  Swinfem 
Eady,  J.,  in  Chambers,  27  June,  1910. 

(A)  As  to  when  security  for  costs  of  appeal  wUl  be  required,  see  Seton, 
30 — 33.  The  respondent  should  first  apply  to  the  appellant  for  security,  and 
if  no  reasonable  ofiEer  is  made,  should  then  apply  to  the  Ct.  of  Appeal.  For 
form  of  order,  see  Seton,  27,  No.  4. 

(t)  See  County  Cts.  Act,  1888  (51  cV  52  Vic.  c.  43),  s.  66;  and  note  (/i), 
at  p.  1041. 

{K)  See  the  Companies  (Consolidation)  Act,  1908  (8  Edw.  VII.  c.  69), 
s.  278;  Morgan  &  Wurtzburg,  15,  16;  Buckley,  9th  ed.  655;  Seton,  30. 
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^  2005. 

I'l    Formal  parts :  see  Form  8 .  Affidavit  in 

I '     1 .  There  is  good  reason  to  believe  that  the  assets  of  the  above-  [Dan.  Pr. 

named  plaintiffs,  the Company,  Limited,  will  be  insufficient  ^^'^ 

for  the  payment  of  the  costs  of  the  defendant  A.  B.  [or,  of  toy 
costs]  of  this  action,  should  the  said  defendant  A.  B.  [or,,  should  1] 
be  successful  in  his  [or,  my]  defence. 

2.  (Show  reasonable  grouTids  for  such  belief ;  that  the  plaintiff 
mmpany  are  in  liquidation  is  a  sufficient  ground  {I).) 

3.  {Show  iweans  of  knowledge.) 


(2.)  Giving  Security  (m). 

2006. 

Formal  parts :  see  Form  31 .  Notice  of 

Take  notice  that  the  plaintiff  (or  as  may  be)  proposes  A.  B.,  of  proposed 
{residence  and  description;  If  so:  and  C.  D.,  of,  dc),  as  a  suffi-  p^^'^'^p 
cient  person  [or,  sufficient  persons]  on  his  behalf  to  give  security,  1622.} 

by  bond,  for  costs,  pursuant  to  the  order  dated  the day  of , 

19—. 


2007. 

Formal  parts:  see  Form  31.  Notice  of 

Take  notice  that  A.  B.,  in  the  notice  of  the of ,  19 — ,  proposed 

named,  as  surety  for  costs,  is  objected  to  by  me,  on  the  ground  that  man^Pr 
he  is  not  a  sufficient  person  to  give  such  security,  in  conformity  1622,  1623.] 
with  the  order  dated  the of  — -. — ,  19 — . 


2008. 

Formal  parts:  see  Form  31.  Notice substi- 

.  -T  i>A-n/i/-~i-rv\  1-1       tuting  another 

Take  notice  that,  in  lieu  ot  A.  B.  (and  O.  U.)  named  m  the  obligor  in  lieu 

notice,  dated  the day  of ,  19—,  the  plaintiff  {or  as  mxiy  °bUgorob^ 

be)  proposes  E.  F.,  of  {residence  and  description;  If  so:  and  jeotedto. 

G.  H.,  of,  c&c),  as  a  sufficient  person  [or,  sufficient  persons]  {Con-  1622"] 

tinue  as  in  Form  2006  to  the  end) .  .  ■      . 

(V)  Northampton  Coal  Co.  v.  Midland  Waggon  Co.,  7  O.  D.  500;  and  sec 
Pure  Spirit  Co.  v.  Fowler,  23  Q.  B.  D.  235;  Diamond  Steel  Manufacturing  Co. 
V.  Harrison  (1910),  27  R.  P.  C.  451.  A  dft.  company  in  a  debenture-holder's 
action  was  ordered  to  give  security  for  costs  of  a  counterclaim:  Strong  v. 
Carlyle  Press,  W.  N.  (1893)  51. 

(m)  See  Dan.  Pr.  1621.  For  form  of  order  for  seaurity  by  bond  or  payment 
into  Ct.,  see  Seton,  26,  No.  1. 

67  d') 
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2009. 

Affidavit  of 
proposed  obli- 
gor, in  justi- 
fication. 
[Dan.  Pr. 
1622.] 


Formal  parts:  see  Form  8. 

1 .  I  am  the  person  proposed  by  the  plaintiff  (or  as  may  be)  to^ 
give  security  on  his  behalf,  by  bond,  in  the  sum  of ,  con- 
ditioned to  answer  costs  in  this  action  [or,  matter],  pursuant  to  the 
order  dated  the of ,  19 — . 

2.  I  am  well  and  truly  worth  the  sum  of  £ (Double  the 

amount  of  security- directed)  of  lawful  money  of  Great  Britain^ 
over  and  above  what  is  sufficient  to  pay  all  my  just  debts. 


2010. 

Bond  as 
security  for 
costs  (»). 
[Dan.  Pr. 
1623.] 


Know  all  men  by  these  presents,  that  I,  A.  B.,  of 
(residence  and  description),  am  held  and  firmly 
bound 

Or,  if  two  obligors,  say:  that  we,  A.  B.,  of,. 
dc,   and   C.    D.,   of,   dc,   are   jointly   and 
■severally  held  and  firmly  bound  to 
(Here  insert  the  names  and  addresses  of  the  person 
or  persons  to  whom  the  bond  is  to  be  given) 

in  the  sum  of pounds:  to  be  paid  to  the  said 

E.  F.,  or  his  certain  attorney,  executors,  adminis- 
trators, or  assigns:  for  which  payment  to  be  well 
and  faithfully  made  I  [or,  we]  bind  myself  and  my 
[or,  ourselves  and  each  of  us,  our  and  each  of  our] 
heirs,  executors,  and  administrators,  firmly,  by  these- 
presents,  sealed  with  my  seal  [or,  with  our  seals]. 

Dated  this day  of  ,  19 — . 

Whereas  by  an  order  of  the  High  Court  of  Justice  (Chancery 

Division),  dated  the of ,  19 — ,  made  in  an  action,  intituled 

19 — ,  A.  No. ,  wherein  B.  A.  is  plaintiff  [or,  B.  A.  and 

another — or,  others — are  plaintiffs],  and  D.  C.  is  defendant  [or,. 
D.  C.  and  another — or,  others — are  defendants]. 

Or,  made  in  a  matter  intituled.  In  the  matter  of,  dc, 
on  the  application  of  the  defendant  D.  C.  (or  as  may  be),  It  was 
ordered  that  (Recite  the  Irmidatory  part  of  the  order  directing  the 
security  to  be  given) :  And  whereas  the  above-bounden  A .  B .  hath,. 
Or,  the  above-bounden  A.  B.  and  CD.  have, 

(«)  The  bond  must  be  given  to  the  party  requiring  the  security,  and  not  to 
an  officer  of  the  Ct.:  0.  liXV.  7;  and  headnote,  p.  1056.  The  bond  should  be 
written  on  paper,  and  must  bear  the  like  Inland  Revenue  stamp  as  a  common 
money  bond  for  a  similar  amount:  being  2s.  6d.  where  the  sum  does  not  exceei 
*100,  and  Is.  Zd.  for  each  additional  £50  up  to  £300,  and  2s.  Gd.  for  every 
£100,  or  fractional  part  of  £100  beyond:  see  the  Stamp  Act,  1891  (54  &  55. 
Vic.  c.  39),  Sched.,  Mortgage,  Bond,  &c. 
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at  the  request  of  the  said  {Person  required  to  give  security),  agreed 

to  enter  into  the  above-written  obligation,  subject  to  the  condition 

hereinafter  contained: 

Now  the  condition  (o)  of  the  above-written  obligation  is  such, 

that  if  the  above-bounden  A.  B.,  his 

Or,  if  the  above-bounden  A.  B.  and  C.  D.,  or  either  of  them, 
their  or  either  of  their 

heirs,  executors,  or  administrators,  do  and  shall  well  and  truly  pay, 

or  cause  to  be  paid,  to 

//  the  honck  is  given  to  all  the  defendants,  sap :  all  the  defen- 
dants in  the  said  action 

If  the  bond  is  given  to  less  than  all  the  defendants,  or  to 
respondents,  name  the  particular  defendants  or  the  re- 
spondents : 

aU  6uch  costs  as  the  said  Court  shall  think  fit  to  award  to  the 

said  defendants,  or  to  any  of  them  {or  as  'may  be),  in  the  said  action 

[or,  matter — or  as  may  be'],  then  the  above-written  obligation  is 

to  be  void:  or  else  to  remain  in  full  force  and  virtue. 


A.  B.  (Seal). 
[CD.  (Seal).] 


Signed,  sealed,  and  delivered  by  the  above-    . 

bounden  A.  B.  (and  C.  P  ~>  in  the  presence  / 

of,  '  ' 

B.  A.,  of  {residence  and  description). 


Formal  parts :  see  Form  39  or  44.  Summons  "or 

on  the  part  of  the  plaintifi  {or  as  may  be)  [or,  Take  notice  that  the  notice  for 
plaintiff  {or  as  nmy  be)  intends  to  apply,  del,  that,  in  lieu  of  the  Beeurity  fund 

security  directed  to  be  given  by  the  order  dated  the •  of ,  j?*°  f°wf*j™ 

19 — ,  he  may  be  at  liberty,  within  (ten)  days,  to  pay  £ into  (p). 

Court  to  the  credit  of  {Short  title  of  action  or  matter,  and  reference 
to  the  record),  to  an  account  to  be  entitled  "  Security  for  costs,"  to 
answer  costs,  in  case  any  costs  shall  be  awarded  to  be  paid  by  him; 

Or,  if  desired,  add :  And  that  the  same  sum  when  so  paid  in 

may  be  invested  in  Consols  {or  as  may  be). 


(o)  For  another  form  of  condition,  see  Chitty's  Forms,  231. 
(i»)  The  order  for  security  is  usually  either  by  bond  or  payment  into  CSourt, 
sec  Seton,  26,  No.  1. 
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2012. 

Notice  of  Formal  parts:  see  Form  31. 

payment  into  .                                    ,  .      i              •  ,    •          r-,             i                    <• 

Court  to  Take  nutioe  that  i  have  this  day  paid  into  Court  the  sum  oi 

rSa^^'pr^*^'    ^ *'°  ^iiswer  costs,  pursuant  to  the  order  dated  the day 

1623.]  of ,  19 —  {Order  directing  payment  into  Court). 


2013, 

Summons  or 
notice  for 
security  to  be 
given  within 
a  limited 
time  (j). 
[Dan.  Pr. 
162,S,  1641.] 


(3.)  Proceedings  ivhere  no  Security  is  given,  or  lahere  an  In-^ 
!        sufficient  Security  is  given,  or  ivhere  the   Security   given 
becomes  Insufficient. 

Formal  parts :  see  Form  39  or  44 . 
on  the  part  of  the  defendant  C.  D.  (or  as  may  be)  [or,  Take  notice 
that  thi3  defendant  C.  D.  (or  as  may  be)  intends  to  apply,  dc], 
that  the  plaintiff  (or  as  may  be)  may  be  ordered,  within  (fourteen) 

days,  pursuant  to  the  order  dated  the day  of ,  19 — ,  to 

procure  some  sufficient  person  on  his  behalf  to  give  security  by 
bond  in  the  sum  of  £100  (or  other  sum  mentioned  in  order), 
conditioned  to  answer  costs;  and  that,  in  the  meantime,  all  pro- 
ceedings in  this  action  (or  as  may  be)  may  be  stayed 

If  there  are  other  defendants  or  respondents,  add :  as  against 

the  said  CD. 
And  that  in  default  of  such  security  being  given,  this  action 
(or  as  may  be)  may  stand  dismissed  without  further  order, 

//  there  are  other  defendants  or  respondents,  add :  as  against 

the  said  CD., 
with  costs  to  be  taxed  and  paid  by  the  plaintiff  (or  as  may  be)  to 
the  eaid  CD. 


Formal  parts:  see  Form  39  or  44. 


2014. 

Summons  or 

Qoljicfi  for  

betters'eourlty  on'  the  part  of  the  defendant  CD.  (or  as  may  be)  [or,  Take  notice 
*°iftin'a™      ^^^^  ^^^  defendant  CD.  (or  as  may  &e)  intends  to  apply,  dc], 

limited  time,    that  in  lieu  of,  or  in  addition  to,  the  bond  of  E.  F.,  dated  the • 

162^]   ^         °^ '  ^^ — '  t'^®  plaintiff  (or  as  may  be)  may  be  ordered  (Con-' 

tinue  as  in  Form  2013,  to  the  end). 


2015. 

Affidavit  in 

support  where 

insufficient 

security 

given. 

[Dan.  Pr. 

1622.] 


Formal  parts :  see  Form  8 . 

1.   E.  F.,  the  person  named  as  obligor  in  the  bond  dated  the 
—  of ,  19—,  conditioned  to  answer  the  costs  of  the  defen- 


dant C  D.  (or  as  may  be)  of  this  action  (or  as  may  be),  pursuant 

(?)  For  form  of  order,  see  Setou,  134,  No.  4. 
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to  the  order  dated  the of ,  19—,  is  not  a  sufficient  or 

proper  person  to  give  the  security  directed  by  the  said  order. 

2.  (State  the  facts  which  have  rendered  M.  F.  an  insuffieient  or 
improper  person  to  give  security/.) 

3.  {Shoiv  means  of  knowledge.) 


2016. 

Formal  parts :  see  Form  39  or  44 .  Summons  or- 

notice  for  a 
on  the  part  of  the  defendant  A.  B.  (or  as  may  be)  [or,  Take  notice  new  security 

that  the  defendant  A.  B.  (or  as  may  he)  intends  to  apply,  dc],  ^deatiTor' 
that  the  plaintiff  \or  as  may.  he)  may  be  ordered,  within  (fourteen)  bankruptcy  of 
days,  to  procure  some  sufficient  person  on  his  behalf  to  give  a  new  [Dan.  Pr. 
security  to  answer  costs,  in  lieu  of,  or  in  addition  to,  the  bond,  1622.1 

dated  the of ,  19 — ,  given  pursuant  to  the  order,  dated 

the of ,  19 — ,  by  E.  F.,  who  has  since  died  [or,  become 

bankru^Dt — or  as  may  &e];  and  that 

hi  the  case  of  an  action,  say :  in  the  meantime  aU  proceedings 
in  this  action  may  be  stayed  (//  there  are  other  defendants, 
add :  as  against  the  said  A .  B . ) . 

In  the  case  of  a  petition  or  mmmons,  say :  -the  said  .petition 
[or,  summons]  may  stand  over  until  such  security  is  given. 


2017. 

Formal  parts :  see  Form  8 .  Affidavit  in 

support. 

1.  E.  F.,  the  obligor  named  in  the  bond  dated  the of ,  [Dan.  Pr. 

.  .  1622  1 

19 — ,  which  was  given  as  security  for  costs,  pursuant  to  the  order 

in  this  action  [or,  matter — or  as  may  he'],  dated  the of , 

19 — ,  has  since  died  [or,  has  since  been  adjudicated  a  bankrupt]. 

2.  The  plaintiff  (or  as  may  be),  the  person  required  by  the  said 

order  to  give  security  for  costs,  is  still  permanently  resident  at , 

out  of  the  Jurisdiction  of  the  Court  (or  as  may  he  (r)). 

3.  (Show  m^ans  of  knowledge .) 


2018". 

Formal  parts:  see  Form  39  or  44.  Summons  or- 

'^  notice  for 

on  the  part  of  the  defendant  A.  B.  (or  as  may  be)  [or,  Take  notice  increase  ofr 

that  the  defendant  A.  B.  (or  as  may  be)  intends  to  apply,  dc],  [Dan.  Pt> 

1621.] 

(r)  This  paragraph  is  only  necessary  where  the  original  order  for  security 
was  obtained  on  the  ground  of  the  pit.  being  resident  out  of  the  jurisdiction. 
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that  in  addition  to  the  bond  of  E.  F.,  dated  the 


of 


-,19- 


which  was  given  as  security  for  costs,  pursuant  to  the  order  in 

this  action  (or  as  may  be),  dated  the of ,  19 — , 

Or,  in  addition  to  the  sum  of  £ paid  into  Court  on  the 

of ,  19 — ,  as  security  for  costs,  pursuant  to  the  order 

in  this  action  (or  as  may  be)  dated  the of ,  19 — , 

the'  plaintiff  (or  as  may  be)  may  be  ordered,  within days,  to 

give  further  security  in  the  sum  of  £ to  answer  the  said 

defendant's  (or  as  may  be)  costs  of  this  action  (or  as  may  be). 
And  that  (Conclude  as  in  Form  1998). 


3019. 

Affidavit  in 
support. 
[Dan.  Pr. 
1621.] 


Formal  parts :  see  Form  8 . 

1 .  (State  the  proceedings  since  former  order  directing  security, 
and  probable  course  of  future  proceedings,  showing  that  the 
amount  of  the  security  already  given  is  inadequate.) 

2.  (State  that  the  plaintiff  against  whom  the  application  is 
made  is  still  resident  out  of  the  jurisdiction,  or  other  circumistances 
entitling  the  applicant  to  security.) 

3.  (Show  means  of  knowledge.) 


2020. 

Summons  or 
notice  to 
discharge 
order  for 
Beonrity. 
[Dan.  Pr. 
1623.] 


(4.)  Discharging  the  Order  for  Security. 

Formal  parts :  see  Form  39  or  44 . 
on  the  part  of  the  plaintiff  (or  as  may  be)  {^or,  Take  notice  that 
the  plaintiff  (or  as  may  be)  intends  to  apply,  dc],  that  the  order 

dated  the  of  ,  19 — ,  directing  security  for  costs  to  be 

given  by  him,  may  be  discharged:  he  being  now  resident  at  (State 
where),  within  the  jurisdiction  of  the  Court. 


(5.)  Payment  of  Costs  out  of  Security  Fund. 

Summons  or        Formal  parts:  see  Form  39  or  44. 
notice  for 

ipayment  of      On  the  part  of  the  defendant  A.  B.  (or  as  may  be)  [or.  Take  notice 
fiOBittity  fmd.  *^*''  ^^^  defendant  A.  B.  (or  as  may  be)  intends  to  apply,  dc.) : 

i^T]  ^^  f^''^  invested  in  stock,  say:  that  so  much  of  the  £ 

Consols  (or  as  may  be)  in  Court  to  the  credit  of  (Title  of  action  or 
matter,  reference  to  the  record  and  title  of  account,  as  in  the  Vay- 
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.master's  certificate)  as  will  raise  £ cash,  the  costs  certified  by 

the  Taxing  Master's  certificate  dated  the of ,  19 — ,  and 

by  the  order  dated  the of ,  19 — ,  directed  to  be  paid  to 

the  applicant,  together  with  the  applicant's  costs  of  this  applica- 
tion, to  be  ascertained  by  the  Master,  may  be  sold,  and  that  the 
ononey  to  arise  by  such  sale  may  be  paid  to  Mr.  G.  H.,  the  appli- 
-cant's  solicitor. 

Or,  if  fund  in  cash,  say :  that  out  of  the  £ ■  cash  in  Court  to 

the  credit  of  (Sc,  as  above),  £ ,  the  costs  (dc,  as  above  to 

faster),  may  be  paid  to  Mr.  G.  H.,  the  applicant's  solicitor. 
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CHAPTER  XXXV. 

STAYING  PEOCEEDINGS  AND  DISMISSING  ACTIONS 
OTHEKWISE  THAN  AT  THE  TEIAL(a). 

[Dan.  Pr.,  pp.  1626—1656.] 


2022. 

Notice  of 
motion  or 
summons  by 
sole  plaintiff 
to  stay 
proceedings 
in  action 
commenced 
without  his 
authority. 
[Dan.  Pr. 
266,  266, 
1626.] 


Section  I. — Generally. 

[Dan.  Pr.,  pp.  1626—1652.] 

(1 .')  Where  Action  or  Proceeding  commenced  without  Plaintiff's 

Authority: 

Fornvat  parts:  see  Form  32  or  39. 
on  the  part  of  A.  B.,  the  plaintiff  named  in  the  writ  of  summons 
issued  in  this  action  on  the of ,  19-^: 

1.  That  all  further  proceedings  in  this  action  may  be  stayed: 
the  same  having  been  commenced  without  the  authority  of  the- 
applicant. 

2.  That  the  defendant's  costs  of  this  action  may  be  taxed;  and: 
that  Mr.  C.  D.,  the  solicitor  by  whom  the  writ  of  summons  in 
this  action  was  issued,  may  be  ordered  to  pay  such  costs  to  the- 
defendant. 

3.  That  the  said  CD.  may  be  ordered  to  pay  to  the  applicant 
his  costs  of  this  action,  if  any,  and  of  this  application,  to  be  taxed 
as  between  solicitor  and  client  (fc). 


2023. 

Notice  of 
motion  or 
summons  by 
a  CO- plaintiff, 
to  strike  his 
name  out  of 
■writ  issued 
-without  his 
authority  (c). 
[Dan.  Pr. 
254,  1626.] 


Formal  parts:  see  Form  32  or  39. 
on  the  part  of  A.  B.,  one  of  the  plaintiffs  named  in  the  writ  of 

summons  issued  in  this  action  on  the of ,  19 — ,  that  his- 

name  may  be  struck  out  of  the  said  writ  of  summons,  the  same 
having  been  issued  without  his  authority;  and  that  Mr.  C.  D.,  the- 
solicitor  by  whom  the  said  writ  was  issued,  may  be  ordered  to  pay 
to  the  said  A.  B.  his  costs,  if  any,  of  this  action,  and  his  costs  of 
this  application,  to  be  taxed  as  between  solicitor  and  client. 


(ffl)  As  to  the  various  cases  in  which  orders  may  be  obtained  for  stay  or  dis- 
missal of  actions,  see  Dan.  Pr.  1626,  note  (a);  see  also  Setou,  130 — 139. 

(6)  See  Seton,  1028;  Cordery,  116,  117;  Nurse  v.  Durnford,  13  C.  D.  764; 
Newbiggin   Gas   Co.   v.  Armstrong,  13  C.  D.  310;   Fricker  v.   Van  Grutten„ 
(1896)  2  Ch.  649 ;  GeiUnger  v.  Gibhs,  (1897)  1  Ch.  479. 

(o)  For  form  of  order,  see  Seton,  1028,  No.  1. 
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2024. 


(Title  and  reference  to  the  record.)  Affidavit  in 

support  of 
I,  A.  B.,  of  {residence  and  description),  the  above-named  plain-  soj^^^^iaintiff  ^ 
tiff  [or,  one  of  the  above-named  plaintiffs],  make  oath  and  say  as  or  a  co- 
follows:  fl^t^'fr. 

1 .  On  the of ,  19 — ,  I,  for  the  first  time,  became  aware  ^^oS.] 

that  this  action  had  been  commenced  in  my  name  as  the  plaintiff 

[or,  one  of  the  plaintiffs]  therein. 

2.  The  object  of  the  said  action  is  (State  object,  shortly;  as 
thus:  to  have  the  estate  of  E.  F.,  deceased,  administered  under 
the  direction  of  the  Court) . 

3.  Mr.  CD.,  the  solicitor,  by  whom  the  writ  of  summons  in 
the  said  action  was  issu#d,  or  any  person  on  his  behalf,  has  never 
been  authorised  by  me,  or  by  my  direction,  to  commence  the  said 
action,  or  to  institute  or  prosecute  any  other  suit  or  proceeding 
in  my  name,  or  on  my  behalf,  relating  to  the  subject-matter  of 
the  said  action.  I  have  never  consented  to,  or  acquiesced  in,  and 
I  desire  to  repudiate,  this  action. 

4.  (State  any  ccmwrnnication  had  mth  the  solicitor  who  issued 
the  ivrit,  and  explain  the  cause  of  any  delay  in  applying,  since 
deponent  discovered  that  the  action  had  been  instituted.) 

5.  (Show  means  of  Tmowledge.) 


2025. 

(Same,  .as  Form  1099.)  Summons  to 

dismiss  or  stay 
proceedings  on 
an  originating 
summons, 
taken  out 

without  , 

authority. 
[Dan.  Pr. 
866.] 

2026. 

(See  Form  1101.)  Affidavit  in 

support. 
[Dan.  Pr. 

866.] 


(2.)  Where  Default  is  made  b%  the  Plaintiff  in  Payrrmnt  of  Costs . 

ordered  to  be  paid  by  him. 

2027. 
Formal  parts ;  see  Form  39  or  44.  Summons  or 

on  the  part  of  the  defendant  A.  B.  [or,  Take  notice  tliat  the  proceedings 
defendant  A-  B.  intends  to  apply,  dc],  that  all  further  proceed-  tiU^costs  are 

ings  in  this  action  [Dan.  Pr. 

1640,  1641.] 
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//  there  are  other  defendants,  add:    as    against    the   said 

defendant 
may  be  stayed,  until  after  the  plaintiffs  shall  have  paid  to  the  said 

defendant  the  sum  of  £ ,  the  amount  of  the  taxed  costs  directed 

to  bo  paid  by  them  to  him,  by  the  order  dated  the of , 

19- (d). 

If  the  costs  were  ordered  to  he  paid  by,  an  order  made  in  a 
former  action  brought  by  the  plaintiff  for  the  same  purpose, 
say :  made  in  the  laction  of  0.  v.  B.,  19 — ,  C.  No. (e). 


2028. 

Summoiis  or 
notice  for 
dismissal  of 
action,  in 
default  of 
payment  {f). 
[Dan.  Pr. 
1640,  1641.] 


Formal  parts:  see  Form  39  or  44. 
on  the  part  of  the  defendant  A.  B.  [or.  Take  notice  that  the 
defendant  A.  B.  intends  to  apply,  dc],  that  the  plaintiffs  may  be 
ordered,  on  or  before  the of ,  19—,  to  pay  to  the  defen- 
dant the  sum  of  £ ,  mentioned  in  the  order  dated  the ^.of 

£ ,  19 —  [//  so:  made  in  the  action  of  O.  v.  B.  (19 — ,  C. 

No.  )],  or  in  default  thereof,  that  this  action  may  stand  dis- 
missed 

If  there  are  other  defendants,  add:    as    against    the   said 

defendant, 
without  further  order:  with  eoists  to  be  paid  by  the  plaintiffs  to 
the  said  defendant. 


2029. 

Summons  or 
notice  to  stay 
proceedings 
in  action 
which  is 
frivolous  and 
vexatious  {^). 
[Dan.  Pr. 
1628.] 


(3 .)  Where  the  Action  is  Frivolous  and  Vexatious. 

Formal  parts:  see  Form  39  or  44. 
on  the  part  of  the  defendant  A.  B.  [or,  Take  notice  that  the 
defendant  A.  B.  intends  to  apply,  dc.~\,  that  all  further  proceed- 
ings in  this  action  may  be  stayed 


(rf)  For  form  of  order,  see  Seton,  130,  No.  2. 

(e)  See  0.  XXVI.  4;  and  see  Se  Payne,  Handle  v.  P.,  23  C.  D.  288;  31 
W.  R.  509;  Martin  v.  Marl  Beauchamp,  25  C.  D.  12;  McCabe  v.  Jiank  of 
Ireland,  14  App.  Cas.  413.  A  County  Ct.  Judge  can  stay  proceedings  until 
costs  of  a  previous  action  in  the  Superior  Ct.  are  paid:  Reg.  v.  Bayley,  30 
W.  K.  522.  The  application  should  be  made  before  taking  any  step  in  the 
new  action. 

(/)  For  form  of  brder,  see  Seton,  134,  No.  5.  As  to  the  eSFect  of  an  ordeir 
in  this  form,  see  Whistler  v.  Batmoelc,  3  Q.  B.  D.  83. 

(9)  See  0.  XXV.  4;  and  see  Form  628. 
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//  there  are  other  defendants  than  the  applicant,  add:  as 

against  the  said  defendant  A.  B., 
on  the  ground  that  this  action  is  frivolous  and  vexatious,  and  an 
abuse  of  the  process  of  the  Court. 


(4.)  Where  Defendant  submits  to  Satisfy  Plaintiff's  Demand  (h) . 

Formal  parts :  see  Form  39  or  44 .  Summons  or 

on  the  part  of  the  defendant  A.  B.  [or,  Take  notice  that  the  defendant 

defendant  A.  B.  intends  to  apply,  del,  that  (Here  state  the  terms  *°  ^*?y  P"^"" 

rr  J'         J'  \  oeedmgB  on. 

proposed,  as  thus:  submitting 

upon  payment  to  the  plaintiff  of  £ -,  heing  the  amount  of  p'jalntiffi^s 

the  debt  due  from  X.  Y.,  deceased,  in  the  writ  of  summons  demand. 

.  fDan.  Pr. 

in  this  action  named,  to  the  plaintiff,  and  of  interest  thereon  1637.] 

at  £ per  cent,  per  annum  from  the of ,  19; — , 

until  payment;  or, 

upon  delivery  to  the  plaintiff  of  the  furniture  and  goods 

'mentioned  in  the  writ  of  summons  in  this  action;  or  as  may 

be), 
and  upon  payment  to  the  plaintiff  of  his  costs  of  this  action,  to  be 
taxed,  all  further  proceedings  in  this  action  may  be  stayed  (// 
there  are  other  defendants  than  the  applicant,  add:  as  against 
the  said  defendant  A.  B.). 


2031. 

Formal  parts:  see  Form  39  or  44.  Another  forra 

on  the  part  of  the  defendant  [or.  Take  notice  that  the  defendant  man^Pr 
intends  to  apply,  dc],  that,  upon  payment  to  the  plaintiff  of  the  1637.] 

sum  of  £ in  respect  of  his  claim  for  damages  for  the  breach  of 

the  contract  mentioned  in  the  writ  of  summons  (or  as  may.  be), 
and  of  his  costs  of  this  action,  to  be  taxed,  all  further  proceedings 
therein  may  be  stayed;   and  that,  in  the  event  of  the  plaintiff^ 

refusing  to  accept  the  said  sum  of  £ ,  the  defendant  may  be  at 

liberty  to  pay  the  same  into  Court  to  the  credit  of  this  action. 
And  that,  in  the  event  of  the  plaintiff  subsequently  taking  the 

said  sum  of  £ out  of  Court  in  satisfaction  of  his  said  claim,  or 

of  his  proceeding  to  trial  and  not  recovering  more  than  the  said 

(A)  As  to  stay  of  proceedings  in  case  of  a  liquidated  demand,  upon  pay- 
ment by  dft.  of  the  amount  claimed  by  thoindorsement  on  the  writ,  see  0.  III. 
7;  and  as  to  stay  of  proceedings  in  an  action  to  recover  a  debt  or  damages, 
see  0.  XXII.  1,  6(a). 
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sum  in  i-^epect  of  his  said  claim,  the  plaintiff  may  be  ordered  to 
pay  to  the  defendant  his  costs  of  this  action  subsequent  to  this 
application . 


2032. 

Petition  of 
course  to  stay 
proceedings 
on  special 
terms  by- 
consent  (j). 
[Dan.  Pr. 
1639.] 


of 


(5.)  On  Special  Terms  agreed  on  by  the  Parties. 

Formal  parts :  see  Form  35 . 

The  petition  of  the  plaintiff  (or  as  may  be). 
Showeth  as  follows: 

1 .  State  the  proceedings  in  the  action ;  as  thus :  On  the 

,  19 — ,  your  petitioner  [or,  the  plaintiff]  issued  his  writ 


of  summons  in  this  action,  and  the  defendant  [or,  your  petitioner] 

duly  appeared  thereto;  and  on  the of ,  19 — ,  judgment 

was  given  therein,  whereby  certain  accounts  and  inquiries  were 
directed  to  be  taken  and  made,  but  the  Master  has  not  yet  made 
his  certificate  of  the  result  thereof  (or  as  may  be). 

2.  Your  petitioner  has  now  agreed  with  the  defendant  (or  as 
may  be),  that  all  further  proceedings  in  this  action  shall  be  stayed 
upon  the  terms  following,  that  is  to  say  (State  the  terms ;  as  thus : 
that  each  party  shall  pay  his  own  costs  of  this  action.  Or, 
that  the  defendant  shall  pay  to  the  plaintiff  his  costs  of  this 
action,  to  be  taxed.  Or, 
that  the  defendant  shall  pay  to  the  plaintiff  £100  on  or  before 

the of ,  19 — ,  together  with  his  costs  of  this  action, 

to  be  taxed). 

Your  petitioner  therefore  prays,  that  all  further 
proceedings  in  this  action  may  be  stayed  on  the 
terms  aforesaid. 


2033. 

Summons  or 
notice  for  the 
like. 
[Dan.  Pr. 

1639.] 


Formal  parts:  see  Form  39  or  44. 
on  the  part  of  the  plaintiff  (or  as  may  he)  [or.  Take  notice  that  the 
plaintiff  (or  as  may  he)  intends  to  apply,  dc],  that,  by  consent, 
all  f  urthei'  proceedings  in  this  action  may  be  stayed  on  the  terms 
following,  that  is  to  say  (State  the  terms);  and  that  all  proper 
directions  may  be  given  for  carrying  the  said  terms  into  effect. 


2034. 

fS?to^°''         Fo7-mal  parts:  see  Form  39  or  44. 

enforce  an       on  th©  part  of  the  defendant  (or  as  may  be)  [or.  Take  notice  that 

agreemen    or  ^^^  defendant  (or  as  may  be)  intends  to  apply,  dc],  that  all  further 


(i)  For  form  of  consent,  see  Form  38. 
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proceedings  in  this  action  may  be  stayed,  in  accordance  with  the  *^®  compro- 

'^  °  .  .  ,      laise  01  an 

terms  of  an  agreement  for  the  compromise  of  this  action,  made  action  {k). 
between  the  plaintiH  of  the  one  part,  and  the  defendant  of  the  i^^gi 

■other  part,  and  dated  the of  ,  19 — .      And   that   the 

plaintiff  may  be  ordered  to  pay  to  the  defendant  his  costs  of  this 
application,  to  be  taxed. 


(6.)  Where  the  Matters  in  Dispute  have  been  agreed  to  be 

Referred  to  Arbitration  (l) .  anqs 

Formal  parts :  see  Form  39  or  44 .  .  Summons  or 

on  the  part  of  the  defendant  [or,  Take  notice  that  the  defendant  ^aon,  after  a 

intends  to  apply,'  dc],  that  pursuant  to  the  Arbitration  Act,  1889,  reference 

s.  4,  all  proceedings  in  this  action  may  be  stayed:  the  matters  in  [Dan.  Pr. 
difference  therein  between  the  parties  thereto  having  been  agreed        ~        -' 
to  be  referred  to  arbitration. 


(7.)  In  other  Cases. 


2036. 


See  the  follomna  Forms,  ante.  Applications 

Where    an    action    is    brought    in    the    name    of   an    infant:    oeedingsin 

FormSHm).  ^an  those' 

Where  several  actions  are  brought  for  the  same  purpose  in  the  above  men- 
name  of  an  infant:  Forms  85  to  87  (n). 

Where  an  infant  plaintiff  comes  of  age:  Forms  88  to  91  (o) . 

Where  judgment  has  been  given  in  another  action  or  proceed- 
ing for  the'  same  purpose:  Form  1944  (p). 

Where  several  actions  are  brought  raising  the  same  question: 
Form  1946(g). 

(A)  See  J.  A.  1873,  s.  24,  sub-ss.  5,  7.  As  to  sanction  of  a  compromise  on 
behalf  of  infants,  see  Seton,  943. 

(0  See  the  Arbitration  Act,  1889  (52  &  33  Vic.  u.  49),  ».  4;  Seton,  391—393. 
For  form  of  order,  see  Seton,  384,  No.  1.  The  application  may  be  made  at 
any  time  after  appearance,  and  must  be  made  before  delivering  any  pleadings 
or  taking  any  other  steps  in  the  proceedings.  As  to  what  constitutes  a  "  step 
in  the  proceedings,"  see  Seton,  391;  Ives  v.  Willans,  (1894)  2  Ch.  478,  0.  A.; 
ChappeU  v.  North,  (1891)  2  Q.  B.  252;  Adams  v.  Oallley,  40  W.  R.  570; 
Ford's  Hotel  Co.  v.  Bartlett,  (1896)  A.C.I;  Zalinoff  v.  Hammond,  (1898)  2 
Ch.   92. 

(»«)  See  Dan.  Pr.  103. 

(«)  See  notes  to  Forms  85—87;  Dan.  Pr.  102,  103. 

(o)  See  notes  to  Forms  88—91 ;  Dan.  Pr.  107,  108.  . 

{p)  See  Dan.  Pr.  1629,  1645—1652. 

(?)  See  Dan.  Pr.  1629,  1645—1652. 
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Where  the  plaintiff  is  ordered  to  give  security  for  costs:  Forms- 
1998  to  2004  (V). 

Pending  an  appeal:  Form  1493  (s). 


2037. 

Applications 
to  dismiss  for 
want  of  pro- 
secution in 
various  cases. 


Section  II. — Dismissal  for  Want  of  Prosecution. 

I2)an.  Pr.,  pp.  1652—1656.] 

See  the  following  Forms,  ante. 

On  default  of  plaintiff  in  issuing  a  summons  for  directions: 
Form  449. 

On  default  of  plaintiff  in  delivery  of  statement  of  claim:  Forms 
632(0- 

On  default  ot  plaintiff  in  giving  notice  of  trial:  Form  812  (m). 

For  security  for  costs  within  a  limited  time,  and  in  default  for 
dismissal:  Form  2013  (ar). 

On  default  of  plaintiff  in  filing  answer  to  interrogatories,  or 
affidavit  of  discovery,  or  in  giving  inspection:  Forms  1901,. 
1932  (:?/). 


2038. 

Summons  or 
notice  to 
dismiss  action 
unless  pro- 
secuted by 
plaintiff's 
successors  (2). 
[Dan.  Pr. 
1655.] 


Section  III. — Where  the  Action  has  become  Defective, 

[San.  Pr.,  pp.  1655,  1656.] 

Formal  parts:  see  Form  39  or  44. 
on  the  part  of  the  defendant  A.  B.,  that 

Where  the  action  was  brought  by  a  sole  plaintiff,  say :  CD. 
and  E.  F.,  the  legal  personal  representatives  (or  as  may  be) 
of  the  (late)  plaintiff  G.  H.,  now  deceased  (or  as  may  be). 
Where  the  action  was  brought  by  several  plaintiffs,  say :  the 
plaintiffs  J.  K.  and  L.  M.  (continuing  plaintiffs) 
may  be  ordered  within  one  month  to  obtain  and  serve  on  him  aa 
order  to  carry  on  and  prosecute  the  proceedings  in  this  action 
against  the  said  defendant.     And  that  in  default  thereof,  this 
action  may  stand  dismissed 


(»•)  For  case  in  which  a  stay  of  proceedings  was  ordered  until  security  for 
damages  given,  se©  Richards  v.  Howell,  W.  N.  (1883)  169,  168. 
(s)  See  Dan.  Pr.  1117—1120. 

(<)  See  Dan.  Pr.  473—476.     For  form  of  order,  see  Seton,  133,  No.  1. 
(«)  See  Dan.  Pr.  636.    For  form  of  order,  see  Seton,  134,  No.  3. 
(k)  See  Dan.  Pr.  1623,  1653.    For  form  of  order,  see  Seton,  134,  No.  4. 
(y)  See  Dan.  Pr.  604.     For  form  of  order,  see  Seton,  133,  No.  2. 
(a)  See  0.  XVII.  8. 


S.  3.]         WHERE  THE  ACTION  HAS  BECOME  DEFECTIVE.  107$ 

//  there  are  other  defendants  than  the  applieant,  add:  as 

against  the  said  defendant  A.  B. 
for  want  of  prosecution,  without  further  order:  with  costs  to  be 
paid  to  the  said  defendant.     And  that  the  costs  of  this  applica- 
tion may  be  the  costs  of  the  said  defendant  in  any  event.,  ' 


2039. 

Formal  parts :  see  Form  39  or  44 .  Summons,  or 

on  the  part  of  P.  Q.,  of  (residence  and  description),  and  R.  S.,  of  dismiss  actiott 
(residence  and  description),  the  legal  personal  representatives  (or  ""if^"  ^^"^7 
as  TriMy  be)  of  the  late  defendant  A.  B.,  now  deceased  (or  'as  may  defendant's 
be),  that  the  plaintiff,  may  be  ordered  within  one  month  to  obtain  ™"''^^^°™  <*> 
and  serve  on  them  an  order  to  carry  on  and  prosecute  the  proceed- 
ings in  this  action  against  the  said  P.  Q.  and  R.  S.    And  that  in 
default  thereof,  this  action  may  stand  dismissed . 

//  there  are  other  defendants  than  A.  B.,  add:  as  against 

the  said  P.  Q.  and  R.  S. 
for  want  of  prosecution,  without  further  order,  with  the  costs  of 
the  defence  herein  of  the  said  A.  B.,  and  of  this  application,  to  be 
taxed  and  paid  by  the  plaintiff  to  the  applicants.  And  that  the 
costs  of  this  application  may  be  the  costs  of  the  applicants  in  any 
event. 


2040. 

Formal  parts :  see  Form  39  or  44 .  Summons,  or 

on  the  part  of  the  defendant  A.  B.  (or  as  may  be),  that  X.  Y.,  the  tr'Stee^of  * 
trustee  of  the  property  of  the  plaintiff,  a  bankrupt,  bankrupt 

If  before  jvdgment,  say :  may  be  ordered  within  one  month  proceed  with 
to  obtain  and  serve  on  the  applicant  an  order  to  carry  on  and  default  "for™ 
prosecute  the  proceedings  in  this  action  against  the  applicant,  dismissal  (a). 

[Dan.  Pr. 

(z)  See  O.  XVII.  8.  ^^^^-^ 

(«)  If  the  pit.  becomes  bankrupt,  and  the  cause  of  action  passes  to  his 
trustee,  the  trustee  may  apply  ex  parte  (O.  XVII.  4)  for  an  order  to  carry  on 
the  action.  If  the  original  pit.  attempts  to  carry  it  on,  m  if  the  trustee  decides 
not  to  carry  it  on,  the  dft.  may  apply,  on  notice  to  the  trustee,  for  a  stay: 
Selig  V.  Lion,  (1891)  1  Q.  B.  513;  Warder  v.  Saunders,  10  Q.  B.  D.  114; 
or  for  dismissal  of  the  action  for  want  of  prosecution:  Wright  v.  Swindon 
naU.  Co.,  4  C.  D.  164. 

If  the  dft.  becomes  bankrupt,  and  the  cause  of  action  is  a  debt  provable  in 
his  bankruptcy,  he  may  apply  for  a.  stay  of  proceedings  as  against  himself. 
As  between  the  pit.  and  the  trustee  the  action  cannot  be  continued  unless  an 
order  has  been  obtained  under  0.  XVII.  4. 

If  the  trustee  in  bankruptcy  of  a  party  to  the  action  elects  to  proceed  with 
it,  he  renders  himself  liable  to  the  opposite  party  for  the  costs  which  have  been 
already  incurred  therein:  Bornemcm  v.  Wilson,  28  C.  D.  53.  For  the  rules  aa 
to  costs  in  such  case,  see  Dan.  Pr.  1656. 

D. — F.  68 
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And  that  in  default  thereof  this  action  ma,y  stand  dismissed,  with- 
out further  order  [Or,  if  after  judgment,  say :  all  proceedings  in 
this  action  may  be  stayed  (6)]. 

//  there  are  other  defendants  than  the  applicant,  add:  ae 

against  the  appUeant. 


2041. 

Notice  of 
raotioD, 
summons,  or 
notice  for 
plaintiff  to 
elect  which 
of  two  actions 
be  will  proceed 
with,  where 
one  action  is 
in  a  foreign 
country  (c). 
[Dan.  Pr. 
1650J. 


Section  IV. — Cases  of  Election. 

[J)an.  Pr.,  p.  1660.] 

Formal  parts :  see  Form  32  or  39  or  44. 
on  the  part  of  the  defendant  (or  as  may  be),  that  the  plaintiff  may 
be  ordered,  within  seven  days  after  the  order  to  be  made  hereon,  to 
elect  whether  he  will  proceed  with  this  action  so  far  as  the  same 
relates  to  the  cargoes  of  the  ships  (naming  theni),  or  with  the  action 
brought  by  him  in  the  Tribunal  of  Commerce  of  the  Department 
of  the  Seine  at  Paris  (or  as  may  he),  in  respect  of  the  cargoes  of 
the  said  ships;  or  that  such  further  or  other  order  may  be  made 
liereon  as  to  this  Court  may  seem  fit. 


(J))  The  proper  form  after  judgment  is  not  to  dismiss  the  action,  but  to 
stay  all  further  proceedings:  Dan.  Pr.  16S1. 

(c)  See  Peruvian  Guano  Co.  v.  Bookwoldt,  33  0.  D.  225;  Logan  v.  Bk.  of 
Scotland,  (1906)  1  K.  B.  141;  Egbert  r.  Short,  (1907)  2  C!h.  205;  and  Setoo, 
132. 
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CHAPTER  XXXVI. 

SPECIAL  CASE. 

[Dan.  Pr.,  pp.  1657—1660.] 


XXXIV.  1. 


Special  Case. — Summary  of  Material  Provisions  of  R.  8.  C.  1883. 

Special  case  by  consent. — The  parties  to  any  cause  or  matter       Obdeb. 
may  concur  in  stating  the  qifestiona  of  law  arising  therein  in  the 
form  of  a  special  case  for  the  opinion  of  the  Court 

Form  of  special  case. — Every  special  case  musft  be  divided  into 
paragraphs. numbered  consecutively,  and  must  state  concisely  such 
facts  and  documents  as  may  be  necessary  to  decide  the  questions 
raised  thereby.     Upon  the  argument  the  Court  may  refer  to  the  ' 

whole  contents  of  such  documents,  and  may  draw  any  inferences, 
whether  of  fact  or  law  ,,         1. 

Special  case  by  order  before  trial. — If  there  is  in  any  cause 
or  matter  a  question  of  law,  which  it  would  be  convenient  to  have 
decided  before  any  evidence  is  given,  or  any  question  or  issue  of 
fact  is  tried,  or  before  any  reference  to  a  referee  or  arbitrator, 
an  order  may  be  made  directing  such  question  of  law  to  be  raised 
for  the  opinion  of  the  Court,  either  by  special  case,  or  in  such 
other  manner  as  the  Court  or  a  Judge  may  deem  expedient;  and 
all  such  further  proceedings  as  the  decision  of  such  question  of 
law  may  render  unnecessary  may  thereupon  be  stayed  „         2. 

Printing,  S^c. — Every  special  case  must  be  printed  by  the 
plaintiff,  signed  by  the  several  parties  or  their  counsel  or  solici- 
tors, and  filed  by  the  plaintiff.  Three  printed  copies  for  the 
use  of  the  Judges  must  be  delivered  by  the  plaintiff.  [As  to 
printing,  see  O.  LXVI.  7.]   „         3. 

Leave  to  set  down,  in  case  of  parties  under  disability. — No 
special  case  to  which  a  married  woman  (not  being  a  party  thereto 
in  respect  of  her  separate  property  or  of  any  separate  right  of 
action  by  or  against  her),  infant,  or  person  of  unsound  mind 
not  so  found  isia  pfirty,  can  be  set  down  without  leave  of  the  Court 
oi  a  Judge,  upon  sufScient  evidence  that  the  statements  affecting 
the  interest  of  fhe  party  under  disability  are  true  „         4. 

Entry  for  argument. — A  special  case  may  be  entered  by  either 
party  on  production  to  the  proper  ofBcer  of  a  memorandum  in 
prescribed  form  (App.  G.  No.  25),  and  production  of  a  copy  of 
the  order  (if  any)  giving  leave  to  enter  the  same  for  argument...  „        5. 

Agreement  as  to  payment  of  money  and  costs. — ^The  parties 
may  agree  in  writing  that  on  the  judgment  of  the  Court  being 
given  a'  sum  of  money,  fixed  by  the  parties,  or  to  be  ascertained 
by  the  Court,  be  paid  by  one  of  the  parties  to  the  other,  either 
with  or  without  coats,  and  judgment  may  be  entered  and  execu- 
tion issued  accordingly  ;..  „         6. 

Application  of  the  order. — ^This  order  is  to  apply  to  every 
special  case  stated  in  a  cause  or  matter,  or  in  any  proceeding 
incidental   thereto    „         7. 

Special  case  under  13  #  14  Vic.  c.  35. — Any  special  case  may 
hereafter  be  stated  for  the  same  purposes  and  in  the  same  manner 
as  provided  by  13  &  14  Vic.  e.  35,  and  the  same  will  be  deemed  a 
special  case  stated  in  a  matter  within  the  meaning  of  the  Order  „         8. 

Special  case  in  interpleader  proceedings. — A  special  case  may 
be  directed  to  be  stated:  the  provisions  of  O.  XXXIV.  being 
applied  thereto   LVII.  9. 

68  (2) 


lOTfi 
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From  the  above  rules  it  will  be  aeon  that  there  are  three  modes  in  which  a 
special  case  may  be  stated,  namely:  (1)  By  consent  of  the  parties  in  any  exiuae 
or  matter,  0.  XXXIV.  1.  (2>  By  order  of  the  Court  or  a  Judge,  0.  XXXIV.  2. 
(3)  As  an  original  proceeding,  as  provided  by  Sir  G.  Turner's  Act  (13  &  14 
Vic.  c.  35,  repealed  by  46  &  47  Vic.  c.  49),  0.  XXXIV.  8.  Having  regard  to 
0.  XXXIV.  r.  7,  the  intention  of  rule  8  would  seem  to  be  to  reaffirm  the  right 
to  a  special  case  under  the  specified  circumstances,  but  not  to  revive  the  cum- 
brous practice  thereon.  It  has  not  been  thought  necessary  to  give  forms  for 
appointment  of  special  guardian  of  persons,  under  disability  (see  13  &  14 
Vic.  c.  35,  ss.  5,  6,  7,  9),  as  it  is  conceived  that  the  concurrence  of  the  guar- 
dian ad'litem  or  next  friend  will  be  sufficient,  0.  XVI.  21;  see  Seton,  357.  As 
to  a  special  case  generally,  see  Seton,  354 — 358;  Chitty's  Arch.  1343 — 1346; 
cutty's  Forms,  779—783;  Encycl.  Laws  of  Engl.,  tit.  "Special  Case." 


Formal  parts :  see  Form  39  or  44. 


2042. 

Summons,  or 

notice  that  a    on  the  part  of  the  plaintiff  (or  as  may  be)  for,  Take  notice  that  the 
special  case  i.-™/  ts-i  loii  -i 

maybe  stated  plaintiii  [or  as  mat/  be)  intends  to  apply,  dec.},  that  a  special  case 

rDan  Pr         ^^^  ^  stated  in  this  action,  raising  the  following  questions  of  law 

I6ri8.]  for  the  opiilion  of  this  Court,  that  is  to  say: 

1.  Whether,  dc. 

2.  Whether,  dc. 

And  that  aU  other  proceedings  in  this  action  may  be  stayed  until 
after  the  determination  of  such  questions. 


2043. 

Summons,  or 
notice  that 
question  of 
law  may  be 
set  down  for 
argument  (a). 
[Dan.  Pr. 
1657.] 


■Formal  parts :  see  Form  39  or  44. 

on  the  part  of  the  plaintiff  {or  as  ma,y  be)  \pr,  Take  notice  that  the- 
plaintiff  (or  as  may  be)  intends  to  apply,  dc.\  that  the  following 
question  of  law  may  he  set  down  to  be  argued  befoEe  the  Court,i 
namely,  whether,  dc. ;  and  that  upon  such  argument  the  Court 
and  the  parties  may  be  at  liberty,  in  addition  to  reading  the  plead- 
ings in  this  action,  to  refer  to  the  whole  contents  of  any  documents 
mentioned  or  referred  to  in  such  pleadings.  And  that  all  othei* 
proceedings  in  this  action  may  be  stayed  until  after  the  deterinina- 
tion  of  such  question. 


(a)  See  0.  XXXIV.  2;  and  headnote,  supra;  TaUersall  v.  National  Steam- 
thip  Co.,  Limited,  W.  N.  (1884)  32.  As  to  the  time  for  making  the  application, 
see  Dan.  Pr.  1658.  For  form  of  order  to  set  down  a  question  of  law  for- 
argument  without  stating  a  special  case,  see  Seton,  355,  No.  6. 
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2044. 


19—.    B.  No. . 

In  the  High  Court  of  Justice,  [Danf^Pr. 

Chancery  Division.  idns.j 

(Name  of  Judge.) 

Between  A.  B.  .  .         .     Plaintiff, 

and 

CD Defendant. 

Special  case  stated  by  consent  [or,  by  order,  dated of , 

19 — ]  for  the  opinion  of  the  Court,  pursuant  to  th©  Rules  of  thd 
Supreme  Court,  Ord.  XXXIV. 
l"  \  Here  state  concisely,  in  paragraphs  nwmbered  consecutwely, 
g'  >  such  facts  and  documents  as  ntay  he  necessary  to  enable  the 
4  \  Court  to  decide  the  questions  raised. 

The  questions  submitted  for  the  opinion  of  the  Court,  are: 

1.  Whether,  dc. 

2.  Whether,  dc. 

A.  B.  [or,  X.  Y.,  counsel — or,  solicitor — ^for], 

the  above-named  plaintiff. 
CD.  [or,  T.  Z.,  counsel — or,  solicitor — for], 

the  above-named  defendant  (c) . 

Note. — This  special  case  is  filed  by  X.  Y.,  of  {place  of  business), 
solicitor  for  the  above-named  plaintiff. 


2045. 

Formal  parts/ :  see  Form  39  or  .44 .  Summons,  or 

on  the  part  of  the  plaintiff  (or  as  -may  be)  [or,  Take  notice  that  the  amend  special 
plaintiff  (or  as  may  be)  intends  to  apply,  dc.],,  that  he  may  be  at  case{<«). 
liberty  to  amend  the  special  case  stated  and  filed  in  this  action  1659.] 
[or,    matter],   pursuant    to    the   Rules   of  the    Supreme    Court, 

(6)  As  to  the  form  of  a  special  case,  see  0.  XXXIV.  1.  As  to  printing. 
Ibid.  3;  0.  LXVl.  7;  and  headnote,  p.  1075.  The  case  must  be  filed  by  the  pit. 
in  the  Central  Office:  0.  XXXIV.  3;  and  headnote,  p.  1075.  On  filing  it 
a  fee  is  payable  of  £1 :  by  a  stamp  impressed,  where  practicable  on  the  special 
case,  and  in  other  cases  on  a,  prcecipe  to  be  filed:  Ord.  as  to  S.  C.  Fees,  18841, 
Sched.  No.  28;  Ord.  as  to  Stamps,  July,  1884,  Sched. 

(o)  See  O.  XXXrV.  3;  and  headnote,  p.  1075.  Semble,  a  special  case 
is  a  "pleading  "  within  the  definition  given  by  J.  A.  1873,  s.  100,  and  requires 
to  be  delivered  between  the  parties  pursuant  to  0.  XIX.  11. 

(rf)  After  judgment  has  been  given  on  a  special  ease,  it  cannot  be  amended 
and  reheard:  Se  Taylor,  22  C.  D.  495.  Where  a  special  case  is  stated  by 
consent,  after  it  has  been  finally  agreed  and  signed,  it  can  only  be  reopened 
by  mutual  consent:  Hamilton,  Fraser  ^  Co.  v.  Staley,  Radford  ^-  Co.,  28  Sol.  J. 
478. 
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SPECIAL  CASE. 


[Ch.  XXXVI- 


Ord.  XXXIV.,  by  {Rere  specify  the  ammdanent  which  it  is 
desired  to  make);  and  that  the  costs  of  this  application  may  be 
costs  in  the  action  [or,  matter]. 


2046.  (Short  title  and  reference  to  the  record.) 

randumofap-       Enter  an  appearance  for  C.  D.,  to  special  case  [or,  amended 
pearance («)      special  case]  at  the  suit  of  A.  B. 

Dated  this day  of ,  19 — . 

(Name,  dc,  of  solicitor  or  party  entering  the  appearance.) 


2047. 

Notice  of 
appearance. 


Formal  parts:  see  Form  31. 

Take  notice  that  I  have  this  day  entered  an  appearance  for  the 
defendant  C.  D.  to  the  special  case  [or,  amended  special  case] 
herein. 


2048. 

Summons,  or 
notice  for 
leave  to  set    ' 
down  special 
case  under  O. 

xxxrv.  i 

if)- 

[Dan.  Pr. 

1659.] 


Format  parts :  see  Form  39  or  44. 
on  the  part  of  the  plaintiff  {or  as  may  be)  [or,  Take  notice  that 
the  plaintiff  (or  as  may  be)  intends  to  apply,  dc],  that  he  may  be 
at  liberty  to  set  down  for  argument  the  special  case  stated  and  filed 
in  this  action,  pursuant  to  the  Rules  of  the  Supreme  Court, 
Ord.  XXXIV. 


2049. 

Affidavit  in 
support  iff). 
[Dan.  Pr. 

1659.] 


(This  affidavit  must  prove  the  statements  in  the  special  case 
affecting  the  persm  under  disability.  It  is  not  sufficient  to  allege 
generally  that  such  statements  are  true ;  their  truth  must  be  proved 
by  some  competent  witness.) 


(e)  An  appearance  is  necessary  only  where  a  special  case  is  stated  as  an 
original  proceeding  under  0.  XXXIV.  8:  see  headnote,  p.  1075. 

(/)  See  O.  XXXIV.  4;  and  headnote,  p.  1075.  For  form  of  order,  see 
Seton,  355,  No.  5. 

(sr)  See  O.  XXXIV.  4. 


Gh.  XXXVI.] 
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(Title  and  reference  to  the  record.) 
Set  down  the  special  case  herein  for  hearing. 

Dated day  of ,  19 — . 

X.  Y.,  of  {address), 
Solicitor  for  the  plaintiff  [or,  defendant]. 


2050. 

Memo- 
randum on 
entering  spe- 
cial case  for 
argument  (A)> 
[Dan.  Pr. 
1659.] 


Formal  parts:  see  Form  31. 

Take  notice  that  I  have  this  day  set  down  for  argumjent  the 
q)ecial  case  stated  and  filed  in  this  action  {or,  matter]. 

(A)  See  E.  S.  O.  App.  G.  No.  25.  A  copy  of  the  order  (if  any),  giving 
leave  to  enter  the  special  case  for  argument  must  be  produced  at  the  time  of 
setting  down:  O.  XXXIV.  5;  and  headnote,  p.  1075.  On  entering,  a  fee  of  £2  is 
payable  by  a  stamp  impressed  on  the  memorandum:  see  Ord.  as  to  S.  O.  Fees, 
1881,  Sched.  No.  52;  Ord.  as  to  Stamps,  July,  1884,  Sched.  For  forms  of  order 
made  on  the  hearing  of  special  oases,  see  Seton,  354,  Nos.  1 — 3. 


2051. 

Notice  that 
special  case 
set  down  for 
argument, 
[Dan.  Pr. 
1659.] 
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CHAPTER  XXXVII. 
SOLICITOES  (a).  ■ 

[San.  Pr.,  pp.  1661—1727.] 


2052. 

Summons  to 
•harge  fund 
in  Court  -with 
amount 
-of  solioitor'g 
taxed 
costs  (eC)- 
[Dau.  Plr. 
1682.] 


Section  I. — Summary  Jurisdiction  (6) . 

[Ban.  Pr.,  pp.  1661—1683.] 

Enforcing  Solicitor's  Lien  (c) . 

Formal  parts:  see  Form  39. 
on  the  part  of  L.  M.,  of  (place  of  business),  the  solicitor  of  A.  B., 
the  plaintiff  {or  as  may  he)  in  this  action  [or,  matter]. 

(a)  As  to  the  admission  and  re-admission  of  solicitors,  and  generally  as  to  their 
duties  and  liabilities,  see  the  Solicitors  Act,  1843  (6  &  7  Vic.  o.  73),  as  amended 
by  7  &  8  Vic.  c.  86;  14  &  15  Vic.  u.  88;  the  Solicitors  Act,  1860  (23  &  24  Vie. 
0.  127);  the  Attorneys  and  Solicitors  Act,  1870  (33  &  34  Vic.  a.  28);  .J.  A.  1873 
(36  &  37  Vic.  0.  66),  s.  87;  the  Attorneys  and  Solicitors  .Vet,  1874  (37  k. 
38  Vic.  c.  68);  J.  A.  1875  (38  &  39  Vic.  <z.  77),  s.  14;  the  Legal  Practitioners 
Act,  1875  (38  &  39  Vic.  u.  79) ;  the  Solicitors  Act,  1877  (40  &  41  Vic.  c.  25) ; 
the  Legal  Practitioners  Act,  1877  (40  &  41  Vic.  o.  62) ;  the  Solicitors'  Eemunera- 
tion  Act,  1881  (44  &  45  Vic.,  u.  44);  J.  A.  1881  (44  &  45  Vic.  c.  68),  s.  24; 
the  Solicitors  Act,  1888  (51  &  52  Vic.  l-.  65) ;  the  Solicitors  Act,  1894  (57  &  58 
Vic.  c.  9) ;  the  Mortgagees'  Legal  Costs  Act,  1895  (58  &  59  Vic.  c.  25) ;  the 
Solicitors  Act,  1899  (62  &  63  Vic.  c.  4) ;  the  Solicitors  Act,  1906  (6  Edw.  VII. 
V.  24);  Chitty's  Arch.  39—188;  Chitty's  Forms,  1—27;  Cordery  on  Solicitors; 
:Seton,  1028—1072. 

As  to  striking  a  solicitor  ofE  the  UoU,  see  61  &  52  Vie.  c.  65,  a.  12,  under 
which  the  application  is  in  the  first  instance  made  to  a  committee  of  the 
members  of  the  Incorporated  Law  Society.  The  former  jurisdiction  is,  however, 
saved  by  sect.  19,  and  a  motion  may  still  be  made,  in  accordance  with  the  old 
practice,  to  the  Court  forthwith  without  any  application  to  the  committee.  See 
Seton,  1068—1072;  and  for  forms  of  order,  see  Ibid.  1067,  1068,  Nos.  1—4. 
I"or  the  practice,  see  Cordery,  167 — 184. 

(6)  See  Seton,  1060—1072.  As  to  cases  in  which  under  R.  S.  C.  1883,  a 
solicitor  is  liable  to  attachment,  see  0.  XH.  18;  0.  XXXI.  23.  As  to  attach- 
ment against  a  solicitor  for  disobedience  to  an  order  for  payment  qf  a  sum 
■of  money  to  his  client,  see  Dan.  Pr.  1664;  Seton,  432;  Cordery,  162  et  seq.; 
Me  Dudley,  12  Q.  B.  D.  44;  Re  H.  A.  Grey,  (1892)  2  Q.  B.  440;  Re  Strong, 
32  0.  D.  342,  0.  A.;  SeUon  v.  Wilde,  (1911)  1  K.  B.  701.  As  to  enforcing 
xa  undertaking  by  a  solicitor,  see  Dan.  Pr.  1665;  Cordery,  160 — 153;  Re 
Woodfln,  51  L.  J.  Ch.  427;  Swyny  v..  Harland,  (1894)  1  Q.  B.  707;  Re 
■Ooolgardie  Goldfields,  (1900)  1  Ch.  475.  An  application  to  enforce  an  under- 
taking should  be  by  notice  for  committal  and  not  for  attachment:  8.  C. 

(c)  As  to  a  solicitor's  lien,  see  Dan.  Pr.  1667—1677;  Seton,  1038— 10S2; 
Morgan  &  Wurtzburg,  561—566;  Chitty's  Arch.  159—166;  Cordery,  354—393; 
Atkinson's  Solicitors'  Liens,  2,  42. 

(d)  Charging  order  for  solicitor's  eost^. — See  Solicitors  Act,  1860  (23  &  24 
Vic.    0.    127),   ».    28;    Dan.   Pr.    1677—1683;    Seton,   1046—1052;    Morgan  & 


«.  1.]  SUMMARY  JURISDICTION.  1081 

1.  That  it  may  be  declared  that  the  applicant,  as  the  solicitor 
■employed  by  the  plaintifi  in  the  prosecution  of  this  action  [_or, 
matter],  is  entitled  to  a  charge  upon  (Describe  the  fund ;  as  thus : 
the  £5,000  Consols  in  Court  to  the  credit  of  this  action  [or, 
matter],  B.  v.  D.  19—  B.  100,  "The  account  of,  dc,"  and  on 
the  £300  cash  in  Court  to  the  same  credit),  for  the  taxed  costs, 
-charges,  and  expenses  of  the  applicant  of  or  in  reference  to  this 
-action  \_or,  matter],  as  such  solicitor  as  aforesaid. 

2.  That  it  may  be  referred  to  the  Taxing  Master  to  tax  such 
■costs  as  between  solicitor  and  client,  including  therein  the  costs, 
-charges,    and    expenses    of    the    applicant    of    and    in    reference 

Wurtzburg,    567—573;    Mqfgan,   16—18;    Chitty's   Arch.    166—170;    Chitty's 
^Forms,  24 — 26 ;  Cordery,  380 — 392.     The  summons  need  not  be  entitled  in  the 
matter  of  the  Act,  or  of  the  solicitor:    Hamer  v.    GUes,  Giles  v.   Hamer,  11 
C.  D.  942.    For  forms  of  order,  see  Seton,  1042 — 1045.    The  application  should, 
it'  possible,  be  heard  by  the  Judge  before  whom  the  cause  or  matter  in  which 
the  property  was  recovered  or  preserved,  and  the  costs  incurred,  was  heard:  Re 
Fiddey,  Meinrieh  v.  Sutton,  6  Oh.  865;   Owen  v.  Henshaw,  7  C.  D.  385.     But 
the  word  "Court"  in  the  Act  includes  the  Judges  tliereof,  and  it  seems  that 
•any  Judge  of  the  Division  in  which  the  action  is  pending  may  make  the  order: 
Ballow  v.  Garrold,  14  Q.  B.  D.  543,  C.  A.;  and  see  Re  Wood,  (1897)  1  Q.  B. 
314,  and  Re  Deakin,  (1900)  2  Q.  B.  489,  C.  A.     If  the  action  has  been  under 
■O.  XLIX.  transferred  to  a  Judge  for  the  pu|rpose  of  trial,  he  has  power  to  direct 
the  application  to  be  heard  before  himself:  Porter  v.  West,  W.  N.  (1880)  195. 
"The  Act  does  not  enable  one  Ct.  to  make  a  charging  order  upon  a  fund  paid 
into  another  Ct. :   Pierson  v.  Knutsford  Estates  Co.,  13  Q.  B.  D.  666,  C.   A. 
'The  right  to  a  charge  is  in  the  nature  of  a  charge  for  salvage,   is  in  the 
•discretion  of  the  Ct.,  and  is  not  limited  to  the  interest  of  the  client  who  employs 
the  solicitor:  see  Dan.  Pr.  1682,  1683;  Greer  v.  Young,  24  C.  D.  545;  Charlton 
V.  Charlton,  52  L.  J.  Ch.  971;  Scholey  v.  PecJe,  (1893)  1  Ch.  709;  Re  Wads- 
worth,  29  C.  D.  517;  Re  Clayton,  Ltd.,  92  L.  T.  223;   Re  Home,  (1906)  1 
-Ch.  271.     A  charge  cannot  be  given  in  favour  of  town  agents,  as  they  are  not 
the  solicitors  "employed"  by  the  client:   Maofarlane  v.  Lister,  37  C.  D.  88, 
•C.  A . ;  and  a  charging  order  will  not  be  made  where  it  would  deprive  trustees 
•of  their  costs,  charges  and  expenses:  Re  Tvrner,  (1907)  2  Ch.  126,  C.  A.     An 
-application  for  a  charging  order  on  a  fund  in  respect  of  the  diilerence  between 
party   and   party   and   solicitor   and  client   costs  was   refused:    Harrison   v. 
Cornwall  Mineral  Railways  Co.,  32  W.  R.  748.    As  to  charging  funds  recovered 
in  a  partnership  action,  see  Jackson  r.  Smith,  63  L.  J.  Ch.  972.     Aa  to  the 
time  for  enforcing  a  charging  order  by  sale  of  reversionary  interests,  see  Re 
Green,  Green  v.  Green,  26  Ch.  D.  16,  C.  A.    A  charging  order  obtained  by  the 
.solicitor  has  priority  over  a  garnishee  order  attaching  the  proceeds  of  a  fi.  fa., 
issued  on  behalf  of  the  client  to  recover  debt  and  costs  under  a  judgment: 
Ballow   V.    Garrold,    supra.       The   charge    extends    to    the   "net "   proceeds 
recovered,  and  not  to  the  "gross":    Ex  parte  Brown,  20    Q.    B.    D.     693. 
After  order  for  payment  of  costs  out  of  fund  in  Ct.,  the  Ct.  refused  to  make 
a  charging  order  for  the  same  costs:   Re  Cockrell's  Estate,  (1912)  1  Ch.  23, 
C.  A .     Charging  order  refused  in  respect  of  costs  which  had  been  paid  by  way 
•of  set-off  to  the  extent  of  a  sum  due  from  the  client  to  the  estate:   8.   C: 
An  application  to  discharge  an  order  must  be  made  within  a  reasonable  time. 
A  delay  of  two  months  is  too  long:  Re  Deahin,  supra. 
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to  this  action  [or,  matter],  and  his  costs  of  and  incident  to  this 
application  (e). 

3.  That  so  much  of  the  said  £5,000  Consols  in  Court  to  the 
credit  aforesaid,  as  with  the  said  £300  cash  in  Court  to  the  same- 
credit  (or  as  WMy  he),  will  raise  such  costs,  charges,  and  expenses 
when  taxed,  may  be  sold. 

4.  That  out  of  the  money  to  S,rise  by  such  sale  and  the  said 
cash,  the  said  costs,  charges,  and  expenses  may  be  paid  to  the 
applicant  (/) . 


2053. 

Affidavit  in 

support 

of  application. 


2054. 

Summons  to 
charge  a  sum 
of  money  re- 
covered with 
amount 
of  solicitor's 
taxed 
costs (^). 
[Dan.  Pr. 
1682.] 


Formal  parts:  see  Form  8. 

(State  the  retainer  of  the  applicant  by  the  party  to  whOM  the 
fund  recovered  belongs,  the  institution  of  proceedings  by  the  appli- 
cant on  behalf  of  such  party,  and  the  subsequent  prosecution  of 
such  proceedings,  showing  that  they  resulted  in  the  recovery  of 
the  fund  in  question;  and  state  that  the  application  is  made  for 
the  applicant's  protection,  and  not  to  further  any  interests  of  the 
client  (g).) 


Formal  parts :  see  Form  39 . 
on  the  part  of  L.  M.,  of  (place  of  business),  a  solicitor  of  the 
Supreme  Court. 

1.  That  it  may  be  declared  that,  if  the  balance  certified  to  be 
due  on  taking  the  accounts  directed  by  the  order  in  this  action  [or, 

matter],  dated  the of ,  19 — ,  shall  be  in  favour  of  the 

plaintiff,  the  applicant,  as  the  solicitor  employed. by  the  plaintiff' 
in  the  prosecution  of  this  action  [or,  matter],  is  entitled  to  a 
charge  upon  the  amount  which  shall  be  so  certified  to  be  due  for 
the  taxed  costs,  charges,  and  expenses  of  the  applicant  of  or  in. 
reference  to  this  action  [or,  matter],  as  such  solicitor  as  aforesaid. 

(e)  There  is  power  to  include  the  costs  of  the  application:  Waterland  v.. 
Serle.  W.N.  (1897)  163,  C.  A. 

(/)  Where  the  charge  asked  for  is  confined  to  the  interest  of  the  client  the 
summons  should  only  be  served  on  him ;  but  where  the  charge  extends  to  pro- 
perty in  which  other  persons  are  interested,  those  persons  also  must  be  served: 
see  Dan.  Pr.  1683. 

(y)  See  Harrison  v.  Cornwall,  ^c.  Bit/.  Co.,  53  L.  J.  Ch.  596. 

(jf)  See  note  ((f),  p.  1080.  As  to  applications  by  summons,  see  Earner  v. 
GUes,  Giles  v.  Hawter,  11  C.  D.  942;  Clover  v.  Adams,  6  Q.  B.  D.  622.  The 
summons  need  not  be  entitled  in  the  matter  of  the  Act  or  of  the  solicitor: 
Earner  v.  Giles,  ubi  stipra.  For  forms  of  order,  see  Seton,  1042 — 1045, 
Nos.  1 — 7;  R.  S.  0.  App.  K.  No.  29.  A  charging  order  is  not  made  ex  parte- 
exoept  under  special  circumstances,  but  if  the  property  is  in  dangef  the  sum- 
mons may  be  issued  with  a  restraining  order:  The  Sirnam  Wood,  (1907>  P.  1, 
C.    A. 
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2.  {Same  as  paragraph  2  of  Form  2052.) 

3 .  That  the  defendant  CD.  may  be  ordered,  within  seven  days 
after  the  Master's  certificate  finding  a  balance  to  be  due  from  him 
to  the  plaintiff  shall  have  become  binding,  or  within  seven  days 
after  the  date  of  the  certificate  of  taxation  (whichever  shall  last 
happen),  to  pay  the  said  costs,  charges,  and  expenses  to  the 
applicant  out  of  the  balance  which  shall  be  so  certified,  so  far  as 
the  same  will  extend. 

4.  That  the  said  defendant  CD.  may  be  ordered  to  pay  tho 
residue,  if  any,  of  such  balance  within  the  time  aforesaid  to  the 
plaintiff  A.  B.,  and  that  in  the  meantime  the  said  (Describe  pro- 
perty or  funds  sought  to  be  charged)  do  stand  charged  as  aforesaid. 


2055. 

Formal  parts :  see  Form  39.  SummoDsfor 

charging 
On  the  part  of  L.  M.,  of  (place  of  husimess),  the  solicitor  of  A.  B.,  order  on 

the  plaintiff  (or  as  may  be)  in  this  action  [or,  matter].  recoTeredor 

1 .  That  it  may  be  declared  that  the  applicant,  as  the  solicitor  preserved  for 
employed  by  the  plaintiff  (or  as  may  be)  in  the  prosecution  (or  as  of  solicitor's 
may  be)  of  the  said  action  [or,  matter],  is  entitled  to  a  charge  '*^^^fi 
upon  the  share  and  interest  of  the  said  plaintiff  (or  as  may  be)  of  [Dan.  Pr. 
and  in  the  hereditaments  and  premises  at  W.   and  P.,  and  lotf'         '■' 

and  in  any  other  property  recovered  by  or  preserved  for  him  in 

the  said  action  [or,  matter — or,  upon  the  sum  of  £ Consols  in 

Court  to  the  credit  of  this  action — or,  matter  (stating  credit)^  for 
the  taxed  costs,  charges,  and  expenses  of  the  applicant  of  or  in 
reference  to  the  said  action  [or,  matter],  as  the  solicitor  of  the  said 
plaintiff  (or  as  WMy  be) . 

2.  That  it  maj  be  referred  (as  in  paragraph  2  of  Form  2052). 

3.  That  the  amount  of  such  taxed  costs,  charges,  and  expenses 
may  be  raised  and  paid  to  the  applicant  by  a  sale  of  the  share  and 
interest  of  the  said  plaintiff  (or  as  may  be)  in  the  said  heredita- 
ments and  premises,  and  other  such  property  as  aforesaid  [or,  by 
a  sale  of  a  competent  part  of  the  said  sum  of  £ Consols]. 

4.  That  until  payment  the  said  share  and  interest  of  the  plaintiff 

(or  as  may  he)  in  the  said  premises  [or,  £ Consols]  do  stand 

charged  as  aforesaid. 


(«■)  See  note  {c^,  p.  1080;  and  The  BWnam  Wood,  (1907)  P.  1,  C.  A.  As  to 
the  persons  to  be  served,  see  note  (/),  preceding  page.  For  form  of  order,  see 
Seton,  1043,  No.  3. 
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2056. 

Summons,  in 
an  administra- 
tion action, 
that  9ocn- 
ments  in  the 
hands  of  )ate 
solicitor  be 
handed  over 
to  new 

solicitor  with- 
out prejudice 
to  lien  (A). 
[Dan.  Pr. 
1669.] 


Formal  parts :  see  Form  39 . 
on  the  part  of  the  plaintiff  {or  as  may  be),  that  A.  B.,  the  late: 
solicitor  to  the  applicant,  and  his  agents,  Messrs .  D .  C .  &  Co . ,  imay 
be  ordered  to  deliver  up  from  time  to  time  to  C.  D.,  the  present) 
solicitor  to  the  applicant,  or  to  Messrs.  F.  &  Co.,  his  agents,  such 
deeds,  papers,  and  writings  in  his  or  their  custody  or  power,  as 
may  be  nece^ary  for  the  conduct  [or,  defence]  of  this  action;  and 
•that  the  question  of  the  necessity  for  the  production  of  the  same 
in  case  of  difference  may  be  determined  by  the  Judge  in  Chambers; 
and  that  such  deeds,  documents,  and  papers  as  shall  be  delivered 
up  be  retained  by  the  said  CD.,  and  his  agents  the  said  Messrs. 
F.  &  Co.,  subject  to  the  lien  (if  any)  of  the  said  A.  B.  and  his 
agents,  the  said  Messrs.  D.  C.  &  Co.,  and  be  returned  to  the  said 
A.  B.  if  and  when  the  Judge  in  Chambers  shall  so  direct. 


2057. 

Authority  by 
an  adult  to 
institute  and 
prosecute  an 
action  or 
proceeding'. 
[Dan.  Pr. 
253.] 

2058. 

The  like:  by 

indorsement 

on  writ,  or 

originating; 

summons. 

[Dan.  Pr. 

253.] 


Section  II. — Retainer  and  Changk  of  Solicitors. 

[Dan.  Pr.,  pp.  253—256.] 

(1.)  Authority  to  Prosecute  or  Defend. 
(Same  as  Form  174.) 


I,  the  within-named  A.  B.,  authorise  Mr.  C.  D.,  of  (place  of 
business),  to  issue  this  writ  [or,  this  summons],  and  to  prosecute  on 
my  behalf  the  action  \_or,  proceeding]  to  be  commenced  thereby. 

Dated  this of ,  19—.     '■ 

A.  B. 


(i)  As  to  a  solicitor's  lien  on  documents,  see  Dan.  Pr.  1667  et  seq. ;  Seton, 
1035—1042;  Morgan  &  Wurtzburg,  661—560;  Chitty's  Arch.  169—163;  Ck)r- 
dery,  364 — 374.  See  Belaney  v.  Ffrench,  L.  R.  8  Ch.  918;  Re  Houghton, 
23  C.  D.  169;  He  Capital  Fire  Insurance  Aasociation,  24  C.  D.  408;  8.  C. 
(varied  on  appeal),  32  W.  R.  260;  Se  Kawkes,  (1898)  2  Ch.  1;  Boden  v. 
Reniiby,  (1892)  1  Oh.  101  (partition  action).  A  solicitor  having  a  lien  on 
documents  belonging  to  his  client,  party  to  an  action,  may  not  embarrass  pro- 
ceedings taken  in  the  action  by  a  third  party  by  refusing  to  produce  such 
documents,  even  though  they  came  into  his  possession  before  the  commencement 
of  the  action:  Re  JJawkes,  supra.  For  forms  of  order,  see  Seton,  1035—1037, 
Nos.  1—6. 
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[Same  as  Form  396.) 


(Seme  as  Forms  73,  74,  111.) 


(Same  as  Forms  98,^101,  121.) 


(Same  as  Form  45 .) 


(2.)  Change  of  Solicitors  (I). 

(Short  title  and  reference  to  the  record.) 

Take  notice,  that  I  am  now  concerned  as  solicitor  in  this  action 
[or,  matter]  for  the  plaintiff  (or  as  nmy  he),  instead  of  his  acting 
in  person,  and  that  my  address  for  service  is  at  (State  where)  (n) . 


Dated  this 


of 


19—. 


E.  F.,  of  (place  of  business). 
To  the  Masters  of  the  Supreme  Court;  and  to  Mr.  G.  H.,  the 
solicitor  [or,  agent]  for  the  defendant  (or  as  may  be) . 

(I)  A  party  suing  or  defending  by  a  solicitor  is  at  liberty  to  change  his 
solicitor  without  an  order  for  that  purpose,  upon  notice  of  such  change  being 
filed  in  the  Central  Office  or  District  Registry;  but  until  such  notice  is  filed, 
and  a  copy  thereof  served,  and  (in  actions  or  matters  pending  in  the  C.  D.) 
left  in  the  Chambers  of  the  Judge  to  whom  the  action  or  matter  is  assigned; 
the  former  solicitor  is  to  bo  considered  the  solicitor  of  the  party  until  the 
final  conclusion  of  the  action  or  matter,  whether  in  the  High  Ct.  or  the  Ct. 
of  Appeal:  R.  S.  C.  Ord.  VII.  3.  There  is  no  method  by  which  a  solicitor  on 
the  record  who  wishes  to  be  discharged  can  cease  to  act  except  by  arranging 
with  the  party  either  to  appoint  another  solicitor,  or  to  give  notice  that  he 
will  in  future  act  in  person:  Seton,  1034,  1035;  Cordery,  103 — ^110;  He  Sey- 
mour, 34  Sol.  J.  361;  Hunt  v.  Fineburg,  22  Q.  B.  D.  259;  De  La  Pole  y. 
Siek,  29  C.  D.  351;  Bagley  v.  Maple,  27  T.  L.  R.  284. 

(m)  See  O.  LXVII.  7. 

(«)  As  to  the  address  for  service,  see  0.  IV.  I,  2,  3;  0.  XII.  9,  10,  11,. 
12;  O.  XXXV.  18;  O.  LXVII.  4. 


2059. 

Authority  by 
an  adult  to 
defend  an 
action  or 
proceeding. 
[Dan.  Pr. 
291.] 

2060. 

Authority  by 
next  friend  of 
plaintiff  under 
disability  to 
use  his  name 
as  such. 
[Dan.  Pr. 
254.] 

2061. 

Authority  by 
guardian  ad 
litmn  of  defen- 
dant under 
disability,  to 
defend. 
[Dan.  Pr. 
110,  121.] 

2062. 

Authority  by 
relator  in  an 
action  to  use- 
his  name. 
[Dan.  Pr. 
■254.] 

2063. 

Notice  of 
appointment 
of  a  solicitor,, 
instead  of 
client  acting 
in  person  {m)  ^ 
[Dan.  Pr. 
1684.] 
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2064. 

Notice  of 
change  of 
solicitor 
and  agent  (o 
[Dan.  Pr. 
1685.] 


(Title  and  reference  to  the  record.) 

Take  notice,  that  L.  M.,  of  (place  of  business)  has  been  ap- 
pointed to  act  as  the  solicitor  of  the  above-named  plaintiff  [or, 
defendant — or,  the  above-named  defendants  E.  F.  and  G.  H.] 
in  this  action  in  the  place  of  N.  O. — if  so:  deceased; — and  that 
the  undersigned  P.  Q.,  of  (place  of  business),  has  been  appointed 
to  act  as  the  London  agent  of  the  eaid  L.  M.  in  this  action  [or, 
matter],  in  the  place  of  B..  S.  The  address  for  service  of  th© 
said  P.  Q.  is  (State  where). 

Dated  this of ,  19 — . 

Yours,  &c., 

P.  Q. 

Agent  for  L.  M.,  of . 

To  the  above-named  defendant  [or,  plaintiff], 

and  to  Messrs.  A.  &  B.,  his  solicitors  [or,  agents]. 


2065. 

Notice  of 
change 
of  sofloitor. 
[Dan.  Pr. 
1685.] 


(Title  and  reference  to  the  record.) 

Take  notice,  that  the  undersigned  P.  Q.,  of  (place  of  business), 
has  been  appointed  to  act  as  the  solicitor  of  the  above-named 
plaintiff  [or,  defendant — or,  the  above-named  defendants  E.  F. 
and  G.  H.]  in  the  place  of  N.  0. — if  so:  deceased. 

The  address  for  service  of  the  said  P.  Q.  is  (State  wher^). 

Dated  (dc. :  Conclude  as  in  preceding  Form). 


2066. 

Notice  of 
change  of 
town  agent. 


(TitU  and  reference  to  the  record.) 

Take  notice,  that  P.  Q.,  of  (place  of  bimness),  has  been  ap- 
pointed by  L.  M.      (Insert  name  of  plaintiff  or  defendant's 

solicitor),  of ,  the  solicitor  of  the  above-named  plaintiff  [or, 

defendant — or,  the  above-named  defendants  E.  F.  and  G.  H.], 
to  act  as  his  London  agent  in  this  action,  in  the  place  of  (Insert 
name  of  original  agent). 

The  address  for  service  of  the  said  P.  Q.  is  (State  tohere). 

Dated  (dc. :  Conclude  as  in  Form  2064). 


(o)  See  0.  VII.  3;  and  note  (I),  preceding  page. 
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2067. 

(Title  and  reference  to  the  record.)  Notice  of 

client's  inten- 
Take  notice,  that  I,  P.  Q.,  the  above-named  plaintiff  [or,  de-  tion  to  act  in 

fendant],  intend  to  act  in  person  in  this  action,  in  the  place  of 

Mr.  L.  M.;  and  that  my  address  for  service  is  (State  where). 

Dated  (dc. :  Conclude  a»  in  Form  2064). 


2068. 

Formal  parts:  see  Form  39.  Summons  by 

•on  the  part  of  the  plaintiff  A.  B.,  that  he  may  be  at  liberty  to  to^appoSata 

■appoint  Mr.  G.  H.,  whose  address  for  service  is  at  (State  where),  solicitor  (and 

,  .         ,.   .  ^  agent)  for  a 

as  his  solicitor  separate 

//  so:  to  act  by  his  agent  Mr.  L.  M.,  whose  address  for  application 
service  is  at  (State  where),  [Dan.  Pr. 

for  the  purpose  of  making  an  application  respecting  (State  what)        '^ 

in  this  action,  separate  from  his  co-plaintiffs  therein. 


2069. 

(Short  title  and  reference  to  the  record.)  Prieeipe  iov 

Seal  a  subpoena  on  behalf  of  A.  B.  [and  another;  or,  others],,  to^amea 

directed  to  C.  D.:  to  name  a  solicitor.  solicitor. 

[Dan.  Pr. 
Dated day  of ,  19 — .  1686.] 

(Name,  dc.  of  solicitor  or  party  issuing  the  urrit.) 


2070. 

George  the  Fifth  (dc. :  see  Form  175).  The  subpwna 

To  (Insert  vmne),  greeting:  1*^-^^  p^ 

We  command  you  that,  within  eight  days  after  the  service  of  1686.] 
this  writ  on  you,  exclusive  of  the  day  of  such  service,  laying  all 
other  matters  and  excuses  aside,  you  do  appear  in  the  Chancery 
Division  of  our  High  Court  of  Justice,  and  name  a  solicitor  fof 
you  in  an  action  wherein are  plaintiffs,  and are  defen- 
dants; and  observe  what  our  said  Court  shall  direct  in  this  behalf: 

Qp)  For  orders  in  like  case,  see  Haynea  v.  Barton,  M.  E.,  18  Jan.  1868; 
■Gosnell  v.  Goanell,  M.  E.,  31  May,  1870;  Eolls  Lib.  The  notice  under  O.  VII. 
•3,  would  not  be  applicable,  as,  unless  specially  ordered,  there  can  only  be  one 
solicitor  for  the  pits.,  who  must  act  together:  Wedderburn  v.  Wedderburn, 
17  Bieav.  158. 

(y)  For  this  form,  see  Cons.  Ord.  Sched.  B.  No.  5.    No  corresponding  form  • 

is  given  in  E.  S.  C;  but  it  is  apprehended  that  the  practice  of  suing  out  a 
■subpoena  to  name  a  solicitor  is  still  in  force,  in  cases  where  under  the  old  prac- 
tice it  was  applicable;  O.  LXXH.  2. 
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2071. 

Indorsement 
of  writ. 

2072. 

Summons  for 
gubstituted 
service  of  the 
■wiit. 

[Dan.  Pr. 
1686.] 


upon  pain  of  an  attachment  issoiing  against  your  person,  and  suck 
other  process  of  contempt  as  our  said  Court  shall  award. 
Witness  (dc. :  Conclude  as  in  Form  175). 


{Same  as  Form  5  or  6 .) 


Formal  parts:  see  Form  39. 

On  the  part  of  the  plaintiff  {or  as  may  he),  that  service  )of" 
a  subpoena  requiring  the  defendant  A.  B.  {or  as  may  he)  to  name- 
a  solicitor,  by  {Describe  the  miode  of  service  proposed :  see  Form- 
373),  may  be  deemed  good  service  thereof  on  the  said  defendant 
{or  as  may  be). 


2073. 

Petition 
of  course  by 
solicitor  for 
common  order 
to  tax  his  bill 
delivered  («). 
[Dan.  Pr. 
1688,  1696;] 


Section  III. — Delivery  and  Taxation  of  Bills  of  CosT.s(r).- 

[Oan.  Pr.,  pp.  1687—1727.] 

In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge  {t).) 

In  the  matter  of  A.  B.,  a  solicitor  {taxation  of  costs,, 
dc.)  {u). 
To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  the  above-named  A.  B.,  of  {place  of 
business) . 

(r)  See  Solicitors  Act,  1843  (6  .t  7  Vic.  u.  73),  ss.  37—43;  Attorneys  and' 
Solicitors  Act,  1870  (33  &  34  Vic.  c.  28),  ss.  4—13;  Legal  Practitioners  Act,. 
1875  (38  &  39  Vic.  u.  79),  s.  2;  Solicitors'  Remuneration  Act,  1881  (44  &  45 
Vic.  c.  44),  aa.  2—4;  Seton,  254—285;  Cordery,  304—332;  Morgan  &  Wurtz- 
burg,  426—507. 

(«)  The  solicitor  cannot  apply  until  after  the  expiration  of  a  month  from; 
the  delivery  of  the  bill,  and  then  only  in  case  no  appUoation  for  an  order  tO' 
tax  has  been  made  by  the  client  within  the  month:  Solicitors  Act,  1843  (6  &  7 
Vic.  c.  73),  ss.  37,  43;  but  if  authorised  to  do  so  by  a  Judge,  he  may  bring 
an  action  to  recover  his  biU,  and  have  the  bill  referred  for  taxation,  although 
the  month  has  not  expired,  on  an  application  under  the  Legal  Practitioners 
Act,  1875  (38  &  39  Vic.  c.  79),  s.  2;  Dan.  Pr.  1688—1692;  Seton,  261;  Morgan 
&  Wurtzburg,  436,  547.  An  order  of  course  cannot  be  made  by  a  District 
Registrar  at  Liverpool  or  Manchester:  He  Porrett,  (1891)  2  Ch.  433;  but  by 
0.  XXXV.  6a,  on  a  summons  issued  in  either  of  the  District  Registries  of 
Liverpool  or  Manchester  for  taxation  of  a  solicitor's  costs  under  any  statute 
or  otherwise,  the  District  Registrar  is  empowered  to  act  as  a  Master  of  the- 
Chancery  Division,  and  as  a  taxing  master  of  the  Supreme  Ct.  according  tO' 
directions  to  be  given  by  the  Judge  to  whom  the  matter  is  assigned. 

(0  See  0.  V.  9  {d). 

(«)  As  to  the  title,  see  Solicitors  Act,  1843  (6  &  7  Vic.  e.  73),  s.  43. 
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Showeth  as  followe: 

1.  Your  petitioner  was  employed  by  C.  D.,  of  (residence  and 
description),  as  his  solicitor  in  {State,^  shortly,  what;  as  thus:  a 
certain  action  in  this  Court,  in  which  the  said  C .  D .  was  plaintiff, 
and  E.  P.  was  defendant,  and  in  other  matters — or,  in  certain 
conveyancing  business,  and  other  matters — or  as  may  be) . 

2.  Your  petitioner  transacted  such  business;  and  on  the 

of ;  19 —  (x),  caused  a  bill  of  his  fees,  charges,  and  disburse- 
ments for  the  same,  subscribed  with  his  own  hand, 

Or,  enclosed  in,  and  accompanied  by,  a  letter  subscribed  with 

his  own  hand,  referring  to  such  bill  (y), 
to  be  personally  delivered  [or,  sent  by  post]  to  the  said  CD. 
(or  as  may  be)  (z) . 

3.  The  said  CD.  has  not  paid  your  petitioner's  said  bill,  nor 
taken  any  steps  to  get  the  same  taxed. 

Your  petitioner  therefore  humbly  prays,  that  it  may 
be  referred  to  the  taxing  master  to  tax  and  settle 
the  said  bill:  with  the  usual  directions. 


(Date  and  Title.)  2074. 

Upon  the  petition  of  the  said  A.  B.  this  day  preferred  unto  petition 

this  Court)  it  was  alleged  that  (Recite  the  allegations  in  the  peti-  °*  solicitor  to 

tion):   It  was  therefore  prayed,  and  it  is  accordingly  ordered,  deliTered 

that  it  be  referred  to  the  taxing  master  to  tax  and  settle  the  said  ^^  ^"^i, 

bill;  and  that  the  petitioner,  and  also  the  said  C  D.,  do  produce  1699.] 

before  the  said  master,  upon  oath,  as  he  shall  direct,  all  books,  W  Direction 

1        ....     .  1  .11.        to  tax  (S). 

papers,  and  writings  in  their  custody  or  power  respectively,  relating 

to  the  matters  hereby  referred,  or  any  of  them:  and  that  they  be 

examined  touching  the  same  matters,  or  any  of  them,  as  the  said 

master  shall  direct. 

(«)  The  date  of  the  application  must  be  after  one,  and  within  twelve  months 
from  delivery  of  the  bill:  Solicitors  Act,  1843  (6  &  7  Vic.  c.  73),  s.  37. 

(y)  As  to  what  is  a  sufficient  signature,  see  Solicitors  Act,  1843  (6  &  7  Vic. 
c.  73),  s.  37;  Dan.  Pr.  1692;  Seton,  267. 

(z)  As  to  what  is  a  sufScient  delivery,  see  Solicitors  Act,  1843  (6  &  7  Vic. 
u.  73),  8.  37;  Dan.  Pr.  1694;  Seton,  262,  263. 

(a)  For  form  of  order,  see  Seton,  257,  No.  6.  A  fee  of  10».  is  payable  on 
the  order:  by  a  stamp  impressed  thereon:  Ord.  as  to  S.  C.  Fees,  1884,  Sched. 
No.  65;   Ord.  as  to  Stamps,  July,  1884,  Sehed. 

(S)  For  the  principles  of  taxation,  see  Dan.  Pr.  1078 — 1094.  For  the  method 
of.  taxation,  see  Ibid.  1094 — 1106.  As  to  proceeding  ex  parte  with  the  taxa- 
tion, see  Solicitors  Act,  1843  (6  &  7  Vic.  c  73),  a.  37;  Dan.  Pr.  1689. 
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(2)  Cash  And  it  is  ordered  that  the  petitioner  do  give  credit  for  all  sums 

account  (c).      ^^  money  by  him  received  of,  or  on  account  of,  the  said  CD.;  and 

that  he  be  at  liberty  to  charge  all  sums  of  money  paid  by  him  to  or 

on  account  of  the  said  CD. 

<3)  Costs  of  And  (in  case  the  said  CD.  shall  attend  upon  such  taxation)  it 

re  erenoe  (  ).    ^^  ordered  that  if  such  bin  when  taxed  be  less  by  a  sixth  part 

than  the  said  biU  as  delivered,  the. said  master  do  tax  the  costs  of 

the  said  C  D.  of  this  reference;  and  if  the  said  biU  when  taxed 

shall  not  be  less  by  a  sixth  part  than  the  said  bill  as  delivered,  the 

said  master  do  tax  the  petitioner's  costs  of  such  refereijice. 

(4)  Balance  to      And  it  is  ordered  that  the  said  master  do  certify  the  amount 
«» certified («).  payable  by  (and  due  from)  (/)  the  said  C  D.  to  the  petitioner, 

or  from  the  petitioner  to  the  said  C.  D.,  as  the  case  may  be: 
having  regard  to  the  costs  of  such  reference  (if  taxed  as  aforesaid) 
and  any  sum  or  sums  of  money  which  may  have  been  so  received 
or  paid  as  aforesaid. 

(5)  Direction        And  it  is  ordered  that  the  amount  so  to  be  certified  as  payable) 

be  paid  within  twenty -one  days  after  service  of  this  order,  and  of 
the  taxing  master's  certificate  to  be  made  in  pursuance  thereof  by 
the  party  (but  not  by  the  said  C.  D.  if  he  shall  not  attend  upon 
such  taxation)  from  whom  to  the  party  to  whom  the  same  shall 
be  certified  to  be  payable,  unless  the  Court  shall,  upon  special 
circumstances  to  be  certified  by  the  said  master,  otherwise  order, 
upon  application  to  be  made  within  one  week  after  the  date  of 
the  said  master's  certificate  by  the  party  liable  to  pay  such 
amount. 

(6)  Delivery         And  in  case  the  said  CD.  shall  pay  to  the  petitioner  such  sum 

{e)  As  to  what  items  of  disbursement  may  be  charged  in  the  bill,  see  Dan. 
Pr.  1722. 

(rf)  As  to  the  costs  of  the  reference,  see  Solicitors  Act,  1843  (6  &  7  Vic. 
c.  73),  B.  37;  Dan.  Pr.  X689,  1724;  Seton,  268,  269.  Where  the  order  is  to 
tax  a  bill  already  delivered,  or  is  one  as  between  the  solicitor  and  his  own 
client  for  delivery  of  a  bill  and  its  taxation,  the  costs  of  drawing  the  bill  are 
never  allowed:  National  Bank  of  Wales,  (1902)  2  Ch.  412.  In  taxing,  the 
master  will  have  regard  to  the  original  amount  of  the  bill,  notwithstanding 
an  offer  by  the  solicitor  to  take  a  l.esser  sum:  Se  PanU,  27  C.  D.  485;  Re 
Carthew,  27  C.  D.  483. 

(e)  As  to  certifying  the  balance  and  special  circumstances,  see  Solicitors  Act, 
1843  (6  &  7  Vic.  c.  73),  ss.  37,  43;  Dan.  Pr.  1689,  1692. 

(/)  If  the  solicitor  has  papers  upon  which  he  has  a  lien,  the  words  in 
brackets  are  neoessary  so  as  to  ascertain  the  amount  for  which  the  solicitor  has 
a  lien  upon  the  papers:  He  Broekman,  (1909)  2  Ch.  170. 

(<7)  As  to  enforcing  the  order,  see  Solicitors  Act,  1843  (6  &  7  Vic.  o.  78), 
.s.  43;  Dan.  Pr.  1692,  1726;  the  order  contains  no  direction  for  payment  by  the 
client  if  he  does  not  attend  upon  the  taxation ;  in  that  case  the  solicitor  must 
bring  an  action  to  recover  such  amounft:  Re  Behenham  #  Walker,  (1895)  2  Ch. 
430;  Re  Broekman,  (1909)  2  Ch.  170. 
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as  may  be  certified  to  be  due  to  him  without  further  order:  or  in'  up  of  deeds, 
case  the  said  master  shall  certify  that  there  is  nothing  due  to  the  ment"")^*'^" 
petitioner,  or  that  he  has  been  overpaid:  it  is  ordered  that  the 
petitioner  do  deliver  to  the  said  CD.,  upon  oath,  all  deeds,  books, 
papei-s,  and  writings  in  his  custody  or  power  belonging  to  the  said 
CD. 

And  it  is  ordered  that  no  proceedings  be  taken  by  the  petitioner  (7)  No 
against  the  said  C  D.  in  respect  of  the  said  bill  pending  such  ^dteg"^' 
reference.  reference  («). 

And  it  is  ordered  that  a  copy  of  this  order  be  personally  served  (8)  Service  of 
on  the  said  CD.  one  week  at  the  least  before  any  aippointment 
is  taken  out  for  the  taxation  of  the  said  bill. 


Title  and  address :  as  in  Form  2073 .  2075. 

The  petition  of  C  D.,  of  (residence  and  description).      o/oo^^eby 

Showeth  as  follows:  •  party  charge- 

1.  Your  petitioner  employed  the  above-named  A.  B.,  of  (place  delivered  bill 
of  business),  as  his  solicitor  in  (State,  shortly,  what:  see  Form  ^^"^^^^^^ 
2073).  [Dan.  Pr. 

2.  The  said  A.  B.,  on  the of ,  19—,  delivered  to  your  1688, 1696.] 

petitioner  his  bill  of  fees,  charges,  and  disbursements:  which,  as 

your  petitioner  is  advised,  ought  to  be  taxed. 

3.  Your  petitioner  submits  to  pay  what  shall  be  certified  as 
payable  to  the  said  A.  B.  on  the  taxation  of  his  said  bill  (m>). 

Your  petitioner  therefore  humbly  prays,  that  it  may 

(A)  See  Solicitors  Act,  1843  (6  &  7  Vic.  0.  73),  s.  37.  The  direction  for 
delivery  np  of  the  client's  papers,  &c.  is  discretionary,  and  should  not  he 
inserted  in  the  order  when  the  laction  in  which  the  bill  of  costs  has  been  delivered 
is  still  pending:  Sic  pjarte  Jdrman,  i  C.  D.  835;  Dan.  Pr.  1689. 

(0  See  Re  Field,  W.  N.  (1877)  244. 

(k)  As  to  service  generally,  and  substituted  service,  see  Dan.  Pr.  1726. 

(I)  See  Solicitors  Act,  1843  (6  &  7  Vic.  c.  73),  ,s.  37.  For  forms  of  order, 
see  Seton,  254,  No.  1;  255,  256,  Nos.  2,  3.  In  any  case  in  which  the  client 
seeks  delivery  of  papers,  the  order  should  direct  the  taxing  master  to  certify 
the  amount  "  due  from  "  as  well  as  the  amount  "  payable  by,"  so  as  to'  ascer- 
tain the  amount  for  which  the  solicitor  has  »  lien  upon  the  papers:  Se 
Brockman,  (1909)  2  Ch.  170.  As  to  the  fee  payable  on  the  order,  see  note  (re). 
p.  1089. 

(m)  A  submission  to  pay  is  not  in  every  case  a  necessary  part  of  a  common 
order  to  tax.  On  an  application  within  one  month  of  delivery  of  a  bill  of 
<!0sts,  the  client  has  an  absolute  right  to  have  the  bill  taxed  without  any  money 
being  brought  into  Ct.,  and  without  any  submission  to  pay ;  after  the  expira- 
tion of  one  month  there  is  no  such  absolute  right.  Except  where  the  client  asks 
for  delivery  of  papers,  the  submission  to  pay,  is  not  inserted  in  the  order:  Be 
Srocliman,  supra. 
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be  referred  to  the  taxing  master  to  tax  and  settle  the 
said  bill:  with  all  usual  directions.  And  that  no 
proceedings  may  be  taken  against  your  petitioner 
in  respect  of  the  said  biU,  pending  such  reference. 


2076. 

Petition 
of  course,  by 
party  charge- 
able, for 
delivery  of 
bill  and 
taxation  (»]. 
[Dan.  Pr. 
1689,  1694.] 


Proceed  as  in  Form  2075  to  end  of  paragraph  1 ;  and  continue 


2.  Your  petitioner  is  desirous  of  obtaining  the  papers  in  the 
possession  of  the  said  A.  B.  belonging  to  your  petitioner;  but  the 
said  A.  B.  refuses  to  deliver  up  the  same  until  his  bill  of  costs  is 
paid. 

3.  The  said  A.  B.,  though  applied  to,  has  not  delivered  his  biU 
of  costs  against  your  petitioner. 

4.  Your  .petitioner  submits  to  pay  what  shall  appear  to  be  due 
in  respect»of  the  said  bill. 

Your  petitioner  therefore  prays,  that  the  said  A.  B. 
may,  within  (a  fortnight)  after  service,  deliver  to 
your  petitioner  a  bill  of  fees  and  disbursements  in 
all  suits,  causes,  actions,  and  other  matters  of  busi- 
ness in  which  he  has  been  employed  as  the  solicitor 
for  your  petitioner;  and  that  it  may  be  referred  to 
the  taxing  master  to  tax  and  settle  the  said  bill: 
■with  all  usual  directions. 


Title  as  in  Form  2073 ;  other  formal  parts :  see  Form  39 . 
on  the  part  of  the  above-named  A.  B.,  that  the  time  limited  for 


2077. 

Summons  for 

to  deliver  bill   the  applicant  to  deliver  his  bill  of  fees  and  disburseihents,  pur- 

of  costs  suant  to  the  order  dated  the •  of ,  19^,  may  be  enlarged. 

pursuant  to                                           »  in  '  ■>         j  d 

order  (o).  until  the of ,  19 — . 

[Dan.  Pr 

1726.] 


(«)  See  Solicitors  Act,  1843  (6  &  7  Vic.  c.  73),  s.  37.  For  form  of  order,, 
see  Seton,  271,  No.  1.  See  note  Q),  preceding  page,  as  to  form  of  order  where- 
client  seeks  delivery  of  papers. 

(o)  As  to  the  costs  of  the  application,  see  Re  Sendy,  21  Beav.  565.  As  to- 
the  power  of  a  taxing  ofBcer  to  limit  or  extend  the  time  for  any  proceeding; 
before  him,  see  0.  LXV.  27  C57V 
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Title  as  in  Form  12073 •,  other  formal  parts :  see  Form  1076 .  2078. 

on  the  hearing  of  an  application  on  the  part  of  C.  D.,  of  (residence  (originating) 
and  description):  ^{a??aliefor 

1.  That  the  applicant  submitting  to  pay  to  the  above-named  the  taxation 
A.  B.,  of  {place  of  business),  what  shall  be  certified  to  be  payable  wu,  after 
{if  delivery  of  papers  asked  upon  which,  solicitor  has  a  lien,  sub-  \^^^?^ 
stitute  due  for  payable)    to    him    on    the   taxation  of  his  bill  [Dan.  Pr. 
hereinafter  mentioned:  it  may  be  referred  to  the  taxing  master  to  ^^^*'  "^^-J 
tax  and  settle  the  bill  of  fees  and  disbursements,  amounting  to 

the  sum  of  £ ,  delivered  on  or  about  the of ,  19 — ;  to 

the  applicant  by  the  said  A.  B.:  with  all  usual  directions. 

2.  That  no  proceedings  may  be  commenced  against  the  applicant 
in  respect  of  the  said  biU,  pending  such  reference. 

Dated  (<fc. ;  Conclude  as  in  Form  1076). 


Title  as  in  Form  2073 ;  other  formal  parts :  see  Form  1076 .  2079. 

on  the  hearing  of  an  application  on  the  part  of  C.  D.,  of  {residence  {(Sig^atino-) 
and  description):  by  party 

onargealue  for 

1.  That  it  may  be  referred  to  the  taxing  master  to  tax  and  the  taxation 

settle  the  bill  of  fees  and  disbursements,  amounting  to  the  sum  bilTfj)? 

of  £ ,  delivered  by  the  above-named  A.  B.,  of  {place  of  busi-  [Dan.  Pr. 

ness),  to  the  applicant,  and  paid  by  the  applicant  to  the  said  A.  B.         '         -' 

2.  That  the  applicant  and  the  said  A.  B.,  respectively,  may  be 
directed  to  produce  before  the  said  master  {Continue  as  in  Form 
2074,  paragraph  1,  to  the  end  of  paragraph  2,  substituting  the 
said  A.  B.  for  the  petitioner). 

(p)  See  Solicitors  Act,  1843  (6  &  7  Vic.  c.  73),  s.  37.  As  to  applying  by 
summons,  see  0.  LV.  2  (15).  If  an  application  is  made  by  summons  where 
the  order  might  have  been  obtained  on  petition  of  course,  the  applicant  will 
have  to  bear  the  additional  costs:  Curwen  v.  Milburn,  42  C.  D.  424.  As  to 
what  special  circumstances  must  be  shown,  see  Dan.  Pr.  1714,  1715;  Seton, 
264 ;  Morgan  &  Wurtzbnrg,  443 — 447 ;  Cordery,  316.  The  application  must  be 
made  by  an  originating  summons,  to  which  no  appearance  is  required  to  be 
entered  (O.  LIV.  4f);  and  must,  if  opposed,  be  supported  by  an  aifidavit 
proving  the  circumstances  relied  on. 

(?)  See  Solicitors  Act,  1843  (6  &  7  Vic.  o.  73),  a.  41.  As  to  what  are 
special  circumstances,  see  Dan.  Pr.  1714 — 1716;  Seton,  277,  278;  Morgan  & 
Wurtzburg,  447—458 ;  Cordery,  320  et  seq. ;  Re  Cheesman,  (1891)  2  Oh.  289, 
O.  A.  As  to  what  amounts  to  payment,  see  Dan.  Pr.  1716;  Seton,  279;  Morgan 
&  Wurtzburg,  448 ;  Cordery,  318  et  seq.  The  application  must  be  by  origin- 
ating summons,  to  which  no  appearance  is  required  to  be  entered  (0.  LIV.  4f)  ; 
and  must,  if  opposed,  be  supported  by  an  affidavit  proving  the  circumstances 
relied  on.     For  form  of  order,  see  Seton,  276. 
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3 .  That  in  case  it  shall  appear  that  the  said  bill  is  overpaid,  the 
said  master  may  be  directed  to  certify  the  amount  overpaid;  and 
that  in  such  case  the  said  A.  B.  imay  be  ordered,  within  (twenty- 

.  one)  days  after  service  of  the  order  to  be  made  hesreon,  and  of  the 
said  master's  certificate  to  be  made  in  pursuance  thereof,  to  repay 
to  the  applicant  what  shall  be  certified  to  be  the  amount  so  over- 
paid by  him. 

4 .  That  the  said  master  may  be  at  liberty  to  state  any  circum- 
stances specially,  at  the  request  of  either  party,  as  he  shall  think  fit. 

5 .  That  the  costs  of  this  application,  and  of  the  said  reference, 
may  be  reserved  until  after  the  eaid  certificate  [or,  dealt  with  in 
such  manner  as  the  Judge  shall  think  fit  to  direct]. 

Dated  (<fc. ;  Conclude  as  in  Form  1076). 


2080. 

Petition 
of  course  by  a 
third  party 
liable  for 
taxation  of  a 
bill  delivered 
■within  twelve 
months  (»•). 
[Dan.  Pr. 
1690,  1695.] 


Title  and  address ;  as  in  Form  2073 . 

'      The  petition  of  E.  F.,  of  \{resid!Rnce  and  description). 
Showeth  as  follows: 

1 .  Show  how  the  liability  to  pay  was  incurred ;  as  thus :  The 
above-named  A.  B.  was  employed  by  C.  D.  in  certain  business 
relating  to  the  payment  off  [or,  transfer]  of  a  mortgage  created  by 
your  petitioner  in  favour  of  the  said  C.  D.,  of  certain  property 
belonging  to  your  petitioner. 

2.  State  delivery  of  bill;  as  thus :  The  said  A.  B.,  on  or  about 

the of ,  19 — ,  delivered  unto  your  petitioner  his  bill  of 

fees  and  disbursements  relating  to  the  said  business:  which  your 
petitioner  is  liable,  as  mortgagor,  to  pay,  and  is  advised  ought  to 
be  taxed. 

3.  Your  petitioner  submits  {Continue  as  in  Form  2075,  to  the 
end  of  that  form). 


2081. 

Summons 
(originating) 
by  a  third 
party  for 
taxation 
of  nnpaid  bill 
after  a  year 
from 

delivery  (s). 
[Dan.  Pr. 
1688,  1690, 
'""'   1712.] 


(Sawe  as  Form  2078.) 


(r)  See  Solicitors  Act,  1843  (6  &  7  Vic.  c.  73),  s.  38;  Seton,  280—282; 
Morgan  &  Wurtzburg,  458 — 466.  As  to  obtaining  a  copy  of  the  bill,  see  6  &  7 
Vic.  0.  73,  s.  40;  Dan.  Pr.  1691.  For  form  of  order,  see  Seton,  280,  No.  1. 
If  twelve  months  from  delivery  of  bill  have  expired,  the  application  must  be 
by  summons:  see  next  Form. 

(«)  See  Solicitors  Act,  1843  (6  &  7  Vic.  o.  73),  ss.  37,  38.  The  Ot.  or  Judge 
may  take  into  consideration  special  circumstances  affecting  the  applicant,  though 
not  affecting  the  party  chargeable  with  the  bill:  6  &  7  Vic.  e.  73,  a.  38.  The 
application  must  be  made  by  originating  summons,  to  which  no  appearance  is 
required  to  be  entered:  0.  LIV.  4f. 
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(Same  as  Form  2079 .)  2082. 

Summons 
(originating^ 
by  a  third 
party  for  tli& 
taxation  of  ai 

paid  bill  (t)  ^  , 

[Dan.  Pr. 
1690,  1691-, 
1716,  ITIS.J 

Title  as  in  Form  2073 ;  other  formal  parts :  see  Form  1076 .  sxJmons 

on  the  hearing  of  an  application  on  the  part  of  E.  F.,  of  (residence  (originating) 
and  description).  •  Ste^Fete^to 

1.  That:  on  the  submission  of  the  applicant  to  pay  what,  if  t^xadelirerea 
anything,  shall  be  certified  to  be  payable  to  the  above-named  A.  B.,  [Dan.  i>r. 

of  (place  of  busings),  upon  the  taxation  of  his  bill  of  fees  and'  i^^i,  1711.] 
disbursements,  and  for  business  done,  as  hereinafter  mentioned:  it 
may  be  referred  to  the  taxing  master  to  tax  and  settle  the  biU  of 

fees  and  disbursements,  amounting  to  the  sum  of  £ ,  delivered 

by  the  said  A.  B.  to  C.  D.,  as  the  trustee  [or,  exeoutorj  of  the 
will  [or,  administrator  of  the  personal  estate]  of  Gr.  H.,  deceased 
(or  as  may  be) ;  and  which  the  said  CD.  has  paid  [or,  claims  to 
be  entitled  to  pay]  out  of  property  in  which  the  applicant  is 
interested. 

2.  That  all  usual  directions  may  be  given,  touching  such 
taxation. 

3.  That  the  costs  of  this  application,  and  of  the  said  reference, 
may  be  reserved  until  after  the  said  master  has  made  his  certificate 
[or,  dealt  with  in  such  manner  as  the  Judge  shall  think  fit  to 
direct]. 

Dated  (dc. :  Conclude  as  in  Form  1076,  inclvding  footnote). 


(0  See  Solicitors  Act,  1843  (6  &  7  Vic.  c.  73),  ss.  38,  41.  The  Ot.  or  Judg© 
may  take  into  consideration  special  circumstances  affecting  the  applicant,  though 
not  affecting  the  party  chargeable  with  the  bill:  6  &  7  Vic.  0.  73,  s.  38.  As 
to  special  circumstances,  see  Dan.  Pr.  1714.  The  application  must  be 
made  by  originating,  summons,  to  which  no  appearance  is  required  to  be 
entered:  0.  LIV.  4f. 

(«)  See  Solicitors  Act,  1843  (6  &  7  Vic.  c.  73),  ss.  39,  41;  Seton,  281; 
Morgan  &  Wurtzburg,  462 — 464 ;  Cordery,  327.  The  third  party  stands  in  the 
position  of  the  client;  so  that  if  the  client  is  not  entitled  to  tax  the  bill  as 
against  the  solicitor,  the  third  party  cannot  claim  taiation:  see  Seton,  281, 
and  cases  there  cited.  An  application  for  taxation  by  a  cestui  que  trust, 
under  sect.  39,  of  a  bill  of  costs  paid  by  his  trustees  will  not  be  granted  where 
the  application  is  made  more  than  twelve  months  after  payment:  Re  Wellborne, 
(1901)  1  Ch.  312,  C.  A.  As  to  obtaining  a  copy  of  the  bill,  see  Solicitors  Act, 
1843,  s.  40;  Dan.  Pr.  1710.  The  application  must  be  made  by  originating 
summons,  to  which  no  appearance  is  required  to  be  entered:  0.  LIV.  4f. 
For  form  of  order,  see  Seton,  280,  No.  2. 
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2084. 

^Notice 
■oi  motion  for 
'discliaTge  of 
tm  order 
of  course  for 
taxation 
obtained 
irregularly 

[Dan.  Pr. 
1698.] 


Title:  see  Form  2073;  other  formal  parts:  see  Form  32. 
on  the  part  of  the  above-named  A.  B.  [or,  if  the  applicant  is  the 
party  chargeable,  or  party  liable  to  pay,  say :  on  the  part  of  C.  D., 

.  of  (address  and  description^],  that  the  order  dated  the of , 

19 — ,  whereby  it  was  ordered  {Set  out  mandatory  part  of  the 
order),  laaj  be  discharged,  on  the  ground  that  (State  the  objection 
to  the  order  intended  to  be  insisted  upon  (y)). 


(a;)  As  to  the  cases  in  which  it  is  irregular  to  obtain  an  order  of  course,  see 
Dan;  Pr,  1698;  Seton,  269;  Morgan  &  Wurtzburg,  439—441;  see  also  Re 
8 ,  a  Solicitor,  55  Sol.  J.  127,  where  the  order  was  discharged  for  non- 
disclosure of  material  facts.  If  a  special  application  for  an  order  is  made 
where  the  common  order  could  have  been  obtained,  the  additional  costs  will 
have  to  be  borne  by  the  applicant:  see  Dan.  Pr.  1697;  Seton,  260;  Morgan  & 
Wurtzburg,  438. 

(y)  See  O.  LXX.  3. 


CHAPTER  XXXVIII. 

STATUTOEY  JURISDICTION  (a). 

[Dan.  Pr.,  pp.  1728—1983.] 
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Section  I. — Generally. 


[»an.  Pr.,  pp.  1728—1731.] 


(See  Form  1078). 


Section  II. — Statutes  relating  to  Charities  (c)  . 

[J)an.  Pr.,  pp.  1728—1750.] 

(1.)  Generally. 

1 .  Any  person  applying  for  an  order  or  certificate  of  the  Board 
authorising  the  institution  of  any  suit  or  other  proceeding  before 
any  Court  or  Judge,  should  transmit  to  the  Board  a  notice  and 
.statement  in  writing,  setting  forth  whether  or  not  he  is  a  trustee 
or  person  administering  or  claiming  to  administer,  or  interested, 
in,  the  charity,  or  an  inhabitant  of  the  parish  or  place  within 

(a)  See  the  J.  A.   1873,  ss.  34  (2),  76. 

(6)  By  the  combined  effect  of  the  Court  of  Chancery  Act,  1855  (18  &  19 
Vic.  c.  134),  s.  16,  and  J.  A.  1884  (47  &  48  Vic.  o.  61),  s.  13,  wherever  the 
prescribed  mode  of  application  is  by  petition,  or  motion,  the  application  may 
by  rule  of  Ct.  be  directed  to  be  made  by  summons.  The  first  application  to 
.deal  with  a,  fund  brought  into  Ct.  under  statutory  jurisdiction  (as  e.g.,  under 
the  Trustee  Act,  1893,  or  the  Lands  Clauses  Consolidation  Act,  1845)  must 
be  made  by  originating  proceeding — that  is  to  say,  by  petition  or  originating 
summons,  according  to  the  cii'cumstances ;  when  an  order  affecting  the  fund 
has  been  made,  whether  in  Ct.  or  in  Chambers,  any  subsequent  application 
with  regard  to  it  in  Chambers  can  and  ought  to  be  made  by  ordinary  summons. 

(o)  See  Seton,  1244 — 1308.  As  to  the  taxation,  at  the  instance  of  the 
■Charity  Commissioners,  of  costs  on  behalf  of  a,  charity,  or  its  trustees,  see 
■Charitable  Trusts  Amendment  Act,  1855  (18  &  19  Vic.  c.  124),  s.  40. 

(<f)  For  the  cases  in  which  the  order  or  certificate  of  the  Charity  Com- 
missioners must  be  obtained  before  any  legal  proceeding  is  taken  concerning  a 
oharity,  see  Charitable  Trusts  Act,  1853  (16  &  17  Vic.  c.  137),  ss.  17,  18;  Dan. 
Pr.  1729—1731. 


2085. 

Begulatious 
as  to  titles  of 
petitions  and 
originating 
summonses 
under  Acts  of 
Parliament  or 
Rules  of  Court 
giving  sum- 
mary juris- 
diction (J). 


2086. 

Begulations 
and  instruc- 
tions concern- 
ing applica-  ' 
tions,  under 
"  The  Charit- 
able Trusts 
Act,  1853," 
for  an  order 
or  certificate 
of  the  Charity 
Commis- 
sioners, 
authorising 
the  institu- 
tion of  legal 
proceedings 

[Dan.  Pr. 
1729.] 
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wtioh  the  charity  is  administered  or  applied;  the  amount  of  th& 
gross  annual  income  of  the  charity :  and  all  the  other  material 
facts  and  circumstances  of  the  case;  'and  explaining  the  nature  and 
ohjects  of  the  proposed  suit  or  other  proceeding. 

2.  The  facts  and  circumstances  should  be  stated  in  numbered 
paragraphs,  as  far  as  conveniently  may  be. 

3.  Where  the  object  of  the  proposed  proceedings  is  the  removal 
of  trustees,  their  names,  descriptions,  and  residences,  and  the 
reasons  for  their  proposed  removal  should  be  stated. 

4.  The  names,  descriptions,  and  residences  of  the  trustees  pro- 
posed to  be  appointed  should  also  be  stated. 

5 .  Where  the  object  of  the  proposed  proceeding  is  a  new  scheme, 
the  notice  and  statement  should  contain  information  as  to  the  past 
administration  of  the  charity,  and  its  results,  and  the  nature  and 
provisions  of  the  proposed  scheme. 

6.  In  proposing  schemes,  care  should  be  taken  to  deviate  as. 
little  as  possible  from  the  original  purposes  and  intentions  of  the- 
founder. 

7.  The  Board  may  require  the  statement  to  be  explained  andl 
altered,  in  point  of  form,  in  such  (manner  and  as  often  as  may  be: 
thought  fit. 

8 .  The  Board  may  also  require  the  statement  to  be  verified  by 
statutory  declaration  or  otherwise. 

9.  Where  the  proposed  proceeding  is  to  be  taken  under  the- 
special  jurisdiction  created  by  the  Act,  for  the  establishment  or 
alteration  of  a  scheme,  or  the  appointment  or  removal  of  any 
trustee,  notice  must  be  given  in  the  m'ode  which  will  be  directedl 
by  the  Board. 

10.  When  the  Board  shall  have  been  satisfied  that  the  proposed 
proceeding  is  proper,  and  that  any  required  notice  has  been  duly- 
given,  the  requisite  order  or  certificate  will  be  issued  to  the  appli- 
cant, or  to  such  other  person  as  may  be  approved. 


2087. 

Application 
for  the  order 
or  certificate 
of  the  Charity 
Conimis- 
sioners  (e). 
[Dan.  Pr. 
1729.] 


To  the  Charity  Commissioners  for  England  and  Wales. 

In  the  matter  of  the  charity  called  {Insert  the  usuaT 
name  or  designation  of  the  charity,  and  the  name  of  the- 
parish,  totmship,  or  place,  for  the  benefit  whereof  the- 
charity  was  founded,  or  in  which  it  is  administered),  in 
the  county  of . 

The  undersigned,  being  {The  applicant  should  here  state  ivhether 

(e)  See  preceding  Form;  and  note  (d),  preceding  page. 
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or  not  he  is  a  trustee,  or  ferson  administering  or  claiming  to 
administer,  or  interested  in,  the  charity,  or  an  inhabitant  of  the 
parish  or  place  within  ivhich  the  charity  is  administered  or 
applicable),  submits  the  following  notice  and  statement:  — 

1 .  (State  here  concisely,  and,  as  far  as  conveniently  may  be,  in 
numbered  paragraphs,  all  the  -nkiterial  facts  and  circumstances  of 
the  tcase.) 

Under  the  foregoing  circumstances,  the  undersigned  is  desirous 
of  instituting  proceedings  for  effecting  the  following  objects:  that 
is  to  say:  — 

1st.  (State  here,  as  far  as  conveniently  may  be,  in  numbered 
paragraphs,  the  specific  objects  for  which  proceedings  are  proposed 
to  be  taken.)  , 

The  undersigned  accordingly  requests  the  Board  to  issue  an 
order  and  certificate,  authorising  him  to  make  an  application  to 
His  Majesty's  High  Court  of  Justice  for  effecting  the  above 
objects. 

I  declare  that  the  above  statement  is  in  all  respects  true,  accord- 
ing to  my  information  and  belief. 

Dated  this day  of ,  19 — . 

(TJie  appliCfmt  should  here  sign  his  name:  adding 
his  profession  or  occupation,  and  residence.) 


1731.] 


3088. 

(2.)  The  Charities  Procedure  Act,  1812  (Sir  Samuel  Petition  under 

Bomilly'sAct)(f).  1^^%^}' 

[J)an.  Pr.,  pp.  1731— 1736.J 

In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge  (h,).) 

In  the  matter  of 's  Charity;  and  in  the  matter  of 

the  Charities  Procedure  Act,  1812. 

(/)  See  52  Geo.  III.  c.  101.  The  correct  title  of  this  Act  is  The  Chaiiiaes 
Procedure  Act,  1812:  see  Short  Titles  Act,  1896  (59  &  60  Vic.  c.  14),  Ist 
Sched.;  and  see  Charitable  Trusts  Act,  1853  (16  &  17  Vic.  c.  137),  s.  43; 
Seton,  1262. 

(^)  See  Tudor,  379.  As  to  obtaining  the  sanction  of  the  Charity  Commis- 
sioners where  the  petition  is  not  presented  by  the  Attorney-General,  see 
note  ((f),  p.  1097;  Dan.  Pr.  1734.  As  to  who  may  petition,  see  Ibid.  1733.  As 
to  the  persons  on  whom  the  petition  must  be  served,  the  effect  of  the  pro- 
ceedings, and  as  to  serving  the  Attorney-Greneral,  see  Ibid.  1734.  As  to  the 
proceedings  in  Chambers  under  the  Act,  see  Dan.  Pr.  1734.  For  forms  of 
orders,  directing  accounts  and  inquiries  as  to  charities,  see  Seton,  1244 — 1250. 
As  to  the  further  consideration  of  the  petition,  see  Dan.  Pr.  1735. 

(K)  See  O.  V.  9  (^). 
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Attestation 
(i). 

[Dan.  Pr. 
1733.] 


To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  A.  B.,  of  {aMre%s  <mA  description), 
C.  D.,  of  {ctddress  and  description),  and  E.  F.^  of 
{address  amd  description). 

Showeth  as  follows: 

1.  (State  the  object  of  the  petition.) 

2.  (State  fouTvdation  of  charity  or  the  instrument  under  which 
it  is  governed,  sowce  pf  mcorrUe,  amd  whether  endowed  or  supported 
by  voluntary  contributions.) 

3.  (Show  that  petitioners  are  trustees  or  persons  properly 
acting  in  the  adndnistration.) 

4.  (Set  out  state  of  eircwntst^mces  necessitating  or  leading  to 
the  appUcation,  and  the  beneficial  nature  of  the  relief  sought.) 

5.  (State  (in  the  case  of  an  endoimd  charity)  the  certificate  Qf 
the  Charity  Comnmssioners  or  the  Board  of  Education  under 
sect.  17  of  the  Charitable  Trusts  Afft,  1853.) 

Your  petitioners  therefore  pray,  dc. 

(Cxmclude  as  in  Form  36,  and  add  footnote. 
Form  37.) 

A.  B. 

C.  D. 

E.  F. 

Signed  by  the  petitioners  A.  B.,  C.  D.,  and 

E.  F.,  in  the  presence  of 

J.  S., 
Solicitor  for  the  petitioners,  in  the  matter  of 
this  petition. 


2089. 

Certificate  of 
counsel  that 
petition  is 
proper  to  be 
sanctioned  (i). 
[Dan.  Pr. 
1733.] 


I  hereby  certify,  that  this  petition  is  proper  for  the  sanction  of 
His  Majesty's  Attorney-General. 

(Signature  of  counsel.) 
,  19-. 


2090. 

^eti^rT*^"*        "'"  hereby  .certify,  that  the  petitioners  are  competent  to  pay  all 

solicitor  as  to  oosts  which  may  be  incurred  in  the  matter  of  this  petition, 
oompetencyto        jy^^  ^^^  ^^  jg__ 


pay  oosts  (i). 
[Dan.  Pr. 
1733.] 


J.  S., 
Petitioners'  solicitor. 


(i)  See  Charities  Procedure  Act,  1812  (52  Gteo.  III.  o.  101),  s.  2. 
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2091. 

This  petition  has  been  submitted  to  me;  and  I  hereby  allow  the  AUowanoe  of 

same,  and  certify  that  it  is  proper  to  be  heard  before  this  Court,  Gej^r^^^' 

if  this  Court  should  think  fit.  [Dan.  Pr. 

Dated of ,  19—.  ^^^*"^ 

(Signature  of  Attorney-General.) 


2092 

(See  Form  1170.)  Summons  to 

proceed  (l) . 

[Dan.  Pr. 

1734.] 

2093 

See  the  following  forms :  which  can  he  readily  adapted :  Appointment 

Affidavit  of  eligibility  of  proposed  trustees:  Form  1282.       of  trustees  of 

Their  consent  to'act:  Form'  1283  or  1284.  [Dan*"pr. 

Affidavit  verifying  their  signatures  thereto:  Form  1285.  1734.] 


2094. 
In  the  High  Court  of  Justice,  Formal  parts 

Chancery  Division.  of  a  scheme 

(\Title.)  [Dkn.  Pr. 

(Proposed)  Scheme  for  the  regulation  and  management         ■' 
of  the  a,bove-mentioned  charity,  and  the  estates,  funds, 
and  property  thereof  [or  as  may  &e]. 

^■\  ' 

2.  I  {Set  out  the  varkms  clauses,  in  numbered  •paragraphs.) 

3.  ) 


(3.)  The  Charitable  Trusts  Acts,  1853  to  1894  {nn). 

[Dan.  Pr.,  pp.  1736—1747.] 

The    Charitable    Trusts    Act,   1863. — Summary    of    Material    Provisions   of 

R.  S.  0.  1883. 

Obder. 

AppUoation:  how  made.— Any  application  under  s.   28  to  a  

Judge  at  Chambers  must  be  by  summons LV.  13. 

(A)  See  Charities  Procedure  Act,  1812  (52  Geo.  III.  c.  101),  ».  2. 

(V)  The  sumlnons  must  be  served  on  the  Attorney-General. 
' (m)  As  to  appointing  trustees  of  charities,  see  Seton,  1263 — 1266. 

(»).  As  to  schemes,  see  Seton,  1256 — 1262;  and  see  the  Endowed  Schools  Act, 
1869  (32~&  33  Vic.  c.  56) ;  the  Endowed  Schools  Act,  1874  (37  &  38  Vic.  o.  87) ; 
the  Endowed  Schools  Act,  1879  (42  &  43  Vic.  c.  66);  and  Dan.  Pr.  1735, 
note  (»).  For  forms  of  schemes,  see  Tudor,  972 — 1035.  For  forms  of  orders 
approving  schemes,  see  Seton,  1248. 

(nn)  See  Charitable  Trusts  Act,  1853  (16  &  17  Vic.  c.  137);  Charitable  Trusts 
Amendment  Act,  1855  (18  &  19  Vic.  o.  124) ;  Charitable  Trusts  Act,  1860  (23  & 
24  Vic.  e.  136);  Charitable  Trusts  Act,  1862  (25  &  26  Vic.  c.  112);  Charitable* 
Trusts  Act,  1869  (32  &  33  Vic.  c.  110);  Charitable  Trusts  Act,  1887  (50  &  61 
Vic.  0.  49);  Charitable  Trusts  (Recovery)  Act,  1891  (64  Vic.  c.  17);  Charitable 
Trusts  (Places  of  Religious  Worship)  Amendment  Act,  1894  (57  &  58  Vic. 
c.  35).  .  ,  :        '        .  ;    : 
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Appeal  from  order. — No  Order  made  under  the  Act  is  subject  to      Oedee. 

appeal  where  the  gross  annual  income  of  the  charity  has  not  been  

declared  by  the  Charity  Commissioners  to  exceed  £100,  unless 

the  Judge  certifies  that  such  appeal  ought  to  be  permitted LV.  14. 

Fees  on  applications  under  «.  28. — ^The  fees  payable  are  the  same 
as  those  payable  according  to  the  rules  relating  to  costs  in  respect 
of  other  proceedings  commencing  by  summons,  and  are  also  in 
all  other  respects  regulated  by  R.  S.  C.  1883  LXV.  24. 

Fees  and  costs  where  application  heard  in  Court. — In  such 
case  the  same  fees  are  payable  and  the  same  costs  are  to  be 
allowed  as  would  have  been  payable  in  respect  of  any  other  matter 
so  heard „       25. 


20915. 

Summons  for 
relief  under 
the  Acts  (o). 
[Dan.  Pr. 
1738.] 


19—.    B.  No.  — . 
In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge  {p).) 

In  the  matter  of  {Describe  the  charity :  according  to  its 
designation  in  the  heading  of  the  Charity  Commis- 
sicmers'  order  or  certificate  {q) :  see  Forms  2086,  2087, 
and  add:  and  of  the  Charitable  Trusts  Acts,  1853  to 
1894). 

Add  pny  other  special  Act  conferring  jurisdiction  in 
the  particular  case ;  as :  and  of  the  Trustee  Act,  1893. 
Let  (dc. :  Continue  as  in  Form  1076  to  which  is  issued)  upon 
the  application  of  {Set  out  the  immes  of  the  applicants :  as  in  the 
CcmSndssioners'  order  or  certificate ;  and  add  their  places  of  resi- 
de)ice  and  descriptions):  in  the  oirder  or  certificate  of  the  Board 
of  Charity  Cojntaissioners  for  England  and  .Wales,  dated  the 

of ,  19 — ,  respectively  named  {q) :  that  {State  the  precise 

object  of  the  application :  as  in  the  order  or  certificate ;  and  add, 
if  desired,  a  clause  fis  to  raising  mid  paying  the  costs  of  and 
incident  to  the  application) . 

Dated,  {dc. :  Conclude  as  in  Form  1075,  including  the  footnote). 


2096. 

Certificate 
verifying 
copy  of  the 
Commis- 
sioners' order 
or  certificate 
for  Chambera. 
[Dan.  Pr. 
1738.] 


Wo  [or,  I]  certify,  that  the  above  is  a  true  copy  of  the  original 
order  or  certificate  of  the  Board  of  Charity  Commissioners  for 
England  and  Wales. 

Dated  this of ,  19 — . 

{Add  nmte,  de.,  of  solicitor  or  party  leaving  the  copy.) 


(o)  An  originating  summons  not  inter  partes  is  necessary. 

ip)  0.  V.  9  (6). 

(q)  As  to  this  order  or  certificate,  see  note  {d),  p.  1097. 
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2097. 

Title  as  in  Form  2095 :  other  formal  parts :  see  Form  39 .  Summons  to 

.       .  A      -n       «  adopt  scheme, 

on  the  hearing  of  an  application  on  the  part  of  A.  B.,  dc. :  appoint  trus- 

1 .  That  the  Judge  being  pf  opinion  that  the  scheme  referred  to  j^ndsTn  offi- 

in  the  master's  certificate  dated  the of  ,  19 —  \_or,  that  cial  trustee  of 

the  scheme  dated,  dc,  .which  has  been  settled  by  the  Judge  and  pay  costs,  and 

filed  in  the  Central  Office],  is  a  fit  and  proper  scheme  for  the  future  P*y  residue  to 

■"  -r     ^  .         -     ,       .  ,   account  of 

management  and  regulation  of  the  above-mentioned  charity  and  official  trus- 

the  application  of  the  property  and  income  thereof,  the  same  may     ®^ "    ™^  ^' 

be  ordered  to  be  carried  into  effect. 

2 .  That  the  lands  Inentioned  in  tlie  schedule  to  the  said  certifi- 
cate {^or,  scheme],  and  all  other  lands,  if  any,  or  any  term  or  estate 
in  land,  holden  in  trust  for  the  said  charity,  may  vest  in  "  The 
Official  Trustee  of  Charity  Lands,"  in  trust  for  the  said  charity. 

3.  That  it  may  be  referred  to  the  taxing  master  to  tax,  as 
between  solicitor  and  client,  the  costs  of  the  applicant  and  of  the 
respondents  of  these  matters.    And  that  the  said  A.  B.,  dc,  may 

be  ordered,  out  of  the  sum  of  £ cash  in  the  said  schedule  [or, 

scheme]  mentioned,  to  pay  the  respondent's  costs,  and  be  at  liberty 
to  retain  their  own  costs. 

4.  That  the  said  A.  B.,  de.,  may  be  ordered,  within  four  days 
after  the  date  of  the  taxing  master's  certificate,  to  pay  the  residue 
of  the  said  cash  (the  amount  to  be  fixed  by  the  taxing  master) 
to  the  banking  account  of  "  The  Official  Trustees  of  Charitable 
Funds,"  at  the  Bank  of  England,  to  be  held  by  the  said  Official 
Trustees  of  Charitable  Funds  in  trust  for  the  said  charity. 


2098. 

In  the  matter  of  the  Charity  called  {Insert  the  usual  Application 

name  or  designation  of  ihe  charity,  as  in  Form  2087).  Qeneraifor' 

And  in  the  matter  of  the  Charitable  Trusts  Acts,  1853  leave  to 

appeal  from 
to  1894.  order  of  the 

To  His  Majesty's  Attorney-General.  SL^W^ 

The  application  of  {mcme  and  description  of  applicants;  as 

thus:  The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of 

— — )  for  leave  to  appeal  from  an  order  of  the  Board  of  Charity, 

(y)  See  Charitable  Trusts  Act,  1860  (23  &  24  Vie.  c.  136),  s.  8;  Charitable 
Trusts  Act,  1869  (32  &  33  Vic.  e.  110),  s.  10,  the  effect  of  which  is  that  the 
.authority  of  the  Charity  Commissioners  or  of  the  Attorney-General  is  required 
before  an  appeal  can  be  brought  against  an  order  of  the  Commissioners: 
Tudor,  614.  See  also  sect.  70  (2)  of  the  Local  Government  Act,  1894  (56  &  57 
Vie.  0.  73),  which  provides  that  if  any  question  arises  under  that  Act  as  to 
:fche  appointment  of  the  trustees  or  beneficiaries  of  any  charity,  or  aa  to  the 
persons  in  whom  the  property  of  any  charity  is  vest«d,  such  question  shall  be 
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Commissioners  for  England  and  Wales,  dated  the of 


19 — ,  establishing  a  scheme   for    the   regulation  of  the  above- 
mentioned  Charity. 
Showeth  as  follows: 

1.  Copies  of  the  above-mentioned  order  and  of  the  proposed 
petition  by  way  of  appeal  therefrom  accompany  this  application. 

2.  (Set  out  in  numbered  paragraphs  the  facts  on  which  the 
applicants  rely.) 

3 .  The  amendments  and  alterations  which  the  applicants  intend 
to  ask  the  Court  to  make  in  the  said  scheme  are  fully  stated  in  the 
said  copy  petition. 

The  applicants  therefore  request  the  leave  of  the  Attorney- 
Greneral  to  appeal  from'  the  order  of  the  Charity  Commissioners- 
establishing  the  said  scheme. 

The  corporate  common  seal  of  the  Mayor,  Aldermen,  and  Bur- 
gesses of  the  Borough  of ,  was  hereunto  affixed  by  E.  B.,. 

Esquire,  the  mayor  for  the  time  being,  in  the  presence  of  C  T.  L.^ 
town  clerk. 

(l.  s.)    E.  B.,  Mayor. 


2099. 

Notice  of  {Title  as  in  preceding  Form.) 

intention  to 

appeal  («).  I,  G.  P.  L.,  the  Town  Clerk  of  the  Borough  of ,  acting  for 

and  on  behalf  of  the  Mayor,  Aldermen  and  Burgesses  of  the  said 

Borough  of ,  hereby  give  you  and  each  of  you  notice  that  it  is 

the  intention  of  the  said  Mayor,  Aldermen  and  Burgesses,  at  the 

expiration  of  twenty-one  days  from  the  date  hereof,  to  present  a. 

petition  to  the  Chancery  Division  of  the  High  Court  of  Justice, 

appealing  against  the  order  of  the  Charity  Commissioners  [or,  the- 

determined  in  the  first  instance  by  the  Charity  Commiseioners  subject  to  an 
appeal  to  the  High  Court  within  three  months  after  such  determination.  Any 
appeal  to  the  High  Court  from  any  determination  of  the  Charity  Commis- 
sioners can  be  presented  only  under  the  same  conditions  as  are  prescribed  in 
the  case  of  appeals  to  the  High  Court  under  the  Charitable  Trusts  Acts,  1853 
to  1891.  In  case  of  such  an  appeal,  therefore,  the  forms  here  given  will  apply. 
An  appeal,  with  the  leave  of  the  High  Court  or  Court  of  Appeal,  but  not 
otherwise,  lies  to  the  Court  of  Appeal  from  any  decision  under  the  section: 
sect.  70  (3). 

(«)  See  Charitable  Trusts  Act,  1860  (23  &  24  Vic.  u.  136),  s.  8,  under  which 
twenty-one  days'  written  notice  under  the  hand  of  the  applicant  must  be 
delivered  to  the  Commissioners  at  their  ofBoe  before  presentation  of  the  petition. 
See  also  Charitable  Trusts  Act,  1869  (32  &  33  Vic.  o.  110),  a.  11,  under  which 
a  similar  notice  must  be  served  on  the  Attorney-General  by  delivering  the  same- 
to  the  Treasury  Solicitor  who  acts  for  him  in  ex  officio  proceedings  relating  to- 
charities. 


S.  2.] 


STATUTES  RELATING  TO  CHARITIES. 
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Board  of  Education]  made  in  these  matters,  and  dated  the  — 

of ,  19—. 

Dated  this >of ,  19—. 

G.  P.  L., 

Town  Clerk  of . 

To  the  Board  of  Charity  Commissioners 

\_or,  the  Boaaxi  of  Education] 

for  England  and  Wales, 

and  to 

His  Majesty's  Attorney-General. 


19—.    D.No.- 

In  the  High  Court  of  Justice, 
Chancery  Division. 
(Namt  of  Judge.) 

In  the  matter  of  (Title  as  in  Form  2095) . 
To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  the  Mayor,  Aldermen  and  Burgesses  of 
the  Borough  of . 

1.  (Set  out  in  mmibered  paragraphs  the  facts  of  the  ease: 
shomng  the  foundation  of  the  charity,  the  termls  of  the  order  of 
the  Charity  Comlrrdssioners  [or,  the  Board  of  Education],  and  in 
what  respects  such  order  is  complamed  of,  and  the  reasons  for 
appealing  from  the  order.) 

2.  The  leave  of  the  Attorney-General  [or,  the  Charity  Com- 
missioners; or,  the  Board  of  Education]  to  present  this  petition 
has  been  duly  obtained. 

Your  petitioners  therefore  pray:  — 

1 .  That  this  petition  may  be  directed  to  be  served 
on  such  persons  other  than  the  said  Charity  Com- 
missioners (or  the  Board  of  Education)  as  the  Court 
think  fit. 

2.  That  the  said  scheme  may  be  altered  or 
amended  in  manner  hereinbefore  suggested,  or  in 
such  further  or  other  respects  as  to  this  Court  shall 
seem  meet. 

3.  That  such  further  or  other  order  may  be  Imade 
in  the  premises  as  to  the  Court  shall  seem  meet. 

(0  See  C!haritable  Trusts  Act,  1860  (23  &  24  Vie.  o.  136),  s.  8.  The  appeal 
must  be  brought  within  three  calendar  months  from  the  definitive  publication 
of  the  order  complained  of:  Ibid.  A  copy  of  the  petition  should  be  left  with 
the  Charity  Commissioners  or  the  Board  of  Education,  as  the  ease  may  be. 

D.— F.  70 


2100. 

Petition  of 
appeal  from 
order  of  the 
Charity  Com- 
missioners  or 
the  Board  of 
Education  (<). 
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4.  That  the  costs  of  this  petition  may  be  pro- 
vided for. 

And  youT  petitioners  will  ever  pray,  Sc. 
Note. — It  is  intended  to  serve  this  petition  on  the  Board  of 
Charity  Commissioners  for  England  and  Wales  [or,  the  Board  of 
Education]  and  His  Majesty's  Attorney-General. 


(4.)  Charitable  Trusts  {Recovery)  Act,  1891. 

IDan.  Pr.,  pp.  1747,  1748.] 
Material  Provisions  of  S.  S.  C.  {Cltaritable  Trusts  Recovery),  1892. 

Originating  summons. — ^Proceedings  by  the  Board  under  the  Act 
may  be  commenced  by  originating  summons  B.  2. 

Tnistees  need  not  be  parties. — It  is  not  necessary  to  make  the 
trustees  or  persons  acting  in  the  administration  of  the  charity,  or  the 
official  trustee  of  charity  lands,  or  the  official  trustees  of  charitable 
funds,  parties  to  any  proceedings  under  the  Act,  unless  otherwise 
ordered.  For  the  purpose  of  all  prooeedings  under  the  Act  the  Board 
shall  be  deemed  to  represent  all  parties  interested  in  the  charity...       „  3. 

Notice  of  intention,  to  use  reports. — The.notioe  mentioned  in  sect.  S 
(1)  of  the  Act  is  to  be  a  two  days'  notice  in  writing,  and  must  be 
served  on  the  opposite  party  or  his  solicitor;  but  the  CJourt  or  a 
Judge  may  order  shorter  or  substituted  or  other  notice,  and  the 
notice  may  be  given  before  appearance „  4. 

Production  of  documents. — Any  order  for  production  of  documents 
or  other  discovery  against  the  Board  is  to  be  made  upon  their 
Secretary  for  the  time  being „  5. 


2101. 
Summons  for  19__     A.  No.  — . 

declaration 

and  account     In  the  High  Court  of  Justice, 
cmder  the  Act  Qhaoioery  Division. 

LDan-Pr-  {Name  of  Judge.) 

In  the  'matter  of  the  Charity  of  A .,  in  the  parish  of , 

in  the  county  of  ,  regulated  by  la  scheme  of  the 

Charity  Commissioners,  of  the of ,  19 — , 

and 
In  the  matter  of  the  Charitable  Trusts  (Recovery)  Act, 
1891. 
Between  The  Charity  Cominissioners  for  England 

and  Wales Plaintiffs, 

and 
G.  H Defendant. 

(m)  See  Charitable  Trusts  (Recovery)  Act,  1891  (54  &  55  Vic.  c.  17).  As  to 
payment  for  twelve  years  of  any  yearly  or  other  periodical  payment  being 
primd  facie  evidence  of  perpetual  liability  of  the  land  to  such  yearly  or  other 
periodical  payment,  see  sect.  5  (2). 

As  to  educational  oharitiesj  see  Board  of  EduoaHaon  Act,  1899  (62  &  63  Vic. 
•c.  33),  and  Orders  in  Council,  Tudor,  760  et  seq. 
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Let  the  above-named  defendant  G.  H.,  of ,  in  the  county 

of  ,  within  eight  days  {dc. :  Proceed  as  in  Form  1074  to 

which  is  issued),  upon  the  application  of  the  Charity  Commis- 
sioners for  England  and  Wales,  of  Eyder  Street,  St.  James's, 
in  the  City  of  Westminster,  ujuder  Eule  2  of  the  Eules  of  the 
Supremo  Court  (Charitable  Trusts  Kecovcry),  1892,  for  the 
following  relief,  namely: 

That  it  may  be  declaxed  that  the  land  belonging  to  the  defen- 
dant, known  as ,  situate  in  the  parish  of ,  in  the  county 

of  ,  is  liable  to  the  payment  of  a  perpetual  rent-charge  or 

sum  of  £ per  annum  for  the  benefit  of  the  poor  of  , 

and,  if  necessary,  that  the  land  so  liable  may  be  ascertained  and 
distinguished  or  the  e(|uivalent  in  value  thereof  set  out. 

That  an  ^.ccount  may  be  taken  of  what  is  due  in  respect  of 
arrears  of  the  said  rent-charge  or  annual  sum,  and  that  the  defen- 
dant may  be  ordered  to  pay  what  shall  be  found  due  to  the  Official 
Trustees  of  Charitable  Funds,  and  to  pay  the  costs  of  this  action, 
or  that  such  arrears  may  be  raised  out  of  the  said  hereditaments 
by  mortgage  or  otherwise  as  the  Court  shall  think  proj)er. 

And  for  such  further  or  other  relief  as  the  circumstances  of  the 
case  uxaj  require. 

Dated  (dc. :  Conclude  as  in  Form  1074,  including  the  footnote) . 


{Heading  as  in  preceding  Form.) 

2102. 
Take  notice  that  upon  the  hearing  of  the  originating  Summons,  Notice  of 

dated  the of  '■ ,  19 — ,  it  is  intended  to  produce  and  read  as  Se"eports  of 

evidence  in  support  thereof  the  report  of  the  former  Commis-  Charity  Com- 
«...  .  ,..._,-.  „-  ,       miasionerste). 

sioners  for  inquiring  concerning  chanties  in  Jljngland  and  Wales 

(Vol.  ,  pages ),  dated . 

Dated  this pi ,  19 — . 

C.  D.,  plaintiffs'  solicitor. 

To  the  defendant  and  to  Messrs.  L.  &  M.,  his  solicitors. 


(a)  See  C!haritable  Trusts  (Recovery)  Act,  1891  (54  Vic.  0.  17),  a.  5  (1); 
R.  S.  0.  (Charitable  Trusts  Recovery)  4;  and  headnote  preceding  page. 

70  (2) 
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(5.)  Mortmain  cmd  Charitable  Uses  Acts,  1888  and  1891  (y). 


2103. 

Affidavit  in 
support  of 
application 
for  enrol- 
ment (z). 
[Ban.  Pr. 
1749.] 


[2)an.  Pc,  pp.  1748—1750.] 

In  the  matter  of  an  indenture  dated  the 


of 


19 — ,  relating  to  the  A.  Chapel,  situate  at  B.,  in  the 
county  of  C.  [or  other  substantial  -matter]. 
And  in  the  matter  of  the  Mortmain  and  Charitable  Uses 
Act,  1888. 

I,  A.  B.,  of  {address  and  description),  make  oath  and  say  as 
follows : 

1 .  The  parchment  [or,  paper]  writing  now  produced  and  shown 
to  me,  and  marked  A.  (a),  and  made  between,  dc,  is  the  deed, 
assurance,  or  instrument  whereby  (Show  that  by  the  instrument 
sought  to  be  enrolled,  the  hereditaments,  or  same  estate  or  interest 
therein,  ufere  conveyed  or  charged  for  charitable  uses). 

2.  Shoiv  that  the  instrument  sought  to  be  enrolled  ivas  made 
really  and  bona  fide  for  full  and  valuable  consideration,  actually 
paid  at  or  before  the  rrtaking  or  perfecting  thereof,  or  reserved  by 
way  of  rent-dharge  or  other  annual  payment,  or  partly  paid  at  or 
before  the  nmking  or  perfecting  of  such  instrument,  and  partly 
reserved  as  aforesaid,  mthout  fraud  or  collusion. 

3.  Show  that  at  the  time  of  making  the  affiddrnt  possession  or 
enjoyment  is  held  under  such  instrujment. 

4.  Show  that  the  omission  to  enrol  the  instrument  in  proper 
time  has  arisen  from  mere  ignorance  or  inadvertence,  or  from  the 
destruction  thereof  by  time  or  accident. 

5.  State  that  no  action  or  proceeding  is  pending  for  setting 
aside  the  instrument,  or  for  asserting  any  right  founded  on  the 
invalidity  thereof;  and  that  no  judgment  has  been  already 
obtained,  founded  on  such  invalidity. 

6.  Show  means  of  knowledge. 


(y)  See  Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52  Vic.  o.  42); 
Mortmain  and  Charitable  Uses  Act,  1891  (54  &  55  Vic.  c.  73).  See  also- 
Mortmain  and' Charitable  Uses  Act  Amendment  Act,  1892  (55  &  56  Vic.  c.  11). 

(a)  See  Mortmain  and  Cliaritable  Uses  Act,  1888  (51  &  52  Vio.  o.  42),  s.  4. 
As  to  the  cases  in  which  enrolment  is  required,  and  the  time  within  which  it 
must  be  made,  see  Ibid. 

(a)  Exhibit  it.    For  form  of  memorandum  of  exhibit,  see  Form  27. 
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2104. 

19 — .      B.   No.  — .         Originating 

In  the  High  Court  of  Justice,  enrol  a  deed 

Chaaoery  Division.  reiativejoa 

•'  charitable 

{Name  of  JuAge  (c).)  u«e  (S). 

In  the  matter  of  an  indenture  dated  the of  ■ ,  174*9^1 

19 — ,  relating  to  the  A.  Chapel,  situate  at  B.,  in  the 
county  of  C.  [or  other  substantial  matter]. 
And  in  the  matter  of  the  Mortmain  and  Charitable  Uses 
Act,  1888. 
Let  (dc. :  Proceed  as  in  Form  1077  to  at  the  time  specified  in 
the  margin  hereof),  on  the  hearing  of  an  application  on  the  part 
of  {names,  residences,  and  descriptions  of  the  applicants) :  trustees 
of  [or,  governors  of — or,  directors  of — or,  managers  of — or,  being 
persons  entitled  to  act  in  the  management  of — or,  being  persons 
interested  in]  the  above-mentioned  charity:  that  the  deed,  assur- 
ance, or  instrument 

Or,  that  the  several  deeds,  assurances,  or  instruments 
specified  in  the  schedule  hereto  m!ay  be  enrolled  in  this  Court, 
within  six  calendar  months  from  the  date  of  this  order:  notwith- 
standing the  time  limited  by  law  for  that  purpose  has  expired. 
Dated  {dc. :  Conclude  as  in  Form  1077). 

The  Schedule. 

{8et  out  the  date,  parties,  and  object  of  the  deed,  dc. ;  as  thus  : 

An  indenture  dated  the of ,  19 — ,  made  between  A.  B.j 

of  the  one  part,  and  C.  D.,  E.  P.,  and  G.  H.,  of  the  other  part: 

being  a  conveyance  of  certain  hereditaments  at ,  for  and  upon 

the  charitable  uses  and  trusts  therein  mentioned.) 


2105. 

Title:  see  preceding  Form;  other  fmmal  parts:  see  Form  8.      Affidavit  in 

1.  Identify  the  instrument  to  be  enrolled;  as  thus:  The  parch-  gummonsf  ^''^ 
ment  [or,  paper]  writing  now  produced  and  shown  to  me,  and  [Dan.  Pr. 

(i)  This  application  will  only  be  necessary  in  case  the  Clerk  in  the  Enrol- 
ment Department  of  the  Central  0£Sce  is  not  satisfied  with  the  evidence  tendered 
to  him  of  the  circumstances  required  to  be  proved :  see  Mortmain  and  Charitable 
Uses  Act,  1888  (51  &  32  Vic.  c.  42),  s.  5  (1),  (2),  (3).  As  to  enrolling'  a 
copy  where  the  original  instrument  omitted  to  be  enrolled  is  lost,  see  Ibid.  (4) . 
As  to  who  may  apply,  see  Ibid.  (5) .  For  form  of  order  under  the  Charitable 
Trustees  Incorporation  Act  (35  &  36  Vic.  c.  24),  s.  13,  which  is  replaced  by 
51  &  52  Vic.  c.  42,  see  Se  Page,  V.-C.  M.  at  Chambers,  5  Aug.  1870,  Beg. 
Lib.  B.  2378;  Seton,  1293,  No.  6.  The  application  is  made  ex  parte  by  an 
originating  summons. 

(c)  See  0.  V.  9  (i). 
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marked  A.  {d),  is  the  deed,  assurauce  or  instrument  mentioned  or 
referred  to  in  the  sum'mons  taken  out  in  this  matter  on  behalf  of 

A.  B.  and  others,  on  the of ,  19—,  at  the  Chambers  of 

Mr.  Justice and  Mr.  Justice . 

2.  Show  that  the  instrwrrtent  is  one  conveying  or  charging  here- 
ditaments, or  an  estate  or  interest  therein,  for  charitable  uses. 

3 — 7.  {Same  as  paragraphs  2—6  of  Form  2103.) 


2106. 

Originating ' 
summona  for 
extension  of 
time  for  sale 
under  the 
Mortmain 
and  Charit- 
able Uses 
Act,  1891  (e). 


In  the  High  Court  of  Justice,  19—.    A.  No.  — . 

Chancery  ,Division. 
(Name  of  Judge  (/).) 

In  the  matter  of  the  trusts  of  the  will  of  T.  H.  A., 
deceased, 

and 
In  the  matter  of  the  Mortmain  and  Charitable  Uses  Act, 
1891. 

Between  E.  F.  and  G.  H Plaintiffs, 

and 
His  Majesty's  Attorney-G-eneral    .     Defendant. 
Let  His  Majesty's  Attorney-General  within  eight  days  {dc.  : 
Proceed  as  in  Form  1074  to  which  is  issued),  upon  the  application 

of  E.  F.,  of ,  in  the  county  of ,  and  G.  H.,  of ,  in 

the  county  of ,  who  claim  to  be  the  executors  and  trustees  of 

the  above-named  T.  H.  A.,  deceased,  that  the  time  limited  by 
sect.  5  of  the  Mortmain  and  Charitable  Uses  Act,  1891,  for  sale 
of  the  lands  devised  for  charitable  uses  by  the  above-mentioned 
will,  may  be  extended  for  [one  year]  from  the  date  of  the  order 
to  be  made  hereon,  or  for  such  other  period  as  the  Court  may 
think  fit. 

Dated  {Sc. :  Conclude  as  in  Form  1074,  including  the  footnote). 


(d)  Exhibit  it.    For  form  of  memorandum  of  exhibit,  see  Form  27. 

(e)  See  Mortmain  and  Charitable  Uses  Act,  1891  (54  &  55  Vie.  o.  73),  s.  5. 
See  Seton,  1298.  For  form  of  order,  see  Seton,  1293,  No.  2.  The  Ct.  haa 
jurisdiction  to  extend  the  time  for  sale,  whenever  the  circumstances  render  it 
desirable;  and  the  power  of  granting  an  extension  of  time  is  not  confined  merely 
to  an  extension  for  the  purpose  of  carrying  into  effect  a  contract  for  sale  mad« 
within  a  year  from  the  death  of  the  testator:  Ee  Sidebottom,  (1901)  2  Ch.  1. 
The  Act  only  applies  to  the  will  of  a  testator  dying  after  the  5th  August,  1891: 
s.  9.  The  Attorney-General  is  not  invariably  required  to  be  a  party  to  the 
proceedings,  which  are  sometimes  between  the  executors  or  trustees  of  the  will 
and  the  charity  beneficially  interested  under  the  devise.  The  application  is 
occasionally  made  by  summons  in  administration  proceedings  under  O.  LV.  3. 

(/)  See  0.  Y.  9  (6). 
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2107. 

Title  and  formal  parts :  as  in  preceding  Form.  Originating' 

T    J   TT-     TiV    •         .      A  Ai  1       •  1  •        .11  /  o  summons  lOD- 

Liet  His  Majesty  s  Attorney-General  within  eight  days  {dsc. :  an  order 

Proceed  as  in  Form  1074  to  which  is  issued),  upon  the  application  retmtron°S 

of  E.  F.,  of ,  in  the  county  of ,  and  G.  H.,  of ,  in  land  for  the 

the  county  of ,  the  trustees  under  the  will  of  the  above-named  ohanty  ^(^°,  * 

T.  H.  A.,  deceased,  that  the  land  and  premises  known  as ,  irT'i^'^" 

situate  in  the  parish  of ,  in  the  county  of ,  devised  to  the 

applicants  upon  trust  for  the  charitable  purposes  in  the  testator's 
will  mentioned,  being  required  for  actual  occupation  for  the  pur- 
poses of  the  charity,  may  be  retained  by  the  plaintiffs  and  held 
by  them  upon  the  trusts  thereof  declared  by  the  said  testator  {or 
specifying  the  particular  trusts  upon  which  the  premises  are  to 
be  held]. 
Dated  (dc. :  Conclude  as  in  Form  1074,  including  the  footnote). 


2108. 

In  the  High  Court  of  Justice,  19 — .    A.  No.  — .       Originating 

/^i  -p.  ■    .   .  summons  for 

Chancery  Division.  an  order  sano- 

(Nmne  of  Judge.)  tioningthe 

acquisition  of 
In  the  matter  of  the  trusts  of  a  legacy  of  £ be-  land  for 

queathed  by  the  wiU,  dated  the of ,  19—,  of  ^^^ty  (^f  * 

T.  H.  A.,  deceased,  [Dan.  Pr. ' 


and 

In  the  matter  of  the  Mortmain  and  Charitable  Uses  Act, 

1891. 
Let  His  Majesty's  Attorney-General  within  eight  days  (do. : 
Proceed  as  in  Form  1076  to  which  is  issued),  upon  the  application 

of  E.  F.,  of ,  in  the  county  of ,  and  G.  H.,  of ,  in 

the  county  of ,  the  trustees  under  the  will  of  the  above-named 

T.  H.  A.,  of  the  abcfve-mentioned  legacy;  that  the  acquisition  by 
the  said  E.  F.  and  G.  H.'out  of  the  said  legacy  for  the  purpose 
of  the  [cottage  hospital]  by  the  said  will  directed  to  be  built  and 

endowed  of  the  lands  situate  at ,  in  the  parish  of ,  in  the 

county  of ,  comprised  in  an  agreement  made  the of , 

19 — ,  between  A.  B.  of  the  one  paj-t,  and  the  said  E.  F.  and 
G.  H.  of  the  other  part,  as  a  site  for  the  said  [cottage  hospital], 
may  be  sanctioned. 

Dated  (de. :  Conclude  asin  Form  1075,  including  the  footnote). 


1750.] 


ig)  See  Mortmain  and  "Charitable  Uses  Act,  1891  (54  &  55  Vie.  o.  73),  8.  8; 
Re  Sutton,  (1901)  2  Ch.  640.  It  must  be  shown  to  the  satisfaction  of  the  Ct. 
that  the  land  assured  by  will  for  the  benefit  of  any  charitable  use  is  required 
for  actnal  occupation  for  the  purposes  of  the  charity,  and  not  as  an  investment: 
Ibid.    For  form  of  order  after  a  Master's  certificate,  see  Seton,  1295,  No.  10. 

(A)  See  Mortmain  and  Charitable  Uses  Act,  1891  (54  &  55  Vic.  o.  73),  s.  8. 
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Section  III. — The  Trustee  Act,  1893,  and  Lunacy  Act,  1911. 

ISan.  Pr.,  pp.  1750—1792.] 
Trustee  Act,  1893. — Summnry  of  Material  Provisions  of  R.  3.  C.  1883. 

Ordeb. 


Proceedings  under  Act  assigned  to  C.  D. — All  proceedings  in  

the  High  Court  under  the  Act  are  assigned  to  the  Chancery 

Division , UVb.  1. 

Applications  by  petition. — All  applications  may  be  by  petition, 
except  as  otherwise  provided  under  0.  LV „       2. 

Application  under  sect.  44.^-An  application  under  sect.  44 
may  be  made  by  the  trustees  authorised  to  dispose  of  the  land  aa 
ia  the  said  section  mentioned „       3. 

Lodgment  under  sect.  42. — A  trjistee  desiring  to  make  a  lodg- 
ment in  Court  under  sect.  42  of  the  Act  must  make  an  affidavit 
intituled  in  the  matter  of  the  trust  and  of  the  Act,  and  setting 
forth:— 

(a)  A  short  description  of  the  trust  and  of  the  instrument 

creating  it. 

(b)  The  names  of  the  persons  interested  in  and  entitled  to  the 

money  or  securities,  and  their  places  of  residence. 

(c)  His  submission  to  answer  all  such  inquiries  relating  to  the 

application  of  the  money  or  securities  as  the  Court  or 
Judge  may  make  or  direct. 

(d)  The  place  where  he  is  to  be  served  with  any  petition, 

summons,  or  order  or  notice  of  any  proceeding  relating 
to  the  money  or  securities. 
If  the  fund  consists  of  money  or  securities  being,  or  being  part 
of,  or  representing  a  legacy  or  residue  to  which  an  Infant  or  per- 
son beyond  seas  is  absolutely  entitled,  and  on  which  the  trustee 
has  paid  the  legacy  duty,  or  on  which  no  duty  is  chargeable,  the 
trustee  may  make  the  lodgment  without  affidavit,  on  production  of 

the  Inland  Revenue  certificate  in  the  prescribed  manner  „       4(1). 

Provisions  where  lodgment  made  on  affidavit. — 

(a)  Notice  of  lodgment  must  be  given,  by  prepaid  letter 

through  the  post,  to  the  several  persons  whose  names 
and  places  of  residence  are  stated  in  the  affidavit  as 
interested  in  or  entitled  to  the  money,  &c. 

(b)  No  petition  or  summons  relating  to  the  money  or  secu- 

rities is  to  be  answered  or  issued  unless  the  petitioner 
or  applicant  has  named  therein  a  place  for  service 
on  him  of  any  proceeding  relating  to  the  money,  &c. 
(o)  Service  of  any  application  in  respect  of  the  money,  &c. 
is  to  be  made  on  such  persons  as  the  Court  or  Judge 

may   direct   „      4(2). 

Applications  under  Act,  how  ««isiM?erf.-7-Applioatious  to  deal 
~with  fands  lodged  in  Court  under  the  Act  must  be  intituled  in 
the  same  manner  as  the  affidavit  or  request  on  which  the  funds 
were  lodged.  All  other  applications  not  made  in  any  pending 
cause  or  matter  must  be  intituled  in  the  matter  of  the  trust  and 
■of  the  Act.  Every  petition  or  summons  for  a  vesting  order  or 
the  appointment  of  a  person  to  convey  must  state  the  section  or 
sections  of  the  Act  under  which  it  is  proposed  that  the  order 

shall  be  made  „      4a. 

Applications  hy  summons. — ^Any  of  the  following  applications 
may  be  made  by  summons: — 

(a)  For  appointment  of  a  new  trustee  with  or  without  a 

vesting  or  other  consequential  order. 

(b)  For  a  vesting  order  or  other  order  cpnsequential  on  the 

appointment  of  a  new  trustee,  whether  the  appoint- 
ment is  made  by  the  Court  or  a  Judge,  or  out  of 
Court. 

(c)  For  a  vesting  or  other  consequential  order  in  any  ease 

where  a  judgment  or  order  has  been  given  or  made  for 
the  sale,  conveyance  or  transfer  of  any  land  or  stock, 
or  the  suing  for  or  recovering  any  chose  in  action. 
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Order. 

(d)  Relating  to  a  fund  paid  iHto  Court  in  any  case  coming 

within  the  provisions  of  0.  LV.  2  LV.  13a. 

The  procedure  relating  to  vesting  orders  under  the  Trustee  Act, 
1893,  is  mutatis  mutandis  to  apply  to  applications  for  vesting 
■orders  under  and  by  virtue  of  tiie  Lunacy  Act,  1890,  and  the 

Lunacy  Act,  1911  „     13b. 

Order  by  whom  made. — An  order  appointing  a  new  trustee, 
and  a  vesting  or  other  order  consequential  on  the  appointment 

•of  new  trustees  can  only  be  made  by  the  Judge  in  person  „     15a. 

The  Trustee  Act,  1893  (56  &  57  Vic.  o.  53),  repealed  the  previously  existing 
-statutes  relating  to  trustees,  and  consolidated  their  provisions.  Part  I.  of  the 
Act  (sects.  1^-9)  oontaina  provisions  relating  to  the  investment  of  trust  funds ; 
Part  II.  (sects.  10 — ^24)  deals  with  the  appointment  of  new  trustees  otherwise 
than  by  the  Court,  and  various  powers  and  liabilities  of  trustees;  Part  III. 
(sects.  25 — 46)  relates  to  the  powers  exercisable  by  the  Court  with  regard  to 
(a)  appointment  of  new  trustees  and  vesting  orders  (sects.  25 — 41) ;  (b)  pay- 
ment into  Court  by  trustees  (sect.  42) ;  (c)  certain  miscellaneous  matters  (sects. 
-43 — 46);  Part  IV.  contains  miscellaneous  and  supplemental  provisions,  includ- 
ing a  section  defining  the  various  expressions  used  in  the  Act  (sect.  50). 

By  the  Lunacy  Act,  1911  (1  &  2  G«o.  5,  u.  40),  s.  1,  the  powers  of  the  Judge 
in  Lunacy  under  sects.  135 — 143  of  the  Lunacy  Act,  1890,  as  amended  by  any 
subsequent  enactment  to  make  such  vesting  and  other  orders  (which  include  the 
■appointment  of  new  trustees)  as  are  in  those  sections  mentioned,  are,  except 
so  far  aa  they  relate  to  lunatic  mortgagees,  not  being  also  trustees,  transferred 
to  and  subject  to  rules  of  the  Supreme  Ct.  exercisable  by  the  High  Ct.,  and 
-except  as  aforesaid,  those  sections  as  so  amended  have  effect  accordingly,  as  if 
for  references  to  the  Judge  in  Lunacy  there  were  substituted  references  to  the 
High  Ct. 

By  the  Lunacy  Act,  1890  (53  Vic.  u.  5),  o.  341,  a  lunatic  is  defined  to  be 
-an  idiot  or  person  of  unsound  mind. 

As  to  the  Trustee  Act  generally,  see  Hood  &  Challis,  7th  ed.  376;   Lewin 
■on  Trusta,  12th  ed. ;  Wolstenholme's  Conveyancing  Acts,  10th  ed.  246. 


'(A.)  Vesting  Orders,  independently  of  the  Appointment 
OF  Trustees  (i) . 

(i)  See  Trustee  Act,  1893  (56  &  57  Vic.  c.  63),  ss.  26  (ii),  (iii),  (iv),  (v),  (vi), 
37,  28,  29,  33,  34,  35,  36,  38,  39,  40.  Where  the  Ct.  is  not  called  upon  to. 
-appoint  new  trustees,  or  the  application  for  a  vesting  order  is  not  consequential 
■on  the  appointment  of  a  new  trustee  out  of  Ct.,  or  an  ordeir  for  sale,  convey- 
ance or  transfer  of  land  or  stock,  or  for  recovering  any  chose  in  action,  the 
application  must  be  made  by  petition:  0.  LIVb.  2;  O.  LV.  13a.  As  to  who 
may  apply,  see  Trustee  Act,  1893,  s.  36;  Dan.  Pr.  1768;  Seton,  1214,  1215. 
-As  to  the  persons  upon  whom  the  application  must  be  served,  see  Dan.  Pr. 
1768,  1769;  Seton,  1210 — 1216.  For  forms  of  orders  vesting  lands,  &c., 
without  appointing  trustees,  see  Seton,  1191 — 1205.  As  to  costs,  see  Seton,  1217, 
1218;  Morgan  &  Wurtzburg,  324 — 328.  The  stamp  duties  on  vesting  orders 
(Stamp  Act,  1891  (54  &  55  Vic.  o.  39),  s.  62,  and  Finance  Act,  1902  (2  Bdw.  7, 
■0.  7),  s.  9),  are  as  under: — 

Order  appointing  new  trustees,  one  stamp  of  10s. 

Order  appointing  new  trustees,  and  vesting  in  them  the  right  to  transfer 
stock,  one  stamp  of  lOs. 

Order  appointing  new  trustees,  and  vesting  in  them  land  or  other  property 
•capable  of  being  so  vested,  two  stamps  of  10s.  each. 

Order  appointing  new  trustees,  and  vesting  in  them  the  right  to  sue  for 
•choses  in  action,  two  stamps  of  10s.  each. 

When  the  choses  in  action  are  in  the  nature  of  a  mortgage,  bond,  debenture, 
•or  covenant  (except  a  marketable  security),  or  of  any  money  or  stock  secured 


1114 


STATUTOKY  JURISDICTION.      [Ch.  XXXVIII, 


2109. 

Originating 
summons  for 
vesting  order, 
where  trustee 
of  lands  is  an 
infant,  or  out 
of  the  juris- 
diction, or 
refuses  or 
neglects  to 
convey  {!c). 
[Daii.  Pr. 
1758.] 


In  the  High  Court  of  Justice, 
Chajioery  Division. 
{Name  of  Jvdge  (1).) 

In  the  matter  of  the  trusts  of  an  indenture  miade  the 

,  19 — ,  between,  dc. 

And  in  the  matter  of  the  Trustee  Act,  1893. 
For  formal  parts:  see  Form  1075  or  1077. 
upon  the  application  of  A.  B.,  of,  dc,  and  C.  D.,  of,  dc,  that 
the  hereditaments  {describing  them),  subject  to  the  trusts  of  the 
said  indenture,  may  vest  in  the  said  A.  B.  and  CD.  for  the 
estate  of  the  said  X.  Y.  {trustee)  therein. 

This  application  is  made  under  sect.  26  of  the  Trustee  Act, 
1893  (w). 
Dated  {dc :  Conclude  as  in  Form  1075  or  1077). 


2110. 

Affidavit  in 
support. 


Formal  parts:  see  Form  8. 

1.  State  the  instrument  creating  the  trust. 

2.  Show  that  the  hereditaments  subject  to  the  trust  are  now 
vested  in  an  infant  trustee  or  mortgagee  {n) ;  or  a  trustee  who  is 
out  of  the  jurisdiction  of  the  Court  (o) ;  or  a  trustee  who,  for 
twenty-eight  days  after  demand  made  upon  him  by  a  person 
entitled  to  require  a  conveyance  of  the  lands,  or  a  release  of  a 
contingent  right  therein,  requiring  him  to  convey  the  same  or 
release  the  right,  has  wilfully  refused  or  neglected  to  convey  the 
same  or  release  the  right  {p) . 

3.  Show  means  of  knowledge. 


by  any  such  instrument,  or  by  any  warrant  of  attorney  to  enter  up  judgment, 
or  by  any  judgment,  and  the  total  amount  thereby  secured  is  under  £2,000, 
an  ad  valorem  stamp  at  the  rate  of  6d.  per  £100  is  to  be  substituted  for  the 
second  stamp  of  10s. :  see  Stamp  Act,  1891,  1st  Sched.,  tit.  "  Mortgage," 
para.  4. 

When  new  trustees  are  appointed  and  a  vesting  order  made,  no  more  tham 
two  IDs.  stamps  are  required.  No  stamp  is  required  in  respect  of  any  judgment 
or  order  merely  vesting  the  right  to  call  for  a  transfer  of,  and  to  transfer  any 
stock. 

(ft)  See  Trustee  Act,  1893,  s.  26.  For  forms  of  order,  see  Seton,  1191, 
No.  1;  1192,  No.  4;  1194,  No.  13.  For  form  of  order  where  a  joint  trustee  is. 
out  of  the  jurisdiction,  see  Ibid.  1192,  No.  5. 

(0  See  0.  V.  9  {d). 

(m)  See  0.  LIVb.  4a;  and  headnote,  p.  1112. 

(»)  See  Trustee  Act,  1893,  ss.  26  (ii)  (a),  28. 

(o)  Ibid.  s.  26  (ii)  (b). 

(p)  Ibifl.   s.   26   (vi).  , 
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2111. 

Proceed  as  in  Form  2109,  doivn  to  (describing  them);  and  Originating 

-'  '  summons, 

continue  thus:  where  trustee 

subject  to  the  trusts  of  the  staid  indenture,  may  vest  in  the  said  fo^^d'orit 
A .  B .  and  CD.  is  not  known 

//  the  trustee  cannot  be  found,  or  it  is  not  known  whether  he  ^^  living  or 
be  living  or  dead,  say:  for  the  estate  of  the  said  X.  Y.  ?®*^.°^1'® 
(trustee)  therein,  or  (if  he  be  dead)  for  the  estate  therein,  testate  and 
which  would  now  be  vested  in  the  said  X.  Y.  (trustee),  if  ti*r°rper- 

now  living.  sonalrepre- 

This  application  is  made  under  sect.  26  of  the  Trustee  Act,  hehas,died. 

1893  (r).  and  it  is  not 

known  who  is 
his  heir  or 

personal  re- 

presentatiTe 
or  devisee  (y) . 
[Dan.  Pi-. 

Formal  parts :  see  Form  8 .  ' j 

1.  State  the  instrument  creating  the  trust.  Affidavit  in 

2.  Show  that  the  trustee  cannot  be  found  (s),  or  that  it  is  not  support. 
hnoion  whether  the  trustee  be  living  or  dead  (t),  or  that  the  trustee 

has  died  intestate  and  mthout  am  heir  or  personal  representative, 
or  that  he  has  died,  and  that  it  is  not  knoum  ivho  is  his  heir  or 
personal  representative  or  devisee  (u) . 

3.  Show  means  of  knoidedge. 


2113 

Proceed  as  in  Form  2109,  doiim  to  (describing  them) ;  and  Originating 

CmtinUC  thus  :  summons, 

where  it  is 
subject  to  the  trusts  of  the  said  indenture,  may  vest  in  the  said  uncertain 

A.  B.  and  C.  D.  for  the  estate  therein  which  would  now  be  several 

vested  in  the  survivor  of  them  the  said  W.  Y.  and  T.  Z.  (deceased  trustees  was 
.  .  .  the  survivor 

trustees),  ii  such  survivor  were  now  living.  {x). 

This  application  is  made  under  sect.  26  of  the  TrifStee  Act,  ^^^\^^' 

1893  (r). 

Dated  (dc. :  Conclude  as  in  Form  1075  or  1077). 


(?)  See  Trustee  Act,  1893,  s.  26  (ii)  (o),  (iv),  (v).    For  forms  of  order,  see 
-Seton,  1192,  No.  4;  1193,  No.  10;  1194,  No.  11.    For  form  of  order  where  » 
joint  trustee  cannot  be  found,  see  Ibid.  1192,  No.  5. 
(r)  See  O.  LIVb.  4a. 
(s)  See  Trustee  Act,  1893,  ...  26  (ii)  (c). 
(0  Ibid.  B.   26  (iv). 
(«)  Ibid.  a.  26  (v). 

(a;)  See  Trustee  Act,  1893,  s.  26  (iii).    For  form  of  order,  see  Seton,  1193, 
No.   10. 
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2114. 

Affidavit  in 
support. 


Formal  parts :  see  Form  8 . 

1.  State  the  instrument  creating  the  trust. 

2.  Show  that  the  hereditaments  hecame  vested  in  two  or  more 
trustees,  and  that  it  is  uncertain  which  of  such  trustees  was  the 
survivor. 

3.  Show  means  of  knowledge. 


2116. 

Affidavit  in 
support. 


2115. 

Originating 
summons, 
where  lands 
are  subject  to 
contingent 
right  in  un- 
born person 
or  class  of 
persons  (y). 
[Dan.  Pr. 
1760.] 


Proceed  as  in  Form  2109,  doum  to  (describing  them);  and 
continue  thus: 

subject  to  the  trusts  of  the  said  indenture,  may  vest  in  the  said 
A.  B.  and  CD.  for  the  estate  or  estates  therein  of  which  any 
unborn  child  or  children  \or,  issue]  of  the  said  X.  Y.  would,  upon 
coming  into  existence,  be  entitled  to  or  possessed  of  upon  trust  as 
aforesaid. 

This  application  is  made  under  sect.  27  of  the  Trustee  Act, 
1893(2). 

Dated  {dc. :  Cmclude  as  in  Form  1075  or  1077). 


Formal  parts:  see  Form  8. 

1.  State  the  instrument  creating  the  trust. 

2.  Show  that  the  lands  subject  to  the  trust  are  subject  to  a 
contingent  right  in  an  unborn  person  or  class  of  unborn  persons, 
ivho,  upon  coming  into  existence,  would  in  respect  thereof  become 
seised  or  possessed  of  such  lands  upon  a  trust. 

3.  Show  means  of  Jmowledge. 


[Dan.  Pr. 

1763.] 


2117. 

Originating         Procccd  tts  in  Form  2109,  dottm  toG.  D.,  of,  dc. ;  and  continue 

summons  for        , 
appointment     ttlUS .' 

of  a  person  to  j-jj^j;  ^]^q  gg^^^j  A.  B.  may  be  appointed  to  convey  the  hereditaments 
convey  [a).  •  . 

{describe  them),  subject  to  the  trusts  of  the  said  indenture,  for 
the  estate  of  X.  Y.  (trustee)  thereiu  [or  as  miay  be;  taking  appro- 
priate words  from  Form  2109,  2111,  2113,  or  2115].  And  that 
the  said  A.  B.  may  be  ordered  to  convey  the  same  accordingly. 

This  application  is  made  under  sect.  33  of  the  Trustee  Act, 
1893(0). 

Dated  (dc. :  Conclude  as  in  Form  1075  or  1077). 


(y)  See  Trustee  Act,  1893,  s.  27.    For  form  oif  order,  see  Seton,  1195,  No.  15. 
(«)  See  O.  LIVb.  4a. 

(a)  See  Trustee  Act,  1893,  «.  33.    For  form  of  order,  see  Seton,  1196,  No.  18. 
As  to  the  effect  of  a  conveyanoe  under  the  order,  see  Trustee  Act,  1893,  a.  33. 
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2118. 

(Follow  ¥oTm  2110,  2112,  2114  or  2116.)  Affidavit  m 

'  support. 


2119. 

Proceed  as  in  Form  2109,  down  to  (describing  them);  and  Originating 

„„     , .  ,7  summons  for 

continue  thus  :  order  releas- 

subject  to  the  trusts  of  the  said  indenture,  mav  be  wholly  released  ™ff  ^^^^^ 

from  the  said  contingent  right  therein,  to  which  X.  Y.  (trustee)  lingent  right 

is  entitled  upon  trust  or  by  way  of  security  for  money  [or,  if  the  ^^^^^j. 

trustee  cannot  be  found,  say :  to  which  X.  Y.,  if  now  living,  is  mortgagee,  or 

entitled  upon  trust,  or  (if  the  said  X.  Y.  be  dead)  to  which  he  of  jmisdic- 

would  now  be  entitled  if  now  living. — Or,  if  the  riqht  is  in  an  *i°°>  or'^^o 
7  ,  r  1  •  ,      f  cannot  be 

unborn  person  or  class  of  persons,  say :  to  which  the  same  are  found,  or  in 
subject  in  any  unborn  child  or  children  [or,  issue]  of  the  said  oto1™s^o?^"^ 
X.  Y.  as  aforesaid].  persons  (c). 

This  application  is  made  under  sects.  26  and  27  or  26  and  28  i'j^^.\iloi 
of  the  Trustee  Act,  1893  (d). 

Dated  (dc. :  Conclude  as  in  Form  1075  or  1077). 


2120. 

Formal  parts:  see  Form  8.  Affidavit  in 

1.  State  the  circunnstances  showing  that  there  is'  a  contingent  ^"PP"'"  • 
right  in  lands  in  an  infant  trustee  or  mortgagee  (e) ;  or  in  a 
trustee  who  is  out  of  the  jurisdiction  of  the  Court  or  cannot  be 
found  (f);  or  in  an  unborn  person  or  class  of  unborn  persons, 

who,  upon  coming  into  existence,  would  in  respect  thereof  become 
seised  or  possessed  of  the  lands  upon  trust  (g) . 

2.  Show  means  of  knowledge. 


2121. 

Proceed  as  in  Form'  2109,  doum  to  C.  D.,  of,  dc,  that;  and  originating 

cmtinuethus:  "^i^Z-'""' 

the  contingent  right  in  the  (describing  property)  to  which  X.  Y.  posing  of  oou- 
(trustee)  is  entitled  upon  trust  or  by  way  of  security  [or,  if  the  STSant'^  * 

trustee  or 

(c)  See  Trustee  Act,  1893,  ss.  26  (ii)  (a),  (b),  (o),  27,  28.     For  forms  of  mortgagee,  or 
orders  in  like  case,  see  Seton,  1191,  No.  2;  1192,  No.  6;  1195,  No.  14.  of  jurisdk!  °"* 

(d)  See  O.  LIVb.  4a.  tion,  or  who 

(e)  See  Trustee  Act,  1893,  ss.  26  (ii)  (a),  28.  cannot  be 
(/)  Ibid.  s.  26  (ii)  (b),  (0).  found  (h). 
{g)  Ibid,  s.  27.  176  "i 
(A)  Ibid.  ss.  26  (ii)  (a),  (b),  (c),  28.  For  forms  of  orders,  see  Seton,  1192, 

No.  3'  1193  No.  7.  Po*  form  of  order  where  a  joint  trustee  entitled  to  a 
contingent  right  is  out  of  the  jurisdiction  or  cannot  be  found,  see  Ibid.  1193, 
No.    8.' 
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trustee  cannot  6e  found,  say:  to  which  the  said  X.  Y.,  if  now 
liviag,  is  entitled  upon  trujst,  or  (if  he  he  dead)  to  which  he  would 
now  be  entitled  if  now  living],  may  be  disposed  of  to,  and  vested 
in,  the  said  A.  B.  and  C.  D. 

This  application  is  made  under  sect.  26  or  28  of  the  Trustee 
Act,  1893  (*). 

Dated  {dc. :  Conclude  as  in  Form  1075  or  1077). 


2122. 

AfBdavit  in 
support. 


Formal  parts :  see  Form  8 . 

1.  State  the  circumstances  shoiving  that  there  is  a  contingent 
right  in  lands  in  an  infant  trustee  or  mXyrtgagee  (k),  or  in  a  trustee 
who  is  Wit  of  the  jurisdiction  or  cannot  be  found  (I) . 

2.  Show  means  of  knowledge. 


2123. 

Originating 
summons,  or 
summons  for 
appointment 
of  a  person  to 
release  con- 
tingent right 
(m). 

[Dan.  Pr. 
1763.] 


Proceed  as  in  Form  2109,  down  to  C.  D.,  of,  dc,  that;  and 
continue  thus: 

L.  M.  may  be  appointed  to  release  the  contingent  right  in  the 
messuage  or  tenement  and  hereditaments  {describing  same),  sub- 
ject to  the  trusts  of  the  said  indenture,  to  which  X.  Y.  {trustee), 
if  now  living,  is  entitled  [or  as  may  be :  see  Form  2119  or  2121]. 
And  that  the  said  L.  M.  may  be  ordered  to  release  the  said 
contingent  right  accordingly. 

This  application  is  made  under  sect.  33  of  the  Trustees  Act, 
1898. 

Dated  {dc. :  Conclude  as  in  Form  1075  or  1077). 


2124. 

Originating 
summons,  or 
summons  for 
order  vesting 
right  to  trans- 
fer stoclc  and 
to  receive 
dividends  (»). 
[Dan.  Pr. 
1764]. 


Proceed  as  in  Form  2109,  down  to  C.  D.,  of,  dc,  that;  and 
continue  thus : 

the  right  to  transfer  the  £1,000  Consols  [or  as  may  6e]  standing 
in  the  names  of,  dc,  and  to  receiVe  any  dividends  now  due  or  to 
accrue  duo  thereon,  may  vest  in  the  said  A.  B.  and  CD. 

(0  See  0.  IiIVb.  4a. 

(A)  See  Trustee  Act,  1893,  ss.  26  (ii)  (a),  28. 

(Z)  Ibid.  s.  26  (ii)  (b),  (o). 

(»«)  See  Trustee  Act,  1893,  s.  33.  For  form  of  order,  see  Seton,  ,1196,  No.  18. 
As  to  the  effect  of  a  release  or  disposition  under  the  order,  see  Trustee  Act, 
1S93,  M.  33. 

(»)  See  Trustee  Act,  1893,  s.  35.  For  forms  of  orders,  see  Seton,  1198, 
Xos.  23,  24,  25,  26,  29,  30,  32,  33,  34  and  36.  As  to  the  effect  of  the  order, 
soe  Trustee  Act,  1893,  o.  35  (4). 
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This  application  is  made  under  sect.  35  of  the  Ti'ustee  Act, 
1893  (i). 

Dated  (dc:  Conclude  as  in  Form  1075  or  1077). 


support. 


2125. 

Formal  parts :  see  Form  8 .  Affidavit  in 

1.  State  the  instrument  creating  a  trust  of  stock. 

2 .  Show  that  the  trustee  or  one  of  the  trustees  is  an  infant  (o) ; 
<or  is  out  of  the  jurisdiction  of  the  Court,  or  cannot  be  found, 
'Or  that  it  is  uncertain  whether  he  be  living  or  dead  (p) ;  or 
neglects  or  refuses  to  transfer  the  stock,  or  to  receive  the  dividends 
■or  income  thereof,  for  twenty-eight  days  next  after  a  request  in 
■tvriting  for  that  purpme  by  a  person  absolutely  entitled  thereto, 
•or  next  after  an  order  of  the  Court  for  that  purpose  shall  have 
been  served  upon  him  (g) . 

,3.  Show  means  of  knowledge. 


2126. 
Proceed  as  in  Form  2109,  doiim  to  C.  D.,  of,  dc,  that;  and  originating 

■continue  thus  :  summons,  or 

summons  for 

the  Secretary,  Deputy-Secretary,  or  Accountant-General  for  the  order  direct- 
time  being  of  the  Governor   and    Company    of    the    Bank    of  ^^tor*^^"^" 
England  [or,  describe  the  proper  officer  of  the  company  or  society,  company  to 
in  the  books  whereof  the  stock  is  transferable^  may  be  ordered  to  m. 
transfer  the  £1,000  Consols  [or  as  may  be']  standing  in  the  names  tPg*/^;  ^'^' 
•of,  dc.  (s),  in  the  books  of  the  8a;id  Bank  (company  or  society), 
.and  subject  to  the  trusts  of  the  said  settlement,  into  the  names  of 
the  said  A.  B.  and  CD.:  to  be  held  by  them'  upon  the  trusts  of 
the  said  indenture.    And  that  the  right  to  receive  any  dividends 
now  due,  or  to  accrue  due  on  the  said  Consols  [or  as  may  be],  until 
the  transfer  thereof,  may  vest  in  the  said  A.  B.  and  CD. 
This  application  is  made  imder  sect.  35  (2)  of  the  Trustee  Act, 

1893(0- 
Dated  (dc. :  Conclude  as  in  Form  1075  or  1077). 

(o)  See  Trustee  Act,  1893,  s.  35  (ii)  (a). 

ip)  Ibid.  a.  35  (u)  (b),  (o),  (iii). 

(?)  Ibid.  B.  35  (ii)  (d),  (e). 

(>-)  See  Trustee  Act,  1893,  s.  35  (2).  For  form  of  order,  see  Seton,  1198, 
No.  22. 

(s)  If  the  description  of  the  trustees'  names  and  address  is  known,  it  should 
be  inserted  here,  "by  the  description  of,  &c.,"  but  if  not  known,  the  informa- 
tion will  be  obtained  by  the  Registrar  from  the  bank  before  passing  the  order 
.made  on  the  application. 

(0  See  O.  LTVb.  4a. 
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2127. 

Affidavit  in  (Same  CIS  Form  2125 .) 

support. 


1764.] 


2128. 

Originating         Proceed  OS  in  Form  2109,  down  to  C.  D.,  of,  dc,  that;  and 

summons,  or  ..  ,7 

summons  for     OOnttnUC  thuS  : 

right  to lue^   the  right  to  sue  for  or  recover  the  siim  of  £ ,  secured  by,  <#c., 

for  or  recover  to  which  X.  Y.  is,  Under  the  above-mentioned  indenture,  eutitled- 
aetion  («).  as  sole  trustee  thereof  [w,  as  trustee  jointly  with,  <&G.\  and  any 
i?*ri  ^^         interest  in  respect  thereof, 

Or,  the  right  to  sue  for  or  recover  any  interest  in  respect  o£ 

the  said  sum  of  £ , 

may  vest  in  the  said  A.  B.  and  G.  D.  as  trustees  of  the  said 
indenture. 

This  application  is  made  under  sect.  35  of  the  Trustee  Act,. 
1893  (as). 

Dated  {Sc. :  Conclude  as  in  Form  1075  or  1077). 


2129. 

Affidavit  in         Formal  parts :  see  Form  8 . 


support. 


1.  State  the  instrument  creating  a  trust  of  a  chose  in  action. 

2.  Show  that  the  trustee  or  one  of  the  trustees  is  an  infant  {y) ,' 
or  out  of  the  jurisdiction  of  the  Court  or  cannot  be  found,  or  that 
it  is  uncertain  'whether  he  be  living  or  dead  (z) ;  or  neglects  or 
refuses  to  sue  for  or  rec&iier  suck  chose  in  action  for  twenty-eight 
days  after  a  request  in  writing  for  that  purpose  by  a  person 
absolutety  entitled  thereto,  or  after  an  order  of  the  Court  for  that 
purpose  shall  have  been  served  upon  him  (a) . 

3.  Show  means  of  knowledge. 


(«)  See  Trustee  Act,  1893,  s.  35  (ii).  For  forms  of  order,  see  Seton,  1201r 
Nos.  27,  28;  1202,  No.  31.  As  to  the  effect  of  the  order,  see  Trustee  Act,  1893, 
s.  35  (4). 

ix)  See  0.  LIVb.  4a. 

((/)  See  Trustee  Act,  1893,  ».  35  (ii),  2  (a). 

(«)  Ibid.  s.  35  (u)  (b),  (o),  (ui). 

(o)  Ibid.  s.  35  (ii)  (d),  (e).  As  to  these  sub-sections,  see  Se  Knox,  (1895> 
1  Ch.  538. 
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(B.)  Appointment  of  new  Trustees  and  consequential 
Vesting  Orders  (b) . 
In  the  High  Court  of  Justice,  19—.     B.  No.  — .       „  .  ^^^!f- 

°  .   .  '     .  Originating 

Uhajioery  Division.  Bummoiis  for 

(Name  of  Judge.)  Z^ew  t^' 

In  the  matter  of  the  trusts  of  the  will  and  codicil  of  tee,  and  for 

A.  B.,  deceased,  dated  respectively  the of and  consequent 

the of [or,  of  the  indenture  made  the of  t^if  ^oM")- 

'-     '  [Dan.  Pr. 

between  (State  nwms  of  parties)].  mi.} 

And  in  the  niatter  of  the  Trustee  Act,  1893. 

[And  in  the  matter  of  the  Lunacy  Acts,  1890  to  1911]((^). 

Let  E.  F.,  of ,  in  the  county  of (State  the  capatnty 

in  which  the  party  is  brmight  in  as  a  respondent,  as  thus:  a 

beneficiary  under,  or,  the  sole  surviving  trustee  of  ,  or,  the 

legal  personal  representative  of  G.  H.,  the  last  surviving  trustee 
of  (e))  the  will  and  codicil  of  the  above-named  A.  B.,  or,  of  the 
above-mentioned  indenture  \<iras>may  be],  "within  eight  days  (dc. : 
Proceed  as  in  Form  1075  to  which  is  issued)  upon  the  application 
of  L.  M.,  of ;  in  the  county  of ;  0.  P.,  of ,  in  the 

(6)  See  Trustee  Act,  1893  (56  &  57  Vic.  u.  53),  ss.  25,  26,  32,  33,  Zi,  35,  36, 
37,  38,  39,  40,  41.  As  to  the  appointment  of  new  trustees  out  of  Ct.,  see  Ibid. 
ss.  10 — 12.  There  is  no  jurisdiction  to  appoint  new  trustees,  even  on  the 
application  of  a  majority  of  the  beneficiaries,  against  the  wish  of  the  legal 
personal  representative  of  the  last  surviving  trustee,  who  is  able  and  desirous 
to  exercise  the  statutory  powers:  Re  Higginbottom,  (1892)  3  Ch.  132.  If  the 
instrument  creating  the  trust  enumerates  certain  events  upon  which  the  donee 
of  a  power  may  appoint  new  trustees,  he  is  restricted  to  those  events;  and  on 
the  occurrence  of  any  other  event  specified  in  sect.  10  of  the  Act,  the  statutory 
power  becomes  exercisable:  Re  Wheeler  and  Be  Rochow,  (1896)  1  Ch.  315. 
For  forms  of  order,  see  Seton,  1172—1179,  Nos.  1—12.  As  to  the  effect  of  an 
order  appointing  new  trustees,  see  Trustee  Act,  1893,  s.  37.  As  to  the  effect 
of  an  order  vesting  lands,  see  Ibid.  a.  32.  As  to  the  effect  of  an  order  vesting 
the  right  to  call  for  a  transfer  of  stock,  "see  Ibid.  o.  35  (3),  (4).  Asi  to  an 
order  vesting  the  right  to  sue  for  or  recover  a  chose  in  action,  see  Ihid.f,.  35  (1) . 

(c)  An  application  for  the  appointment  of  a  new  trustee,  with  or  without  a 
vesting  or  other  consequential  order,  or  for  a  vesting  or  other  order  consequen- 
tial on  the  appointment  of  a  new  trustee,  whether  such  appointment  is  made  by 
the  Ct.  or  out  of  Ct.,  should  be  made  by  summons:  0.  LV.  13a  (a),  (b),  and 
headnote  at  p.  1113.  The  application  is  by  originating  summons,  except  where 
it  is  made  in  proceedings  already  pending,  when  an  ordinary  summons  will 
suffice.  If  there  are  no  respondents  to  the  summons,  it  will  be  by  an  ex  parte 
originating  summons:  see  Form  1077. 

(flT)  Where  the  appointment  of  trustees  and  vesting,  or  vesting  alone,  is 
rendered  necessary  solely  by  the  lunacy  of  a  trustee  (not  being  an  infant,  or 
out  of  the  jurisdiction),  reference  to  the  Lunacy  Acts  only  need  be  made  in  the 
title:  see  Re  M.,  (1899)  1  Ch.  79. 

(«)  The  legal  personal  representative  of  the  last  surviving  trustee  should  be 
served,  as  he  may  have  a  claim  for  costs;  but  the  Ct.  may  dispense  with  sueh 
service:  Re  Stanley's  Trusts,  62  Ii.  J.  Ch.  469. 

D. — :e.  71 


1122  STATUTOBY  JURISDICTION.      [Ch.  XXXVIII. 

county  of ;  S.  T.,  of ,  in  the  county  of ;  and  Y.  Z., 

of ,  in  the  county  of ,  an  infant,  by  P.  Q.,  his  next  friend 

[persons  beneficially  interested  in  the  land,  stock,  or  chose  in 
action,  subject  to  the  irust,  of  which  a  new  trustee  is  sought  to  be 

appointed  (f)],  [or,  of  C.  D.,  of ,  in  the  county  of (a 

person  duly  appointed  a  trustee  of  the  land,  stock,  or  chose  in 
action)  (/)]. 

1.  That  H.  P.  L.,  of ,  in  the  county  of {description), 

andK.  M.  P.,  of ,  in  the  county  of {description),  may  be 

appointed  trustees  {g)  of  the  will  and  codicil  of  A.  B.,  deceased 
[or,  of  the  above-mentioned  indenture]  in  substitution  for  H.  B. 
and  G.  H.  respectively,  deceased,  [or,  retiring,  or,  under  dis- 
ability^. 

If  there  is  a  continuing  trustee,  say :  and  to  act  jointly  with 
C.  D.,  the  continuing  trustee  of  the  said  will  and  codicil  [or, 
indenture]. 

2.  That   the   land   [messuages,  tenements,  and  hereditaments 

situate  at ,  in  the  county  of  — ■ — ],  now  subject  to  the  trusts 

of  the  said  wiU  and  codicil  [or,  indenture]  may  vest  in  the  said 
H.  P.  L.  and  E.  M.  P.  [if. so:  jointly  with  the  said  C.  D.j  as 
such  trustees  as  aforesaid  for  the  estate  and  interest  therein  now 
vested  in  the  said  E .  F .  [or  as  may  be :  naming  the  person  or 
persons  in  whom  the  legal  estate  is  ascertained  to  be  Pested]  [or, 
if  it  is  not  known  in  whom  the  legal  estate  has  become  vested, 
say :  for  the  estate  therein,  which  would  now  be  vested  in  {ncrnie 
the  last  person  or  persons  in  whom  the  trust  estate  is  known  to 
hatfe  been  vested)  if  now  living,  such  messuages,  lands,  dc,  to 
be  held  by  the  said  (C.  D.)  H.  P.  L.  and  R'.  M.  P.  upon  the 
trusts  of  the  said  will  and  codicil  [or,  indenture];  see  Forms  2109, 
2111,  2113,  2115  (h). 

(f)  See  Trustee  Act,  1893,  a.  36  (1).  It  13  not  usual  that  all  persons  tene- 
flcially  interested  should  be  made  parties,  but  only  such  as  are  necessary  to. 
place  before  the  Ct.  all  contentions  as  te  the  persons  to  be  appointed  and 
otherwise.     See  observations  of  Kekewich,  J.,  Practice  Note,  W.  N.  (1901)  85. 

(^)  See  the  Public  Trustee  Act,  1906  (6  Edw.  7,  0.  55),  which  established 
the  office  of  public  trustee,  who  may  be  appointed  by  the  Ot.  a  new  or  additional 
trustee,  notwithstanding  direction  to  the  contrary  in  the  trust  instrument 
(sect.  5  of  the  Act) ;  also  sole  trustee,  notwithstanding  a  provision  that  the 
trustees  should  not  at  any  time  be  less  than  three:  Re  Leslie's  Raasop  Estates, 
(1911)  1  Ch.  611.  The  public  trustee  may  be  appointed  custodian  trustee 
(sect.  4  of  the  Act).  Before  appointing  the  public  trustee  in  place  of  a  retiring 
judicial  trustee,  an  order  under  the  Judicial  Trustee  Rules,  24  (1)  that  there 
should  cease  to  be  a  judicial  trustee  is  necessary:  Re  Johnston,  Mills  v.  John- 
ston, 105  L.  T.  701. 

(A)  As  to  vesting  lands  on  the  appointment  of  a  new  trustee,  see  Trustee 
Act,  1893,  s.  26  (i). 
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3.  That  the  land,  &o.  comprised  in  the  indenture  of  mortgage, 
dated,  &c.  (and  [if  so]  any  land  which  has  since  become  subject  to 
the  said  mortgage,  or  so  much  of  the  said  land  as  now  remains 
subject  thereto)  may  vest  in  the  said  H.  P.  L.  and  E.  M.  P.  [if 
so:  jointly  with  the  said  C.  D.]  for  the  estate,  &c.  (as  in 
para.  2),  but  subject  to  any  equity  of  redemption  subsisting 
therein  under  the  said  mortgage. 

4.  That  the  right  to  transfer  into  their  own  names  the  sum 
of  £1,000  Bank  Stock,  and  the  sum  of  £— —  £4  per  cent,  deben- 
ture stock  of  the  Railway  Com^pany,  subject  to  the  trusts 

of  the  said  wiU  [or,  indenture]  respectively  standing  in  the  namtes 
(State  ntmies  of  persons  as  in  booJcs  of  the  bank  and  railway  com- 
pany), subject  to  the  trusts  of  the  said  will  [or,  indenture],  and 
to  receive  any  dividends  now  due  and  to  accrue  due  thereon,  may 
vest  in  the  said  [C.  D.],  H.  P.  L.,  and  R.  M.  P.,  as  such' 
trustees  as  aforesaid  (i) . 

5.  That  the  right  to  sue  for  or  recover  the  sum  of  £ , 

secured  by,  dc,  and  any  other  chose  in  action  subject  to  the  trusts 
of  the  said  wiU  [or,  indenture],  or  any  interest  in  respect  thereof, 
may  vest  in  the  said  [C.  D.],  H.  P.  L.,  and  E.  M.  P.,  as  such 
trustees  as  aforesaid. 

6.  That  the  costs  and  expenses  of  this  application  and  con- 
sequent thereon  may  be  raised  and  paid  by  the  said  A.  B.  and 
CD.  out  of  the  said  trust  estate  [or,  funds;  or,  out  of  the  rents  of 
the  said  trust  estate;  or,  the  interest,  dividends  or  income  of  the 
said  trust  funds],  such  costs  and  expenses  to  be  taxed  by  the 
taxing  master  (&) . 

This  application  is  made  under  sections  (State  the  sections  of 
the  Trustee  Act,  1893,  and  the  Lunacy  Act,  1890,  under  which 
the  vesting  order  asked  for  is  proposed  to  be  made)  (I)  of  the 
Trustee  Act,  1893  (of  the  Lunacy  Act,  1890). 

Dated  (dc. :  CoTidude  as  in  Form  1075,  including  foot-note). 


2131. 

Formal  parts :  see  Form  8 .  Affidavit  iu 

1 .  (Prove  the  creation  of  the  trust  and  show  what  property  is 
subject  to  the  trust.) 

2 .  '(Prov&  by  strict  evidence  the  death  of  any  deceased  trustee  or 
trustees,  exhibiting  a  certificate  of  death  or  burial  in  each  case.) 

3.  '(Proiwe  who  are  the  present  beneficiaries.) 

4.  (Show,  that  it  is  expedient  to  appoint  a  new  trustee  or  new 

(i)  As  to  vesting  stock  and  choses  in  action,  s«e  Trustee  Act,  s.  35  (1). 
(A)  As  to  ooste,  see  Trustee  Act,  1893,  s.  38;  Dan.  Pr.  1770,  1771;  Seton, 
1217,  1218. 

(0  See  0.  LIVb.  i.\.;  O.  LV.  13b. 
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2132. 

Evidence  in 
support  of 
Bunuuons  to 
appoint  new 
trustees. 
[Dan.  Pr. 
1772,  1773.] 


trustees  [as,  that  there  is  no  existing  trustee  (w) ;  or  that  a  trustee 
has  been  cotniificted  of  felony^  (w,) ;  or  is  a  bankrupt  (m) ;  or  is  an 
infant  (o) ;  or  is  out  of  the  jurisdiction  of  the  Court  (p) ;  or 
cannot  he  found  (g)] ;  and  that  it  is  inexpedient,  difficult,  or 
impracticable  to  appoint  a  nem  trustee  or  neu^  trustees  vnthout  the 
assistance  of  the  Court  (r).) 
5.  ' {Shorn means  of  Tcnowledffe.) 


'See  the  following  fonns,  which  can  be  readily  adapted : 

Affidavit  of  eligibility  of  proposed  new  trustee:  Form'  1282. 
His  eonseiit  to  act  verified  by  signature .  of  his  solicitor: 

Form  1283. 
Consent  to  act  without  such  verification:  Form  1284. 
Affidavit  verifying  signature  thereto:  Form'  1285. 


2133. 

Summons  for 
vesting  order, 
where  judg- 
ment or  order 
for  sale  has 
heen  made  (s). 
[Dan.  Pr. 
1761.] 

2134. 

Summons  for 
appointment 
of  a  person 
to  convey,  in 
like  case  {t), 
[Dan.  Pr. 
1763.] 

2135. 

Summons  for 
a  vesting 
order,  where 
a  judgment  or 
order  for  con- 
veyance has 
been  made  («). 
[Dan.  Pr. 
1761.] 


(C.)  Vesting  Ordeks,  after  Judgment  or  Order  for  Sale, 
Conveyance,  or  Transfer. 

\See  Form  1359.) 


(See  Form  1358.) 


Formal  parts :  see  Form  39 . 
on  the  part  of  {State  whom),  that  it  may  be  declared  that  the 
defendant  X.  Y .  [or  as  may  be\  who  is  an  infant  [or  as  may  be: 
state  the  disability  or  circunmstance  which  remders  the  order  neces- 

(m)  See  Trustee  Act,  1893,  s.  25  (1). 

(«)  Ibid.;  Re  Damon's  Trusts,  48  W.  E..  73. 

(o)  IbU.  S3.  26  (u)  (a),  35  (1)  (u)  (a). 

(p)  Ibid.  SB.  26  (ii)  (b),  35  (ii)  (b). 

(?)  Ibid.  sa.  26  (ii)  (c),  35  (1)  (ii)  (o). 

(r)  See  Trustee  Act,  1893,  s.  25  (1). 

(«)  See  Trustee  Act,  1893,  ss.  30,  31 ;  Trustee  Act,  1893,  Amendment  Act, 
1894  (57  &  58  Vie.  o.  10),  s.  1.  The  application  is  made  by  summons  at 
Cihambers:  0.  LV.  13a  (c).    For  forms  of  orders,  see  Seton,  1221,  Nos.  1,  2. 

(0  Ibid.;  and  see  Trustee  Act,  1893,  s.  33.  For  forms  of  order,  see  Seton. 
1224,  No.  3;  1225,  No.  6;  1229,  No.  13. 

,S1}  xT^^  '^™'*^'  '^'*'  ^^^^'  '•  ^^-    ^""^  *°™  °^  °^^^^  •»  "fee  case,  see  Seton, 
1232,  No.  17. 
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sarj/],  is  a  trustee  within  the  mteaning  of  the  Trustee  Act,  1893, 
of  the  lands  and  hereditaments  by,  the  judgment  [or,  order]  made 
in  this  action  dated  the of ,  19 — ,  directed  to  be  con- 
veyed [or  as  may  he].  And  that  the  said  lands  and  hereditaments 
may  vest  in  the  applicant  for  the  estate  therein  of  the  said  X.  Y. 
[or  as  may  he:  see  Forms  2109,  2111,  S113,  2115]. 

This  application  is  made  under  sect.  81  of  the  Trustee  Act, 
1893  (»). 


2136. 

Proceed  as  in   preceding  Form,   down   to   "directed   to   be  Summons  for 

conveyed";  and  continue  thus:  And  that  CD.,,  of,  dc,  may  be  of  peraonto* 
appointed  to  convey  the  said  hereditaments  to  the  applicant,  or  convey,  in 
as  ho  may  direct,  for  the  estate  therein  of  the  said  X.  Y.  [or  as  [Dan^Pr. 
may  he:  see  Forms  2109,  2111,  2113,  2115].    And  that  the  8ai,d  '^ei,  i763.] 
CD.  may  be  ordered  to  convey  the  same  accordingly. 

This  application  is  made  under  sect.  31  of  the  Trustee  Act, 
1893(2). 


'  2137 

Formal  parts :  see  Form  39.  Summons  for 

on  the  part  of  A.  B.,  the  person  by  the  Master's  certificate  dated  appointment 

01  person  to 
the of ^,  19 — ,  allowed  the  purchaser  of  the  property  sold  convey  the 

pursuant  to  the  order  herein  dated  the of ,  19—,  that,  Crownunder^ 

pursuant  to  the  provisions  of  sect.  5,  sub-sect.  2,  of  the  Intestates  thelntestates 

Estates  Act,  1884,  and  sects.  30  and  33  of  the  Trustee  Act,  1893,  iss*  {a).  °  ' 

E.  F.,  of ,  may  be  appointed  to  convey  the  said  property  to 

the  said  A.  B.,  or  as  he  shall  direct:  for  all  the  estate  or  interest 

therein  of  His  Majesty  the  King,  and  that  the  said  E.  F.  may  be 

ordered  to  convey  the  same  accordingly. 


2138. 

(Short  title  and  reference  to  the  record.)  Consent  of 

lord  or  lady 

I,  A.  B.,  of  (residence  and  description),  the  lord  [or,  lady]  of  of  a  manor  ix> 
the  manor  of  C,  in  the  county  of  D.,  consent  to  an  order  being  ^"""^  ervest- 

(.r)  See  O.  LIVb.  4a. 

(y)  See  Trustee  Act,  1893,  ss.  31,  33.  For  forms  of  order,  see  Seton,  1226 
—1228,  Nos.  8—12. 

(2)  See  O.  LIVb.  4a. 

(a)  See  Intestates  Bstatea  Act,  1884  (47  &  48  Vic.  c.  71),  s.  5  (2).  A 
vesting  order  upon  similar  lines  oould  also  be  made,  in  which  case  the  summons 
would  omit  the  reference  to  sect.  33  of  the  Trustee  Act,  1893.     See  Form  2135. 
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ing  a  copy- 
hold estate 
(6). 

[Dan.  Pr. 
1763.] 


made  by  the  High  Court  of  Justice,  to  vest  in  E.  F.  the  copyhold 
or  customary  lands  holden  of  the  said  manor,  whereof  G.  H.  is 
the  tenant  on  the  Court  Rolls  thereof:  for  all  the  estate  of  the 
said  G.  H.  thexein  [or  as  mtatf  fee]. 

A.  B. 


2139. 

AfSdavit 
verifying  the 
signature 
thereto. 
[Dto.  Pr. 
1763.] 


Farmal  parts :  see  Form  8 . 

1.  I  saw  A.  B.,  the  lord  [or,  lady]  of  the  manor  of  C,  in  the 
county  of  D.,  sign  the  paper  writing  now  produced  and  shown  to 
me,  and  marked  A.  (c),  and  purporting  to  be  his  [or,  her]  consent 
to  a  vesting  order  being  made  in  this  action  [or,  matter]. 

Or,  I  know  and  am  well  acquainted  with  the  handwriting  of 
A.  B.,  the  lord  [or,  lady]  of  the  manor  of  C,  in  the  county 
of  D.;  having  seen  him'  [or,  her]  write. 

2.  The  name  or  signature  " ,"  set  and  subscribed  to  the  said 

paper  writing  marked  A., 

Or,  to  the  paper  writing  now  produced,  dc,  and  purporting 
to  be  {dc. :  as  ahoroe), 
is  of  the  proper  handwriting  of  the  said  A .  B . 


2140. 

Affidavit  of 
trustee,  for 
the  purpose  of 
paying  or 
transferring  a 
trust  fund 
into  Court  («). 
[Dan.  Pr. 
1775,  1776.] 


(D.)  Payment  into  Coukt  by  Trustees  {d). 
In  the  High  Court  of  Justice, 
Chancery  pivision. 

In  the  matter  of  (Describe  the  trust ;  as  thus :  the  trusts 
of  the  sum  of  £1,000  bequeathed  by  the  will  of  A.  B. 
in  favour  of  C.  D.). 

And  in  the  matter  of  the  Trustee  Act,  1893 . 
I,  E.   F.,   of   {dc. :  Set  out  the  name  amd  address  of   the 
trustee  (/•)),  make  oath  and  say  as  follows:  — 

1 .  ^tate  where  the  trustee  is  to  be  served  mth  notice  {g) ;  as 

(6)  See  Trustee  Act,  1893,  s.  34.  For  form  of  orders  under  sect.  34,  see 
Seton,  1196,  No.  19. 

(c)  Exhibit  it.     For  form  of  memorandum  of  exhibit,  see  Form  27. 

(d)  See  Trustee  Act,  1893,  s.  42;  and  see  Seton,  1152 — 1160.  As  to  pay- 
ment into  the  Post  Office  Savings  Bank  of  trust  funds  not  exceeding  in  value 
£500,  see  County  Courts  Act,  1888  (51  &  52  Vic.  c.  43),  s.  71;  and  County 
Courts  (Investment)  Act,  1900  (63  &  64  Vic.  c.  47). 

(e)  As  to  the  form  of  the  affidavit,  see  0.  LIVb.  4  (1) ;  and  headnote  at 
p.  1112;  S.  C.  Funds  Rules,  1905,  r.  41.  The  affidavit  need  not  be  printed,  as 
under  the  above  rule  an  office  copy  of  the  schedule  to  the  affidavit  alone  has  to 
be  left  with  the  Paymaster.  The  schedule  may  be  printed,  or  partly  written 
and  partly  printed. 

(/)  Where  there  are  more  trustees  than  one,  the  affidavit  should  be  made  by 
both  or  all;  but  may  be  made  by  one  only:  Anon.,  1  Jur.  N.  S.  974. 

ig)  See  0.  LIVb.  4  (1)  (t?).    Service  on  the  trustee  of  an  application  to  deal 
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thus:  The  ojEce  of  Messrs.  G.  and  H.,  situate  at  (State  lohere), 

in  the  (county)  of  ,  is  the  place  where  I  am  to  be  served 

with  any  petition,  summons,  or  order,  or  with  notice  of  any 
proceeding,  relating  to  the  trust  fund  hereinafter  mentioned. 

2.  Under  the  provisions  of  the  above-mentioned  Act,  I  propose 
to  pay  and  transfer  into  Court  the  funds  mentioned  in  the  schedule 
hereto,  to  the  credit  in  the  said  schedule  also  mentioned. 

3.  Set  out  a  short  description  of  the  trust,  and  of  the  instru- 
rrtent  creating  it  (h) ;  as  thus:  The  above-named  A.  B.,  by  her 
last  will  dated,  dc,  bequeathed  a  legacy  of  £1,000  to  the  above- 
named  CD.,  tlierein  described  as  the  daughter  of  E.  D.  and  F. 
his  wife;  and  directed  that  the  interest  and  dividends  thereon 
should  accumulate  until  the  said  CD.  attained  the  age  of  twenty- 
one  years;  and  then  to  be  paid  to  her  with  the  capital;  but  in  case 
of  the  death  of  the  said  CD.  under  that  age,  then  the  testatrix 
directed  that  the  said  legacy  should  fall  into  the  residue  of  her 
estate;  and  the  testatrix  thereby  bequeathed  such  residue  to  L.  M. 
absolutely;  and  appointed  me  the  deponent,  and  one  N.  0., 
executors  of  her  will. 

4.  The  said  testatrix  died  on,  dsc,  without  having  altered  or 
revoked  her  said  wiU;  and  I  and  the  said  N.  0.  duly  proved  such 
will  in  the  Principal  Registry  of  the  Probate  Division  of  the 
High  Court  of  Justice,  on,  dc. 

5.  On  the of ,  19 — ,  I  and  the  said  N.  0.  set  apart, 

out  of  the  assets  of  the  said  A.  B.,  the  sum  of  £1,000  to  answer 
the  said  contingent  legacy  to  the  said  C .  D . ;  and  invested  such 
sum  in  the  purchase  in  our  joint  names  of  the  sum  of  £A.  Consols. 
The  said  N.  .0.  has  since  died;  and  the  said  C  D.  is  now  an  infant 
of  the  age  of years. 

6.  I  have  received  the  sum  of  £B.  for  the  half-year's  interest 

which  accrued  due  on  the  said  Consols  on  the of  ; ,  19 — ; 

and  after  deducting  and  retaining  thereout  the  sum  of  £C.,  for 
the  costs  of  paying  and  transferring  the  said  trust  fund  into 
Court  (i),  there  remains  the  sum  of  £D .  cash ;  and  which  sums 
of  £A.  Consols  and  £D.  cash  I  propose  to  transfer  and  pay  into 
Court,  as  in  the  said  schedule  hereto  stated. 

7.  State  the  nrnnes  and  places  of  residence  of  the  persons  inte- 

with  a  fund  paid  into  Ct.  on  affidavit  is  necessary,  and  it  is  not  sufficient  to 
serve  such  application  at  the  address  for  service  given  in  the  affidavit,  at  any 
rate,  if  the  correct  address  is  known:  He  Lawrence's  Trust,  14  W.  R.  93. 

(A)  See  0.  LIVb.  i  (o). 

(»)  As  to  the  costs  of  paying  in  the  fund,  see  Dan.  Pr.  1786;   Seton,  1158 

1160.     For  forms  of  bills  of  trustees'  costs  of  payment  in,  see  Morgan  & 

Wurtzburg,  810,  811 ;   Johnson's  Bills  of  Costs,  129. 
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rested  in  or  entitled  to  the  fund,  to  the  best  of  the  'knowledge  and 
belief  of  the  tnisteeXk) ;  as  thus:  To  the  best  of  my  knowledge 
and  belief,  the  only  persons  interested  in  or  entitled  to  the  said 
sums  of  £A.  Consols  and  £D.  cash,  are  the  said  C.  D.,  now 

residing  at ,  in  the  county,  of ,  as  the  immediate  legatee 

thereof:  subject  to  the  contingency  aforesaid;  and  the  saidL.  M., 

now  residing  at  ,  in  the  county  of :  as   the   residuary 

legatee  named  in  the  said  testatrix's  will. 

8 .  Submission  of  the  trustee  to  answer  inquiries ;  as  thus  {I) : 
I  submit  to  answer  all  such  inquiries  relating  to  the  application 
of  the  said  sums  of  £A.  Consols  and  £D.  cash  as  this  Court,  or 
any  Judge  thereof  at  Chambers,  may  think  proper  to  make  or 
direct. 

Sworn  {dtc,  as  in  Form  11.) 

Lodgment  Schedule  (m) . 

In  the  High  Court  of  Justice, 
Chancery  Division. 

Filed ,  19—. 


/     In  the  matter  of  the  trusts  of  the  sum  of  £1,000 
Ledger  credit        bequeathed  by  the  wiU  of  A.  B.,  in  favour  of 
'     CD.  (subject  to  duty). 


Particulars  of  funds  to  be 

Person  to  make 
the  lodgment. 

Amounts. 

lodged. 

Money. 

Securities. 

Consols  (or  other  securities)  . . 
Cash  

E.  E.,  of  ,  in 

the     county     of 

The  same. 

D. 

A. 

No  part  of  the  duty  has  been 
paid  [or,  All  duty  has  been 
paid].      It  is  desired    that 
the  above  sum  of  cash,  and 
the  dividends  to  accrue  on 
the   above   sum   of    Consols 
may  be  invested  in  Consols 
and   accumulated  [or,  It  is 
deemed  unnecessary  to  in- 
vest the  above  sum  of  cash 
and  the  dividends]. 

(ft)  See  0.  LIVb.  4  (1)  (6). 

(0  See  0.  LIVb.  4  (1)  (o). 

{m)  As  to  this  schedule,  see  S.  O.  Funds  Rules,  1905,  r.  41  (b).  As  to  a 
lodgment  schedule  in  general,  see  S.  C.  Funds  Rules,  1905,  rr.  5,  9,  10.  An 
ofBce  copy  of  the  schedule  must  be  left  with  the  Paymaster,  who  will  thereupon 
issue  the  necessary  directions  to  give  effect  to  the  lodgment. 
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2141. 

T    J  !•.     I    E,e  trusts  of  the  sum'  of  £1,000  bequeathed  by  Direction  for 

Ledger  credit  -n    j;  a    is     •    4j   .       \  n   tV  r    i,-    <./'  lodgment  of 

jPqJ N  the  will  of  A.  B.,  m  favour  of  C.  D.  (subject  to   government 

(    dutYl^  securities  (»!). 

•^  ' '  [Dan.  Pr. 

To  the  Governor  and  Company^  of  the  Bank  of  England.  1779] 

Pay  Office,  Royal  Courts  of  Justice, 

— ,  19— 

Authority  is  hereby  given  for  the  transfer  by  E.  F.  to  the 

account    of    the    Paymlaetei'-^.General,  for  and  on  behalf  of  the 

Supreme  Court  of  Judicature,  of  the  sum  of  £A.  Consols:  such 

tranefei'  being  mfede  pursuant  to  the  Trustee  Act,  1893,  and  an 

affidavit  filed  the of ,  19 — . 

{Signatwei) . 


2142. 
To  the  Assistant  Payinaster-,General.  Baukcerti- 

Bank  of  England,  '^^^f''^"^- 

The  above-mentioned  securities  have  been  this  day  transferred 
to  the  account  of  the  PaymJaster-General. 

For  the  Governor  and  Company  of 
the  Bank  of  England'. 

{Signature) . 


2143 

Title,  as  in  the  trustee's  affidavit :  see  Form  2140 ;  other  formal  Notice  of  a 

Varts:see¥otm^l.  ST*  ^"' 

Take  notice  that  on  the of ,  19 — ,  E.  F.,  of  {residence  having  been 

and  d^seriptvm),  the  executor  of  the  will  of  A.  B.,  late  of  {resi-  man.  r-'. 
dende  and  description),  deceased  [pr  <as  iriay  be]:  under  the  cir-  nso.] 
cum'stancee  set  forth  in  the  affidavit  of  the  said  E.  F.  filed  in  this 

matter  on  the of ,  19 — :    transferred  into  Court  the  sum 

of  £A.  Consols,  and  paid  into  Court  the  sum  of  £D.  cash,  to  the 
credit  of  {State  what),  in  accordance  with  the  provisions  of  the 
above-mentioned  Act  of  Parliament. 

And  also  take  notice  that  you  are  named  in  the  said  affidavit  as 
the  person  [or,  as  one  of  the  persons]  entitled  to,  or  interested  in, 
the  said  sumS  of  Consols  and  cash  [or  as  mai/  be]. 


(«)  See  S.  0.  Funds  Rules,  1905,  rr.  30,  41. 
(o)  See  S.  C.  Funds  Rules,  1905,  r.  37. 

(p)  See  O.  UrVB.  4  (2)   (a).     The  notice  is  to  be  sent  by  prepaid  letter 
through  the  post:  Ibid. 
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2144. 

Request  for 
lodgment 
without  an 
affidavit  {q). 
[Dan.  Pr. 
1775.] 


2145. 

Application 
to  Inland 
Revenue 
Office  for 
certificate  of 
payment  of 
duty. 


Trustee  Act,  1893.— Legacy  [or,  Share  of  Residue]  of  E.  F., 

under  the  Will  [or,  Intestacy]  of  C.  D. 
A.  B.,  the  executor  of  the  will  [or,  administrator  of  the  estate]  of 
CD.,  deceased,  whose  will  was  proved  [or,  of  whose  effects  letters 

of  administration  were  granted]  on  the of ,  proposes  to 

lodge  in  Court  to  the  credit  of  "  Legacy  to  [or.  Share  of  residue 
of]  E.  F.,  an  infant  [or,  beyond  seas],  under  the  will  [or,  intes- 
tacy] of  C.  D.,  the  sum  of  £-= —  (r)  [or,  the  following  securities 
representing]  the  fuU  amount  [or,  part]  of  such  legacy  [or,  share 
of  residue],  to  which  the  said  E.  F  is  absolutely  entitled" 
{Describe  securities,  if  any,  which  rrmst  be  sitch  as  the  paymaster 
can  properly  accept) . 


A.  B.,  the  executor  of  the  last  will  [or,  administi'ator  of  the 
estate]  of  C.  D.,  late  of  {Description,  as  in  Grant),  deceased, 
whose  will  was  proved  [or,  of  whose  effects  letters  of  administra- 
tion were  granted]  on  the of ,  19 — ,  proposes  to  lodge  in 

Court  the  sum  of  (Here  describe  fuUy  the  legacy  or  share  of 
residue  proposed  to  be  paid  into  Court ;  as  thus :  £100,  being  the 
legacy  of  that  amount  bequeathed  by  the  said  will  to  E.  F.,  a 
nephew  of  the  said  deceased,  free  of  duty),  to  be  placed  to  the 
account  of  legacy  to  [or,  share  of  residue  of]  E.  F.,  an  infan,t  [or, 
beyond  seas)  under  the  will  [or,  intestacy]  of  C.  D. 


2146. 

Certificate  of 
Commis- 
sioners of  In- 
land Revenue 
of  payment 
of  the  duty 

w. 

[Dan.  Pr. 

1775.] 


Reg.  ,  of  the  year  19 — .     Fo.  . 

I  certify  that  the  sum  of  £ was  paid  on  the of  , 

19 — ,  for  (legacy)  duty  at  the  rate  of  £ per  cent,  in  respect 

of  the  above-mentioned  {State  amount  of  money  or  describe  secu- 
rities), payable  to  E.  F.,  described  as  {State  what;  as  thus:  a 
nephew)  of  the  deceased. 

Dated  the of ,  19—. 

By  order  of  the  Commissioners  of  Inland  Revenue. 

{Signed) . 


({■)  Lodgment  by  a  legal  personal  representative  without  an  affidavit  takes 
the  place  of  payment  into  Ct.  under  s.  32  of  the  Legacy  Duty  Act,  1796  (36 
Geo.  III.  0.  52),  which  is  repealed  by  the  Trustee  Act,  1893.  See  0.  LIVb.  4, 
and  headnote,  p.  1112.  See  S.  0.  Funds  Rules,  1905,  r.  41,  App.  No.  16. 
A  fee  of  Is.  is  payable  on  the  request:  by  a  stamp  impressed  thereon;  Ord. 
as  to  S.  C.  Pees,  1884,  Sched.  No.  106;  Ord.  as  to  Stamps,  July,  1884. 

(r)  No  deduction  for  costs  and  expenses  must  be  made  from  the  amount  to  be 
paid  in:  Note  to  Official  Form. 

(s)  The  certificate  accompanies  the  request  for  lodgment. 
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2147. 
Eeg.  ,  of  the  year  19 — .    Fo. .       Certificate 

I  certify  that  no  (legacy)  duty  is  chargeable  in  respect  of  the  jg  chargeable 

above-mentioned  {State  amount  of  mon.e;i/  or  describe  securities),  (0- 

payable  to  E.  F.,  described  as  a of  the  deceased:  inasmuch 

as  such  sum  is  [or,  such  securities  are]  stated  to  be  part  of  tha 

personal  estate  of  the  decejased,  upon  the  value  whereof  stamp 

duty  has  been  paid  under  section  27  [or,  33]  of  the  44:  &  45  Vict. 

c.  12 ;  and  it  is  therefore  eieimpt  from  legiacy  duty  under  section  41 

[or,  35]  of  that  Act. 

Dated  the of ,  19—. 

By  order  of  the  Comtaiissioners  of  Inland  Revenue. 

(Signed) . 


2148. 

Title,  as  in  the  trustee's  affidavit  (m)  ;  see  Form  2140 ;  other  Petition  for 

formal  parts :  see  Form  36.  '       ^^"^tV^ut 

The  petition  of  C.  D.,  of  (residence  and  descriptiofk) .  of  a  fund 
Showeth  as  follows :  Court  on 

1.  Statenrient  of  the  trustee's  affidMt  on  which  the  fund  was  affidavH  (rj;). 
paid  in;  as  thus:  The  trust  fund  tq  which  this  petition  relates  1781.] 
was  paid  and  transferred  into  Court,  to  the  credit  of  the  above- 
mentioned  matter,  on  the  affidavit  of  E.  F.,  filed  therein  on  the 

■ of ,  19-. 

2.  (Set  out,  as  in  the  affidfMit,  the  desctription  of  the  trust, 
the  manneir  in  'which  it  was  created,  the  interests  of  the  persons 
entitled,  the  difficulty'  which  induce^  the  trustees  to  pay  the  fund 
into  Court,  and  the  payment  in:  see  statements  in  Form  2140.) 

3 .  Shdw,  the  present  state  of  i?We.sPir^ent  of  the  fund,  from  the 
paymaster's  certificate ;  as  thus :  The  said  sums  of  £A .  Consols, 
and  £D.  cash,  and  the  dividends  and  accumulation  of  dividends 
thereon,  are  now  represented  by  the  sum's  of  £B.  like  Consols, 
and  £C.  cash,  remaining  on  the  credit  of  the  said  matter. 

(*)  See  S.  C.  Funds  Eules,  1905,  r.  41,  App.  No.  16. 

(«)  Where  the  fund  to  be  dealt  with  was  paid  into  Ot.  under  the  Trustee 
Eelief  Acta  (10  &  11  Vic.  c.  96;  and  12  &  13  Vic.  c.  74),  the  application  should 
also  be  entitled  in  the  matter  of  those  Acts. 

(a;)  The  application  will  be  made  by  petition  in  cases  not  coming  within 
0.  LV.  2,  that  is  to  say,  where  the  money  or  securities  in  Ct.  exceed  £1,000,  or 
£1,000  nominal  value,  and  where  there  has  been  no  judgment  or  order  declaring 
rights,  or  where  the  title  does  not  depend  only  upon  proof  of  the  identity,  or 
the  birth,  marriage,  or  death  of  any  person:  O.  L.V.  2  (1)  (2).  The  limit  of 
amount  fixed  by  sub-rule  2  does  not  qualify  or  restrict  the  provisions  of  sub- 
rule  (1):  Re  Brandram,  25  C.  D.  366;  see  0.  LV.  13a  (d).  A  petition  under 
the  Act  may  be  adjourned  into  Chambers  for  further  hearing:  see  Re  Moate's 
Trusts,  22  C.  D.  635. 
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4.  State  haw  the  petitioner  acquired  title;  as  thus:  Your  peti- 
tioner is  the  person  referred'  to  in  the  will  of  the  said  testatrix,  and 
in  the  said  affidavit  of  the  said  E.  F.,  as  C.  D.,  daughter  of  E.  D., 

and  F.  his  wife.    On  the of ,  19 — ,  jpur  petitioner  attained 

her  age  of  twenty-one  years;   and  thereupon  became  absolutely 
entitled  to  the  said  trust  fund. 

5 .  NaMe  a  place  for  settvica  (t/i) ;  as  thus :  The  office  of  your 
petitioner's  solicitor,  Mr.  X.  Y.,  situate  at  (State  where),  in  the 

(county)  of ,  is  the  place  where  your  petitioner  may  be  served 

with  any  petition  or  summons,  or  notice  of  any  proceeding  or  order 
of  this  Court,  relating  to  the  said  trust  fund. 

6 .  If  the  fund  is  chargeable  mth  duty,  state  whether  the  duty 
or  an;!/  part  thereof  has  or  has  not  been  paid  (z) ;  as  thus :  The 
said  trust  fund  is  liable  to  legacy  [or,  succession,  or,  estate]  duty. 
No  part  of  such  duty  has  been  paid. 

Your  petitioner  thereforie  prays,  as  follows: 

1.  That  the  costs  of  your  petitioner  (a)  of  this 
application  may  be  taxed  as  between  solicitor  and 
client. 

2.  That  so  much  of  the  said  £B.  Consols  as  with 
the  said  £C.  cash,  and  any  interest  to  accrue  on 
the  said  Consols  will  be  sufficient  to  raise  the  assessed 
ambunt  of  the  legacy  \_or,  succession,  or,  estate]  duty 
payable  in  respect  of  the  said  trust  fund  and  the 
said  costs  when  taxed,  may  be  sold. 

3.  That  out  of  the  nioney  to  arise  by  such  sale,  and 
the  said  cash  and  interest  (if  any),  the  amount  of 
the  said  duty  may  be  paid  to  the  Commissioners  of 
Inland  Revenue,  and  the  said  costs  may  be  paid. 

4.  That  the  residue  of  the  said  Consols  may  be 
transferred  to  your  petitioner  CD.,  spinster  (&). 

Or  that  (dc. :  Conclude  as  in  Form  36;  and  add 
foot-note,  Form  37)  (c). 


(y)  See  0.  UV.  B.  4  (2),  (*). 

(21)  See  0.  XXII.  12a. 

(a)  As  to  the  coats  of  the  trustees  and  the  other  persons  served  with  the 
application,  see  Dan.  Pr.  1786—1790;  Seton,  1158—1160;  0.  LXV.  27  (19). 
For  forms  of  bills  of  costs  of  petitioners  and  respondents  on  application  for 
payment  out,  see  Morgan  &  Wurtzburg,  821—828;  Johnson's  Bills  of  Costs,  130. 

(6)  The  provisions  for  dealing  with  the  fund  wiU  be  contained  in  a  pay- 
ment schedule  to  the  order:  see  S.  C.  Funds  Bulee,  1905,  r.  6. 

<c)  Service. — As  to  service  of  the  petition,  see  0.  LIVb.  4  (2)  (c).  The 
Judges  of  the  Chancery  Division  in  January,  1894,  issued  a  direction  that  all 
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2149. 

{Title  as  in  the  trustee's  affidavit:  see  Form  2140;  adding  name  Originating 

of  Judge  and  r&fermce  to  the  record.)  transfer  and 

Let  (dc. :  Continue  as  in  Form  1075,  to  which  is  issued)  upon  ^Xn^  «!* 
the  application  of  C.  D.,  of  (reisidenoe.  and  desGription)^f  so:  [Dan.  Pr. 

in  the  affidavit  of  E.  F.  (trusfefi),  filed  herein,  the of  ,  ^^^^'^ 

19 — ,  named: 

1.  That  (Continue  as  in  prayer,  of  preceding  Form',  to  spinster; 
but  substitute  applicant  for  petitioner;  and  describe  the  fund  and 
the,  credit  to  vfhich  it  starids,  in  full,  according  to  the  paynmst&r's 
certifioate). 

Dated  (dc. :  Conclude  as  in  Form  1075,  including  the  foot- 
note.) 


2150. 

19 — .      B.   No.  — .         Originating^ 

In  the  High  Court  of  Justice,  "ClnT 

Chancery  Division.  payment  out 

(Name  of  Judge  (e).)  fundUodled 

without  an 
applications  dealing  with  funds  lodged  in  Ct.  on  affidavit  under  the  Trustee  ^  a^t(/)- 
Act,  1893,  or  the  repealed  Trustee  Relief  Acts,  should  in  ordinary  cases  be 
served  upon  the  trustees  and  the  persons  named  in  the  trustees'  affidavit  as 
interested  in  or  entitled  to  the  money  or  securities;  and  that  when  a  special 
direction  is  required  it  should  be  stated  in  the  petition  or  summons,  and  the 
petition  should,  when  presented,  be  referrfed  to  Chambers  for  such  direction  to 
be  given  before  it  is  answered  for  hearing  in  Ct.  The  latter  part  of  the  above 
direction  is  seldom  acted  upon.  As  to  service  on  the  trustee  at  the  address  for 
service  given  in  his  affidavit,  see  note  (g),  at  p.  1126.  As  to  service  out 
of  the  jurisdiction  of  a  petition  for  payment  out,  see  note  in  Ann.  Pr.  to 
0.  LII.  17. 

(d)  The  form  in  the  text  is  applicable  to  a  case  where  there  has  been  no 
dealing  with  the  fund  since  payment  into  Ct.  by  the  trustee.  Where,  however, 
any  order  has  been  made  relating  to  the.  fund,  any  subsequent  application  in 
Chambers  will  be  by  ordinary  summons:  see  Form  39.  As  to  service,  'see 
preceding  note  (c). 

(e)  See  0.  V.  9  (6). 

(/)  The  application  will  be  made  by  summons  in  cases  within  the  provisions 
of  O.  LV.  r.  2 — ^that  is  to  say,  where  there  has  been  a  Judgment  or  order 
declaring  rights,  or  where  the  title  depends  only  upon  proof  of  the  identity  or 
the  birth,  marriage,  or  death  of  any  person,  and  where  money  or  securities  in 
Ct.  do  not  exceed  £1,000,  or  !61,000  nominal  value,  as  provided  by  0.  LV.  2 
(1),  (2).  See  O.  LV.  13a  (d).  The  generality  of  the  provisions  of  O.  LV. 
2  (1)  is  not  qualified  by  any  of  the  subsequent  provisions:  Se  Brandram,  25 
C.  D'.  366 ;  and  therefore  it  would  seem  that  the  application  in  the  text  might 
be  made  in  Chambers,  whatever  the  amount  of  the  fund  to  be  dealt  with, 
inasmuch  as  the  title  of  the  applicant  depends  only  upon  proof  of  the  identity 
and  of  the  birth  of  the  applicant.  In  cases  not  within  the  rule,,  the  applica- 
tion must  be  made  by  petition.  Where  it  can  be  made  in  Chambers,' an 
ordinary  summons  will  suffice  if  an  order  has  been  previously  made  in  the 
matter;   otherwise  an  originating  summons  will  be  necessary.     Where  funds 
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In  the  matter  pf  A.  B.,  an  infant  [or,  A.  B.,  absent 

beyond  seas]. 

And  in  the  matter  of  the  Trustee  Act,  1893  (g). 

Let  {dc. :  Proceed  as  in  Form  1077),  on  the  hearing  of  an 
application  on  the  part  of  A.  B.,  of  (residence  and  description), 
late  an  infant  but  now  of  age  \or  as  may  be],  that  diity  having 

been  paid  that  out  of  the  sum  of  £ cash  in  Court  to  the  credit 

of  (Describe  the  ledger  credit  to  which  the  fund  stands  as  in  the 
paymaster's  certificate),  £ the  assessed  costs  of  this  applica- 
tion may  be  paid  to  the  applicant's  solicitor,  C.  D.,  of,  Sc,  and 

that  the  residue  of  such  cash  and  the  interest  on  the  sum  of  £ 

Consols  to  the  same  credit  may  be  paid  and  the  said  Consols  may 
be  transferred  to  the  applicant  (h) . 

Dated  (dc. :  Conclude  as  in  Form  1077). 


2151. 

Affidavit  in 
support  of 
summons  for 
transfer  and 
payment  of 
legacy  to  the 
legatee  (J). 
[Dan.  Pr. 
1783.] 


Formal  parts :  see  Form  8 . 

1.  I  know  and  am  well  acquainted  with  A.  B.,  in  the  title  or 
heading  of  this  affidavit  named.  He  is  'the  same  person  as  A.  B., 
the  applicant  named  in  the  summons  issued  in  this  matter,  on  the 

of ,  19 — ;  and  he  was  bom  on  the of ,  18 — , 

and  is  also  the  same  person  as  A.,  son  of  G.  B.  and  H.  his  wife, 
named  in  the  certificate  of  birth  now  produced  and  shown  to  me, 
and  marked  A.  (fc). 

2.  Verify  any  other  facts  necessary  to  be  proved  in  support  of 
the  sumrrmis. 

3.  Show  means  of  knowledge. 


are  lodged  in  Ct.  without  an  affidavit  under  O.  LIVb.  4,  the  trustee  ought  not 
to  be  served.    The  application  will  therefore  almost  invariably  be  ex  parte. 

(g)  If  the  fund  wis  paid  into  Ct.  under  the  Legacy  Duty  Act,  1796,  the 
summons  should  be  entitled  also  in  the  matter  of  that  Act. 

(A)  The  direction  for  transfer  and  payment  will  be  contained  in  a  pay- 
ment schedule  to  the  order:  S.  C.  Funds  Rules,  1905,  rr.  6,  10,  24,  28. 

(i)  In  addition  to  this  affidavit,  the  certificate  of  fund  and  an  office  copy 
of  the  certificate  of  lodgment  in  Ct.  must  be  produced. 

(i)  Exhibit  it.  For  form  of  memorandum  of  exhibit,  see  Form  27.  No 
certificate  of  birth  is  required  where  the  fact  of  the  birth  is  proved  by  the  oath 
of  the  mother;  or  of  the  father,  if  in  the  house  at  the  time  of  birih. 
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(E.)  Miscellaneous  Provisions  (Z) .  „jg„ 

In  the  High  Court  of  Justice,  Petition  for 

r^x_  T~v .    .   .  authority  to 

Chancery  Division  dispose  of 

{Name  of  Judge  (to).)  ^^'°^^:-  '"«- 

i>    1  serving  the 

In  the  matter  of  the  trusts  of  the  settlement  made  on  the  minerals ;  or 
marriage  of  J.  W.  and  H.  his  wife.  X^^^^' 

And  in  the  matter  of  the  Trustee  Act,  1893.  from  the 

To  His  Majesty's  High  Court  of  Justice.  [Dan.  Pr. 

The  petition  of  W.  H.,  of,  dc,  S.  W.  U.,  of,  Jc,  I790,"i79i.] 
J.  W.,  of,  dc,  and  H.  his  wife,  and  of  {eight  infants), 
by  the  said  J.  W.  their  father  and  next  friend. 
Showeth  as  follows: 

1 — ^21 .  (Statements^  showing  that,  unAer  the  settlelment  men- 
tioned in  the  title,  certain  hereditaments  'were  "tested  in  the  peti- 
tioners W .  K.  and  S.  W .  V .,  in  trust  for  the  other  petitioners: 
loith  power  to  seU,  and  lease;  cmd  that  such  settlement  contained 
no  provision  forbidding  the  disposition  of  the  premises  therein 
comprised,  with  an  exception  or  reserimtion  of  any  minerals.) 

22.  The  lands  and  hereditalnents  now  subject  to  the  trusts  of 
the  above-mentioned  indenture  ^re  suitable  for  sale  in  lots  for 
l)uilding,  and  contain  mnes,  minerals,  and  coals:  the  reservation 
of  which  out  of  the  grants  of  the  said  lands  would  not  lessen  the 
value  of  the  said  lands  for  building  purposes,  but  would,  by  the 
separate  sale  of  such  mines,  minerals  and  coals,  be  of  great  profit 
to  the  persons  beneficially  entitled  under  the  said  indenture. 

Your  petitioners  therefore  pray,  that  the  said  W.  H .  and 
S.  W.  U.,  |0r  the  survivor  of  them,  or  other  the  trustees 
or  trustee  for  the  time  being  of  the  said  indenture,  may 
be  at  liberty  to  exercise  all  or  any  of  the  trusts,  powers 
and  authorities  of  the  said  indenture:  so  as  to  dispose  of 
the  lands  and  hereditaments  now  held  under  and  subject 

<0  /See  Trustee  Act,  1893,  as.  43—46. 

(m)  See  0.  V.  9  {d). 

(»)  See  Trustee  Act,  1893,  s.  44  (as  amended  by  Trustee  Act,  1893,  Amend- 
ment Act,  1894,  s.  3),  which  takes  the  place  of  sect.  2  of  the  Confirmation  of 
Sales  Act,  1862  (25  &  26  Vic.  a.  108).  The  application  may  be  made  by  the 
trustees  authorised  to  dispose  of  the  land,  as  in  sect.  44  of  the  Trustee  Act, 
1893,  mentioned:  O.  LIVb.  3.  It  should  be  made  by  petition:  O.  LIVb.  2. 
For  forms  of  order,  see  tie  Willway,  Eeg.  Lib.  B.  364;  32  L.  J.  Ch.  226; 
Re  Skinner,  W.  N.  (1896)  68.  The  beneficiaries  ought  to  be  made  parties  to  the 
application:  Se  Palmer's  Will,  13  Eq.  408;  Re  H^rdstaf,  W.  N.  (1899)  256; 
though  service  on  a  remainderman  out  of  the  jurisdictian  who  was  known  to 
object  to  a  sale  was  dispensed  with:  Re  Skinner,  W.  N.  (1896)  68.  A  mort- 
gagor must  be  served  with  a  petition  by  the  mortgagee:  Re  Hirst's  Mortgage, 
45  C.  D.  263;  but  it  has  been  held  unnecessary  to  serve  subsequent  incum- 
brancers:  Re  Beaumont's  Mortgage  Trusts,  12  Eq.  86. 
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to  the  trusts  of  the  said  indenture,  with  an  exception  or 
reservation  of  the  coals,  mines  and  minerals  in  and  under 
the  same;  and  the  rights  and  powers  of,  or  incidental  to 
the  working,  getting,  or  carrying  away  of  such  coals, 
mines  and  minerals;  and  so  as  to  dispose  of  the  coals, 
mines  and  minerals  with  such  rights  or  powers  separately 
from  the  residue  ,of  the  land;  and  in  either  case  without 
prejudice  to  any  future  exercise  of  the  said  trusts,  powers 
and  authorities  with  respect  to  the  excepted  coals,  mines 
or  minerals,  or  (as  the  case  may  be)  the  undisposed-of 
land. 

Or  that  (cancltidmg  as  in  Form  36;   and  footnote^ 

Form  37). 


Section  IV. — The  Judicial  Trustees  Act,  1896. 

[San.  Pr.,  pp.  1798—1800.] 

Nummary  of  Material  Provisions  of  Judicial  Trustee  Rules,  1897. 

Mode  of  making  the  application. — (a)  Where  there  is  no  pending 
cause  or  matter,  by  originating  summons. 

(b)  In  a  pending  cause  or  matter,  as  .part  of  the  relief  claimed,  or 

by  summons  in  such  cause  or  matter  R.    2. 

Service. — (1)  The  summons  must  be  served — 

(a)  Where  the  applicatiofi  is  made  by  a  trustee,  on 
the  other  trustee  (if  any) ; 
•  (b)  Where  it  is  made  by  a  beneficiary,  on  the  trus- 
tees   (if  any). 
In  either  case  on  such  of  the  beneficiaries  as  the  Court 
directs. 

(2)  Where  the  application  is  made  by  a  person  creating  or  intend- 
ing to  create  a  trust,  no  service  is  necessary. 

(3)  The  Court  can  give  all  necessary  directions  as  to  service...  „     3. 
Statement. — (1)  Where  the  application  is  by  originating  summons, 

a  written  statement  must  be  supplied -for  the  use  of  the  Court,  signed 
by  the  applicant,  containing  the  following  particulars:^— 

(a)  A  short  description  of  the  trust  and  instrument  by  which  it 

is,  or  is  to  be  created,  and  of  the  relation  which  the 
applicant  bears  to  the  trust; 

(b)  The  name  and  address  of  the  person  nominated,  and  the 

reasons  which  led  to  his  nomination; 

(c)  A  statement  whether  the  trustee  is  to  be  remunerated ; 

(d)  Short  particulars  of  the  trust  property,  with  an  approximate 

estimate  of  its  income  and  capital  value; 

(e)  Short  particulars  of  the  incumbrances  affecting  the  trust 

property ; 

(f)  Whether  the  judicial  trustee  is  to  act  solely  or  with  other 

trustees ; 

(g)  Particulars   as   to   the   person  in   possession   of  the  trust 

documents ; 

(h)  The  names  and  addresses  of  the  beneficiaries,  and  particulars 
of  their  respective  interests; 

(i)  Any  exceptional  circumstances  specially  affecting  the  ad- 
ministration of  the  trust. 

(2)  An  affidavit  by  applicant  verifying  the  statement  is  sufficient 
primS  facie  evidence. 

(3)  Where  applicant  cannot  give  the  necessary  information  he  must 
mention  the  fact a 
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A'o  restriction  as  to  person  to  he  appointed. — The  Court  is  not 
precluded  by  any  existing  practice  as  to  the  appointment  of  trustees 
irom  appointing  any  person  to  be  a  judicial  trustee. 

A  person  already  a  trustee  may  be  appointed  R.  5. 

Vesting  orders. — On  the  appointment  the  officer  of  the  Court 
may  make  any  necessary  vesting  orders  „    6,27. 

Official  trustee. — ^The  official  solicitor  or  other  official  of  the  Court 
may  be  appointed  judicial  trustee „    7. 

Statement  of  trtist  property. — A  judicial  trustee  must,  after  his 
appointment,  furnish  the  Court  with  a  complete  statement  of  the 
trust  property,  with  an  approximate  estimate  of  income  and  capital 
value   (filing  fee,  10«.)    , „    8> 

Security. — If  the  trustee  is  not  an  officer  of  the  Court  he  must 
give   security,   unless  it  is  dispensed   with   „     9. 

Trust  account  and  custody  of  documents. — A  separate  account  for 
receipts  and  payments  must  be  kept  in  the  name  of  the  trust  at  a 
bank  approved  by  the  Court. 

Title  deeds,  &c.,  must  be  deposited  at  the  bank  or  in  such  custody 
as  the  Court  directs.  [Special  directions  have  been  given  on  these 
points  with  regard  to  the  case  of  the  official  solicitor  when  appointed 
judicial  trustee;  see  Trea^iry  Regulations,  July,  1900] „  10. 

Trustee  not  to  keep  money  in  his  hnndn. — A  trustee  keeping  money 
in  his  hands  for  an  unreasonable  time  will  be  liable  to  pay  interest...    „  11. 

Directions  to  trustee. — A  trustee  may  request  the  Court  to  give 
him  directions ;  the  request  must  be  accompanied  by  a  statement  of 
facts  and  by  the  prescribed  fee  (2s.  6rf.)   „  12. 

Dispensing  with  formal  evidence. — The  Court  may  give  directions 
to  the  trustee  to  act  without  formal  proof  of  facte  of  which  there 
is  no  reasonable  doubt  „  13. 

Accounts  and  audit. — The  Court  must  give  directions  as  to  the 
date  to  which  the  accounts  are  to  be  made  up,  and  fix  a  time  within 
which  they  are  to  be  delivered. 

The  accounts  are  to  be  audited  by  an  officer  of  the  Court,  who  may 
refer  them  to  a  professional  accountant  for  report.  Court  audit 
fee,  2s.  6d.  for  every  £100  or  fraction  of  £100  of  the  gross  receipts  „   14.) 

Filing  and  inspection  of  accounts. — The  accounts  are  to  be  filed 
as  the  Court  directs,  and  a  copy  or  summary  sent  to  such  benefi- 
ciaries as  the  Court  thinks  proper.  It  may  allow  inspection  of  the 
filed  accounts  upon  reasonable  notice.     Fee  on  filing  account,-  5s....   „  15. 

Deductions  allowed. — Deductions  for  remuneration  and  allowances 
under  the  rules,  and  for  fees  paid  thereunder,  may  be  allowed,  but 
not  for  professional  assistance,  or  his  own  work,  or  personal  outlay; 
without  sanction  of  the  Court  „  16. 

Remuneration!. — Remuneration  of  the  trustee  is  to  be  fixed  by  the 
Court,  which  has  power  to  make  special  allowances  for  preparing 
the  statement  of  trust  property,  for  realising  and  reinvestment,  or 
for  exceptional  trouble  „  17. 

Forfeiture  of  remuneration.^ln  case  of  misconduct  the  Court 
may  order  the  remuneration  to  be  forfeited  „  19. 

Removal  and  suspension  of  trustee. — The  Court  may  remove  or  sus- 
pend a  judicial  trustee  upon  application  made  in  the  prescribed 
manner,  and  may  direct  an  inquiry  into  the  conduct  of  the  trustee. . .   ,,  20 — 22. 

Resignation  and  discontinuance  of  trustee  „  23,24. 

Special  trusts »  23,26. 

Exercise  of  powers  of  the  Court. — ^The  officer  of  the  Court  may 
exercise  any  power  which  may  be  exercised  by  the  Court „  27. 

Communications  between  trustee  and  Court. — No  summons  is 
necessary,  except  where  expressly  required  by  the  rules,  or  directed 
by  the  Court.  i 

The  trustee  may  communicate  with  the  Court  by  letter  addressed 
to  the  officer  of  the  Court,  who  may  give  instructions  by  letter,  and 
make  appointments  by  letter  for  the  attendance  of  necessary  parties 
without  service  of  formal  notice. 

Documents  for  the  use  of  the  Court  may  be  sent  by  post  to  the 
officer  of  the  Court „  28. 

D. — F.  72 
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District  registries. — ^An  originating  summons  may  be  issued, 
appearances  entered,  and  proceedings  taken  in  a  district  registry, 
with  power  of  transfer  to  or  from  London,  or  from  one  district 
registry  to  another. 

In  district  registry  oases  the  official  solicitor  will  not  be  judicial 
trustee  where  an  official  trustee  is  appointed  H.  29. 

Falatine  Courts  and  County  Courts  „  30,31. 

Fees. — ^Fees  paid  by  a  judicial  trustee  may  be  deducted  out  of 
income  of  the  trust  property.    [See  Schedule  of  Fees.]  „  32. 

Officer  of  the  Court. — The  expression  "officer  of  the  Court "  means 
— (1^  in  the  High  Court  (except  as  regards  district  registry  pro- 
ceedings),' a  Master  in  the  Chancery  Division;  (2)  in  flie  district 
registry.  Palatine  Court,  or  County  Court,  the  registrar  of  such 
respective  Courts  „  33. 

See  the  Judicial  Trustees  Act,  1896  (59  &  60  Vic.  e.  35) ;  Wheeler  on  the  Act. 


2153. 

Originating 
summons  for 
the  appoint- 
ment of  a 
judicial 
trustee, 
where  appli- 
cation is  not 
made  in  a 
pending    • 
action  or 
matter  (o), 
[Dan.  Pr. 
1794.] 


19—.    B.  No.  — . 
In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge.)  . 

In  the  matter  of  the  trusts  iof  the  wiU  of  A .  B .,  deceased, 

dated  the of ,  19 —  {or,  In  the  matter  of  the 

trusts  of  an  Indenture  made  the  —  of  ,  19 — , 

between  {State  the  parties)], 

and 
In  the  matter  of  the  Judicial  Trustees  Act,  1896. 
Let  {dc. :  Proceed  as  in  Form  1075,  doum  to  which  is  issued), 

upon  the  application  of  C.  D.,  of ,  in  the  county  of ,  a 

trustee  {p)  [or,  a  beneficiary  (p)]  under  the  above-mentioned  will 
[or,  indenture]. 

1.  That  E.   P.,  of  ^  may  be  appointed  the  sole  judicial 

trustee  of  the  said  yfiiR  [or,  indenture  (p)]. 

[or,  if  it  is  desired  that  the  judicial  trustee  should  he  appointed 
jointly^  mth  any  other  person,  may  be  appointed  judicial 
trustee  of  the  said  will  [or,  indenture]  jointly  with  G.  H., 
the  present  trustee  thereof  [or  as  may  be], 
[or,  if  sufficient  cause  is  shown,  may  be  appointed  judicial 
trustee  of  the  said  wUl  [or,  indenture]  in  the  place  of  L.  M. 
and  0.  P.  [all  or  any,  existing  trustees']. 

2.  If  a  vesting  order  is  required  {q) :  That  the  land,  de.  {Take 
the  appropriate  words  from  the  mil  or  other  instrument  creating 


(o)  See  Judicial  Trustee  Rules,  1S97,  2  (a).  .Aa  to  the  persons  to  be  served, 
see  Ibid.  (3).  For  forms  of  order,  see  Seton,  1234—1237.  The  Act  is  per- 
missive only,  and  leaves  it  entirely  in  the  hands  of  the  Ct.  to  exercise  its  dis- 
cretion as  to  whether  in  a  particular  case  there  shaU  be  a  judicial  trustee  or 
not:  He  Ratcliff,  (1898)  2  Ch.  362. 

(p)  See  Judicial  Trustees  Act,  1896  (59  &  60  Vic.  c.  35),  s.  1  (1). 

(?)  See  Judicial  Trustee  Rules,  1897,  6. 
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the  trust,  acoording  ta  the  tenure),  now  subject  to  the  trusts  of 
the  said  will  [^cfr,  indenture],  miay  vest  in  the  said  E.  P.  as  such 
judicial  trustee  [if  so,  jointly  with  the  said  G.  H.]  for  the  estate 
therein,  now  vested  in  {naMe  the  person  or  persons  in  whom  the 
legal  estate  is  ascertcmed  to  be  Vested)  {_or,  if  it  is  not  knoum  in 
whom,  the  legal  estate  has  heoonte  vested,  say :  for  the  estate 
therein  which  would  no^  be  vested  in  (NOfrie  the  person  or  persons 
in  whom  the  trust  estate  is  hnckm  to  have  been  vested),  if  now 
living,  such  land,  d;c.,tQ  be  held  by  the  said  E.  P.  \or,  E.  F.  and 
G.  H.],  upon  the  trusts  of  the  said  will  \or,  indenture]. 

3.  That  the  right  to  call  for  a  transfer  of  and  to  transfer  into 

bis  own  name  the  sum  of  £ Consols  {or  as  may  be],  subject 

to  the  trusts  of  the  said  will  [or,  indenture],  and  to  receive  the 
dividends  now  due  and  to  accrue  due  thereon,  may  vest  in  the  said 
E.  F.  \if  so,  jointly  with  the  said  G.  H.J. 

4.  That  the  right  to  sue  for  and  recover  any  chose  in  action, 
subject  to  the  trusts  of  the  said  will,  may  Vest  in  the  said  E.  F. 
[if  so,  jointly  with  the  said  G.  H.]. 

5.  That  the  costs  of  this  application  m'ay  be  provided  for. 
Dated  (dc. :  Conclude  as  in  Form  1075,  including  the  footnote). 


In  the  High  Court  of  Justice, 
ChajQcery  Division. 
(Name  of  Judge.) 
Between  A.  B.  . 


and 


19- 


B.  No. 


Plaintiff, 


Defendant. 


.  2154. 

Summons  for 
like  purpose, 
where  appli- 
cation made 
in  a  pending 
action  or 
matter  (r). 
[Dan.  Pr. 
1794.] 


CD 

Let  (de. :  Formal  parts:  see  Form  39). 
on  the  part  of  the  defendant  C .  D .  {or  as  may  be]  that  {Proceed 
as  in  preceding  Porta  to  the  end). 

Dated  {dc. :  Ccmclude  as  in  Form  39). 


Tiile  as  in  Form  2153;  other  formal  parts:  .see  Form  1075, 
if  not  made  in  a  pending  action  or  matter;  or,  if  made  in  a 
pending  cause  or  miatter,  see  Form  39 . 
upon  the  application  of  {Describe  applicant  as  in  Porta  2153). 

(r)  See  Judicial  Trustee  Eules,  1897,  2  (b). 

(»)  See  Judicial  Trustees  Act,  1896,  s.  1  (3);  Judicial  Trustee  Eules,  1897, 
7,  29  (3),  30   (2),  31   (3).     As  to  the  definition  of  the  term  "official  of 'the 

72    (2) 


2155. 

Originating 
summons  or 
summons  for 
the  appoint- 
ment of  an 
official  of  the 
Court  to  be  a 
judicial 
trustee  («). 
[Dan.  Pr. 
1795.] 
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1.  That  the  official  solicitor  to  the  Suprfime  Court  [or  some 
other  official  of  the  Courf]  rokj  be  .appointed  (Proceed  as  in 
Form  2163  to  the  end  of  paragraph  1). 

2.  That  the  land,  dc.  (Proceed  as  in  Form  2153  donm  to  may 
vest),  in  the  said  official  solicitor  [or  as  may  be]  for  the  estate 
(dc. :  Continue  as  in  Form  2153  to  the  end  of  paragraph  2). 

3 .  That  the  right  to  call  for  a  transfer  and  to  transfer  the  sum 

otf  £ Consols  [or  as  may  be]  subject  to  the  trusts,  dc,  and  to 

receive  the  dividends  now  due  and  to  accrue  due  thereon,  may 
vest  in  the  (Slate  name  of  official,  except  where  official  solicitor  is 
appointed;  but  lohere  the  official  solicitor  is  appointed,  proceed 
thus :)  said  official  solicitor,  and  thatheimay  be  directed  to  transfer 
the  said  £ — —  Consols  into  the  joint  names  of  the  Paymaster- 
General  for  the  timfe  being  for  and  on  behalf  of  the  Supreme  Court 
of  Judicature  and  the  official  solicitor,  to  be  held  by  the  official 
solicitor  as  such  judicial  trustee  (t) . 

4.  That  the  right  to  sue  for  (dc. :.  Proceed  as  in  paragraph  4 
of  Form  2153,  substituting  the  said  official  solicitor  [or  as  may 
be]  /or  the  said  B.  F.). 

5.  That  the  costs  of  this  application  may  be  provided  for. 
Dated  (dc. :  Conclude  as  in  Form'  1075  or  39). 


2156. 

Originating 
summons  by 
person  of  un- 
sound mind 
for  appoint- 
ment of  offi- 
cial solicitor 
as  judicial 
trustee. 


Title  as  in  Form  2153;  other  formal  parts:  see  Form  1075. 

Let  B,.  J.,  of ,  in  the  county  of ,  and  J.  C.  S.,  of  — — ^ 

in  the  county  of ,  as  executors  of  E.  F.,  the  last  surviving- 

trustee  of  the  above-mentioned  will  of  A.  B.,  deceased,  within 
eight  days  (dc. :  Proceed  as  in  Form  1075  doum  to  which  is- 
issued),  upon  the  application  of  C.  D.,  of,  dc.  [Describe  appUcant 
as  in  Form  2153],  a  person  of  unsound  mind  not  so  found  by 
inquisition,  by  the  official  solicitor  to  the  Supreme  Court,  his  next 
friend  for  the  purpose  of  this  application. 

1.  That  the  said  official  solicitor  may  be  appointed  the  sole- 
judicial  trustee  of  the  above-mentioned  will  of  the  said  A.  B.,. 
deceased. 


Court,"  see  Judicial  Trustees  Act,  1896,  o.  5;  Judicial  Trustee  Rules,  1897„ 
7  (5).  Except  in  casQS  in  a  district  registry,  in  a  Palatine  Ct.,  or  in  a  County 
Ct.,  where  an  official  of  the  Ct.  is  appointed  judicial  trustee,  the  Official  Solicitor 
is  to  be  appointed,  unless,  for  special  reasons,  the  Ot.  directs  that  some  other 
official  of  the  Ot.  should  be  appointed.  If  the  Ct.  refuses  to  appoint  the  person 
proposed  as  judicial  trustee,  it  is  not  bound  to  appoint  an  official  of  the  Ct. : 
Douglas  v.  Bolam,  (1900)  2  Ch.  749. 

(0  See  Judicial  Trustee  Rule,  April,  1900,  incorporated  into  i.  7  of  the 
Rules  of  1897 ;  and  see  the  Treasury  Regulations,  2nd  July,  1900,  issued  under- 
that  Rule. 
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2.  That  the  respondents,  as  the  executors  of  the  said  E.  P., 
may  be  directed  to  transfer  all  the  stocks,  funds,  and  securities 
standing  ia  his  name,  as  the  surviving  trustee  of  the  said  will,  into 
the  joint  official  names  of  the  Paymaster-General  for  the  time 
being  for  and  on  behalf  of  the  Supreme  Court  of  Judicature  and 
the  official  solicitor. 

3.  That  the  costs  of  and  relating  to  this  application,  and  conse- 
quent thereon,  may  be  taxed  as  between  solicitor  and  client,  and 
paid  out  of  the  funds  subject  to  the  trusts  of  the  said  will. 

Dated  (dc. :  Concliide  as  in  Porm  1075,  including  the  footnote). 


Title  as  in  Porm  2153. 

Statement  of  facts  on  application  of  ,  of 

appointment  of  a  judicial  trustee. 

1.  The  above-named  A.  B.,  by  his  will  {dc. :  Set  out  succinctly  trustee"(«) 


2157. 

statement  of 
n        ,1      facts  on  appli- 
for    the  cation  for 

appointment 
of  a  judicial 


the  trusts  of  the  will  or  other  instrwrrtent  bii  which  the  trust  is  CPff;''^'^" 

.  '■^.  1791.J 

created,  showing  relatian  the  applicant  bears  to  the  trust  (x).) 

2.  The  testator  died  on  the  of  ,  19 — ,  and  his  will 

was  dulj'  proved  in  the  Principal  Registry  on  the  of , 

19 — ,  by and ,  the  executors  therein  named. 

3.  (Give  short  particulars  of  the  reasons  -which  lead  to  the 
nomination  of  a  judicial  trustee  («/).) 

4.  E.   P.,    of    ,   is  nominated  as  sole    judicial    trustee 

[if  so,  add:  in  the  place  of  L.  M.  and  0.  P.,  the  present  trustees 
of  the  said  will — or,  as  judicial  trustee  jointly  with  (Give  the 
name  or  names  of  any  other  person  or  persons  with  whom  the 
judicial  trustee  is  to  he  joined,  as  thus:)  L.  M.  and  0.  P.,  the 
present  trustees  of  the  said  wiU  {z)\ 

5 .  It  is  proposed  that  the  said  E-.  F .  should  be  remunerated  (a) . 

6.  The  trust  property  consists  of  the  following  particulars, 
namely:  {Give  short  particulars  of  the  trust' property,  unth  an 
approximate  estimute  of  its  income,  and  capital  value  {b)). 

7 .  The  following  are  the  incumbrances  affecting  the  trust  pro- 
perty, namely:  {Give  short  particulars  of  the  incumbrances  or,  if 
there  are  no  incwmbrances,  say :  There  are  no  incumbrances 
affecting  the  trust  property  (c)). 

8.  The  documents  relating  to  the  trust  are  in  the  possession  of 
{State  whom  {d)). 


(u)  See  Judicial  Trustee  Eules,  1897,  4  (1). 
(«)  Ibid.  («>.  (y)  Ibid.  (6). 

(o)  Ibid.   (o).  (6)  ibid.  (rf). 

(d)  Ibid.  Cg). 


(^)  Ibid.  (/). 
(o)  Ibid,   (e). 
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9.  The  following  are  the  particulars  of  the  names  and  addresses 
of  tho  beneficiaries,  and  of  their  respective  interests  {State  the 
particulars,  as  thus: 

(1)  0.  P.,  of ,in  the  county  of  — ,  is  entitled  as  tenant 

for  life. 

(2)  E.  S.,  of ,  in  the  county  of ,  and  X.  Y.,  of , 

in  the  county  of -,  are  entitled  in  remainder  expectant  on 

the  death  of  the  said  0.  P.  (/)). 

10.  (State  any  exceptional  circtomstances  specially  affecting  the 

administration  (g)-) 

11 .  The  applicant  has  not  been  able  to  ascertain  whether  (State 
any  point  material  to  the  application  on  which  the  applicant  has 
not  been  able  to  gain  the  information  necessary  for  making  the 
required  statement  (h)). 

(Signature  of  applicant  (i) .) 


2158. 

Affirlavit 
verifying  the 
statement  [k). 
[Dan.  Pr. 
1796.] 


Title  as  in  Form  2153;  other  formal  parts  as  in  Form  8. 

1 .  The  particulars  contained  in  the  statement  now  produced  and 
showji  to  me,  marked  A.,  are  true  to  the  best  of  my  knowledge,; 
information,  and  belief,  as  I  know  from  having  carefully  perused 
the  various  documents  in  my  possession  connected  with  the  estate 
of  the  above-named  A.  B.,  and  from  my  acquaintance  with  the 
affairs  of  the  estate,  and  with  the  various  members  of  the  family 
of  the  said  A.  B. 


2159. 

Summons  for 
removal  of 
judicial 
trustee  {I). 
[Dan.  Pr. 
1797.] 


Title  as  in  Form  2153;  other  format  parts  as  in  Form  39. 
on  the  part  of  A.  B.,  that  E.  F.,  the  judicial  trustee  appointed 

by  oi'der  dated  the  ocf ,  19 — ,  may  be  removed,  on  the 

ground  that  (State  grounds  of  application) . 


2160. 

Summons  for 
discontinu- 
ance of 
judicial 
trustee  (m). 
[Dan.  Pr. 
1797.] 


Title  as  in  Form  2153;  other  forrr&al  parts  as  in  Form  39. 
on  the  part  of  A.  B.  (a  person  interested  in  the  trust). 

1 .   That  E    F.,  the  person  by  the  order  in  this  matter  dated  the 

(/)  See  Judicial  Trustee  Rules,  1897,  i  (1)   (/t). 

(.g)  Ibid.  (»). 

(A)  Ibid.  (3). 

(0  Ibid.  (1). 

(ft)  Ibid.  (2). 

(0  Ibid.  21   (2). 

(m)  Ibid.   24  (1).     The  Ct.,  if  satisfied  that  all  per.sons  appearing  to  be 
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of ,  19 — ,  appointed  to  act  as  judicial  trustee,  may  cease 

to  act  as  judicial  trustee  as  froim  the of ,  19 — . 

2.  That  directions  may  be  given  for  the  said  E.  F.  to  submit 
his  final  account  as  such  judicial  trustee  as  aforesaid  for  audit  by 
the  Court,  and  that  he  may  be  directed  to  pay  any  balance  found 
due  from  him  as  the  result  of  such  audit  to  such  p.ersons  and  in 
such  manner  as  the  Court  shall  direct. 

3.  That  thereupon  the  recognizance,  dated  the of  , 

19 — ,  entered  into  by  the  said  E.  F.,  together  with  G.  H.  and 
L.  M.  as  his  sureties,  may  be  vacated. 

4.  (//  necessary,  add  a  clause  asking  for  the  appointment  of  a 
new  trustee  or  new  trustees  in  the  piace  of  an  official  of  the  Court 
who  has  acted  as  judicial  trustee,  and  for  any  consequential 
iKSting  prder  (n) . 

5.  That  the  costs  of  the  said  E.  F.  and  of  all  parties  properly 
appearing  on  this  application  may  be  provided  for. 

Dated  (dc:  Conclude  as  in  Form  39). 


Section  V. — The  Public  Teustee  Act,  1906. 

[Dan.  Pr.,  pp.  1978—1983.] 

Summary   of  Material  Sections  of  the  Act  and  Rules   thereunder. 

Summary  of  Sections. 

Section. 
Administration  of  small  estates. — Any  person  who  in  the  opinion 
of  the  public  trustee  would  be  entitled  to  apply  to  the  Court  for  an 
order  for  the  administration  by  the  Court  of  an  estate,  the  gross 
capital  whereof  is  proved  to  the  satisifaction  of  the  public  trustee 
to  be  less  than  £1,000,  may  apply  to  the  public  trustee  to  administer 
the  estate,  and,  where  any  such  application  is  made  and  it  appears 
to  the  public  trustee  that  the  persons  beneficially  entitled  are  persona 
of  small  means,  the  public  trustee  shall  administer  the  estate,  unless 

he  sees  good  reason  for  refusing  to  do  so  3(1)- 

On  the  public  trustee  undertaking,  by  declaration  in  writing 
signed  and  sealed  by  him,  to  administer  the  estate,  the  trust  pro- 
party  other  than  stock  shall,  by  virtue  of  this  Act,  vest  in  him,  and 
the  right  to  transfer  or  call  for  the  transfer  of  any  stock  forming 
part  of  the  estate  shall  also  vest  in  him  in  like  manner  as  if  vesting' 
orders  had  been  made  for  the  purpose  by  the  High  Court  under  the 
Trustee  Act,  1893,  and  that  Act  shall  apply  accordingly.  As  from 
such  vesting  any  trustee  entitled  under  the  trust  to  administer  the 
estate  shall  be  discharged  from  all  liability  attaching  to  the  adminis- 

tion,  except  in  respect  of  past  acts  3(2). 

Provided  that — 

(a)  The  public  trustee  shall  not  exercise  the  right  of  himself 
transferring  the  stock  without  the  leave  of  the  Court ;  and 

interested  in  the  trust  concur  in  the  application,  must  accede  to  the  appli- 
cation. In  any  case  it  is  the  duty  of  the  Ct.  to  ascertain  'as  far  aa  may 
be  the  wishes  of  those  appearing  to  be  interested  in  the  trust:  Judicial  Trustee 
Rules,  1897,  24  (2). 

in)  See  Judicial  Trustee  Rules,  1897,  24  (3). 
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(b)  This  sub-section  shall  not  apply  to  any  copyhold  land  form-  Section. 

ing  part  of  the  estate,  but  the  public  trustee  shall,  as 

respeote  such  land,  have  the  like  powers  as  if  he  had  been 

appointed  by  the  Court  under  sect.   33  of  the  Trustee 

Act,  1893,  to  convey  the  land,  and  seet.  34  of  that  Act 

shall  apply  accordingly. 

For  the  purposes  of  the  administration,  the  public  trustee  may 

«xercise  such  of  the  administrative  powera  and  authorities  of  the 

High  Court  as  may  be  conferred  on  him  by  rules  under  this  Act, 

subject  to  such  conditions  as  may  be  imposed  by  the  rules  3  (3). 

Custodian  trustee. — Subject  to  rules  under  this  Act  the  public 
trustee  may,  if  he  consents  to  act  as  such,  and  whether  or  not  the 
number  of  trustees  has  been  reduced  below  the  original  number,  be 
-appointed  to  be  custodian  trustee  of  any  trust — 

(a)  By  order  of  the  Court  made  on  the  application  of  any  person 
on  whose  application  the  Court  may  order  the  appoint- 
ment of  a  new  trustee 4  (1). 

Where  the  public  trustee  is  appointed  to  be  custodian  trustee 
of  any  trust —  ■ 

(a)  The  trust  property  shall  be  transferred  to  the  custodian 
trustee  as  if  he  were  sole  trustee,  and  for  that  purpose 
vesting  orders  may,  where  necessary,  be  made  under  the 
Trustee  Act,  1893. 

(f)  The  power  of  appointing  new  trustees,   when   exercisable 

by  the  trustees,  shall  be  exercisable  by  the  managing 
trustees  alone,  but  the  custodian  trustee  shall  have  the 
same  power  of  applying  to  the  Court  for  the  appointment 
of  a  new  trustee  as  any  other  trustee. 

(g)  In  determining  the  number  of  trustees  for  the  purposes  of 

the  Trustee  Act,  1893,  the  custodian  trustee  shall  not  be 
reckoned  as  a  trustee, 
((i)  The  Court  may,  on  the  application  of  either  the  custodian 
trustee,  or  any  of  the  managing  trustees,  or  of  any 
beneficiary,  and  on  proof  to  their  satisfaction  that  it  is 
the  general  wish  of  the  beneficiaries,  or  that  on  other 
grounds  it  is  expedient,  to  terminate  the  custodian  trustee- 
ship, make  an  order  for  that  purpose,  and  the  Court  may 
thereupon  make  such  vesting  orders  and  give  such 
directions   as  under  the  circumstances  may   seem  to  the 

Court  to  be  necessary  or  expedient 4(2). 

Transfer  of  estate  to  public  trustee. — Any  executor  who  has 
obtained  probate,  or  any  administrator  who  has  obtained  letters  of 
administration,  and  notwithstanding  he  has  acted  in  the  administra- 
tion of  the  deceased's  estate,  may,  with  the  sanction  of  the  Court, 
and  after  such  notice  to  the  persons  beneficially  interested  as  the 
■Court  may  direct,  transfer  such  estate  to  the  public  trustee  for  ad- 
iministration  either  solely  or  jointly  with  the  continuing  executors 
or  administrator,  if  any.  And  the  order  of  the  Court  sanctioning* 
-such  transfer  shall,  subject  to  the  provisions  of  this  Act,  give  to  the 
jublic  trustee  all  the  powers  of  such  executor  and  adniinistrator, 
and  such  executor  and  administrator  shall  not  be  in  any  way  liable 
an  respect  of  any  act  or  default  in  reference  to  such  estate  subse- 
quent to  the  date  of  such  order,  other  than  the  act  or  default  of 
himself  or  of  persons  other  than  himself  for  whose  conduct  he  is 
in  law  responsible   6(2). 

Note. — ^Applications  under  this  sub-section  are  made  by  origi- 
nating summons  in  the  C.  D.  by  the  retiring  executor  or  administrator 
as  plaintiff,  beneficiaries  being  made  defendants.  The  public  trustee 
is  not  made  a  party  to  these  proceedings,  but  his  consent  has  to  be 
-obtained. 

.  Effect  of  section. — ^There  is  no  power  under  the  section  to  add 
■the  public  trustee  as  executor  or  administrator.  He  can  merely 
1)6  substituted  for  an  executor  or  administrator.  The  Court  merely 
tanciions  the  transfer,  and  the  retiring  executor  or  administratoi^ 
actually  carries  it  out. 

Application  to  the  Court. — If  any  person  to  whom  notice  of  any 
iproposed   appointment  of  the  public  trustee,  either   as  a  new  or 
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Section. 
.additional  trustee,  has  been  given,  within  twenty-one  days  from 
the  receipt  of  such  notice  applies  to  the  Court,  the  Court  may,  if, 
having  regard  to  the  Interests  of  all  the  beneficiaries,  It  oonsidersi 
it  expedient  to  do  so,  make  an  order  prohibiting  the  appointment 
being  made  5(4). 

Note. — Applications  under  this  sub-section  are  made  by  orlgi- 
:nating  summons  in  the  C.  D. 

A  person  aggrieved  by  any  act,  or  omission,  or  decision  of  the 
public  trustee  in  relation  to  any  trust  may  apply  to  the  Court,  and 
the  Court  may  make  such  order  in  the  matter  as  the  Court  thinks  just     10  (1). 

Subject  to  rules  of  Court,  an  application  under  this  section  to  the 
High  Court  shall  be  made  to  a  Judge  of  the  C.  D.  of  the  High 
■Court  in  Chambers  10(2). 

Note. — An  appeal  lies  under  this  section  from  an  order  made  by 
the  public  trustee  under  sect.  13  (5),  ordering  the  costs  oi  an  investi- 

fation  and  audit  of  the  trust  accounts  to  be  borne  by  the  bene- 
ciaries  who  applied  for  such  investigation  and  audit.  On  such 
-an  appeal  the  public  trustee,  since  he  has  exercised  quasi-judioial 
functions,  should  not  be  made  a  party:  He  Oddy,  (1911)  1  Ch.  532. 

Actions  and  matters  under  this  section  are  assigned  by  ballot. 

Investigation  and  audit  of  trust  accounts  and  removal  of  auditor. 
— Subject  to  rules  under  this  Act,  and  unless  the  Court  otherwise 
orders,  the  condition  and  accounts  of  any  trust  shall,  on  an  appli- 
cation being  made  and  notice  thereof  given  in  the  prescribed  manner 
hj  any  trustee  or  beneficiary,  be  investigated  and  audited  by  such 
■solicitor  or  public  accountant  as  may  be  agreed  on  by  the  applicant 
.and  the  trustees,  or,  in  default  of  agreement,  by  the  public  trustee 
■or  some  person  appointed  by  him: 

Provided  that  (except  with  the  leave  of  the  Court)  such  an  in- 
vestigation or  audit  shall  not  be  required  within  twelve  months 
after  any  such  previous  investigation  or  audit,  and  that  a  trustee 
•or  beneficiary  shall  not  be  appointed  under  this  section  to  make 
an  investigation  or  audit  13  (1). 

The  auditor  may  be  removed  by  order  of  the  Court,  and  if  any 
.auditor  is  removed,  or  resigns,  or  dies,  or  becomes  banlcrupt  or  in- 
capable of  acting  before  the  investigation  and  audit  is  completed, 
a  new  auditor  may  be  appointed  in  his  place  in  like  manner  as  the 
■original  auditor 13  (4). 

Summary  of  Ruli;s. 

Rule. 
Authorized  duties. — The   public  trustee  is  authorized   to   receive 
any  money  or  damages  paid  to  him  in  pursuance  of  the  rules  of  i 

the  Supreme  Court,  0.  XXII.  r.  15,  or  any  rule  which  may  be  sub- 
stituted therefor,  and  to  apply  the  same  in  accordance  with  such 

rule  or  any  directions  of  the  Oourt.or  a  Judge  thereunder 6  (b.) 

Taking  opinion  of  the  Court. — ^The  public  trustee  may,  in  manner 
hereinafter  provided,  and  without'  judicial  proceedings,  take  the 
opinion  of  the  High  Court  upon  any  question  arising  in  the  course 

of  an  administration   15(1). 

The  duty  of  advising  upon  any  such  question  shall  be  assigned  by 
the  Lord  Chancellor  to  a  particular  Judge  of  the  Chancery  Division : 
Provided  that  in  the  absence,  or  upon  the  request  of  such  Judge, 
any  other  Judige  of  that  Division,  and  during  vacation  any  Judge  of 
the  High  Court,  may  act  for  such  Judge  for  the  purposes  of  the  rule    15  (2). 

Note. — This  duty  has  been  assigned  to  Joyce,  J.,  as  the  senior 
-Judge  of  the  Chancery  Division. 

Any  such  question  shall  be  submitted  to  the  Judge  in  such  manner 
-and  at  such  time  as  he  may  direct,  and  shall  be  accompanied  by 
.such  statement  of  facts,  documents,  and  other  information  as  he 
may  require,  and  the  public  trustee  shall,  if  the  Judge  so  desires, 
attend  upon  him  at  such  time  and  place  as  the  Judge  may  appoint    15(3). 

The  Judge  may,  before  giving  his  opinion,  require  the  attendance 
-of,  or  communicate  with,  any  person  interested  in  the  estate  as 
trustee  or  beneficiary,  but  no  such  person  shall  have  a  right  to  be 
^eard  by  the  Judge  unless  he  otherwise  directs  , 15(4)- 
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The  Judge  shall  give  his  opinion  to  the  public  trustee,  and  the   Rule. 
public  trustee  shall  act  in  accordance  with  such  opinion,  and  shall, 
upon  the  request  in  writing  of  any  such  interested  person,  com- 
municate to  him  the  eflfect  of  such  opinion  : 15(S). 

Note. — ^The  provisions  of  the  above  rule  only  apply  to  cases 
where  the  public  trustee  is  administering  a  small  estate  (sect.  3), 
a  regular  application  to  the  Court  is  necessary  in  all  other  cases. 

Directions  as  to  beneficiary  who  cannot  be  found. — ^Where  a 
person  appearing  to  be  beneficially  entitled  to  any  sum  of  money 
under  the  trust  or  to  be  interested  an  the  trust  property  cannot  be 
found,  or  it  is  not  known  whether  he  is  living  or  dead,  the  public 
trustee  majf  apply  to  the  Court  for  directions  as  to  the  course  to 
be  taken  with  refereuoe  to  such  person,  and  until  an  order  of  the 
Court  is  made,  shall  keep  any  sum  payable  to  such  person,  and  if  it 
is  kept  for  more  than  six  months,  shall  invest  the  same  or  deposit 
the  same  at  interest,  and  shall  accumulate  the  dividends  or  interest 
thereof 28. 

Appointment  of  guardian  of  person  under  disability. — ^Where  there 
is  no  guardian,  or  committee,  or  receiver  of  the' estate  of  any  infant, 
idiot,  or  lunatic  who  (if  not  under  disability)  might  have  made  any 
application,  given  any  consent,  done  any  act,  or  been  party  to 
any  proceedings  in  pursuance  of  the  rules,  or  where  any  person  is 
of  unsound  mind  or  incapable  of  managing  his  affairs,  but  has  not 
been  found  lunatic  under  any  inquisition,  it  shall  be  lawful  for  the 
Court  to  appoint  a  guardian  of  such  person  for  the  purpose  of  any 
proceedings  under  these  rules,  and  from  time  to  time  to  change  such 
guardian 41. 

See  the  Public  Trustee  Act,  1906  (6  Edw.  7,  c.  55),  and  the  Public 
Trustee  Rules,  1912;   Underhill's  Law  of  Trusts,  411—422. 


2161. 

Originating 
summons  for 
transfer  of 
estate  to 
public 
trustee  (o). 


19—.     B.  No.  — .. 
In  the  High  Court  of  Justice, 
Chancery  Division. 
Mr.  Justice {p). 

In  the  matter  of  the  estate  of  A.  B.,  deceased. 
In  the  matter  of  the  Public  Trustee  Act,  1906. 

Let  aU  parties  concerned  attend  at  the  chambers  of  the  Judge^ 
at  the  time  and  place  specified  in  the  margin  hereof,  on  the  hearing 
of  an  application  on  the  part  of  C.  D.,  of,  (fc,  the  executor  of  the 
will  [or,  the  administrator  of  the  estate]  of  the  above-named 
A.  B. 

1.  That  pursuant  to  sect.  6  (2)  of  the  Public  Trustee  Act,  1906,. 
the  applicant  may  be  at  liberty  to  transfer  the  estate  of  the  said. 
A.  B.  to  the  public  trustee  for  administraition  by  him  solely  \or,. 
jointly  with  the  applicant],  and  that  all  the  powers  of  the  applicant 

(o)  See  Public  Trustee  Act,  1906  (6  Edw.  7,  c.  55),  s.  6  (2).  The  applica- 
tion is  made  by  ex  parte  originating  summons,  which  will  be  amended  if  the 
Judge  shall  direct  notice  to  be  given  to  any  beneficiaries,  by  making  them, 
respondents. 

(p)  Informal  applications  (without  judicial  proceedings)  to  the  Court  under 
r.  15  are  made  to  Mr.  Justice  Joyce  as  the  senior  Judge  of  the  C.  D.  Formal 
applications  to  the  Court  are  assigned  to  a  Judge  by  ballot  in  the  usual  way:. 
O.  V.  9  (S).  ■' 
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as  such  executor  [or,  administrator]  as  aforesaid  may  be  exercised 
by  the  public  trustee  [or,  jointly  with  the  applicant]. 

2.  That  such  further  or  other  order  may  be  made  and  directions 
given  as  to  the  Court  shall  seem  fit. 

3.  That  the  costs  of  this  application  may  be  raised  and  paid 
by  the  public  trustee  (and  the  applicant)  out  of  the  estate  of  the 
said  A.  B.,  deceased. 

Dated  the ,  19—. 

This  summons  was  taken  out  by  E.  F.,  of ,  in  the 

county  of  • ,  agent  for  G.  H.,  of ,  in  the  county 

of ,  solicitor  for  the  applicant. 


Section  VI. — The  Conveyancing  Acts,  1881  to  1911  (^q). 

[Dan.  Pr.,  pp.  1942-1947.J  OrigSg 

1 Q  XJ     "M«  summons  for 

19—.     B.  No.  —.        discharge  of 

In  the  High  Court  of  Justice,  incumbrances 

Chancery  Division.  [Dan.  Pr 

{Nameof  Jvdge.{s).)  i943-i 

In  the  matter  of  a  contract  dated  the of ,  19 — , 

for  sale  {t)  of  the  Blackacre  estate,  situate  at ,  in 

the  county  of ,  and  made  between  A.  B.  (yevdor) 

andC.  D.  {Purchaser)- 

And  in  the  matter  of  the  Conveyancing  Act,  1881. 

(y)  See  Conveyancing  Act,  1881  (44  &  45  Vic.  o.  41) ;  Conveyancing  Act, 
1882  (45  &  46  Vic.  c.  39;  Conveyancing  Act,  1892  (55  &  56  Vic.  e.  13);  Con- 
veyancing Act,  1911  (1  &  2  Geo.  5,  c.  37).  As  to  these  Acts,  see  Wolstenholme, 
10th  ed.  17—205;  Hood  &  ChalUs,  7th  ed.  9—206. 

(/)  See  Conveyancing  Act,  1881,  s.  5;  Wolstenholme,  30 — 32;  Hood  &  Challis, 
26 — 31.  As  to  notice  to  the  incumbrancer,  see  Conveyancing  Act,  1881,  s.  5 
(1),  (2).  The  application  must  be  made  by  summons:  Ibid.  s.  69  (3);  if  made 
in  a  pending  action  or  matter  the. summons  will  be  an  ordinary  one:  otherwise 
the  application  must  be  made  by  an  originating  summons.  As  to  service  of 
the  summons,  see  Ibid.  e.  69  (4),  (5),  (6).  On  any  application  under  sect.  5, 
the  Court  may,  if  it  thinks  fit  as  respects  any  purchaser  or  vendor,  dispense 
with  the  service  of  any  notice  which  is  by  sect.  69  required  to  be  served  on 
the  purchaser  or  vendor:  Conveyancing  Act,  1911,  s.  1.  As  to  proceeding  under 
sect.  5  in  an  administration  action,  see  Patohing  v.  Bull,  30  W.  R.  244.  As 
to  the  form  of  order  where  a  sale  is  directed  in  an  action,  the  incumbrancer  not 
being  a  party  to  the  action,  see  Diokin  v.  D.,  W.  N.  (1882)  113;  30  W.  R. 
887;  and  see  Forms  1370,  1371,  and  notes  thereto.  See,  for  another  case  decided 
under  this  section,  Milfoid  Haven  Railway  and  Estate  Co.  v.  Mowatt,  28 
C.  404.    For  form  of  order,  see  Sefcon,  327,  No.  9. 

(«)  See  O.  V.  9  (6). 

(t)  Sect.  5  of  the  Act  is  confined  to  cases  of  sales:  Wolstenholme,  30. 
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//  there  are  respondents  to  the  stnnmons,  say :  Let  (dc. :  Give 
nawies  and  addresses  of  respondents),  within  eight  days  {dc. : 
Proceed  as  in  Form  1075  to  which  is  issued)  upon  the  applica- 
tion of 

If,  there  are  ruf  respondents  to  the  summons,  say. :  Let  all  parties 
concerned  (Sc. :  Proceed  as  in  Form  1077  to  at  the  time  specified 
in  the  margin  hereof)  upon  the  hearing  of  an  application  on  the 
part  of 

In  either  case,  continue,  thus:  the  above-named  A.  B., of  (m) 
{residence  and  description),  {or,  the  abtf\re-nam'ed  CD.,  of, 
dc.  (m)],  that  {Continue  as  in  Form  1370,  to  the  end). 

Dated  {dc. :  Conclude  as  in  Form  1075,  including  the  foot-note, 
or  1077). 
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Summons  for 
declaration 
that  the  land 
is  freed- from 
the  incum- 
brance (a;), 
[Dan.  Pr. 
1943.] 


(See  Form  1371.) 
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Originating 
summons  for 
production  of 
documents 
under  an 
acknowledg- 
ment of  the 
right  to  pro- 
duction (y). 
[Dan.  Pr. 
1943.] 


19—.    B.  No.  -. 
In  the  High  Court  of  Justice, 
ChancBiry  Division . 

{Name  of  Judge  {z).) 

In  the  mktter  of  an  acknowledgment  of  the  right  to 

production  of  documents,  dated  the of ,  19 — , 

given  by  A.  B.  to  C.  D. 

And  in  the  matter  of  the  Conveyancing  Act,  1881. 
Let  {dc. :  Proceed  as  in  Form  1075,  to  which  is  issued)  upon 


(«)  The  applicant  must  be  a  party  to  the  sale:  Conveyancing  Act,  1881, 
s:    5. 

(a)  Whether  the  declaration  that  the  land  is  free  can  be  properly  com- 
prised in  the  order  directing  the  payment  into  Ct.  appears  to  be  open  to 
question.  In  BicUn  v.  D.,  W.  N.  (1882)  113 ;  30  W.  R.  887,  it  was  held  that 
in  an  action  to  which  the  incumbrancer  was  no  party,  liberty  should  be  reserved 
by  the  order  for  payment  into  Ct.  to  apply  at  Chambers  for  an  order  declaring 
the  land  free.  In  the  somewhat  analogous  case  of  an  application  for  a  vesting 
order,  it  is  well  established  that  no  such  order  will  be  made  until  the  purchase- 
money  has  been  paid  into  Ct.:  see  note  (r),  at  p.  683. 

iy')  See  Conveyancing  Act,  1881,  s.  9  (7) ;  Wolstenholme,  61 ;  Hood  &  ChaUis, 
51,  52.  As  to  an  acknowledgment  and  the  effect  thereof,  see  Conveyancing  Act, 
1881,  s.  9  (1),  (2),  (3),  (4),  (5),  (6),  (8),  (12),  (13),  (14). 

(2)  See  O.  V.  9  (6). 
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the  application  of  the  above-named  C.  D.  [or  as  mat;  be  (a)],  of, 
dc,  that  the  above-named  A.  B.  [or  as  may  6e  (6)],  of,  dc, 
may  bo  ordered  to  produce  for  inspection  to  the  applicant,  or  to 
any  other  person  duly  authorised  by  him  in  vi^riting  (c),  at  all 
reasonable  times,  the  following  documents  {Describing  them), 
Or,  if  the  documents  we  numen-ous,  the  documents  mentioned 
in  the  schedule  hereto, 
and  to  deliver  to  the  applicant  true  copies  or  extracts  of  or  from 
such  documents  as  he  shall  in  writing  request:  the  applicant 
undertaking  to  pay  Mr.  Y.  Z.  (the  solicitor  of  the  said  A.  B.) 
his  proper  costs  and  charges  of  making  such  copies  or  extracts. 

And  that  the  said  A.  B.  [or  as  maij  be]  may  be  ordered  to  pay 
the  costs  of  this  application  (d) . 

Dated  (dc. :  Conclude  as  in  Form  1075,  including  the  foot- 
note) . 


1944.] 


,    .  .  2165. 

{Title  as  in  preceding  iForm,  substituting  undertaking  for  safe  Originating- 

custodj'  for  acknowledgment  of  the  right  to  production:   other  iu^^"a/to 
fonrMl  parts  as  in  Form  1075)  da,niages  sus- 

upon  the  application  of  the  above-named  C.  D.  [or  as  may  be],  &o.,  of  doou-* 

of,   d-C.  (/).  menteoon- 

.         .  .  tamed  in  an 

That  an  inquiry  may  be  directed  as  to  what  (if  any)  damages  undertaking 

has  been  sustained  by  the  applicant  in  consequence  of  the  loss  of  c^atody  U) 

[or,  destruction  of — or,  injury  to]  the  following  documents  {Des-  [Dan.  Pr. 

cribing  them), 

Or,  if  the  docurrtents  are  numerous,  the  documents  mentioned 

in  the  schedule  hereto, 

being  the  documents  comprised  in  the  undertaking  for  safe  custody 

thereof,  dated  the  --of ,  19 — ,  given  by  the  above-named 

A.  B.  to  the  applicant  [or  as  nmy  he]. 

And  that  in  case  it  shall  appear  that  any  such  damages  have 

been  sustained  by  the  applicant,  the  said  A.  B.  {g)  [or  as  may  be] 

(a)  As  to  the  person  entitled  to  require  performance  of  the  obligations 
imposed  by  an  acknowledgment,  see  Conveyancing  Act,  1881,  a.  9  (3). 

(J)  As  to  the  person  bound  to  perform  the  obligations  imposed  by  an  acknow- 
ledgment, see  Conveyancing  Act,  1881,  s.  9  (2). 

(c)  See  Conveyancing  Act,  1881,  s.  9  (7). 

(d)  See  Conveyancing  Act,  1881,  s.  9  (7),  and  s.  69  (7). 

(e)  Ibid.  a.  9  (10);  Wolstenholme,  47;  Hood  &  Challis,  53—56.  As  to  an 
undertaking  for  safe  custody,  and  the  cffoc-t  thereof,  see  Conveyancing  Act, 
1881,  3.  9  (9),  (11),  (12),  (13),  (14). 

(/)  As  to  the  person  entitled  to  apply,  see  Conveyancing  Act,  1881,  s.  9  (10). 
(17)  As   to   the  person   liable   under   an    undertaking  for    safe  custody,  see 
Conveyancing  Act,  1881,  ».  9  (9) ;  Wolstenholme,  51,  52. 
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Originating 
summons  to 
bind  the 
interest  of  a 
married 
woman  not- 
withstanding 
restraint  on 
anticipation 

[Dan.  Pr. 
1944,  1945.] 


may  be  ordered  to  pay  to  the  applicant  the  amount  which  shall  be 

certified  to  be  due  to  him  in  respect  of  such  damages,  within 

days  after  the  filing  of  the  Master's  certificate  in  answer  to  such 
inquiry:  together  with  the  costs  of  the  applicant  of  this  applica- 
tion, and  consequent  thereon,  and  of  the  said  inquiry  (h) — such 
costs  to  be  taxed. 

Dated  (dc. :  Conclude  as  in  Form  1075,  including  the  foot- 
note) . 


19—.    B.  No.  — . 
In  the  High  Court  of  Justice, 
Chancery  Division. 
Name  of  Judge  (fe).) 

In  the  m'atter  of  the  trusts  of  an  indenture  of  settlement 

dated   the  day   of  ,    19 — ,    executed   on  the 

marriage  of  E.  B.  and  A.  B. 

And  in  the  matter  of  the  Conveyancing  Act,  1911  (Z). 

Let  E.  F.,  of ,  in  the  county  of ,  and  G.  H.,  of ,  in 

the  county  of ,  the  trustees  of  the  above-^mentioned  indenture 

of  settlement,  within  eight  days  (dtc. :  Proceed  as  in  Form  1075 
to  which  is  issued)  upon  the  application  of  A.  B.,  the  wife  of  E.  B., 
of  (addsress  and  description),  that,  notwithstanding  the  applicant  is 
restrained  from  anticipating  her  interest  under  the  above-men- 
tioned indenture  of  settlement,  she  may  be  at  liberty  to  charge 
her  life  interest  under  the  said  settlement  with  an  annual  sum 

not  exceeding  £ ,  for  the  purpose  {State  what;  as  thus:  of 

raising  by  mortgage  sufiicient  to  pay  and  discharge  certain  debts 

(A)  The  Ct.  may  make  such  order  as  it  thinlcs  fit  respecting  the  coats,  charges 
or  expenses  of  all  or  any  of  the  parties  to  any  application:  h.  69  (7). 

(i)  See  Conveyancing  Act,  1911,  s.  7;  Wolstenholme,  197 — 199;  Seton,  871; 
JTorms  of  orders,  ibid.  866 — 869,  Ivos.  1 — 5.  As  to  the  intention  of  the  section, 
see  Tamplin  v.  Miller,  30  W.  R.  422 ;  lie  Pollard,  (1896)  2  Ch.  552.  The  power 
of  the  Ot.  under  the  section  will  be  exercised  with  caution:  Se  Little,  40  C.  D. 
418.  The  application  is  usually  made  by  originating  summons,  except  where 
made  in  a  pending  action  or  proceeding.  For  other  forms  of  summons,  see 
Maroy's  Forms,  2nd  ed.  Noa.  49,  50.  It  is  the  practice  to  adjourn  the  appli- 
cation to  the  Judge,  in  order  that  he  may  exercise  his  personal  discretion  in  the 
matter.  The  application  may  also  be  made  by  petition:  Re  Blund'ell,  (1901) 
2  Ch.  221.  It  is  not  usual  to  ascertain  the  consent  of  the  mariried  woman  by 
her  separate  examination:  Hodges  v.  H.,  20  C.  D.  749;  but  the  Judge  requires 
to  be  satisfied  that  the  application  is  made  with  her  full  and  free  consent,  and 
that  she  understands  the  effect  of  it.  As  a  rule  the  trustees  of  the  settlement 
are  required  to  be  served.    For  forms  Of  order,  see  Seton,  866—869,  Noa.  1—5. 

(A)  See  0.  V.  9  («). 

(0  Where  the  application  is  made  in  a  pending  action  or  proceeding,  the 
summons  need  not  bo  entitled  in  the  Act:   Re  Landfield,  30  W.  R.  377. 
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incurred  by  her  amounting  to  £ — :— ,  together  with  the  taxed  costs 
of  and  relating  to  this  application,  and  consequent  thereon)  {m). 
Dated  {<&c.:  Conclude  as  in  Form  1075,  including  the  foot- 
note). 


(See  Forms  1564,  1565.) 


In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge.) 
Between  A.  B.  . 


19—.    B.  No. 


Plaintiff, 


and 


CD Defendant  (p) 

Let  (dc. :  Proceed  as  in  Form  39,  to  noon),  on  the  hearing  of 

an  application  on  the  part  of  the  above-named  defendant  CD., 

that  relief  against  forfeiture  of  the  lease  in  the  statement  of 

claim  [or,  in  the  indorsement  on  the  writ  of  summons]  in  this 

a,ction  mentioned,  may  be  granted  upon  the  terms  following  (State 

them),  I     fl 

Or,  that  an  inquiry  may  be  directed  to  ascertain  what  damages, 

if  any,  the  plaintiff  is  entitled  to  recover  from  the  applicant 

in  respect  of  the  breach  [or,  breaches]  of  covenant  complained 

of  by  the  plaintiff,-  and  that,  upon  payment.by  the  applicant  to 

the  plaintiff  of  the  amount,  if  any,  which  shall  be  certified  to 

be  due  to  him,  within days  from  the  filing  of  the  Master's 

certificate  in  answer  to  such  inquiry,  together  with  the  costs 
of  this  action,  including  the  costs  of  this  application  (such 

(m)  See  note  (X),  preceding  page. 

(«)  See  Conveyancing  Act,  1881,  s.  25  (2);  Wolstenholme,  10th  ed.,  93 — 
85;  Hood  &  Challis,  102 — 106;  and  see  note  (»),  at  p.  808,  and  cases  there  cited. 

(o)  See  Conveyancing  Act,  1881,  s.  14  (2);  Wolstenholme,  59—66;  Hood 
&  Challis,  63,  72;  Seton,  2306—2309;  QuUter  v.  Maplesan,  9  Q.  B.  D.  672;  Lock 
V.  Pearce,  (1893)  2  Ch.  271.  For  form  of  notice  to  be  given  to  a  lessee  before 
enforcing  right  of  re-entry  or  forfeiture  under  Conveyancing  Act,  1881,  s.  14 
(1),  (3),  (4),  see  Chitty's  Forms,  698.  As  to  the  power  of  the  Ct.  to  protect 
nnderlessees,  see  Conveyancing  Act,  1892,  9.  4;  Cholmeley's  School  (IVarden 
of)  V.  Sewell,  (1893)  2  Q.  B.  254. 

(p)  The  application  for  relief  may  be  made  in  the  action,  if  any,  brought 
by  the  lessor,  or  in  an  action  brought  by  the  lessee:  Conveyancing  Act,  1881, 
s.  14  (2);  relief  cannot  be  obtained  on  originating  summons:  Lock  v.  Pearce, 
(1893)  2  Ch.  271. 


2167. 

Summons  for 
sale,  in  action 
for  fore- 
closure or 
redemption 
(«)■ 

2168. 
Summons  for 
relief  from 
forfeiture,  in 
action  to 
enforce  right 
of  re-entry  or 
forfeiture  for 
breach  of 
covenant  in  a 
lease  (o). 
[Dan.  Pr. 
]  9-16,  note  (?).] 


1152 


STATUTORY  JURISDICTION.      [Ch.  XXXVIII- 


costs  to  be  taxed),  the  applicant  may  be  relieved  from  for- 
feiture of  the  lease  in  the  etatemient  of  claim  {^or,  in  the- 
indorsement  on  the  writ  of  summons]  in  this  action  mentioned^ 
in  respect  of  such  breach  [or,  breaches]  of  covenant. 

And  that  in  the  meantime  aU  further  proceedings  in  this  action. 
maj;  be  stayed. 

Dated  {dc. :  Continue  as  in  Form  39). 


2169. 

Originating 
summons  on 
behalf  of 
infant  benefi- 
ciaries for  the 
appointment 
of  trustees  for 
the  purposes 
of  sect.  42  of 
Conveyancing 
Act,  1881  (j). 


19-.    W.  No.  — . 
In  the  High  Court  of  Justice, 
Chaacery  Division . 
(Name  of  Judge.) 

In  the  matter  of  the  freehold  house,  No.  12, Street,, 

in  the  parish  of ,  in  the  county  of ,  and  of  the- 

freehold  house  situate  in  Street,  in  the  parish  of 

— =-  aforesaid,  and  of  certain  freehold  land  and  here- 
ditaments adjoining  the  Inn,  Street,  in  the- 

parish  of aforesaid,    respectively  settled  by  [the 

■settlement  created  by]  the  will  of  E.  C.  W.,  deceased,. 

dated  the of ,  19 — . 

And  in  the  matter  of  the  Conveyancing  Act,  1881. 
And  in  the  matter  of  the  Settled  Land  Acts,  1882  tO' 
1890. 
Let  all  parlies  {dc. :  Proceed  as  in  Form  1077  to  at  the  time 
specified  in  the  margin  hereof),  on  the  hearing  of  an  applioationon 
the  pajt  of  K.  W.,  A.  W.,  and  C.  W.  (the  persons  beneficially 
entitled  under  the  above-mentioned  several  settlements  created  by 
the  above-mentioned  wiU  to  the  possession  of  certain  of  the  above- 
mentioned  hereditaments,  and  of  undivided  shares  in  the  remainder 
of  the  same  hereditaments),  infants,  by  E.  W.;  of,  dc,  widow, 
their  next  friend: — 

1.  That  T.  S.,  of  (address  and  description),  and  G.  M.,  of 
address  and  description),  may  be  appointed  trustees  under  the 
above-mentioned  .several  settlements  created  by  the  above-men- 
tioned wiU  in  the  above^mtentioned  hereditaments,  and  in  such 
undivided  shares  therein  as  aforesaid,  for  the  purposes  of  sect.  42 

(?)  See  Conveyancing  Act,  1881,  s.  42,  as  amended  by  Conveyancing  Act, 
1911,  s.  14;  Wolstenholme,  109—113;  Hood  &  ChalUs,  123— 126 ;  Seton,982,983. 
For  the  form  in  the  text,  see  Marey's  Forms,  2nd  ed.  No.  61.  For  form  of 
order  appointing  persons  to  manage  the  real  estate  of  an  infant,  see  Seton, 
976,  No.  12.  See  also  Settled  Land  Act,  1882,  s.  60,  and  Forms  2246,  2248, 
and  notes  thereto,  post. 
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of  the  Conveyancing  Act,  1881,  And  also  for  the  purposes  of  the 
Settled  Land  Acts,  1882  to  1890,  or,  in  lieu  of  such  latter  appoint- 
ment, that  the  powers  conferred  upon  a  tenant  for  life  in  relation 
to  a  sale  of  land,  and  generally  by  the  Settled  Land  Acts,  mlay; 
be  exercised  by  the  said  T.  S.  and  G.  M.  on  behalf  of  the  eaidl 
K.  W.,  A.  W.,  and  C.  W.,  during-  their  respective  minorities. 

2.  That  provision  may  be  made  for  the  costs  of  this  application, 
such  coets  to  be  taxed  as  between  solicitor  and  client  (r) . 

Dated  {dc. :  Conclude  as  in  Form  1077). 


Section  VII.— The  Copy  hold  Act,  1894  (s), 

{Dan.  Pr.,  pp.  1875—1878.] 

T^T-      ,       r.  2170. 

High   Court  of  Justice,  Request  for 

Chancery  Division.  i°^f3*/ 

Ledger    Credit  )  ^^   P"'*'    *^^    ^"^^'^^    °*   Agriculture    and  tai^^l^t). 
,-f.  ■,  .         \  Fisheries,  and  the  Manor  of  Lawford  in  the  C^^n-  Pr. 

(Pol.  ).  n        i        j;  -CI  r  I.     /    s-r  1876.1 

'  County  01  liissex  \ar  as  may  he  (m)j. 

The  paymaster  is  hereby  requested  to  issue  a  direction  to  the. 

Bank  to  receive  from  A.  B.  the  sum  of  £ ,  lodged  pursuant  to 

the  Copyhold  Acts. 


(»•)  See  note  (A),  p.  1150. 

(«)  See  the  Copyhold  Act,  1894  (57  &  58  Vic.  o.  46),  ss.  26,  30,  31,  32,  33; 
Seton,  2448—2463. 

(<)  See  S.  O.  Funds  Rules,  1905,  rr.  30,  40;  Pay  Office  Form  No.  9.  A 
fee  of  Is.  is  payable:  by  a  stamp  impressed  on  the  request:  Ord.  as  to  S.  C. 
Fees,  1884,  Sched.  No.  106 ;  Ord.  as  to  Stamps,  July,  1884.  A  letter  from  tha 
Board  of  Agriculture  and  Fisheries,  showing  the  amount  to  be  lodged,  should 
be  produced  with  the  request.  If  the  sale  is  by  private  deed,  the  document  must 
be  produced  at  the  Pay  Office  in  verification  of  the  amount  to  be  lodged. 
Interest  from  the  date  of  notice  requiring  enfranchisement  to  the  date  of 
lodgment,  where  payable,  should  be  agreed  at  the  Pay  Office.  For  forms  of 
direction  and  certificate,  see  Forms  1788,  1789.  Money  lodged  in  Ct.  pursuant 
to  tlie  Copyholds  Acts  is  not  placed  on  deposit:  S.  C.  Funds  Rules,  1905, 
X-.  77  (if). 

(«)  The  name  and  locality  of  the  manor  must  be  stated:  S.  C.  Funds  Rules, 
1905,  r.  40.  Where  the  land  enfranchised  is  vested  in  the  Crown  in  remainder 
or  reversion  expectant  on  an  estate  of  inheritance,  the  compensation  (if  it  is 
a  gross  sum,  and  is  not  agreed  to  be  paid  to  trustees),  is  to  be  paid  into 
Ct.  to  the  account  of  ex  parte  His  Majesty  the  King,  and  the  pierson  for  the 
time  being  entitled  to  the  rents  and  profits  of  the  manor:  Copyhold  Act,  1894, 
8.  69. 

D.-l'  '  73 
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2171. 

Originating 
summons  for 
investment  of 
money  paid  in 
and  for  pay- 
ment of  divi- 
deads  to 
tenant  for 
life  («). 
{Dan.  Pr  . 
1877.] 


19—.    B.  No.  — . 
In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Judge  («/).) 

In  the  matter  of  the  settled  estates  of  A.  B. 
Ex  parte  the  Board  of  Agriculture  and  Fisheries. 
And  in  the  matter  of  the  Copyhold  Act,  1894. 
If  there  are  respondents  to  the  summons,  say :  Let  {dc. :  Pro- 
ceed as  in  Form  1075,  to  which  is  issued),  upon  the  application  of 
7/  there  are  no  respondents,  say :  Let  all  parties  {dc. :  Proceed 
as  in  Form  1077,  to  at  the  time  specified  in  the  margin  hereof), 
on  the  hearing  of  an  application  on  the  part  of 

In  either  case  continue  thus:  C.  D.,  of  {residence  and  descrip- 
tion), the  tenant  for  life  of  the  manor  of ,  in  the  county  of 


1 .  That  it  may  be  referred  to  the  taxing  master  to  tax  the  costs 
of  the  applicant  and  of  {Name  any  other  persons  entitled  to 
costs),  of  this  application  and  consequent  thereon,  as  between 
solicitor  and  client. 

2.  That  out  of  the  £ ,  money  on  deposit  in  Court  to  the 

credit  of  "  Ex  parte  the  Board  of  Agriculture  and  Fisheries:  The 

account  of  the  manor  of ,"  the  costs  of  the  applicant  and  of 

{Name  the  other  persons  who  are  entitled  to  costs)  may  be  paid. 

3 .  That  out  of  the  residue  of  the  said  £ — ■- — ,  money  on  deposit, 

the  sum  of  £ ,  being  the  interest  which  has  been  credited  in 

respect  of  the  sum  of  £ ,  paid  into  Court  to  the  like  credit, 

while  the  same  has  been  on  deposit,  and  any  intetest  to  be  credited 
in  respect  thereof,  may  be  paid  to  the  applicant  CD. 

4.  That  the  residue  of  the  said  sum  of  £ ,  money  on  deposit, 

may  Be  invested  in  Consols,  and  that  the  dividends  thereon  as  they 
accrue  due  during  the  life  of  the  applicant  CD.  may  be  paid  to 
the  said.  CD.  until  further  order. 


(k)  All  applications  under  the  Copyhold  Acts  respecting  money  or  securi- 
ties in  Ct.  must  be  made  by  summons  at  Chambers:  O.  LV.  2  (11).  The 
application  is  made  by  originating  summons,  not  inter  partes  (Form  107S)  if 
there  are  respondents,  or  ex  parte  (Form  1077)  if  there  are  no  respondents.  If 
any  previous  application  has  been  made,  an  ordinary  summons  will  suffice. 
The  summons  is  not  to  be  served  on  the  Board  of  Agriculture  and  Fisheries,  in 
■whom  by  the  Board  of  Agriculture  Act,  1889  (52  &  53  Vic.  c.  30),  and  the 
Board  of  Agriculture  and  Fisheries  Act,  1903  (3  Edw.  7,  c.  31),  are  now 
vested  the  powers  formerly  in  the  Copyhold  Commissioners  and  their  successors, 
the  Land  Commissioners  for  England,  unless  the  Judge  so  directs:  O.  LV. 
2  (11).     For  forms  of  orders,  see  Seton,  2448—2451,  Nos. 

(S^)  See  O.  V.  9  (6). 
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Or,  in  lieu  of  paragraphs  2,  3,  4,  if  the  summons  is  franied 
mth  a  Pay  Office  Schedule,  say :  that  the  funds  in  Court 
may  be  dealt  with  as  directed  in  the  schedule  hereto  (a) . 


Section  VIII. — Acts  relating  to  Ecclesiastical  Estates  (&). 

ISan.  Pr.,  pp.  1878—1881.] 
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In  the  High  Court  of  Justice,  •  Petition  for 

r\r.  T\-    •   ■  sale  of  eocle- 

Lhancery  Division.  siastioallease 

{Nam.e  of  Judge  (d).  («^^^  ^^ 

In  the  matter  of  the  estate  of  I.  B.,  deceased.  isso.] 

And  in  the^matfer  of  the  Ecclesiastical  Commissioners 
Act,  1860. 

To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  C.  D.,  of,  dc,  and  E.  F.,  of,  dc. 

Showeth  as  follows: 

1 .  By  an  indenture  of  lease  made  the ,  19 — ,  between  the 

Dean  of  St.  P.  E.,  of  the  one  part,  and  W.  B.,  of  the  other  part, 
certain  lands  therein'  described  were  granted  and  demised  by  the 
said  Dean  to  the  said  W.  B.,  his  heirs  and  assigns,  for  the  lives 
of  M.  B.,  J.  H.,  and  E.  B.,  therein  respectively  described,  and 
the  life  of  the  longest  liver  of  them,  at  the  yearly  rent  thereby 
resei-ved,  and  under  the  covenants  therein  mentioned. 

2.  By  divers  assurances  and  acts  in  the  law  the  estate  and 
interest  of  the  said  W.  B.  and  his  heirs  under  the  said  lease 
became  vested  in  I.  B. 

3.  By  the  statutes  relating  to  cathedral  endowments,  and  an 
■order  of  Her  late  Majesty  Queen  Victoria  in  Council  dated,  dc, 
duly  published  in  the  London  Gazette,  the  said  lands  became 
vested  in  the  Ecclesiastical  Commissioners  of  England,  subject  to 
.the  said  lease. 

4.  By  his  will  dated  the of ,  19 — ,  the  said  I.  B.  gave 

and  bequeathed  the  said  leasehold  hereditaments  and  premises  to 
your  petitioners  upon  the  trusts  following,  that  is  to  say  (Set  out 
the  trusts  so  far  as  material) . 

(«)  The  directions  for  payment  of  coats,  payment  of  interest  money,  invest- 
ment of  residue,  and  payment  of  dividends  vrill  be  contained  in  a  payment 
schedule  to  the  order:  S.  0.  Funds  Rules,  1894,  rr.  6,  10,  11,  24,  25,  46. 

(*)  See  S  &  6  Vic.  c.  26,  ss.  8,  12;  14  &  15  Vic.  c.  104,  s.  7;  tlie  Eccle- 
siastical Commissioners  Act,  1860  (23  &  24  Vic.  c.  124),  ss.  29,  36—38 ;  Seton, 
1712. 

(c)  See  Beclesiaatical  Commissioners  Act,  1860  (23  &  24  Vio.  o.  124),  s.  38. 
J'or  form  of  order,  see  Seton,  1708,  No.  9. 

(fO  See  O.  V.  9  (</). 
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5.  The  said  I.  B.  died  on  the of ,  19—,  and  his  said 

will  Was  on  the  — —  of ,  19 — ,  proved  in  the  Principal  [or  as 

may  6e]  Registry  of  the  Probate  Division  of  this  Court  by  your 
petitioners,  the  executors  therein  named. 

6.  Your  petitioners  have  no  power  to  sell  the  said  leasehold 
hereditaments  and  premises;  and  G.  H.,  the  person  entitled  to  the 
annual  proceeds  thereof,  is  an  infant  under  the  age  of  twenty-one 
years. 

7.  M.  B.,  one  of  the  lives  mentioned  in  the  said  lease,  is  dead^ 
and  J.  H.  and  E.  B.,  the  other  lives  therein  ipentioned,  are  of  the 
respective  ages  of years  and years. 

8.  No  renewal  of  the  said  lease  can  be  obtained  from  the 
Ecclesiastical  Commissioners. 

9.  By  an  agreement  in  writing  dated  the of ,  19 — , 

made  between  your  petitioners  of  the  one  part,  and  Y.  Z.,  of  the 
other  part,  your  petitioners  agreed,  subject  to  the  sanction  and 
approbation  of  this  Court,  with  the  said  Y.  Z.  for  the  sale  of  the 
said  leasehold  interest  in  the  said  hereditaments  and  premises 
vested  in  them  as  such  trustees  as  aforesaid  for  the  sum  of  £ . 

10.  Your  petitioners  are  advised  and  believe  that  it  is  very 
greatly  to  the  benefit  of  all  persons  interested  under  the  will  of 
the  said  I.  B.,  deceased,  that  the  said  proposed  sale  should  be 
sanctioned  and  approved. 

Your  petitioners  therefore  pray  as  follows : 

1.  That  the  sale  of  the  said  leasehold  hereditaments 
and  premises,  upon  the  terms  and  conditions  mentioned 

in  the  said  agreement  of  the of ,  19 — -,  may  be 

sanctioned  and  approved. 

2.  That  the  said  Y.  Z.  may  be  at  liberty  to  pay  to 
your  petitioners  as  such  trustees  as  aforesaid  the  purchase- 
money  payable  under  the  said  agreement. 

3.  That  your  petitioners  and  all  other  necessary 
parties  (if  any)  may  join  in  a  proper  assignment  of  the 
said  leasehold  interest  to  the  said  Y.  Z.;  such  assign- 
ment to  be  settled  by  the  Judgie  in  case  the  parties  differ. 

4.  That  the  costs  of  your  petitioners  and  all  other 
parties  properly  appearing  on  this  application  of  and 
incident  to  the  said  sale,  and  of  and  relating  to  the  said 
assignment,  and  of  this  application,  may  be  taxed  as 
between  solicitor  and.  client;  and  may  be  p^id  and 
retained  by  your  petitioners  out  of  the  purchase-money 
to  be  paid  to  them  by  the  said  Y.  Z.  as  aforesaid. 
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5.  That  the  residue  of  such  purchase-money  may  be 
invested  by  your  petitioners,  and  held  by  them  upon  the 
same  trusts,  as  far  as  the  circumstances  of  the  case  will 
admit,  as  the  said  leasehold  hereditaments  and  premises 
are,  under  the  will  of  the  said  I.E.,  deceased,  subject  to 

Or  that  {Conclude  as  in  Form  36;  and  add  footnote, 

Form  37). 


Section  IX. — The  Finance  Act,  1894(e). 

[Dan.  Pr.,  pp.  1974,  1975.] 

/  'I'l'         '         J  2173. 

19 — ■.      Gr.  No.  — .         Summons 

In  the  High  Court  of  Justice,  fo"^'"^ 

Chancery  Division.  determination 

f-KT  J!    T     T       /    ^   \  of  a  dispute 

{JSame  of  Judge  {g)-)  as  to  how  the 

In  the  matter  of  the  estate  of  W.  G.,  deceased.  SedS  i* 

And  in  the  matter  of  the  Finance  Act,  1894.  to  be  borne 

Between  M.  G.  (widow),  W    S.,  and  G.  L.  .     .  Plaintiffs,  [can  Pr 

and  1973.] 

W.  E.  C.  G.  and  H.  F.  R.  and  H.  H.  G.  Defendants  (h). 
Let  the  defendants  W.  E.  0.  G.,  of,  dc,  and  H.  F.  R.,  of,  dc, 

the  trustees  of  an  indenture  of  settlement  made  the of , 

19 — ,  between  {State  parties)  (being  a  settlement  executed  on  the 
•marriage  then  intended  and  shortly  afterwards  solemnized  between 
the  {State  whom))  and  the  defendant  H.  H.  G.,  of,  dc,  one  of 
the  residuary  legatees  under  the  will  of  the  above-named  W.  G., 
deceased,  within  eight  days  {de. :  Proceed  as  in  Form  1074,  to 
which  is  issued),  up.on  the  application  of  M.  G.,  of,  dc.  (widow), 
W.  S.,  of,  dc,  and  G.  L.,  of,  dc,  the  trustees  and  executors  of 
the  said  will,  that  the  following  question  arising  in  the  adminis- 
tration of  the  estate  of  the  said  testator  may  be  determined  under 
the  Rules    of    the    Supreme    Court,  Order  LV.   Rules  3,  sub- 

(e)  See  Finance  Act,  1894  (57  &  58  Vie.  u.  30);  amended  by  Finance  Act, 
1896  (59  &  60  Vic.  c.  28),  s.  24;  Finance  Act,  1898  (61  &  62  Vic.  e.  10), 
ss.  13,  14;  Finance  Act,  1900  (63  Vic.  o.  7),  ss.  11 — 14.  As  to  appeals  from  the 
Commissioners  of  Inland  Revenue,  see  Finance  Act,  1894,  a.  10;  R.  S.  C. 
(Finance  Act),  1895;  Vol.  2,  Ann.  Pr.  1912,  p.  1171.  A  petition  of  appeal 
has  to  be  filed  in  the  King's  Bemembrauoer's  Department  of  the  Central  Office : 
r.  3.  The  Ct.  or  a  Judge  may  order  the  petition  to  be  heard  before  a  Judge  of 
the  Chancery  Division:  r.  6;  and  0.  XLIX.  r.  7,  shall  apply  to  any  such  order. 

(/)  See  Finance  Act,  1894,  s.  14;  0.  LV.  9o,. 

(<7)  See  O.  V.  9  (6). 

(A)  See  0.  LV.  9c  (2). 
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sects,  (a),  (e),  and  (g),  and  9c,  and  under  sect.  14  of  the  Finance 
Act,  1^94,  and  relief  given  in  respect  thereof  without  an  adminis- 
tration of  the  estate  of  the  said  testator,  that  is  to  say:— 

1 .  Whether  the  sum  of  £ covenanted  to  be  paid  by  the  said 

testator  to  the  trustees  of  the  said  indenture  of  settlement  within 
six  months  after  his  death  ought  to  bear  a  rateable  pi'oportion  of 
the  estate  duty  paid  in  respect  of  the  said  testator's  estate,  and 
whether  the  plaintiffs  as  such  executors  as  aforesaid  may  deduct 

the  same  from  the  said  sum  of  £ accordingly,  or  whether  the 

whole  of  the  said  estate  duty  ought  to  be  borne  by  the  residuary 
estate  of  the  said  testator. 

2.  How  the  costs  of  and  incidental  to  this  application  are  to  be 
borne. 

3.  If  land  so  far  as  necessary  that 'the  estate  of  the  said  testator 
may  be  administered  by  the  Court. 

Dated  {dc. :  Conclude  as  in  Form  1074,  including  the  footnote) . 


2174. 

Another  form  19 — .      B.   No.  — - 

for  same  In  the  High  Court  of  Justice, 

purpose.  Chancery  Division. 

{Name  of  Judge  (*).) 

In  the  matter  of  the  trusts  of  an  indenture  of  settlement 

made  the of ,  19 — ,  between  {State  parties). 

And  in  the  matter  of  the  trusts  of  an  indenture  of  re- 
settlement voiSkde  the of ,  19 — ,  between  {State 

parties) . 

And  in  the  matter  of  the  estate  of  the  said  A.  B., 
deceased. 

And  in  the  matter  of  the  Finance  Act,  1894.  ■ 
Between  C.  D.  and  E.  F.        .         .         .  Plaintiffs, 

and 
G.H.  (widow),  I.K.  (widow),  L.M., 

The  Life  Assurance  Society, 

and  N.  0.  (an  infant)    .         .         .     Defendants. 
Let  C.  D.,  of,  dc,  widow,  who  claims  to  be  entitled  to  p. 

jointure  of  £ per  annum,  commencing  at  the  death  of  the 

above-named  A.  B.,  deceased,  and  charged  upon  the estate 

in  the  county  of  ,  comprised  in  the  above-mentioned  inden- 
tures of  settlement  and  re-settlement,  I.  K  ,  of,  dr.,  widow,  who 
claims  to  be  entitled  to  a  jointure  of  £ per  annum,  commencing 

(0  See  0.  V.  9  (S). 
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at  the  death  of  the  said  A.  B.,  and  charged  upon  the  estates 
comprised  in  the  said  indentures  of  settlemraat  and  re-settlement, 
L.  M.,  of,  dc,  who  claims  to  be  tenant  for  life  in  possession  of 
the  said  last-mentioned  estates  as  purchaser  from  the  mortgagees 

of  the  life  estate  of  P.  Q.,  The Life  Assurance  Society, 

whose  registered  ofiioe  is  situate  at,  dc,  who  claim  to  be  mort- 
gagees of  the  aforesaid  interest  of  the  defendant  L.  M.  in  the 
said  estates,  and  N.  0.,  of,  dc,  an  infant,  who  claims  to  be  the 
tenant  in  tail  in  remainder  of  the  said  estates,  within  eight  days 
(dc. :  Proceed  as  in  Form  1074,  to  which  is  issued),  upon  the 
application  of  C.  D.,  of,  dc,  and  E.  F.,  of,  dc,  the  trustees  of 
the  above-mentioned  indenture  of  re-settlement  for  the  determina- 
tion of  the  following  questions  under  the  Rules  of  the  Supreme 
Court,  Order  LV.  Rule  3,  sub-sects,  (a),  (e)  and  (g),  and  Rule  9c, 
and  under  sect.  14  of  the  Finance  Act,  1894. 

1.  Whether  the  plaintiffs,  as  such  trustees  as  aforesaid,  have 
power  under  sect.  9,  sub-sect.  6,  of  the  Finance  Act,  1894,  to 
raise  the  amount  of  the  estate  duty  payable  on  the  death  of  tho 

said  A.  B.  in  respect  of  the  said  jointure  of  £ charged  in 

favour  of  the  defendant  G .  H .  upon  the  said  — —  estates,  and  any 
interest  and  expenses  properly  paid  or  incurred  by  them  in  respect 
thereof  by  a  mortgage  of  the  said  estates  or  a  part  thereof,  not- 
withstanding that  such  jointure  has  been  treated  by  the  Commis- 
sioners of  Inland  Revenue  for  the  purposes  of  estate  duty  as  an 
estate  by  itself,  and  has  not  been  aggregated  with  any  other 
property  passing  on  the  death  of  the  said  A .  B . 

2.  How  the  estate  duty  payable  in  respect  of  the  said  jointure 

of  £ is  to  be  borne  as  between  the  persons  interested  in  the 

said estate,  and  in  particular  whether  such  estate  duty  ought 

to  be  repaid  by  the  defendant  C  H.  to  the  plaintiffs  or  other 
person  or  persons  paying  the  same,  or  whether  she  ought  to  pay 
interest  upon  the  amount  of  such  duty  to  the  defendant  L.  M..  • 
and  the  defendant  society,  and,  if  so,  at  what  rate. 

3.  How  the  proportion  of  the  estate  duty  payable  on  the  death 
of  the  said  A.  B.,  in  respect  of  the  estates  comprised  in  the  said 
indenture  of  re-settlement,  to  be  borne  by  the  defendant  I.  K., 

as  being  entitled  to  the  said  jointure  of  £ charged  thereon,  is 

to  be  determined. 

4.  Whether  the  defendant  1.  K.  wiU  be  entitled  to  charge  the 
proportion  of  estate  duty  to  be  borne  by  her  as  aforesaid  upon  the 
corpus  of  the  said  estates,  and,  if  so,  upon  what  terms  as  to. 
interest  and  otherwise. 

5 .  That  the  costs  of  all  parties  of  this  application  may  be  taxed^ 
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as  between  solicitor  and  client,  and  the  amount  thereof  may  be 
retained  and  paid  by  the  plaintiffs  out  of  any  moneys  in  their 
hands  applicable  for  paymtent  of  the  estate  duty  payable  upon  the 
death  of  the  said  A.  B.,  deceased,  in  respect  of  the  settled  estates 
com'prised  in  the  above-mentioned  indentures  of  settlement  and 
re-settlement,  or  that  such  costs  may  be  otherwise  provided  for. 

Dated  {dc. :  Conclude  as  in  Form  1074,  including  the  foot- 
note). 


2176. 

Petition  for 
consent  of  the 
Court  as  pro- 
tector of  a 
settlement, 
in  place  of  a 
person  under 
disability  (l). 
[Dan.  Pr. 
1874.] 


Section  X. — Fines  and  Recoveries  Act,  1833  (fc). 

[Dan.  Pr.,  pp.  1874,  1875.] 

In  the  High  Court  of  Justice, 
Chancery  Division. 
{Narrie  of  Judge  (m).) 

In  the  matter  of  A.  B.,  an  infant  [or  as  may  be]. 
And'  in  the  matter  of  the  Fines  and  Recoveries  Act, 
1833  (w). 
To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  C.  D.,  of  (residence  and  description). 
Showeth  as  follows: 

1.  State  the  limitations  of  the  settled  estate;  and  the  manner 
mfhidh  the  person  under  disability  beccnrife  protector  of  the  settle- 


2.  State  the  nature  of  the  disability  of  such  person. 

3.  State  h^w  the  petitioner  has  become  tenant  in  tail  of  the 
settled  estate. 

4.  Your  petitioner  is  desirous  of  barring  his  estate  tail  in  the 
said  settled  estate,  and  vesting  the  fee  simple  thereof  in  himself. 

Your  petitioner  therefore  prays,  that  this  honourable 
Court  wiU  see  fit:  as  protector  of  the  settlement  made 

by  the  said  indenture  of  the ,  19 —  [or  as  may  be], 

in  the  place  of  the  said  A.  B.:  to  consent  to  a  dis- 
position by  your  petitioner,  under  the  provisions  of  the 
above-mentioned  Act  of  Parliament,  for  the  purpose  of 
barring  the  estate  tail  of  your  petitioner  in  the  heredita- 
ments comprised  in  the  said  indenture;  and  that  a  proper 

(A)  See  Fines  and  Eecoveries  Act,  1833  ("3  &  4  Will.  IV.  c.  74),  ss.  33,  48; 
Seton,  1715—1719. 

(0  For  form  of  order,  see  Seton,  1715,  No.   1. 

(m)  See  0.  V.  9  (d). 

(«)  Where  the  petition  is  pi-eseuted  in  a  pending  action,  it  should  be 
■entitled  in  the  action  and  in  the  matter  of  the  Act. 
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deed  for  tlie  purpose  of  barring  such  estate  tail  may  be 
directed  to  be  settled. 

Or  that  {Conclude  as  in  Form  36;  and  add  footnote, 
Form  37). 


Section  XI. — Improvement  of  Land  Acts  (o). 

[i)o«.  Pr.,  pp.  1884;  188S.]  ^^^^ 

19 — .      B.   No.  — .         Summons 

In  the  High  Court  of  Justice,  fOTdireo-"^ 

Chancerj  Division .  thTso^^d'  of 

(Nan-iie  of  Judge  (g).)  A^-iculture 

In  the  matter  of  the  settled  estates  of  A.  B.,  deceased  may  proceed 

[or  as  -ntay  &e].  with  improve- 

■-  .  ments,  not- 

And  in  the  matter  of  the  Improvement  of  Land  Act,  withstanding 

■\QRA  dissent  (p). 

1864.  ^  [-Dan.  A.' 

Let  {dc. :  Proceed  as  in  Form  1075  doum  to  which  is  issued),  issi.'] 
upon  the  application  of  C.  D.,  of  (residence  and  description),  that 
the  Board  of  Agriculture  and  Fisheries  (r)  may  be  authorised 
to  entertain  and  proceed  with  the  application  which  has  been  made 
to  them  by  the  said  C.  D.,  for  their  sanction  to  {Describe  the 
proposed  improvement),  under  the  provisions  of  the  above-men- 
tioned Act:  notwithstanding  the  dissent  from  such  application  of 
E.  F.  [or  other  circumstance']. 

Dated  (dc. :  Conclude  as  in  Form  1075,  including  the  foot- 


Co)  See  Public  Money  Drainage  Act,  1847  (10  &  11  Vic.  c.  11);  Land 
Drainage  Act,  1847  (10  &  11  Vic.  e.  38) ;  Public  Money  Drainage  Act,  1848 
.(11  &  12  Vic.  0.  119) ;  Public  Money  Drainage  Act,  1850  (13  &  14  Vic.  c.  31) ; 
Public  Money  Drainage  Act,  1856  (19  &  20  Vic.  o.  9) ;  Land  Drainage  Act,  1861 
(24  &  25  Vic.  c.  133) ;  Improvement  of  Land  Act,  1864  (27  &  28  Vic.  c.  114) ; 
Limited  Owners'  Beaidences  Act,  1870  (33  &  34  Vic.  o.  56) ;  Limited  Owners' 
Residences  Act  (1870)  Amendment  Act,  1871  (34  &  35  Vic.  u.  84);  Limited 
Owners'  Reservoirs  and  Water  Supply  Further  Facilities  Act,  1877  (40  &  41 
Vic.  c.  31);  District  CouncUs  Water  Supply  Facilities  Act,  1897  (60  &  61  Vic. 
c.  44);  Improvement  of  Land  Act,  1899  (62  &  63  Vic.  o.  46).  As  to  these 
Acts,  see  Seton,  1700—1702. 

(j»)  See  Improvement  of  Land  Act,  1864  (27  &  28  Vic.  c.  114),  s.  21.  The 
Application  is  made  by  an  originating  summons.  For  forms  of  order,  see  Seton, 
1700,  Nos.  1,  2. 

(?)  See  0.  V.  9  (6). 

(r)  See  Board  of  Agriculture  Act,  1889  (52  &  53  Vic.  c.  30),  and  the  Board 
■of  Agriculture  and  Fisheries  Act,  1903  (3  Bdw.  IV.  c.  31),  by  which  the  powers 
and  duties  of  the  Land  Commissioners  for  England  under  the  Improvement  of 
Land  Acts  were  transferred  to  the  Board  of  Agriculture  and  Fisheries. 
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2177. 

Petition  for 
the  appoint- 
ment of  a 
nominee  to 
surrender  an 
existing  lease, 
and  to  accept 
a  new  lease, 
on  behalf  of 
an  infant  or 
married 
woman  (<). 
[Dan.  Pr. 
1870.]      ■ 


Section  XII.— The  Infants'  Property  Act,  1830  (s). 

[Dan.  Pr.,  pp.  1870—1874.] 
t 
In  the  High  Court  of  Justice, 

Chancery  Division. 
{Name,  of  Judge  (u).) 

In  the  matter  of  A.   B.  [spinster],  an  infant; 

Or,  -of  A.  B*.,  the  wife  of  E.  B.  (an  infant); 
And    in    the    matter   of   the    Infants'    Property   Act,. 
1830  (x). 
To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  the  above-named  A.  B.,  by  C.  D.,  of 
(residence  mid  description),  his  [or,  her]  next  friend. 

Showeth  as  follows: 

1 .  State  the  title  of  the  petitioner  to  the  beneficial  interest  in 
the  lease  proposed  to  he. surrendered. 

2.  State  why  such  surrender  is  deemed  expedient;  and  on  what 
terms  the  new  lease  is  to  he  granted. 

Your  petitioner  therefore  prays,  that  the  said  C.  D., 
or  some  other  proper  person,  may  be  appointed,  in  the- 
place  of  your  petitioner,  to  surrender,  by  deed,  the  said 

indenture  of  lease  of  the ,  19 — ;  and  to  accept  and 

take,  in  the  place  and  for  the  benefit  of  your  petitioner, 
a  new  lease  of  the  premises  comprised  in  the  said  inden- 
ture for  and  during  the  lives  of  N.  O.  and  P.  Q.  \pr  as 
may  he]:  such  surrender  and  new  lease  to  be  settled  by 
the  Judge  (?/). 

Or  that  {Conclude  as  in  Form  36;   and  add  foot- 
note,, Form  37). 


(s)  See  Infants'  Property  Act,  1830  (11  Geo.  IV.  &  1  Will.  IV.  c.  65); 
Seton,  985—988;  Simpson  on  Infants,  3rd  ed.  300—303.  It  is  usually  found 
more  convenient  to  proceed  under  the  Settled  Estates  Act,  1877,  or  the  Settled 
Land  Acts,  1882—1890. 

(0  See  Infants'  Property  Act,  1830  (11  Geo.  IV.  &  1  Will.  IV.  i;.  65),  s.  12. 
For  form  of  order,  see  Seton,  985,  No.  1.  As  to  the  effect  of  a  surrender- 
made  and  of  a  lease  executed  under  the  Act,  see  s.  31;  Dan.  Pr.  1874.  As- 
to  the  uses,  &c.  to  which  the  new  lease  will  be  subject,  see  s.  15;  Dan.  Pr.  1871. 
As  to  the  payment  of  fines,  &c.  before  renewal,  see  s.  20;  Dan.  Pr.  1873.  As- 
to  payment  of  the  expenses  of  renewal;  see  s.  14;  Dan.  Pr.  1871. 

(«)  See  0.  V.  9  (rf). 

(»)  As  to  the  title,  see  Dan.  Pr.  1870,  note  (o);  Seton,  988. 

(y)  See  Seton,  988.     As  to  settling  leases  at  Chambers,  see  Dan.  Pr.  932;. 
and  Forms  1266—1273;   and  notes  thereto. 
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2178. 

(Entitle  the  summons  in  the  action  or  matter  in  which  Summons  for 

the  infant  is  a  ward  of  Court,  or  wherein  the  adminis-  the  case  of  au 
tration  of  the  estate  of  the  infant,  or  his  or  her  main-  ^'^}^^^J^^ 

J-     T       r-  T      1        °^  Court,  &0. 

tenance,  is  under  the  direction  of  the  Court;  ana  also  {z). 

in  the  matter  of  the  Act :  frecedmg  Form ;  and  add  t^*^'  ■^'^• 

reference  to  the  record.) 
Let  {dc. ;  Proceed  as  in  Form  39,  to  noon),  on  the  hearing  of 
an  application  on  the  part  of  the  above-named  A.  B.,  by  0.  D., 
of  (residence  and  description),  his  [her]  next  friend,  that  the  said 
C.  D.,  or  some  other  proper  person,  may  be  appointed,  in  the  plaoe 
of  the  said  A.  B.,  for  the  purposes  following;  namely: 

1.  To  surrender,  by  deed,  a  certain  indenture  of  lease, 

made  the of  -• — ,  19 — ,  between  G.  H.,  of  the  one  part, 

and  L.  M.,  of  the  other  part:  whereby  certain  premises 
situate  at,  dc,  were  demised  to  the  said  L.  M.  for  the  lives 
of  N.  0.  and  P.  Q.,  and  the  life  of  the  longer  liver  of  them 
\_or  as  nmiy  hey,  and  the  beneficial  interest  in  which  said 
indenture  of  lease  is  vested  in  the  said  A.  B. 

2.  To  accept  and  take,  in  the  place  and  for  the  benefit  of 
the  said  A.  B.,  a  new  lease  of  the  premises  comprised  in  the 
said  indenture  of  lease,  for  and  during  the  lives  of  the  said 
N.  0.  and  P.  Q.  [or  as  may  6e]. 

And  that  such  surrender  and  new  lease  may  be  settled  by  tlie 
Judge. 

Dated  ((&c. :  Conclude  as  in  Form  39). 


2179 

Proceed  as  in  Form  2177,  to  as  follows:  Petition  for 

1.  State  the  title  of  the  petitioner  to  the  reversion  of  the  lease  the  surrender 

-  ,     ,  ,        ,  of  an  existing 

proposed  to  he  surrendered.  lease,  and 

2.  State  iifhy  such  surremdcr  is  deemixd  expedient ;  and  on  what  g^'™*  °^  * 

-'  '  new  lease : 

terms  the  new  lease  is  to  be  granted.  where  the  re- 

Your  petitioner  therefore  prays,  that  he  [or,  she]  may  [ongg^  l^ 

be  at  liberty  to  accept  a  surrender  of  the  said  indenture  infant  or  a 

of  lease  dated  the ,  19—;  and  to  make  and  execute  a  woman  («). 

new  lease  of  the  premises  comprised  in  the  said  indenture  JP-™;  ■^"• 
for  and  during  the  lives  of  (dc. :  Conclude  as  in  prayei" 
0/ Form  2177). 


(z)  See  0.  LV.  2  (9).     An  ordinary  summons  is  sufficient. 
(a)  See  Infants'  Property  Act,  1830  (11  Geo.  IV.  &  1  Will.  IV.  c.  65),  s.  16. 
As  to  the  effect  of  a  surrender  made  and  lease  executed  under  the  Act,  see  s.  31 ; 
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2180. 

Summoiiii  for 
the  like,  in 
the  case  of  an 
infant  ward 
of  Court,  &c. 
(6). 

[Dan.  Pr. 
1871.] 


Proceed  as  in  Form  2178,  to  next  friend: 
that  the  said  A.  B.  may  be  at  liberty  to  accept  a  surrender  of  a 
certain  indenture  of  lease  (Describe  it :  see  Form  2178) ;  and  to 
make  and  execute  a  new  lease  of  the  premises  comprised  (Sc. : 
Conclude  as  in  Form  2178). 


2181. 

Conditional 
contract  to 
grant  a  lease 
of  an  infant's 
land. 
[Dan.  Pr. 
1872,  1873.] 

2182. 

Petition  to 
carry  the 
conditional 
contract  into 
effect  (e). 
[Dan.  P. 
1872,  1873.] 


((See  Form  1380,  wMch  can  he  readily  adapted.) 


Proceed  as  in  Form  2177,  to  as  follows: 

1 .  State  'the  title  of  the  infant  to  the  hereditam'ents  proposed  to 
be  dewdsed,  shomng  that  the  case  falls  within  sect.  17. 

2.  State  the  ■material  parts  of  the  conditional  contract  for  the 
lease,  showing  that  the  terms  are  such  as  can  be  sanctioned  under 
sect.  17. 

Your  petitioner  therefore  prays,  as  follows: 

1.  That  the  said  contract,  dated  the ,  19 — ,  may  be 

carried  into  effect. 

2.  That  a  proper  lease  in  conformity  with  the  said  con- 
tract may  be  settled  and  approved  by  the  Judge. 

3.  That  your  petitioner 

Or,  That  the  said  C.   D.,  the  guardian  of  your 
petitioner,  in  the  name  of  your  petitioner, 
may  be  at  liberty  to  execute  such  lease  when  so  settled'. 

4.  That  a  counterpart  of  such  lease  may  be  executed  by 
the  said  G.  H.,  the  lessee;  and  be  deposited  for  safe 
custody;  at  the  Central  Office  of  the  Supreme  Court  of 
Judicature  (d),  until  your  petitioner  attains  Ms  age  of 
twenty-one  years:  with  liberty  to  proper  parties  to  have 


Dan.  Pr.  1874.  As  to  the  payment  of  fines,  &c.,  before  renewal,  see  8.  20; 
Dan.  Pr.  1873.  As  to  the  application  6f  the  fines  and  premiums,  see  s.  21 ;  Dan. 
Pr.  1873.  As  to  the  power  of  the  Court  to  authorise  a  renewal,  where  the 
person  who  ought  to  renew  is  out  of  the  jurisdiction,  see  s.  18;  and  see  the 
Eenewal  of  Leases  (Ireland)  Act,  1838  (1  &  2  Vic.  o.  62);  and  Dan..  Pr.  1873. 
(5)  See  0.  LV.  2  (9).     An  ordinary  summons  is  sufficient. 

(c)  See  Infants'  Property  Act,  1830  (11  Geo.  IV.  &  1  Will.  IV.  u.  65), 
s.  17.  As  to  the  effect  of  a  lease  granted  under  the  Act,  see  sect.  31 ;  Dan.  Pr. 
1874.     For  forma  of  orders,  see  Seton,  985,  Nos.  2,  3,  4. 

(d)  See  O.  LXI.  1.  For  mode  of  depositing  do(;uments  in  the  Central  Office, 
see  Dan.  Pr.  602. 
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the  use  thereof  in  the  meantime,  for  the  purpose  of 
enforcing  any  of  the  covenants  therein  contained. 

Or  that  {Conclude  as  in  Form  36 ;  and  add  footnote, 
Form  37). 


2183. 

Proceed  as  in  Form  2178,  to  next  friend:  Summons  to 

1.  That  the  conditional  contract,  dated  the ,  19—,  entered  efertcoi^ai- 

into  between  E.  F.,  on  behalf  of  the  said  A.  B.,  of  the  one  part,  tionaloon- 

and  G.  H.,  of  the  other  part,  for  granting  to  the  said  G.  H.  a  a  lease  of 

lease  of  certain  land,  therein  described,  which  the  said  A.  B.  is  la^'iof  an 

,  .  .  .  iniant  ward 

seised  or  possessed  of,  or  entitled  to,  in  fee  ^or,  in  tail — or  as  may  of  Court  («). 
&e],  may  be  carried  into  effect.  i872°  1873  \ 

2 — 4.    Same  as  paragraphs  2 — 4,  in  prayer  of  preceding  Form, 
substituting  "the  said  A.  B."  for  "your  petitioner." 


2184. 

(See  Form  1268,  mhich  can  he  reaMlij  adapted.)  Affidavit  in 

support  of 
petition  or 
summons  to 

.  grant  lease. 

[Dan.  Pr. 
1872,  1873.] 

Section  XIII. — The  Lands  Clauses  Consolidation  Acts, 
1845,  1860,  AND  1869(f). 

iDan.  Pr.,  pp.  1809-1839.]  ^^^^ 

High   Court  of  Justice,  Request  for 

^,  _, .    .   .  direction  for 

Chancery  Division.  lodgment  of 

Ledger  credit )   Ex  parte  A .  B .,  C .  D .,  c^e.,  {Name  the  promoters) .  °^%  "^^y"" 

(Fol.  ).  ]  In  the  matter  of  the  Act  {Cite  the  special  Act).  [Dan.  Pr.  . 


The  account  of  the  lands  at,  Sc,  whereof  L.  M.  is  tenant  for 
life  [w  as  may  he ;  add  some  words  briefly  expressive  of  the 

(e)  See  O.  LV.  2  (9).     An  ordinary  summons  is  sufScient. 

(/)  See  Lands  Clauses  Act,  1845  (8  &  9  Vic.  c.  18);  amended  by  the  Lands 
Clauses  Consolidation  Acts  Amendment  Act,  1860  (23  &  24  Vic.  o.  106),  and  the 
Lands  Clauses  Consolidation  Act,  1869  (32  &  33  Vic.  c.  18).  As  to  the  Aots^  see 
Jepson,  2nd  ed.;  Browne  &  Theobald,  4th  ed.  133—255,  478—480,  669;  Seton, 
2347—2407 ;  Morgan,  24—48. 

{g)  Pay  Office  Form,  8;  see  Lands  Clauses  Act,  1845,  sa.  69,  73;  S.  C.  Funds 
Enles,  1905,  rr.  30,  39;  Morgan,  27 — 33.  A  fee  of  Is.  is  payable  on  the 
request:  by  a  stamp  impressed  thereon:  Ord.  as  to  S.  C.  Pees,  1884,  Sched. 
No.  106;  Ord.  as  to  Stamps,  July,  1884.  As  to  the  forms  of  direction  and  certi- 
ficate, see  Forms  1788,  1789.  Money  lodged  in  Ct.  pursuant  to  sect.  69  will 
not  be  placed  on  deposit:  S.  C.  Funds  Rules,  1905,  r.  77  (d). 


1811.] 


1166 


STATUTORY  JURISDICTION.      [Ch.  XXXVIII. 


nature  of  the  Msahility  to  sell  and  convey,  by  reason  whereof 
the  'money  is  paid  into  Court] . 
The  paymaster  is  hereby  requested  to  issue  a  direction  to  the 

bank  to  receive  from  A.  B.,  C.  D.,  de.,  the  sum  of  £ ,  lod'ged 

pursuant  to  sect.  69  of  the  Act  8  Vict.  c.  18,  and  (Cite  the  special 
Act  or  Acts  under  which  the  Icmd  is  taken) . 

(Signature) 

(Address) . 

(Date)  ,  19—. 


2186. 

The  like, 
under  s.  76 

[Dan.  Pr. 

1823.] 


2187. 

The  like, 
under  s.  85 

[Dan.  Pr. 
1836.] 


High  Court  of  Justice, 
Chancery  Division. 
Ledger  credit  )  In  the  matt^er  of  the  Act  (Cite  the  special  Act). 

(Pol.  ;).  I  The  account  of  L.  M.  (Describe,  so  far  as  the 

promoters  of  the  widertaking  can  do  so,  the  parties  interested 

in  the  lands  taken  in  respect  of  iahose  interest  the  money,  is 

paid  into  Court  (i)). 

The  paymaster  is  hereby  requested  to  issue  a  direction  to  the 

bank  to  receive  from  A.  B.,  0.  D.,  d^c.  (Narrie  the  promoters  of 

the  undertaking),  the  sum  of  £ ,  lodged  pursuant  to  sect,  76 

of  the  Act  8  Vict.  c.  18,  and  (Cite  the  special  A.ct  or  Acts  under 
which  the  land  is  taken). 

(Signature) . 

(Address) . 

(Date)  ,  19—. 


High  Court  of  Justice, 
Chancery  Division. 
Ledger  credit )    In  the  matter  of  the  Act  (Cite  the  special  Act) . 
(Fol.  ).(   The  account  of  L.  M.  (Name  the  parties  inte- 
rested in  or  entitled  to  sell  and  convey  the  lands  entered 
upon  (I)). 
The  paymaster  is  hereby  requested  to  issue  a  direction  to  the 

(K)  Pay  OfSce  Form  8;  see  Lands  Clauses  Act,  1845,  s.  76;  Morgan,  35,  36; 
S.  C.  Funds  Rules,  1905,  r.  30.  As  to  the  fee  payable  on  the  request,  see 
note  (?),  preceding  page.  As  to  the  forms  of  direction  and  receipt,  see  Forms 
1788,  1789. 

(i)  See  Lands  Clauses  Act,  1845^  s.  76. 

(Je)  Pay  Office  Form  8;  see  Lands  Clauses  Act,  1845,  ss.  85,  86;  Railway 
Companies  Act,  1867  (30  &  31  Vic.  c.  127),  s.  36;  Morgan,  46,  47.  As  to  the 
fee  x>ayable  on  the  request,  see  note  (#),  preceding  page.  As  to  the  forms  of 
direction  and  receipt,  see  Forms  1788,  1789. 

(?)  See  Lands  Clauses  Act,  1845,  s.  86. 


S.  13.]  LANDS  CLAUSES  CONSOLIDATION  ACTS,  1845,  1860,  1869. 


1167 


bank  to  receive  from  A.  B.,  C.  D. 
the  undertaking),  the  sum  of  £- 


dc.  (Name  the  promoters  of 
-,  lodged  pursuant  to  sect.  85 
of  the  Act  8  Vict.  c.  18,  and  the  Act  {Cite  the  special  Act  or  Aets 
under  which  the  land  is  taken  or  entered  upon) . 

(Signature)  . 

(Address)  . 

(Date)  ,  19—. 


19—.     B.  No. — 
In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge  (n).) 

In  the  matter  of  (Describe  the  particular  will  or  settle- 
ment affecting  the  lands;  as  thus:  the  will  of  A.  B., 
deceased) . 

And  in  the  matter  of  the  (short  title  of  the  special 
Act(o)). 

And  in  the  matter  of  the  Lands  Clauses  Consolidation 

Acts,  1845,  1860,  and  1869. 

Formal  parts :  where  no  order  has  been  made  dealing  mth  the 

fund,  as  in  Form  1075;  where  an  order  has  been  made  dealing 

mth  the  fund,  as  in  Form  39. 

on  the  application  of  C.  D.,of  (residence  and  description),  that 

the  sum  of  £ cash  in  Court  to  the  credit  of  (State  what)  may 

be  invested  in  Consols  [or  as  may  be  (p)],  without  deducting  broker- 

{m)  See  Lands  Clauses  Act,  1845,  «.  70;  Seton,  2355—2361;  Morgan,  31,  32; 
JepBOn,  199—206;  0.  LV.  2  (7);  jEx  p.  Mayor,  ^c.  of  London,  25  C.  D.  384; 
Ex  p.  Maidstone  and  Ashford  My.  Co.,  25  C.  D.  168.  The  .application  is 
made  by  originating  summons,  unless  there  has  been  any  previous  dealing 
with  the  fund:  in  which  case  it  is  made  by  ordinary  summons.  As  to  who  may 
/ipply  and  the  persons  to  be  served,  see  Dan.  Pr.  1817 — 1819.  Remaindermen 
should  not  as  a  rule  be  served  unless  the  application  is  under  sect.  74:  Re 
Crane's  Estate,  7  Eq.  322.  Where  the  land  is  the  subject  of  an  action,  all  the 
parties  must  be  served:  Re  English's  Settlement,  39  C.  D.  556.  For  forms 
of  order,  see  Seton,  2355,  2356,  Nos.  1,  2.  The  form  may"  easily  be  adapted  to 
the  case  where  the  money  has  been  paid  in  under  s.  76:  see  Lands  Clauses  Act, 
1845,  s.  78;  Dan.  Pr.  1823;  Morgan,  36,  37;  Jepson,  219,  220;  and  to  the  case 
where  the  money  has  been  paid  in  under  s.  85;  see  Lands  Clauses  Act,  1845, 
a.  87;  Dan.  Pr.  1836;  Morgan,  46—48;  Jepson,  266—269. 

(«)  See  O.  V.  9  (i). 

(o)  As  to  the  title  of  the  summons,  see  Form  1078,  p.  496;  Dan.  Pr.  1818. 

{p')  The  fund  may  be  invested  in  any  securities  available  for  investment  of 
cash  under  the  control  of  the  Ct.  (see  O.  XXII.  17):  Ex  p.  St.  John's  College, 
Oxford,  22  C.  D.  93;  Re  Brown,  69  L.  J.  Ch.  530;  Re  Gaselee,  (1901)  1  Ch. 
823.  An  interim  investment  on  mortgage  will  be  allowed  if  the  security  is 
sufficient:  see  Seton,  2360,  and  cases  there  cited.  For  form  of  order,  see  Seton, 
2356,  No.  3.  ' 


2188. 

Summons  for 
interim  in- 
vestment of 
deposited 
money,  and 
payment  of 
income  to  a 
tenant  for 
life  {m). 
[Dan.  Pr. 
1817.] 
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age  (q),  to  the  credit  of  "  Ex  parte  the Act "  (Cite  the  special 

Act),  to  an  accouat  to  be  entitled  "  The  account  of  the  estates 
devised  by  the  will  of  A."  [or  as  may  be],  the  said  C.  D.  by  his. 
solicitor  undertaking  to  pay  the  brokerage  and  other  charges  on 
such  investment  (r) ;  and  that  the  dividends  as  they  accrue,  during- 
the  life  of  the  applicant,  on  such  Consols  [^or  as  may  he~\  may  be,, 
until  further  order,  paid  to  the  applicant  CD. 

Or,  that  the  funds  in  Court  may  be  dealt  with  as  directed  in 
the  schedule  hereto  (s) . 

And  that,  pursuant  to  the  80th  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845  (t),  the company  may  be  ordered  to  pay 

to  the  applicant  his  costs  (if  any  now  remaining  unpaid)  of  the- 
following  matters,  including  therein  all  reasonable  charges  and 
expenses  incident  thereto,  that  is  to  say,  his  costs  [if  of  purchase^ 
of  the  purchase  or  taking  of  the  lands  in  the  summons  mentioned 
by  the  said  company,  or  which  have  been  incurred  in  consequence- 
thereof ,  other  than  such  costs  as  are  by  the  said  Act  otherwise  pro- 
vided for;  and  if  of  investment  in  Government  or  real  securities, 
of  the  investment  of  the  said  money  in  (Consols  or  real  securities- 
or  other  investments,  as  the  case  may  be) ;  and  */  of  investment  in 
redemption  of  land  tax,  of  the  investment  of  the  said  money  in 
the  redemption  of  land  tax;  and  if  of  reinvestm,ent  in  land,  of  the- 
reinvestment  of  the  said  money  in  the  purchase  of  the  estate  (lands 
or  hereditaments)  in  the  summons  mientioned;  and  if  of  applica- 
tion, of  obtaining  (the  order  or  several  orders  made  in  this  matter- 
dated,  dc,  and)  this  order,  and  of  all  proceedings  relating  thereto; 
if  suggested,  except  such  costs,  if  any,  as  are  occasioned  by  liti- 
gation between  adverse  claimants],  such  costs  to  be  taxed  by  the- 
taxing  master  in  case  the  parties  differ. 

Dated  {dc. :  Conclude  as  in  Form  1075  or  39). 


(?)  See  Seton,  2355;   Jepson,  229. 

(r)  The  expression  "other  charges  "  is  applicable  where  the  investment  is- 
luade  in  securities  sanctioned  by  0.  XXII.  17,  for  the  investment  of  cash  under- 
the  control  of  the  Ct.,  and  covers  (1)  increased  brokerage,  and  (2)  stamp:  and 
registration  duties,  if  payable:  Be  Gaselee,  (1901)  1  Ch.  923- 

(s)  The  directions  for  investment  and  payment  of  dividends  will  be  (jon- 
tained  in  a  payment  schedule  to  the  order:  S.  C.  Funds  Rules,  1905,  rr.  10,  46. 

(<)  The  clause  in  the  text  wUl  cover  most  oases  that  are  likely  to  need 
providing  for,  and  should  be  altered  to  meet  the  particular  circumatanees.^ 
As  to  costs  payable  under  s.  80,  see  Dan.  Pr.  1825 — 1835;  Seton,  2394 — 2407;. 
Morgan,  37—44;  Morgan  &  Wurtzburg,  282—310,  811,  817;  Jepson,  223—249.- 
For  forms  of  order  under  sect.  80,  see  Seton,  2394 — 2397,  Nos.  1 — 7. 
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2189. 

Title  as  in  preceding  Form;  othei-  formal  parts  as  in  Form  39   Summons  to 

■innr  approve  of 

OT  iU70.  investment. 

on  the  application  of  C.  D.  {tenant  for  life):  deposited 

That  the  freehold  hereditaments  situate  at ,  in  the  county  manf Er." 

of ,  comprised  in  the  agreement  dated  the day  of ,   1812.] 

19 — ,  and  made  between  the  applicant,  of  the  one  part,  and  G.  H., 

of,  de.,  of  the  other  part,  may  be  approved  of  as  a  fit  and  proper 

purchase  wherein  to  invest  the  sum  of  £ . 

That  an  inquiry  may  be  made  whether  a  good  title  can  be  made 

to  the  said  freehold  hereditaments. 

(«)  Application  of  purchase-money. — As  to  the  application  of  purchase- 
money  or  compensation  paid  into  Gt.  under  sects.  69,  73,  see  Lands  Clauses  Act,. 
1845,  s.  69;  Dan.  Pr.  1810—1814;  Seton,  2356—2379;  Jepaon,  183  et  seq. ; 
Morgan,  27 — 33.  The  money  deposited  may  be  applied  as  capital  money  arisingr 
under  the  Settled  Land  Act,  1882:  see  45  &  46  Vic.  c.  38,  o.  32;  Dan.  Pr. 
1811,  1815.  As  to  who  may  apply,  see  Lands  Clauses  Act,  1845,  o.  70;  Dan. 
Pr.  1817.  As  to  the  mode  in  which  the  application  is  made,  see  Dan.  Pr. 
1817;  0.  LV.  2  (7),  which  provides  that  the  application  should  be  made  in 
Chambers.  The  application  is  mad©  by  originating  summons,  except  in  cases 
where  there  has  been  a  previous  dealing  with  the  fund:  in  which  case  it  i» 
made  by  ordinary  summons.  The  Ct.  has  a  discretion  in  the  matter,  and  wher& 
a  petition  is  cheaper  and  more  expeditious  than  a  summons,  it  will  not  disallow 
the  costs  of  the  petition ;  but  the  option  of  proceeding  by  petition  or  summons; 
is  at  the  applicant's  risk:  Re  Bethlehem  mid  Bridewell  Eospitals,  30  C.  D.  641  j 
and  see  Jepson,  202.  Where  it  was  proposed  to  expend  a  sum  of  £7,000  in 
new  buildings,  it  was  held  that  the  application  was  for  payment  out,  and  not 
"permanent  investment,"  and  was  properly  made  by  petition:  see  Ex  p. 
Jesus  College,  Cambridge,  W.  N.  (1884)  37;  see  also  Me  Kargreave's  Trusty 
58  L.  T.  367 ;  Re  De  Grey's  Estate,  W.  N.  (1887)  241 ;  Re  Stafford's  Charity ^ 
S7  L.  T.  846.  As  to  service,  see  Dan.  Pr.  1819.  Eemaindermen  should  not  as. 
a.  rule  be  served  unless  the  application  is  under  sect.  74:  Re  Crane's  Estate^ 
7  Bq.  322;  or  where  it  is  proposed  that  the  fund  should  be  applied  otherwise 
than  by  reinvestment  in  land:  Re  Leigh's  Estate,  6  Ch.  887,  890  (n.).  For 
forms  of  orders  under  sect.  74,  see  Seton,  2386,  2387.  As  to  the  evidence  in 
support,  see  0.  LII.  18;  Dan.  Pr.  1818;  Form  2191,  and  notes  thereto.  For 
forms  of  orders,  see  Seton,  2356 — 2380.  As  to  allotting  compensation  to  a. 
person  having  a  partial  estate,  see  Lands  Clauses  Act,  1845,  a.  73;  Dan.  Pr. 
1821;  Seton,  2359;  Jepson,  208,  209;  Morgan,  33,  34.  For  forms  of  orders,, 
see  Seton,  2357,  2358,  Noa.  4 — 6.  As  to  the  application  of  purchase-money 
paid  into  Ot.  in  respect  of  a  lease,  or  other  estate  less  than  the  fee,  or  of  a 
reversion,  see  Lands  Clauses  Act,  1845  (8  &  9  Vic.  c.  18),  s.  74;  Dan.  Pr. 
1821—1823;  Seton,  2385—2390;  Jepson,  209—214;  Morgan,  34.  For  forms 
of  orders,  see  Seton,  2385 — 2388,  Nos.  1 — 3.  As  to  the  application  of  purchase- 
money  paid  into  Ot.  under  sect.  76,  see  Lands  Clauses  Act,  1845,  s.  78;  Dan. 
Pr.  1823,  1824;  Morgan,  36,  37;  Jepson,  219,  220.  As  to  the  application  of 
a  deposit  made  under  sect.  85,  see  Lands  Clauses,  &o.  Act,  1845,  a.  87;  Dan. 
Pr.  1836,  1837;  Seton,  2390—2394;  Morgan,  46,  47;  Jepson,  266—269.  As  to 
costs,  see  Lands  Clauses  Act,  184*,  s.  80;  Dan.  Pr.  1825—1835;  Seton,  2394 — 
2407;  Morgan  &  Wurtzburg,  282—310,  811,  817;  Jepson,  223—249.  For  forms 
of  order,  see  Seton,  2394—2397,  Nos.  1—7. 

D.— F.  74 
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That  in  case  a  good  title  can  be  made  thereto,  a  proper  convey- 
ance of  the  said  hereditammts  to  the  uses  of  the  will  of  A.  B. 
above  mentioned  may  be  directed  to  be  settled. 

That  upon  the  due  execution  of  such  conveyance  by  such  parties 

as  the  Judge  shall  direct  being  certified,  the  said  sum  of  £ 

may  be  directed  to  be  raised  out  of  the  sum  of  £ Consols  in 

"Court  to  the  credit  of  (dc:  State  ivhat,  as  in  the  paymaster's 
certificate),  and  be  paid  to  such  person  or  persons  as  shall  be 
certified  to  be  entitled  to  receive  the  same. 

That  the  dividends  as  they  accrue,  during  the  life  of  the 
applicant,  on  the  residue  of  the  said  Consols  may  be  paid  to  the 
applicant  until  further  order. 

Or,  that  upon  the  due  execution,  dc,  the  funds  in  Court  may 
be  dealt  with  as  directed  in  the  schedule  hereto  (ar) . 

That  pursuant  to  the  80th  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845  (i/),  the  Company  may  be  ordered  to 

pay  to  the  applicant  his  costs,  as  thereby  provided  for:  including 
therein  all  reasong,ble  charges  and  expenses  of  and  incident  to  the 
said  investment  in  the  purchase  of  the  said  hereditaments,  and  of 
this  application,  and  of  all  proceedings  relating  thereto  [or  as  may 
bey.  such  costs,  charges,  and  expenses  to  be  taxed  by  the  taxing 
master,  in  case  the  parties  differ  (z).  {See  Form  2188  for  direc- 
tion for  taxation  of  further  costs.) 

Dated  {dc. :  Conclvde  as  in  Form  39  or  1075). 


2190. 

Summons  for 
payment  out 
to  person 
absolutely 
entitled  {a). 
tDan.  Pr. 
1814.] 


Title  as  in  Form  2188;  other  formal  parts  as  in  Form  39  or 
1075. 

on  the  application  of  E.  F.,  of,  dc,  that  the  sums  of  £ 

Consols,  and  £ cash,  in  Court  to  the  credit  of  the  {State 

(a)  The  directions  for  sale  of  stock,  payment  of  purchase-money,  and  pay- 
ment of  dividends  will  be  contained  in  a  payment  schedule  to  the  order:  S.  C. 
Funds  Rules,  1905,  rr.  10,  46. 

(y)  See  note  (0,  p.  1168. 

(z)  For  forms  of  order  for  reinvestment  of  land,  see  Seton,  2367—2379.  For 
practice  on  investment  in  purchase  of  real  estate,  see  Forms  1207 — 1226;  and 
note  (n)  to  Form  1207. 

(a)  See  Lands  Clauses  Act,  1845,  s.  69;  Seton,  2382—2385.  For  forms 
of  order,  see  Seton,  2381,  Nos.  1,  2.  The  application  should  be  made  by  origi- 
nating summons  (if  there  has  been  no  previous  application  to  the  Ot.  since  the 
fund  was  paid  in)  in  oases  where  the  cash  to  be  paid  out  does  not  exceed 
£1,000,  or  the  securities  to  be  transferred  do  not  exceed  £1,000  nominal  value, 
or  the  money  has  been  paid  into  Ct.  under  sect.  85;  by  direction  of  the  Judges 
of  the  C.  D.  given  in  Feb.,  1907,  application  for  payment  out  of  moneys  paid 
in  under  that  section  may  be  made  by  summons  whatever  the  amount;    in 
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ivhatj  as  in  the  paymaster's  certificate  of  fund),  may  be  trans- 
ferred and  paid  to  the  applicant  E .  F . 

Or,  if  the  summons  is  framed  with  a  Pay  Office  schedule  : 
that  the  funds  in  Court  may  be  dealt  with  as  directed  in  the 
schedule  hereto  (&). 
And  that  {Application  for  pa^fment  of  costs  by  the  company  as 
in  Form  2188). 

Dat^d  {dc. :  Conclude  as  in  Form  39  or  1075). 


2191. 

Formal  parts :  see  Form  8 .  Affidavit  as 

1 .  State  succinctly  the  interest  of  the  applicant  in  the  land  an  applicant. 
taken;  as  thus:  The  above-named  A.  B.,  by  her  last  will  dated  ff^fn'^'^' 

,  19 — ,  devised  all  her  real  estate  whatsoever  and  wheresoever 

unto  me  this  deponent  for  my  lif e^,  and  after  my  decease  to  all  my 
sons  who  should  be  living  at  the  time  of  my  death,  as  tenants  in 
common  in  fee. 

2.  The  said  testatrix  died  on,  dc,  without  having  altered  or 
revoked  her  said  will;  and  E.  F.,  the  sole  executor  thereof,  duly 
proved  such  will  in  the  Principal  Registry  of  the  Probate  Division 
of  this.  Court  on,  dc. 

State  how  the  settled  land  has  been  taken  under  a  Parlia- 
mentary power;  as  thus:  3.  By  the  M.  Railway  Act,  1866: 
which  incorporated  the  Lands  Clauses  Consolidation  Act,  1845: 
the  M.  Eailv?ay  Company  were  authorised  to  .make  the  railway 
therein  mentioned. 

4.  The  said  company,  in  exercise  of  the  powers  vested  in  them 
by  the  said  Acts,  or  one  of  them,  gave  notice  to  me  that  they 
required,  for  the  purposes  of  their  said  undertaking,  certain  lands 
situate  at,  dc,  forming  part  of  the  real  estate  so  devised  to  me  for 
my  life  as  aforesaid;  and  that  the  said  company  desired  to  treat 
for  the  purchase  thereof. 

6.  I  not  being  able  to  agree  with  the  said  company  as  to  the 
amount  to  be  paid  as  the  purchase-money  or  compensation  for  the 

said  lands,  the  sum  of  £ was  duly  settled  and  determined  by 

arbitration  to  be  the  amount  thereof. 

other  cases  the  application  must  be  made  by  petition:  see  0.  LV.  2  (2);  Me 
Maidstone  and  Ashford  Ry.  Co.,  and  Re  Bala  and  Festiniog  Ry.  Co.,  25  C.  D. 
168;  Re  Madgwicle,  25  C.  D.  371;  Re  Calton's  Will,  25  0.  D.  240;  Re  Rector 
of  St.  Alban's,  Wood  Street,  66  L.  T.  51.  Where  there  has  been  in  effect  an 
order  declaring  rights,  O.  LV.  2  (1),  applies,  even  if  the  fund  sought  to  be  paid 
out  exceeds  £1,000:  Re  Brandram,  25  C.  D.  366. 

(6)  The  directions  for  payment  and  transfer  will  be  contained  in  a  payment 
flchedule  to  the  order:  see  S.  O.  Funds  Eules,  1905,  rr.  10,  46. 

74  (2) 
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State  the  payment  into  Court;  as  thus:  6.  On  the ,  19—, 

the  said  company  paid  the  said  sum  of  £ into  Court  to  the 

credit  of  {State  the  title  of  the  account  correctly,  from  the  Pay- 
master-GenemV s  certificate):  which  sum  is  now  standing  to  the 
like  credit. 

State  the  conveyance  to  the  company,  if  executed,  or  other 
ground'  for  the  applidation ;  as  thus ;  7 .  By  an  indenture  dated, 
dc,  and  made  between  myself  of  the  one  part,  and  the  said 
M.  E.  Company  of  the  other  part,  I  conveyed  the  said  lands  to 
the  said  company,  their  successors  and  assigns. 

Negative  other  rights,  dc. ;  as  thus ;  8.  I  am  not  aware  of  any 
right  in  any  other  person  than  myself,  or  of  any  claim  made  by 

any  other  person  than  myself,  .to  the  said  sum  of  £ cash  [or 

other  sum  proposed  to  he  dealt  mth],  or  to  any  part  thereof  [or,  if 
the  deponent  is  aware  of  any  such  right  or  claim,  state  or  refer  to, 
and  except  the  samel  (c). 


2192. 

Summons 
(originating) 
for  the 
appointment 
of  a  special 
guardian  of 
an  infant  to 
convey  or 
release  land, 
or  to  appoint 
trustees  to 
receive  pur- 
chase-money 
or  compensa- 
tion {d). 
[Dan.  Pr. 
1820.] 


19—.    B.  No.  — . 
In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge  (e).) 

In  the  matter  of  A.  B.,  an  infant. 
And  in  the  matter  of  the  (title  of  the  special  Act) . 
And  in  the  matter  of  the  Lands  Clauses  Consolidation 
Acts,  1845,  1860,  and  1869. 
Let  (dc. :  Continue  as  in  Form  1077,  to  at  the  time  specified 
in  the  margin  hereof),  on  the  hearing  of  the  application  on  the 
part  of  the  above-named  infant  A.  B.,  by  C.  D.,  of  (residenop 
and  description),  his  next  friend:  that  the  said  C.  D.,  or  some 
other  proper  person,  may  be  appointed  the  special  guardian  oif 
the  said  A.  B.,  for  (State  what;  as  thus: 

the  purpose  of  selling  and  conveying  or  releasing  to  the 

Company,  pursuant  to  the  Ld^nds  Clauses  Consolidation  A;cts, 
1845,  1860,  and  1869,  certain  lands  situate  at ,  which  the 


(c)  See  0.  LII.  18;  Seton,  2363;  the  affidavit  will  not  be  dispensed  with 
although  the  applicatiou  Is  merely  for  investment  or-^ayment  of  dividends:  Be 
Byron's  Charity,  W.  N.  (1883)  67.  \ 

id)  See  Lands  Caauses  Act,  1845,  ss.  7,  71;  Dan.  Pr.  1820.  The  application 
is  made  by  an  ex  parte  originating  summons.  For  form  of  order,  see  Seton, 
2364,  No.  4. 

(e)  See  O.  V.  9  (6). 
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said  A.  B.  is  seised  or  possessed  of,  or  entitled  to  [or,  has  an 
estate  or  interest  in];  and  which  lands  are  required  by  the 
said  company  for  the  purposes  of  the  above-mentioned  Act, 
and  which  the  said  company  have  given  notice  to  take. 
Or^  the  purpose  of  nominating,  under  the  71st  section  of 
the  Lands  Clauses  Consolidation  Act,  1845,  two  trustees  to 
receive  the  purchase-money  or  compensation  payable  by  the 

Company,  for  certain  lands  situate  at  {dc. :  as  above)). 

Dated  (<&c. :  Conclude  as  in  Form- 1077). 


2193. 

19 — .      B.   No.  — .         Summons 

In  the  High  Court  of  Justice,  fo"repay- 

Chancery  Division.  "^^^  °*  t^^^ 

ruT  i-T-F       /s\  deposited  by 

[Jyame  of  Judge  {g).)  oo.  pursuant 

Title  as  in  Form  2188.  [oln^Pr-i^'' 

And  in  the  matter  of  the  Lands  Clauses  Consolidation  1836.] 
Acts,  1845,  1^60,  and  1869. 
Other  forwval  parts  as  in  Form  1075  or  1077. 
On  the  application  of  the  B .  Railway  Company,  and  of  {name, 

address,  and  description  of  landowner),  that  the  £ Consols  and 

£ cash  in  Court  to  the  credit  (State  ledger  credit  as  in  Pay- 

WMster's  certificate  of  fund)  may  be  transferred  and  paid  to  the 

applicants,  the  B.  Railway  Company  [or,  if  so,  E.  F.,  of , 

in  the  county  of ,  the  secretary  of  the  said  B .  Railway  Com- 
pany [or  as  may  &e]. 

Or,  if  the  summons  is  framed  with  a  Pay  Office  schedule, 
that  the  funds  in  Court  may  be  dealt  with  as  directed 
by  the  schedule  hereto. 
Dated  {dc. :  Conclude  as  in  Fonro  1076  or  1077). 


(/)  See  Lands  Clauses  Act,  1845,  ss.  85,  87  (as  amended  by  the  Railway 
Companies  Act,  1867  (30  &  31  Vic.  c.  127,  «.  36));  Dan.  Pr.  1836;  Seton,  2392. 
Upon  performance  by  the  company  of  the  condition  of  their  bond,  they  are 
entitled  under  sect.  87  to  repayment  of  the  moneys  deposited.  The  application 
is  by  originating  summons.  The  landowner  should  either  be  made  a  co-applicant 
or  the  summons  be  served  on  him:  Ex  p.  South  Wales  Ry.  Co.,  6  Ey.  Cases, 
151.  A  summons  asking  for  payment  out  to  a  person  on  behalf  of  the  company 
should  be  sealed  with  the  company's  seal:  Ex  p.  Maidsfone,  ^o.  Ry.  Co.,  25 
0.  D.  168;  see  note  Qy),  p.  1300.  An  affidavit  will  be  required  in  every 
case  in  which  promoters  have  entered  upon  the  land  before  purchase,  proving 
(1)  that  a  bond  was  given  to  the  claimant  and  exhibiting  it;  (2)  that  the 
compensation  money  and  interest  (if  any)  has  been  paid  to  the  claimant;  and 
(3)  that  the  bond  has  been  given  up  by  the  claimant  to  the  undertakers. 

(y)  See  0.  V.  9  (<?). 
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2194. 

Petition  of 
course  for 
taxation  of  a 
bill  of  costs, 
under  s.  83 

[Dan.  Pr. 

1834]. 


In  the  High  Court  of  Justice, 
Chancery  Division. 

(Name  of  Judge  (i).) 

In  the  matter  of  (Set  out  title  of  the  Special  Act;  as 
thus:  the  Tooting,  Merton,  and  Wimbledon  Extension 
Railway  Act,  1864). 

And  in  the  matter  of  the  Lands  Clauses  Consolidation 
Acts,  1845,  1860,  and  1869. 

To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  the  London  and  South  Western  Railway 
Company  [or  as  may  be']. 

Showeth  as  foUows: 

1.  Your  petitioners,  under  the  powers  vested  in  them  by  the 
Acts  of  Parliament  above  mentioned,  have -purchased  certain  lands 
in  the  county  of  S.,  of  S.  M.,  of  (residence  and  description),  for 
the  purposes  of  their  said  railway  [or  as  may  be]. 

2.  Under  the  provisions  of  the  last-mentioned  Act  your  peti- 
tioners are  liable  to  pay  to  the  said  S.  M.  his  costs  of,  and 
incident  to,  the  conveyance  of  such  lands  to  your  petitioners. 

3.  Tho  said  S 
costs. 


M.  has  delivered  to  your  petitioners  his  bill  of 


4.  Your  petitioners  and  the  said  S.  M.  cannot  agree  as  to  the 
amount  of  the  said  biU  of  costs;  and  your  petitioners  are  therefore 
desirous  of  having  the  same  taxed,  under  the  provisions  of  the 
said  last-mentioned  Act. 

Your  petitioners  therefore  pray,  that  it  may  be  referred 
to  the  proper  taxing  master  to  tax  and  settle  the  said 
bill :  with  all  usual  directions . 


(h)  As  to  the  costs  of  conveyances  and  taxation  thereof,  see  Lands  Clauses 
Act,  1845,  S3.  82,  83 ;  Seton,  2406 ;  Morgan,  45,  46 ;  Morgan  &  Wurtzbnrg,  310, 
311;  Jepson,  251 — 255.  For  form  of  order,  see  Seton,  2405.  The  form  in  the 
text  can  readily  be  adapted  to  a  case  where  the  party  entitled  to  the  costs 
petitions  for  the  taxation. 

(0  See  0.  V.  9  («?). 
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Section  XIV.— The  Land  Transfer  Acts,  1875  and  1897  (/). 

[Da.,.  Pr.,  pp.  1930—1935.]  gjgg 

Title.  No.  — .         Summons 

In  the  Land  Eegistry.  iSS' 

{Nmriie  of  Judge  (I).)  i>y  or  appeal 

from  the 
Begistrar  to 

(?)  See  Land  Transfer  Act,  1876  (38  &  39  Vic.  c.  87;  Land  Transfer  Act,  the  Court  {7c).. 
1897  (60  &  61  Vic.  c.  66);  Land  Transfer  Eules,  1903,  1907  and  1908  (ConsoU-  [Dan.  Pr. 
dated).  As  ,to  applications  ito  ttha  Ct.,  see  Land  Transfer  Act,  1875,  as.  114—117.  ^^^^-1 
As  to  various  applications  which  can  be  made  to  the  Ot.  under  the  Act,  see 
sect.  17  (appeals  on  objections  to  registration;  sanction  to  registration  of  a, 
holding  title)  ;  41  (appeal  from  registration  on  death  of  registered  proprietor)  ; 
44  (appeal  from  registration  in  case  of  female  proprietor) ;  61  (order  autho- 
rising registration  of  notices  of  leases) ;  66  (appeals  in  case  of  cautions) ;  57 
orders  and  appeals  in  case  of  inhibitions)  ;  59  (orders  setting  aside  restrictions) ; 
71  (appeals  from  orders  of  registrar  for  production  of  deeds,  and  orders  of  the 
Ct.  for  disobedience  to  such  orders) ;  73  (appeals  from  orders  of  registrar  as  to 
costs,  and  orders  of  the  Ct.  for  disobedience  to  such  orders) ;  74,  75  (cases 
stated  by  registrar  for  the  opinion  of  the  Ot.) ;  76,  77  (directions  to  bind 
interests  of  persons  under  disability) ;  83  (3)  (orders  and  appeals  as  to  entry 
curtailing  the  powers  of  joint  proprietor) ;  84  (orders  for  modification  or  dis- 
charge of  conditions  annexed  to  registration) ;  88  (appointment  of  guardians 
for  persons  under  disability) ;  93  (orders  in  actions  for  specific  performance 
for  biinging  before  the  Ct.  persons  with  registered  rights,  or  who  have  entered 
up  notices,  cautions,  or  inhibitions,  and  for  binding  their  interests) ;  95,  96 
(rectification  of  the  register);  104  (inspection  of  documents).  Under  the  Act 
of  1897  applications  may  be  made  to  the  Ot.  under  the  following  sections,  viz.  :■ — 
Sect.  3  (2)  (orders  for  conveyance  or  registration  on  failure  of  the  personal 
representatives  of  a,  deceased  owner  for  one  year  to  convey) ;  4  (1)  (applica- 
tion as  to  appropriations  in  satisfaction  of  legacies  or  shares  of  residue) ; 
7  (8)  (appeals  from  determination  of  registrar  as  to  right  to  indemnity); 
14  (2)   (approval  of  verbal  particulars  in  description  of  registered  land). 

As  to  procedure  on  appeals  and  applications  to  the  Ct.,  see  Land  Transfer 
Rules,  1903,  1907  and  1908  (Consolidated),  rr.  296—312.  All  jurisdiction, 
powers  and  duties  by  the  Acts  or  Rules  expressed  to  be  vested  in  the  Ot.  of 
Chancery  or  in  the  Ct.,  including  the  hearing  of  any  appeal  under  sect.  116  of 
the  Act  of  1876,  are  assigned  to  and  vested  in  the  senior  Judge  for  the  time 
being  of  the  Chancery  Division:  r.  299.  This  rule  is  not  intended  to  apply  to 
administration  questions  arising  under  Part  I.  of  the  Act  of  1897:  Se  WalbecJc, 
W.  N.  (1904)  204.  Upon  any  application  to  the  Ot.  on  reference  by  or  appeal 
from  the  registrar,  a  statement  shall  be  prepared  by  the  registrar  and  for- 
warded to  the  Ot.  by  him ;  any  facts  in  dispute  shall  be  proved  by  evidence  as 
the  Ct.  shall  direct:  r.  300.    A  fee  of  10s.  is  required  for  this  statement. 

(K)  Appeals  under  sect.  116  of  the  Act  of  1875  (i.e.,  appeals  from  County 
Cts.),  and  applications  requiring  the  registrar  to  do  or  omit  to  do  any  particular 
thing,  and  not  intended  to  raise  a  question  between  the  applicant  and  any  other 
person  (such  applications  being  more  in  the  nature  of  a  mandamus),  are  to 
be  made  by  motion.  All  other  applications  to  the  Ct.  are  to  be  by  summons, 
to  be  heard  by  the  Judge  in  person:  r.  301.  As  to  the  summons  in  the  text, 
see  rr.  302,  304;  Sched.  I.  Form  69.  If  the  application  is  by  way  of  appeal 
from  the  registrar,  the  summons  must  be  taken  out  by  the  appellant ;  if  by  way 


(J)  The  senior  Judge  for  the  time  being  of  the  C.   D.:    r.   299;    and  see 
note  (/),  supra. 
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Between  A.  B.  .         .         .         .     Applicant, 
and 
G.  D.  .         .  .     Respondent. 

Let  all  parties  concerned  attend  the  Judge  in  Chambers  (Court 
No.  — ,  Eojal  Courts  of  Justice,  Strand,  London),  on  the  day 
named  in  the  margin  of  this  summons,  on  thehearing  of  an  appli- 
cation on  the  part  of  A.  B.,  of,  dc,  for  the  decision  of  the  Court 
upon  the  question  [or,  questions]  referred  to  in  the  schedule  hereto. 

Dated  the daj  of ,  19 — . 

This  sumtaions  was  taken  out  bj ,  of ,  solicitor  for  the 

applicant  [or,  by  the  apjjlicant  in  person]. 

ToC.D.,  of,  <fc. 

(The  Schedule  above  referred  to.  ) 
(^State  the  question  to  be  decided  by  the  Court.) 


of  reference,  by  such  person  as  the  registrar  sliaU  direct,  who  shall  be  named 
therein  as  applicant.  Except  in  cases  under  sect.  96  of  the  Act  of  1876  (recti- 
fication of  the  register),  the  Bumnions  is  applied  for  in  the  Land  Registry.  The 
applicant  takes  the  summons  to  the  clerk  to  the  senior  Judge  of  the  C.  D., 
who  marks  the  date  for  the  hearing  in  the  margin  of  the  summons,  having  due 
regard  to  r.  203.  The  applicant  then  takes  the  summons  to  the  cause  list  room 
{136)  to  be  set  down.  Summonses  under  sect.  96  are  issued  in  the  C.  D.,  and 
are  marked  to  be  heard  by  the  senior  Judge:  r.  299. 

Service. — The  summons  must  be  served  at  least  seven  clear  days  before  the 
date  named  for  hearing.    No  appearance  is  required  to  be  entered:  i.  303. 

When  any  party  to  an  application  fails  to  attend  at  the  time  fixed  for  the 
hearing,  0.  LIV.  rr.  5 — 7  of  the  Rules  of  the  Supreme  Ct.  are  to  apply:  r.  305. 

Appeals. — No  appeal  can  be  brought  from  a  decision  or  order  of  the  registrar, 
or  of  the  Ct.,  after  twemty-one  days  from  the  date  of  the  decision  or  orJer, 
without  leave  of  the  Ct.,  or  of  the  Ct.  of  Appeal:  r.  308. 

Fees  and  Charges. — See  r.  307.  10s.  on  the  summons.  Land  Registry,  not 
judicature,  stamps  are  used  for  applications  begun  in  the  Land  Registry. 

Service  on  the  registrar  of  any  order  or  office  copy  of  any  order  of  any  Ct. 
shall  be  made  by  delivering  the  same  at  the  registry:  r.  310. 

Costs. — Subject  to  the  provisions  as  to  costs  contained  in  the  Acts,  the  costs 
of  and  incident  to  all  applications  to  the  Ct.  upon  reference  or  appeal  or  other- 
wise are  in  the  discretion  of  the  Ct.:  r.  311. 

Filing  of  summons  and  order. — ^The  summons,  when  disposed  of,  is  filed  in 
the  registry,  with  the  duplicate  order  made  thereon.  The  duplicate  order  made 
on  a  motion  is  also  filed  in  the  registry:  r.  312. 
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Section  XV. — The  Married  Women's  Property  Acts  (w). 

\_Dan.  Pr.,  pp.  1965-1974.]  ^^^^ 

19 — .     D.  No.  — .         Summons 

In  the  High  Court  of  Justice,  iy'g^r' 

Chancery  Division.  interested  for 

i/nT  J    T     t       /    \   \  appointment 

{Name  of  Judge  (o) .)  of  trustees  of 

In  the  matter  of  the  trusts  of  a  policy  of  assurance,  ''oiif^^^^er 

dated  the    of  ,    18—,    effected    by   S.    D.,  sect,  lo  of  the 

deceased,  on  his  own  life,  in  the Life  Assurance  Somen's 

Society,  under  the  provisions  of  the  Married  Women's  Property  Act, 
Property  Act,  1870.  [Dan.'pr. 

And  in  the  matter  of  the  Married  Women's  Property  ^^^^O 
Act,  1870  (p). 
Let  A.  T.  D.,  of,  dc,  spinster,  the  sole  executrix  of  the  will  of 
the  above-named  S.  D.,  deceased,  and  one  of  the  persons  interested 
in  the  moneys  secured  by  the  policy  of  assurance  herein  mentioned, 
within  eight  days  {dc. :  Proceed  as  in  Form'  1075  to  which  is 

(m}  See  Married  Women's  Property  Act,  1882  (45  &  46  Vic.  c.  75) ;  amended 
(as  to  sect.  16)  by  the  Married  Women's  Property  Act,  1884  (47  &  48  Vie. 
■o.  14);  the  Married  Women's  Property  Act,  1893  (56  &  57  Vic.  o.  63);  the 
Married  Women's  Property  Act,  1907  (7  Edw.  VII.  c.  18);  the  Married 
Women's  Property  Act,  1908  (8  Edw.  VII.  c.  27);  Wolstenholme,  10th  ed. 
510 — 351;  Hood  &  Challis,  7th  ed.  443 — 490;  Seton,  chap,  xxxvii.  Eor  a  short 
summary  of  the  material  provisions  of  the  Acts,  see  pp.  69,  70,  ante.  As  to 
■the  general  effect  of  the  Acts,  see  Wolstenholme,  310 — 315. 

(«)  See  Married  Women's  Property  Act,  1870  (33  &  34  Vic.  c.  93),  s.  10. 
The  Married  Women's  Property  Acts  of  1870  and  1874  are  repealed  by  Married 
Women's  Property  Act,  1882,  s.  22.  Notwithstanding-  that  repeal,  the  effect 
of  sect.  22  is  to  keep  alive  the  provisions  of  the  Act  of  1870  as  to  all  policies 
effected  under  it:  Se  Adam's  Policy  Trusts,  23  C.  D.  525;  Me  Turnhull,  (1897) 
2  C!h.  416;  Re  Kuyper,  (1899)  1  Ch.  38. 

Applications  under  the  Act  of  1870  for  appointment  of  trustees  shouli  be 
made  by  summons,  there  being  jurisdiction  to  do  so  since  the  rules  under  the 
Trustee  Act,  1893:  see  O.  LV.  13a;  Re  Smith's  Policy  Trusts,  33  L.  J.  N.  C. 
187.  Since  that  decision,  however,  orders  have  been  made  on  petition:  see, 
e.g.,  Se  Kuyper's  PoUcy  Trusts,  supra.  For  the  form  in  the  text,  see  Marcy's 
Forms,  2nd  ed.  No.  52.  If  all  parties  interested  join  in  the  application,  and 
•there  are  no  respondents,  the  summons  must  be  framed  on  the  lines  of  Form 
1077.  For  form  of  order,  see  Re  Bavies'  Policy  Trusts,  (1892)  1  Ch.  90; 
Seton,  872.  For  orders  appointing  trustees  on  petition  of  widow  and  children, 
see  Re  Mellor's  PoUcy  Trusts,  6  C.  D.  127;  Re  Adam's  PoUcy  Trusts,  supra ; 
Re  Seyton,  34  C.  D.  511;  Re  Havies'  Policy  Trusts,  supra.  The  question 
whether  an  after-taken  wife  can  participate  is  one  of  construction,  see  Re 
Parker's  Policies,  (1906)  1  Ch.  526. 

(o)  See  0.  V.  9  (6). 

(p)  Whether  the  application  be  made  by  petition  or  summons,  it  need  only 
he  entitled  in  the  matter  of  the  Act  of  1870  in  addition  to  the  name  .title, 
if  the  policy  has  been  effected  under  that  Act:  Re  Turnbull,  supra;  Re 
Kuyper's  Poliry  Trusts,  supra. 
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issued),  upon  the  application  of  M.  C.  B.,  the  wife  of  J.  B.,  of, 
dc,  A.  B.  D.,  of,  dc,  E.  J.  D.,  of,  dc,  spinster,  and  G.  L.  D., 
of,  dc,  spinster,  and  E.  G.  D.,  spinster,  A.  CD.  and  K.  M.  D., 
spinster,  all  of,  dc,  respeotivelj  infants,  by  the  said  G.  L.  D., 
their  next  friend,  being  respectively  persons  also  interested  in 
the  moneys  secured  by  the  said  policy,  for  an  order: 

1.  That  T.  F.  E.  and  J.  L.,  both  of,  dc.  (q),  may  be  appointed 

trustees  for  the  purpose  of  receiving  from  the Life  Assurance 

Society,  of,  dc,  the  sum^  of  £ under  a  policy  of  assuranqe 

on  the  life  of  the  above-named  S.  D.  deceased,  in  such  society; 

numbered ,  dated  the of ,  18 — ,  and  purporting  to  be 

issued  under  the  provisions  of  the  Married  Women's  Property  Act, 
1870,  for  the  exclusive  benefit  of  E.  M.  D.,  wife  of  the  assured, 
or  in  the  event  of  her  predeceasing  him  (as  she  in  fact  did),  for 
the  benefit  of  such  children  of  the  marriage  as  might  survive 
him,  in  equal  shares . 

2 .  That  it  may  be  referred  to  the  taxing  master  to  tax  the  costs 
of  the  apf)licants  and  respondents  ,of  this  application  as  between 
solicitor  and  client,  and  that  such  costs  m'ay  be  paid  by  the  trustees^ 
when  appointed,  out  of  the  said  policy  moneys. 

Dated  (dc  :  Conclude  as  in  Form  1075,  including  the  foot- 
note) . 


2197. 

Summons 
(originating) 
for 

appointment 
of  trustees  of 
a  settlement 
policy  effected 
nnder  sect.  11 
of  the 
Married 
Women's 
Property  Act, 
1882  ()•). 
[Dan.  Pr. 
1971.] 


19—.    B.  No.  -. 
In  the  High  Court  of  Justice, 
Chancery  Division . 
(Naniie  of  Judge  (s) .) 

(?)  The  Ct.  will  not  appoint  a  sole  trustee  under  sect.  10  where  the  fund  is 
to  l^e  retained  on  behalf  of  infanta:  Se  Kowson's  Policy  Trusts,  W.  N.  (1885) 
213 ;  but  a  sole  trustee  has  been  appointed,  where  he  had  merely  to  receire  th& 
policy  moneys  and  hand  them  to  the  applicant:  Se  Smith's  Policy  Trusts,  33 
L.  J.  N.  O.  187. 

(r)  See  Married  Women's  Property  Act,  1882,  o.  11.  Under  this  section  a 
policy  effected  by  a  man  on  his  own  life,  and  exjiressed  to  be  for  the  benefit  of 
his  wife,  or  of  his  children,  or  of  his  wife  and  children,  or  any  of  them,  or 
by  any  woman  on  her  own  life,  and  expressed  to  be  for  the  benefit  of  her 
husband,  or  of  her  children,  or  of  her  husband  and  children,  or  any  of  them, 
creates  a  trust  in  favour  of  the  objects  therein  named.  The  insured  may  by 
the  policy  or  by  any  memorandum  under  his  or  her  hand,  appoint  a  trustee 
or  trustees  of  the  moneys  payable  under  the.  policy,  and  from  time  to  time 
appoint  a  new  trustee  or  new  trustees  thereof.  In  default  of  any  such  appoint- 
ment of  a  trustee,  such  policy,  immediately  on  its  being-  effected,  vests  in  the 
insured  and  his  or  her  legal  personal  representatives,  in  trust.  If  at  the 
death  of  the  insured,  or  at  any  time  afterwards,  there  shall  be  no  trustee,  or 


(s)  0.  V.  9  (6). 
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In  the  matter  of  the  trusts  of  a  policy  of  assurance  on  the 

life  of  A.  B.,  deceased,  effected  in  the Office,  No.  — , 

dated  the of ,  19—. 

And  in  the  matter  of  the  Married  Women's  Property 

Act,  1882. 

And  in  the  matter  of  the  Trustee  Act,  1893  (t). 
If  there  are  respondents  to  the  swmmons,  say :  Let  (Names  and 
addresses  of  respondents)  within  eight  days  (dc. :  Proceed  as  in 
Forml  1075  to  (which  is  issued),  upon  the  application  of 

'If  there  are  no  respondents  to  the  swrrmions,  say :  Let  all  parties 
concerned  (<fc.  .-Proceed  as  in  Form  1077  to  at  the  time  specified 
in  the  margin  hereof),  upon  the  hearing  of  an  application  on  the 
part  of  > 

In  either  case,  continue  thus:  G.  H.,  of,  dc,  L.  M.,  of,  dc, 
0.  P.,  oi.,dc.,  an  infant,  bj  Q.  R.,  his  neisrt  friend,  for  an  order 

1.  That  E,.  S.,  of,  dc,  and  M.  T.,  of,  dc,  may  be  appointed 
trustees  [or,  new  trustees  in  the  place  of  X.  Y.  and  Y.  Z.,  deceased 
— or  us  rrvay  be]  of  the  moneys  payable  under  the  policy  of  assur- 
ance on  the  life  of  the  above-named  A.  B.,  deceased,  effected  in  the 

Assurance  Society,  numbered  ,  dated  the  of  , 

19 — ,  and  purporting  to   be  issued  under  the  provisions  of  the 
Married  Women's  Property  Act,  1882. 

2.  That  the  said  R.  S.  and  ,M.  T.  may  hold  the  moneys  to  be 

receiyed  under  the  said  policy  from  the  said Assurance  Society 

upon  the.  trusts  thereof  by  the  said  policy  declared. 

3.  {Add  application  for  costs,  as  in  Form  2196,  paragraph,  2.) 

Dated  {dc. :  Conclude  as  in  Form  1075,  including  the  foot- 
note, or  1077). 


it  shall  be  expedient  to  appoint  a  new  trustee  or  new  trustees,  su«h  trustee  or 
trustees  may  be  appointed  by  the  Ct.  having  jurisdiction  under  the  Trustee  Act, 
1850  (now  1893).  The  receipt  of  a  trustee  or  trustees  duly  appointed,  or  in 
default  of  such  appointment,  or  in  default  of  notice  to  the  insurance  office,  the 
receipt  of  the  legal  personal  representative  of  the  insured  is  a  discharge  to  the 
office  for  the  sum  secured  by  the  policy.  See,  on  this  section,  Wolstenholme, 
330 — 332.  It  will  be  seen  that  a  trustee  need  only  be  appointed  by  the  Gt. 
under  this  section  in  the  cases  specially  mentioned  therein,  differing  in  this 
respect  from  sect.  10  of  the  Act  of  1870,  under  which  a  trustee  must  be 
appointed  of  a  settlement  policy  effected  in  accordance  with  its  provisions. 
See,  as  to  the  effect  of  sect.  11  of  the  Act  of  1882  as  compared  with  sect.  10 
of  the  Act  of  1870,  Re  Tiinibull,  (1897)  2  Ch.  415. 

(<)  It  appears  to  be  proper  to  entitle  the  summons  under  the  Act  of  1882 
in  the  matter  of  the  Trustee  Act,  1893.  For  the  decisions  under  the  Act  of 
1870,  see  note  (p),  p.  1177. 
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2198. 

Siiminous 
(originatiDg) 
for  decision  of 
question 
between 
husband  and 
wife  (k). 
[Dan.  Pr. 
1972.] 


In  the  High  Court  of  Justice, 
CHancery,  Division. 
{Name  of  Judge  (x).) 

In  the  matter  of  a  question  between  A.  B.  and  C.  B.  his 
wife  as  to  [Describe  shortly  the  property  in  dispute]. 
And  in  the  matter  of  the  ^Married  Women's  Property 
Act,  1882. 
Let  C.  B.  [or,  A.  B.J,  of  i{dc. :  Proceed  as  in  Form  1076  to  at 
the  time  specified  in  the  margin  hereof),  upon  the  application  of 
the  above-named  A.  B.,  of  (residence  and  description). 

Or,  of  the  above-named  C.  B.,  the  wife  of  the  above-named 
A  B.,  of  (residence  and  description): 
that  (Describe  the  question  to  be  determined;  as  thus:  it  may  be 
declared  that  the  property  bequeathed  to  the  said  C.  B.  by  the 
will  of  G.  H.,  late  of,  dc,  and  dated,  dc,  does  not  belong  [ory 
belongs]  to  the  said  C.  B.,  for  her  separate  use,  within  the 
meaning  of  the  above-mentioned  Act) ;  and  that  all  necessary  and 
consequential  directions  may  be  given. 


2199. 

Petition  f  or 
order  vesting 
general 
powers  of 


trustees  (a). 


Section  XVI. — The  Settled  Estates  Act,  1877(«/). 

[San.  Pr.,  pp.  1941,  1942.] 

In  the  High  Court  of  Justice, 
Chancery,  Division. 
(Name  of  Judge  (a).) 

In  the  matter  of  estates  settled  by  G.  J.  C.  [or,  by 
G.  J.  C.  and  others]  by  will  [or,  by  deed]  dated  the 


(m)  See  Married  Women's  Property  Act,  1882,  s.  17.  Unless  made  in  a 
pending  proceeding,  the  application  is  made  by  originating  summons,  to  which 
no  appearance  is  required  to  be  entered:  0.  LIV.  4  F.  (9).  For  another  form 
of  summons,  see  Marcy's  Forms,  2nd  ed.  No.  53.  As  to  an  application  under 
this  section  for  an  order  to  transfer  to  a  husband  an  investment  made  by  a 
married  woman  by  means  of  moneys  of  her  husband,  without  his  consent,  see 
Married  Women's  Property  Act,  1882,  s.  10. 

(a;)  See  0.  V.  9  (6). 

(jr)  See  Settled  Estates  Act,  1877  (40  &  41  Vie.  v.  18) ;  Settled  Estates  Act 
Orders,  1878.  Sect.  17  of  the  Act  has  been  repealed  by  sect.  64  of  the  Settled 
Land  Act,  1882,  but  somewhat  similar  provisions  are  contained  in  sect.  36  of 
such  last-mentioned  Act.  The  case  of  an  infant  being  contingently  entitled 
appears  to  be  the  only  one  in  which  the  provisions  of  the  Settled  Estates  Act 
have  not  practically  been  superseded.  For  full  notes  on  the  practice  and  pro- 
cedure under  the  last-mentioned  Act,  see  Dan.  Pr.  7th  ed.  1961 — 1979.  Amarried 
woman  applying  to  the  Ct.  or  consenting  to  an  applic  at'ion  thereto,  is  by  sect.  50 


(z)  See  opposite  page. 
r^)  See  0.  V.  9  (17). 


S.  16.]                  THE  SETTLED  ESTATES  ACT,  1877.  H^l 

day  of ,  19 — ,  consisting  of  certain  lands  [_or, 


miessuages  or  tenements]  in  C,  in  the  parish  of  B,., 
in  the  county  of  C . 

And  in  the  matter  of  the'Settled  Estates  Act,  1877  (6). 
To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  F.  R.   C,  of   (-address  and  descrip- 
tion) (c). 

Showeth  as  follows: 

1.  State  the  instrimient  or  instruments  whereby  the  property 
proposed-  to  be  dealt  mth  by  the  petition  stands  limited  to  or  in 
trust  for  several  persons  by  way  of  succession  (d),  setting  out  a 
detailed  description  of  such  property,  or  referring  to  a  schedule 
t0[  the  petition,  or  to'  a  plan  annexed  to  the  petition,  which  con- 
tains a  detailed  description  of  such  property  sufficient  to  identify 
the  sante  (e) . 

2 .  Shou^.  ill  ivhom  any  beneficial  estate  or  interest  under  or  by 
'virtue  of  the  settlement  is  vested  at  the  time  of  the  application. 

3.  State  SMch  facts  as  may  be  necessary  to  enable  the  Court  to 
ascertakt  the  nature,  value,  and  circumstances  of  the  estate,  and 
the  terms  and  conditions  o}i  which  leases  thereof  ought  to  be 
authorised  (/) . 

of  the  Settled  Estates  Aeti,  1877,  required  to  be  examined  apart  from  her 
husband.  The  examination' is  not  necessary  in  the  case  of  a  woman  married 
since  the  commencement  of  the  Married  Women's  Property  Act,  1882  (45  &  46 
Vic.  c.  76);  Riddell  v.  Brrington,  26  C.  D.  220;  but  it  is  required  in  the  case* 
of  a  woman  married  before  the  Act,  where  her  interest  was  acquired  before  the 
commencement  of  the  Act:  Re  Harris's  Settled  Estates,  28  C.  D.  Vll.  Secws^ 
in  the  case  of  a  woman  married  before,  but  whose  interest  was  acquired  after, 
the  Act:  Re  Batt's  Settled  Estates,  (1897)  2  Ch.  65.  For  forms  under  the  Act, 
see  Seton,  1719 — 1740.  As  to  costs  of  proceedings  under  the  Act,  see  Morgan 
&  Wurtzburg,  330 — 332.  As  to  the  settlements  to  which  the  Act  extends,  see 
sect.  57. 

(s)  As  to  leases  of  settled  estates,  see  Settled  Estates  Act,  1877,  ss.  4 — 16, 
34 — 37,  46 — 48;  Seton,  1742.  As  to  the  evidence  to  be  adduced  in  support  of 
an  application  to  vest  powers  of  leasing  in  trustees,  see  Settled  Estates  Act,. 
1877,  s.  11;  Orders,  1878,  rr.  15,  16.  As  to  indorsement  on  the  settlement  or 
otherwise  of  notice  of  the  exercise  of  the  powers  under  the  Act,  see  sect.  33. 
Eor  forms  of  orders  with  regard  to  leases,  see  Seton,  1722 — 1731. 

(6)  As  to  the  title  of  petitions  and  other  proceedings  under  the  Act,  see 
Orders,  1878,  r.  2.    For  form  of  title,  see  Orders,  1878,  App.  No.  1. 

(c)  See  Orders,  1878,  r.  31.  As  to  the  person  who  may  petition  the  Ot.  to. 
exercise  its  powers,  see  Settled  Estates  Act,  1877,  ss.  23,  64.  As  to  the  persons 
whose  consent  to  the  application  is  required,  and  as  to  dispensing  with  such 
consent,  see  Settled  Estates  Act,  1877,  ss.  24—29,  49. 

(rf)  See  Settled  Estates  Act,  1877,  s.   2. 

(e)  See  Orders,  1878,  r.  2. 

(/)  Sw  Settled  Estates  Act,  1877,  s.  11. 
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4.  Sham  that  it  will  he  for  the  benefit  of  the  persons  interested 
in  the  settled  estates,  and  consistent  with  a  due  regard  for  their 
interests  therein,  that  general  powers  of  granting  leases  for  the 
t&wis  proposed  should  he  vested  in  the  trustees  for  the  time  being : 
see  the  prayer. 

5 .  Your  petitioner  is  advised  that,  under  the  circumstances  here- 
inbefore mentioned,  such  powers  cannot  be  obtained  without  the 
assistance  of  this  Court. 

6 .  No  application  has  been  made  to  either  House  of  Parliament 
for  the  purj)ose  of  effecting  the  object  of  this  petition,  or  any 
similar  object  {g). 

7 .  Your  petitioner  may  be  served  with  any  order  of  this  Court, 
or  of  the  Judge  in  Chambers,  or  any  notice  relating  to  the  subject 
of  this  petition,  at  the  office  of  your  petitioner's  solicitors,  Messrs. 
W.,  Y.  &  W.,  situate  at,  dc.  (h). 

Your  petitioner  therefore  prays  as  follows: 

1 .  That  for  the  purposes  hereinbefore  mentioned,  an  order 
may  be  made  vesting  in  the  said  H.  A.  and  J.  T.,  as  the 
trustees  of  the  said  will,  and  in  the  trustees  or  trustee 
thereof  for  the  time  being,  or  in  such  other  persons  as  to 
this  Court  shall  seem  meet,  general  powers  of  granting 

building  leases  for  terms  of  years  not  exceeding 

years  in  possession,  and  of  entering  into  and  making  pre- 
liminary contracts  to  grant  such  leases,  of  all  or  any  parts 
or  part  of  the  several  pieces  or  parcels  of  ground  and 
hereditaments,  situate  in  the  townships  of  C.  and  E., 
mentioned  in  the  title  or  heading  of  this  petition:  such 
leases  and  contracts  for  leases  to  be  in  conformity  with 
the  provisions  of  the  said  Act  of  Parliament,  so  far  as 
such  provisions  may  be  applicable  to  each  particular  case, 
and  subject  to  such  conditions  as  to  this  Court  may  seem 
meet. 

2.  That  such  provisions  may  be  made,  or  directions 
given:  either  by  way  of  appointment  of  new  trustees  of 
the  said  wiU,  or  otherwise:  for  the  purpose  of  the  exercise 
from  time  to  time  of  such  powers  of  leasing,  and  of 
entering  into  or  making  preliminary  contracts  as  afore- 
said, as  to  this  Court  shall  seem  meet. 

3.  That  the  costs  of  your  petitioner,  and  of  all  other 
persons  served  with,  or  properly  appearing  as  respon- 
dents to,  this  petition,  of  this  application,  and  incident 

iff)  See  Settled  Estates  Act,  1877,  s.  32;  Orders,  1878,  r.  17. 
<A)  See  Orders,  1878,  r.  31. 
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thereto,  may  be  taxed  by  the  taxing  master;  and  that 
the  amount  of  such  costs,  when  taxed,  may  be  a  charge 
upon  all  or  a  sufEcient  part  of  the  said  pieces  or  parcels 
of  ground  and  hereditaments  hereinbefore  described  (i) . 

Or  that  (dc. :  Conclude  as  in  Form  36;  and  add 

footnote,  Form  37). 


2200. 

Proceed  as  in  preceding  Form  dovm  to  as  follows:  Petition  for 

1  &  2.  Sonne  as  paragraphs  1  and  2  of  preceding  Form.  rising  par-°' 

3.  By  an  agreement  dated  the. of  ,  19—,  and  made  tioular lease 

between  (State  the  parties),  it  was  agreed,  subject  to  the  sanction 

thereto  of  this  Court  being  obtained,  that  (Set  out  the  material 
parts  of  the  agreerri&nt  for  a  lease) . 

4.  State  facts  showing  the  nature,  •mlue,  and  circumstances  of 
the  estate,  and  enabling  the  Court  to  ascertain  the  terms  and 
conditions  on  which  a  lease  thereof  ought  to  he  authorised  (I) . 

5.  It  will  be  for  the  benefit  of  your  petitioner,  and  of  all  other 
persons  interested  in  the  said  settled  estates,  and  consistent  with 
a  due  regard  for  their  interests  therein,  and  your  petitioner  is 
deeirous,  that  the  said  agreement  should  be  carried  into  effect; 
but  under  the  circumBtances  hereinbefore  mentioned  such  agree- 
ment cannot  be  carried  into  effect  without  the  assistance  of  this 
Court. 

6  &  7.  Samie  as  paragraphs  6  and  7  of  preceding  Form. 
Your  petitioner  therefore  prays: 

1.  That  the  said  conditional  agreement,  dated  the 

of ,  19 — ,  may  be  directed  to  be  carried  into  effect. 

2.  That  aU  proper  provisions  may  be  made  and  direc- 
tions given  for  effecting  the  purposes  hereinbefore  men- 
tioned. 

3.  That  the  costs  (dc. :  as  in  paragraph  3  of  the  prayer 
of  preceding  Form  (m)). 

Or  that  (Conclude  as  in  Form  36;  and  add  foot- 
note, Form  37). 


(i)  As  to  the  costs  of  the  application,  see  Settled  Estates  Act,  1877,  s.  41. 

(Je)  See  Settled  Estates  Act,  1877,  ss.  10,  12.  For  forme  of  order,  see 
Seton,  1729 — 1731,  Nos.  6 — 8.  As  to  the  contents  of  orders  under  the  Act,  see 
Orders,  1878,  rr.  23,  24;  and  as  to  contents  of  an  order  authorising^  a  lease, 
Ibid.  r.  25. 

(I)  See  Settled  Estates  Act,  1877,  s.  11. 

(m)  Ibid.  a.  41. 
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2201. 

Petition  for 
sale  («). 
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Proceed  as  in  Form  2199,  douM  to  end  of  paragraph  2. 
3.  State,  eircwristances  showing  that  a  sale  is  proper  and  con- 
sistent mth  a  due  regard  for  the  interests  of  all  parties  entitled 
under  the  settlem>ent ;  as  thus :  The  value  of  lands  in  the  vicinity 
of  the  said  hereditaments  so  devised  as  aforesaid  has  of  late  years- 
considerably  increased,  and  your  petitioner  believes  that  the  said 
hereditaments  could  now  be  most  advantageously  sold.  Such  a 
sale  would  be  beneficial  to  all  parties  interested  under  the  said 
will. 
4  &  5 .  S'Ome  as  paragraphs  6  and  7  of  Form  2199. 

Your  petitioner  therefore  prays,  that  the  said  estate 
called  Green  Land  End,  and  the  said  peat  moss,  may  be 
sold  under  the  direction  of  the  Court;  and  that  all  proper 
inquiries  may  be  made,  and  directions  given,  for  effect- 
ing such  purpose;  and  that  the  costs  of,  and  incident  to, 
this  petition  may  be  provided  for  (o) . 

Or  that  (de. :  Conclude  as  in  Form  36;  and  add 
footnote,  Form'  37). 


2202. 

Affidavit  that 
DO  previous 
appUoation 
made  to  Par- 
liament [p). 


Title  as  in  petition:  see  Form'  2199;  other  forrrml  parts:  see 
Form  8. 

1.  I  have  perused  the  petition  preferred  in  this  matter  by 
{names  of  petitioners)  to  His  Majesty's  High  Court  of  Justice 
on  the  — —  of  ,  19 — ,  under  the  provisions  of  the  above- 
mentioned  Act. 

2.  Neither  the  said  petitioners,  nor  any  or  either  of  them,  nor 
any  other  person  entitled  to,  or  interested  in,  the  hereditaments- 
proposed  to  be  dealt  with  by  the  said  petition,  have  or  has  hereto- 
fore applied  to  either  House  of  Parliamtent  for  a  private  Act  to- 
effect  the  same  or  a  similar  object  to  that  for  which  the  sanctioai 
of  this  Court  is  prayed  by  the  said  petition  \_or  as  may  be']. 

3.  (Show  means  of  knowledge.) 


(n)  As  to  the  power  of  the  Ct.  to  autdiorise  sales  of  settled  estates,  or  any 
parts  thereof,  see  Settled  Estates  Act,  1877,  ss.  16,  18,  19,  22,  34—37,  39,  40; 
Seton,  1742.  The  property  cannot,  it  seems,  be  directed  tt>  be  sold  out  of  Ct.L 
He  Harvey,  21  C.  D.  123.    For  forms  of  orders,  see  Scton,  1731—1738. 

(o)  See  Settled  Estates  Act,  1877,  s.  41. 

(jj)  Ibid.  s.  32;   Orders,  1878,  r.  17. 
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2203. 

Title  as  in  petition:  see  Form  2199;  other  formal  parts:  see  Summons  for 

XI  on  appomtmeat 

.romi  oy.  '     of  guardian 

on  the  part  of  the  petitioners  (r),  that  A.  B.,  of,  dc,  or  some  ^malS^or* 
other  proper  person,  may  be  appointed  guardian  of  C.  D.,  an  consent  to  an 
infant,  and  that  E.  F.,  of,  d;c.,  or  somfe  other  proper  person,  may  f^^'"*  '°^ 
be  appointed  guardian  of  G.  H.,  an  infant,  for  the  purpose  of 
making,  on  behalf  of  such  infant,  an  application 

Ch-,  if  the  infants  are  not  petitioners,  say :  for  the  purpose  of 
consenting,  on  behalf  of  such  infants,  to  an  application 

proposed  to  be  made  by  a  petition  presented  on  the of , 

19 — ,  by  the  above-named  applicants  for  an  order  in  accordance 
with  the  prayer  of  such  petition. 

//  the  infants  are  tenants  in  tail,  add  (s) .-  And  that  such 
guardians  may  be  directed  to  make  {or,  to  consent  to]  such 
application. 


2204. 

Proceed  as  in  preceding  Form,  down  <o  G.  H.,  an  infant;  and  Summons  for 

continue  thus:  for  the  purpose  of  being  served  with  a  notice  ofg°"r^anif 

requiring  them  on  behalf  of  such  infants,  within dear  days  infant  to  be 

after  service  thereof,  to  notify  whether  they  assent  to  or  dissent  notice  of 

from  an  application  proposed  to  be  made  by  a  petition  presented  application, 

1,^         1         y        ^  ii-n  and  to  deliver 

on  the of ,  19 — ,  by  the  above-named  applicants  for  an  anotlficatiou 

order  in  accordance  with  the  prayer  of  such  petition,  or  submit  ^^eTrt*" 

the  infants'  rights  or  interests,  so  far  as  they  may  be  affected  by 

such  application,  to  be  dealt  with  by  the  Court. 

//  the  infants  are  tenants  in  tail,  add  (s) :  And  that  such 

guardians  may  be  directed  to  notify  that  they,  on  behalf  of 

(?)  See  Settled  Estates  Act,  1877,  a.  49;  Orders,  1878,  r.  5.  The  applica- 
tion is  made  by  the  petitioner,  and  the  summons  must  be  served  upon  the  parent, 
testamentary  guardian,  or  guardian  appointed  by  the  Chancery  Division  of 
the  High  Ct.  of  Justice,  of  the  infant,  if  there  be  any  such  parent  or  guardian, 
unless  the  Ct.  or  Judge  shall  dispense  therewith:  Orders,  1878,  j..  8.  As  to  the 
evidence  in  support  of  the  application  to  appoint  a  guardian,  see  Ibid.  i-.  10. 
For  form  of  summons,  see  Ibid.  App.  No.  5.  For  form  of  order,  see  Seton, 
1719,  No.  1. 

(r)  The  application  mast  be  made  by  the  petitioner:  Orders,  1878,  i.  5. 

(»)  See  Settled  Estates  Act,  1877,  c.  18,  a.  49.  The  application  that  the 
guardian  may  be  directed  to  apply,  or  consent,  or  give  a  notification  may  be 
combined  with  the  application  to  appoint  a  guardian:  Orders,  1878,  r.  6;  and 
by  adopting  this  course  the  expense  and  delay  of  a  subsequent  application  fur 
leave  wUl  be  saved. 

(f)  See  note  (j),  supra.  For  form  of  summons,  see  Orders,  1878,  App. 
No.  6.    For  form  of  order,,  see  Seton,  1720,  No.  2. 

D.— F.  75 
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2205. 

Affidavit  in 
support  of 
application 
for  appoint- 
ment of 
{guardian  (x). 


such  infants,  assent  to  such  application  [or,  dissent  from  such 
application-Tor,  submit  the  infants'  rights  or  interests,  so  far 
as  they  may  be  affected  by  such  application,  to  be  dealt  with 
by  the  Court]. 


Title :  see  Form  2199 ;  other  formal  parts :  see  Form  8 . 

1.  State  the  infant's  age;  as  thus:  The  above-named  infant 
A.  B.  is  of  the  age  of  ^ years. 

2.  State  whether  the  infant  has  any  parent,  testamentary 
gimrdian,  or  guardian  appointed  by  the  Chancery  Division  of  the 
High  Court  of  J-ustice,  and,  if  so,  ichether  such  parent  or  guardian 
has  any  interest  in  the  application,  and,  if  he  has,  the  nature  of 
such  interest,  and  whether  or  not  adverse  to  the  interest  of  the 
infant;  as  thus:  The  said  A.  B.  has  neither  a  parent,  nor  a' 
testamentary  guardian,  nor  a  guardian  appointed  by  the  Chancery 
Division  of  this  Court. 

3.  State  where,  and  under  whose  care,  the  infant  is  residing ; 
and  at  whose  expense  he  is  maintained;  as  thus:  The  said  A.  B. 
is  now  residing  with,  and  under  the  care  of,  his  maternal  uncle 
C .  D .,  at  {State  where) ;  and  is  maintained  at  the  expense  of  the 
said  CD. 

4.  State  in  what  way  the  proposed  guardian  is  connected  ymth 
the  infant ;  andwhy  proposed ;  and  how  qualified  to  he  appointed; 
as  thus :  The  said  CD.,  the  person  proposed  to  be  appointed  the 
special  guardian  of  the  said  A.  B.,  for  the  purpose  of  {State  what : 
as  in  the  summons),  is  the  nearest  relation  of  the  said  A.  B.;  and 
is  proposed  as  such  guardian  because  the  said  A.  B.  is  under  his 
care  and  protection,  and  is  maintained  at  his  expense.  The  said 
C .  D .  is  also  a  person  of  good  business  habits,  and  fully  competent 
to  judge  of  the  propriety  of  making  [or,  consenting  to]  the  said 
application,  on  behalf  of  the  said  A.  B. 

5 .  State  whether  the  proposed  guardian  has  any  interest  in  the 
intended,  application;  and,  if  he  has,  the  nature  of  such  interest, 
and  that  it  is  not  adverse  to  the  interest  of  the  infant;  as  thus: 
The  said  CD.  has  no  interest  whatever  in  the  subject-matter  of 
the  application  proposed  to  be  made  by  the  said  petition. 

6.  Show  the  consent  of  the  proposed  guardian  to  act ;  as  thus: 
I  saw  the  said  CD.  sign  the  paper  writing  now  produced  and 
shown  to  me,  and  marked  A.  {y),  and  purporting  to  be  his  consent 
to  act  as  such  guardian  as  aforesaid.     The  name  or  signature 

(a)  See  Orders,  1878,  r.  10. 

(y)  Exhibit  it.    For  form  of  memorandvun  of  exhibit,  see  Form  27. 
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-,"  set  and  subscribed  to  the  said  paper  writing,  is  of  ,tho 


proper  handwriting  of  the  said  CD. 

Or,  6.  I  am  well  acquainted  with  the  handwriting  of  the 
said  CD.:  having  seen  him  write.  The  name  or  signature 
' ,"  set  and  subscribed  to  the  paper  writing  now  pro- 
duced, dc,  and  purporting  to  be,  d)c.  {as  above),  is  of  the 
proper  handwriting  of  the  said  CD. 

7.  State  the  nature  of  the  intended  application  to  the  Court;  as 
thus:  The  object  of  the  application  proposed  to  be  made  by  the 
said  petition  is  (State,  succinctly,  what;  as  thus:  to  obtain  an 
order  for  the  sale,  under  the  direction  of  the  Court,  of  the  here- 
ditaments described  in  the  said  petition). 

8.  Show  means  of  knowledge. 


(Short  title.)  Consent  to  act 

I,  C  D .,  of  (residence  cmd  description),  consent  to  be  appointed  °*  *®  P"""" 
special  guardian  of  the  above-named  infant  A.  B.,  for  the  purpose  guardian  of 
of  (State  what:  as  in  the  summons).  "'^  '"^*"*  (''• 

Dated  this  of ,  19—. 

C  D. 


2207 

Title:  as  in  Form  2199;  other  formal  parts:  see  Form  8.        Affidavit  of 

1 .  I  am  the  person  appointed  [o/*,  proposed  to  be  appointed]  the  guar^an  of 
guardian  of  C  D.,  an  infant,  for  the  purpose  of  making,  on  behalf  in  tail,  in 
of  tbe  said  C  D.  [or,  consenting  on  behalf  of  the  said  CD.  to],  ^ppUcItiol 
an  application  proposed  to  be  made  (Sc. :  as  in  Form  2203 ;  or,  for  leave  to 
for  the  purpose  of  being  served  with  a  notice,  dc. ;  see  Form  2204) .  gg^^  (.^  appli- 

2.  I  have  fully  considered,  on  behalf  of  the  said  C  D.,  the  cation,  or  to 
nature  and  object  of  the  said  application;  and  I  believe  it  to  be  cation  («). 
proper,  and  consistent  with  a  due  regard  for  the  interest  of  the 

said  CD.,  that  I,  as  such  guardian,  should  be  directed  to  make 
[^or,  consent  to;  or,  to  give  a  notification  of  assent  [or  as  may  6e] 
respecting]  the  said  application. 

3.  State  facts  shomng  that  it  is  proper,  and  consistent  with  a 
due  regard  for  the  interest  of  the  infant,  that  the  direction  should 
he  given;  and'  show  means  of  knowledge. 


(z)  For  form  of  affidavit  verifying  the  signature,  see  preceding  Form,  par.  6. 
Where  the  intended  guardian  makea  an  affidavit  in  support  of  the  application, 
he  should  state  therein  his  consent  to  act:  so  as  to  save  the  expense  of  a  separate 
consent,  and  affidavit  verifying  it:  Seton,  1720. 

(a)  See  Orders,  1878,  r.  12. 

75(2) 
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2208. 

Summons  for 
direction  for 
committee  of 
tenant  in  tail 
to  make  or 
conflent  to 
application, 
or  to  give  a 
notification 


2209. 

Summons  for 
directions  as 
to  service  of 
notice  pur- 
suant to  sect. 
26  (c). 


2210. 

Notice  of  the 
application 


Proceed  as  in  Form  2203,  down  to  petitioners,  and  continue 
thus:  that  A.  B.,  the  committee  of  the  estate  of  C.  D.,  a  person 
found  lunatic  by  inquisition,  may  be  directed 

If  the  Iwuxtic  is  a  petitioner,  say :  to  make,  on  behalf  of  the 
said  C.  D.,  an  application  proposed  to  be  made  by  a  petition 

presented  on  the '  of  ,   19 — ,  by  the  above-named 

.applicants  for  an  order  in  accordance  with  the  prayer  of  such 
petition. 

7/  the  lunatic  is  not  a  petitioner,  and  it  is  desired  that  he 
should  consent  to  the  application,  say :  to  consent,  on  behalf 
of  the  said  C.  D.,  to  an  application  proposed  {dc. ;  as  above). 
If  it  is  desired  that  the  committee  should  give  a  notification, 
say :  to  notify  that  he,  on  behalf  of  the  said  C.  D.,  assents 
to  the  application  proposed  {dc;  as  above). 

Or,  dissents  from  the  application  proposed  (dc. ;  as  above) . 

Or,  submits  the  rights  or  interests  of  the  said  C.  D.  to  be 

dealt  with  by  the  Court,  so  far  as  they  may  be  affected  by 

an  application  proposed  (dc;  as  above). 


Title  as  in  petition:  see  Form  2199;  other  formal  parts:  see 
Form  39. 

on  the  part  of  the  petitioner  X.  Y.,  that  notice  of  the  application 
intended  to  be  made  by  a  petition  presented  in  tlie  above  matters- 

on  the  of  — -,  requiring  A.  B.  and  C.  D.,  severally,  to 

notify  whether  he  assents  to  or  dissents  from  such  application,  or 
submits  his  rights  and  interests,  so  far  as  they  may  be  affected  by 
such  application,  to  be  dealt  with  by  the  Court,  may  be  given  by 
(State  the  manner  in  which  it  is  proposed  to  give  the  notice  (as 
in  Form  373,  and  the  time  within  which  the  notification  is  to  be 
required),  or  in  such  other  manner  as  the  Judge  may  think  fit. 


(Set  out  the  full  title,  as  in  the  petition.) 
Take  notice  t'hat  (Name  petitioners  and  their  addresses,  as  in 
petition)  liave  presented  a  petition  in  the  above  matters,  praying 

(S)  See  Settled  Estates  Act,  1877,  s.  49;  Orders,  1878,  rr.  6,  7,  9,  11,  12. 
For  form  of  order,  see  Seton,  1720,  No.  3. 

(c)  See  Settled  Estates  Act,  1877,  ss.  26,  30,  49.  The  application  is  onl.r 
necessary  in  the  following  cases:  (a)  where  the  person  to  be  served  is  of  un- 
sound mind  not  so  found  by  inquisition;  (b)  where  such  person  is  out  of  tht- 
jurisdiction  of  the  Ot. ;  and  (c)  where  it  is  desired  to  effect  substituted  service : 
Orders,  1878,  r.  4.  The  application  must  be  made  by  the  petitioner,  and  is 
ex  parte:  Ibid.  For  form  of  summons,  see  Orders,  1878,  App.  No.  2.  For 
form  of  order,  see  Seton,  1721,  No.  4. 

(rf)  See  Settled  Estates  Act,  1877,  s.  26.  For  form,  see  Orders,  1878,  App. 
No.  3.  Service  of  the  order  must,  except  in  the  case  of  a  person  of  unsound 
mind  not  so  fo\ind,  find  except  where  the  Ct.  or  Judffe  otherwise  directs,  b('= 
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that  (as  in  petition,  but  describing  the  lands,  messuages,  or  tene- 
ments, as  in  the  petition),  and  it  is  intended  to  apply  to  the  said 
Court  for  an  order  in  accordance  with  the  prayer  thereof,  and  you 

are  [severally]  hereby  required  to  notify  in  writing,  within 

clear  days  (e)  after  the  service  hereof,  whether  you  assent  to  or 
dissent  from  such  application,  or  submit  your  rights  or  interests, 
so  far  as  they  may  be  affected  by  such  application,  to  be  dealt  with 
by  the  Court;  such  notification  is  to  be  delivered  to  the  petitioner's 
solicitors,  or  left  for  them  at  the  address  specified  at  the  foot 
hereof,  and  may  be  so  delivered  by  transmitting  the  same  to  them 
by  post  at  such  address. 

If  no  notification  shall  be  so  delivered  or  left  within  the  time 
above  limited,  you  -jfill  be  deemed  to  have  submitted  your  rights 
and  interests  to  be  dealt  with  by  the  Court. 

In  the  event  of  your  dissenting  from  such  application,  land 
desiring  to  be  heard  in  opposition  to  the  application,  you  are,  by 
your  notification,  to  require  notice  to  be  given  to  or  left  for  you 
or  your  solicitor  at  a  place  to  be  specified  within  three  miles  from 
the  principal  entrance  of  the  Central  Hall,  Royal  Courts  of 
Justice,  London,  of  the  day  on  which  the  petition  is  fixed  for 
hearing. 

You  or  your  solicitor  can,  upon  reasonable  notice  to  the  under- 
named A.  and  B.,  inspect  and  peruse  the  petition  without  pay- 
ment of  any  fee,  and  you  are  entitled,  at  your  own  expense,  to 
have  a  copy  of  such  petition  furnished  to  you. 

Dated  the of . 

A.  and  B. 

(Address  mthin  three  miles  of  the  principal  entrance  of  the 
Central  Hall,  Royal  Courts  of  Justice.) 

Petitioners'  Solicitors. 

To  (Name  the  person  or  all  the  persons  to  he  served  pursuant  to 
the  above  section) . 

Note. — A  copy  of  the  above  notice,  with  a  notification  at  the 
foot  thereof  to  be  filled  up  by  you,  is  sent  herewith  (/) . 


efiected  by  delivery  of  the  notice  to  the  person  to  be  served  therewith:  Ordere, 
1878,  r.  4.  As  to  the  right  of  the  person  served  to  inspect  and  peruse,  and  to 
be  furnished  with  a  copy  of,  the  petition,  see  Orders,  1878,  r.  22. 

(e)  The  time  to  be  specified  in  the  notice  for  the  person  served  to  deliver  or 
leave  a  notification  must  (a)  in  case  the  person  to  be  served'  is  the  guardian  of 
an  infant,  be  such  as  is  directed  by  the  Judge  in  the  order  appointing  the  guar- 
dian; (b)  in  case  the  person  to  be  served  ia  a  married  woman,  or  a  committee 
of  a  lunatic,  be  not  less  than  twenty-eight  clear  days  after  the  service;  and 
(o)  in  other  cases,  be  not  less  than  fourteen  clear  days  after  the  service: 
Orders,  1878,  r.  4. 

(/)  For  form  of  notification  to  be  annexed  to  the  notice,  sec   next  Form. 
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2211. 

Notification         In  pursuance  of  a  notice,  of  which  the  above  is  a  copy,  served 

tonoticT''^'^  on  me  on  the of ,  19—  I  hereby  notify  that  I  assent  to 

pursuant  to  the  application  [or,  dissent  from  the  application;  or,  submit  my 
rights  and  interests,  so  far  as  they  may  be  affected  by  the  applica- 
tion, to  be  dealt  with  by  the  Court]. 

//  the  party  signing  the  notification  dissents  and  desires  to  he 
heard  in  opposition  to  the  application,  add:  And  I  desire  to  be 
heard  in  opposition  to  the  application,  and  require  notice  to  be 

given  to  ,  at  {na/rreing  a  place  mthin    three   miles  of  the 

principal  entrance  of  the  Central  Hall,  Rot/al  Courts  of  Justice, 
London),  of  the  day  fixed  for  the  hearing  of  the  petition. 

Dated  tliis of ,  19 — . 

To  Messrs.  . 

(Signature  and  address.) 


2212. 

Summons  to 
dispense  with 
notice  (A). 


Title  as  in  petition:  see  Form  2199;  other  formal  parts:  see 
Form  39. 

on  the  part  of  the  petitioner  A.  B.,  that  notice  of  the  application 
in  this  matter,  which  pursuant  to  the  26th  section  of  "  The  Settled 
Estates  Act,  1877,"  is  required  to  be  served  upon  L.  M.,  may  be 
dispensed  with. 


2213. 

Notice  to  (Headdng  and  title  as  in  petition:  see  Form  2199.) 

trustees  for 

person  in-  Take  notice  that  {Name  petitioners  and  their  addresses,  as  in 

suant  to'  sect.   Petition)  have  presented  a  petition  in  the  above  matters,  praying 
3"  (»)•  that  {as  in  petition,  hut  describing  the  lands,  messuages,  or  tene- 

ments, as  in  the  petition),  and  it  is  intended  to  apply  to  the  said 
Court  for  an  order  in  accordance  with  the  prayer  thereof.  This' 
notice  is  given  to  you  in  pursuance  of  the  above  Act  because  you 


(<?)  See  Orders,  1878,  App.  No.  i.  This  form  must  be  written  at  the  foot 
of  every  notice  given  under  the  Settled  Estates  Act,  1877,  s.  26:  see  preoeding" 
Form.  The  notification  may  be  served  by  being  left  at,  or  sent  by  post  to,  the 
address  of  the  petitioners'  solicitors  as  specified  in  the  notice. 

(A)  See  Settled  Estates  Act,  1877.  For  form  of  order,  see  Seton,  1721, 
No.   S. 

(i)  See  Settled  Estates  Act,  1877,  s.  30;  Orders,  1878,  r.  16.  Eor  form  of 
notice,  see  Orders,  1878,  App.  No.  12.  As  to  the  right  of  the  person  served 
with  the  notice  to  inspect  and  peruse,  and  to  be  furnished  with  a  copy  of,  the 
petition,  see  Orders,  1878,  r.  22. 
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are  seised  or  poesessed  of  an  estate  in  trust  for ,  whose  consent 

or  concurrence  to  or  in  the  application  is  required  by  the  Act.  You 
or  your  solicitors  can,  upon  reasonable  notice  to  the  under-named 
A.  and  B.,  inspect  and  peruse  the  petition  at  the  address  specified 
at  the  foot  hereof,  without  payment  of  any  fee;  and  you  are 
entitled  at  your  expense  to  have  a  copy  of  such  petition  furnished 
to  you. 

Dated  this of ,  19—. 

A.  &B., 
of  {address). 

Solicitors  for  the  petitioners. 

To   {Name  the  persons  to  be  served  pursuant  to  the  above 


2214 

{Set  out  the  full  title,  as  in  the  petition.)  Notice  for 

By  direction  of  Mr.  Justice ,  notice  is  hereby  given  that  ™^^a"era 

an  application  by  petition  has  been  made  to  the  said  Judge  for  a  (*). 
sale  of  the  above-mentioned  hereditaments  \_or,  for  powers  to  grant 
leases  of  the  above-mentioned  hereditaments — or  as  may  be'],  and 
the    Judge  has  directed  the  application    to    be    adjourned  [or, 

adjourned  till  ];   and  any  person,  whether  interested  in  the 

estate  or  not,  may,  on  or  before ,  apply  to  the  said  Judge  by 

motion  for  leave  to  be  heard  in  opposition  to  or  in  support  of  gudh' 
application.  The  petition  may  be  inspected  on  application  to 
Messrs.  A.  and  B.,  of ,  the  solicitors  for  the  petitioners. 


2215' 

{Heading  and  title  as  in  petition.)  Motion  paper- 

If  the  application  is  by  motion  ex  parte,  say:  To  move  on  motk.n"for 
behalf  of  Jf'"''^;,*"  \\ 

neaid  on  the 

If  it  is  by  motion  on  notice,  say :  Let  all  parties  {dc. :  Proceed  application  {?)► 
as  in  Form  32,  to  counsel)  on  the  part  of 

(A)  Notice  of  the  application  is  not  to  be  inserted  in  the  newspapora,  unless 
the  Ot.  shall  so  direct  upon  the  hearing  of  the  petition:  Settled  Estates  Act, 
1877,  s.  31;   Orders,  1878,  r.  18.     For  form  of  notice,  see  Orders,  1878,  App. 

No.   13. 

(I)  See  Settled  Estates  Act,  1877,  s.  31;  Orders,  1878,  r.  19.  The  appli- 
cation may  be  either  ex  parte  or  upon  notice.  Ibid.    I'or  form  of  order,  see 
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in  any  case,  proceed  thus:  A.  W.,  of  {residence  and  descrip- 
tion), that  he  may  be  at  liberty  to  appear,  and  be  heard  in 
opposition  to  [or,  in  support  of]  the  application  intended  to  be 
made  in  this  matter  by  the  'petition  of  A.  B.  and  others,  presented 

on  the ,  19 — . 

If  the  application  is  ex  parte,  add:  subject  to  such  order  as 
the  Court  shall  think  fit  to  make  as  to  costs. 


2216. 

Application 
to  be  f  nr- 
nisbed  with  a 
copy  of  the 
petition  (m). 


{Short  title.) 

I  request  to  be  furnished  with  a  copy  of  the  petition  of  A.  B. 
and  others  in  this  matter;  and  I  undertake  to  pay  aU  proper 
charges  for  the  same. 

Dated  {dc. :  Conclvde  as  in  Form  31). 


2217. 

Notice  of  the 
day  appointed 
ifor  hearing- 
the  petition 
in). 


Forrrool  parts :  see  Form  31. 

This  petition  wiU  be  placed  in  the  paper  of  petitions  of  Mr. 
Justice ,  on day,  the of ,  19 — . 


2218. 

Petition  for 
application 
of  purchase- 
money,  or  of 
money  eet 
iside  out  of 
■fent  (o). 


Proceed  as  in  Form  2199,  doiAm  to  "  as  follows  ";  and  continue 
thus : 

1 .  State  the  order  made  on  the  original  petition  so  far  as  it 
authorised  a  sale  or  lease,  and  directed  an  investment  of  the  pur- 
chase-wMney,  or  of  the  mxmey  set  aside  out  of  the  rents,  and  the 
payrrientt  of  the  income  thereof  to  the  party  entitled  thereto. 


Seton,  1721,  No.  6.  If  an  order  is  made  ex  parte  giving  leave  to  be  heard, 
it  must  be  served  on  the  solicitor  to  the  petitioner:  Orders,  1878,  r.  21.  As  to 
the  right  of  a  person  who  has  obtained  leave  to  be  heard  to  inspect  and  peruse, 
and  to  be  furnished  with  a  copy  of,  the  petition,  see  Orders,  1878,  r.  20. 

(m)  See  Orders,  1878,  rr.  20,  22. 

(«)  See  Orders,  1878,  r.  3. 

(o)  As  to  the  application  of  purchase-money  received  on  a  sale,  or  of  money 
set  aside  out  of  rent  reserved  on  a  lease,  authorised  under  the  Act,  see  Settled 
Estates  Act,  1877,  ss.  34,  35,  37.  For  form  of  order  for  interim  investment  on 
mortgage,  see  Seton,  1736,  No.  10.  For  form  of  order  for  sale  of  land,  and 
investment  of  purchase-money  in  purchase  of  ground-rents,  see  Ibid.  No.  11. 
For  /form  of  order  for  payment  of  purchase-moneys  to  trustees,  see  Ibid. 
1731,  No.  1.  Money  in  Ct.  under  the  Settled  Estates  Act,  1877,  may  be  applied 
as  capital-money  under  the  Settled  Land  Act,  1882  (45  &  46  Vic.  o.  38):  see 
a.  32  of  last-named  Act. 


s, 
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2.  State,  the  coynpletion  of  the  sale  or  lease,  and  the  payment 
•of  the  purchase-iriione^,  or  part  of  the  retit,  into  Court. 

3.  The  said  £A.  {pvrchase-mmiey,  or  part  of  rent,  paid  into 
■Court)  is  now  represented  by  the  sum  of  £B.  Consols  in  Court 
to  the  credit  of  "Ex  parte  A.  B.— In  the  matter  of  the  Settled 
Estates  Act,  1877." 

4.  Your  petitioner,  on  behalf  of  the  parties  interested  under  the 
said  will  [or  as  waff  60],  lately  entered  into  an  agreement:  con- 
ditional on  the  approval  thereof  by  this  Court:  with  G.  H.,  of, 
^c,  for  the  purchase  from'  the  said  G.  H.,  for  the  sum  of  £C.,  of 
certain  freehold  hereditaments  belonging  to  him  situate  at  — — , 
■and  comprising  about acres. 

5 .  The  said  proposed  purchase  is  a  fit  and  proper  investment  of 
the  sum  of  £C.,  in  accordance  with  the  trusts  of  the  said  will  \or 
■as  Tfvay  6e];  'and  your  petitioner  is  desirous  that  the  same  should 
be  approved  by  this  Court,  on  behalf  of  the  persons  interested 
•under  the  said  wiU  \or  as  may  he],  and  that  the  said  £C.  should 
te  raised  out  of  the  said  £B.  Consols. 

Your  petitioner  therefore  prays,  as  follows: 

1 .  That  the  said  proposed  purchase  may  be  approved  as 
a  proper  investment  of  the  said  £C. 

2.  That  the  usual  inquiry  may  be  made  as  to  the  title 
to  the  said  hereditaments. 

3.  That  in  case  such  title  shall  be  approved,  a  proper 
conveyance  of  the  said  hereditaments  to  the  uses  of  the 
said  will  \or  as  may  he\  may  be  settled. 

4.  That  upon  the  due  .execution  thereof  by  all  proper 
parties,  the  said  £C.  may  be  raised  out  of  the  said  £B. 
Consols,  and  be  paid  to  such  person  or  persons  as  shall 
be  certified  to  be  .entitled  to  receive  the  same. 

5.  That  it  may  be  referred  to  the  taxing  master  to  tax 
your  petitioner  and  ,the  said  {Name  any  other  parties 
entitled  to  their  costs  of  the  application)  their  costs  {p) 
cf  this  application:  including  therein  the  charges  and 
expenses  of  and  incident  ,to  the  said  investment  in  the 
purchase  of  the  said  hereditaments,  and  of  all  proceed- 
ings relating  thereto;  and  that  the  amount  of  such  costs, 
when  taxed,  may  be  raised  by  a  sale  of  a  competent 
portion  of  the  residue  of  the  said  £B.  Consols  after  the 
aforesaid  sale  thereout. 

6.  That  the  rents  and  profits  of  the  said  hereditaments 
after  the  purchase  thereof,  and  the  dividends  as  they 

(jw)  Sec  Settled  Estates  Act,  1877,  s.  41. 
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accrue  on  the  residue  of  the  said  £B.  Consols  after  the- 
sales  thereout  hereinbefore  mentioned  during  the  life  of 
your  petitioner,  may  be  paid  to  your  petitioner  A.  B, 
until  further  order  (g) . 

Or,  that  {Conclude  as  in  Form  36;  and  add  footnote,. 

Form  37). 


2219. 


Section  XVII.— The  Settled  Land  Acts,  1882  to  1890  (r). 

[Ban.  1',-.,  pp.  1947—1964.] 

Title  of  pro-  (Reference  to  the  record.) 

ceedmgs  («).  ^   .  ^  ' 

[Dan.  Pr.        In  the  High  Court  of  Justice, 

■-'  Chancery  Division. 

(Name  of  Judge.) 

In  the  matter  of  the  Blackacre  estate. 

Or,  of  the  timber  upon  the  Blackacre  estate, 
situate  at ,  in  the  county  of , 

Or,  of  the  chattels, 
settled  by  a  settlement  made  by  an  indenture  dated  the- 

of  ,  19 — ,  and  made  between  {State  parties) 

[or,  by  the  wiU  of  A.  B.  dated  the of ,  19 — ; 

or  as  the  case  may  fee]. 

In  the  case  of  land  settled  by  reason  of  the  owner  being- 
an  infant,  say :  In  the  matte?  of,  dc,  settled  land  within 
the  meaning  of  the  Settled  Land  Act,  1882,  s.  59  [or. 
In  the  matter  of,  dc,  settled  by  a  settlement  deemed  to- 
be  existing  under  the  Settled  Land  Act,  1882,  s.  69],  by 
reason  of  A.  B.,  the  person  seised  of  or  entitled  to  such 
land,  being  an  infant  {t). 

(5')  The  directions  for  sale,  payment  of  coats,  and  payment  of  dividends  on 
ihe  residue  of  the  fund  will  be  contained  in  a  payment  schedule  to  the  order: 
see  S.  C.  Funds  Rules,  1905,  rr.  6,  10,  24,  28,  47. 

(r)  See  Settled  Land  Act,  1882  (45  &  46  Vic.  c.  38) ;  Settled  Land  Act,  1884 
(47  &  48  Vic.  c.  18) ;  Settled  Land  Acta  (Amendment)  Act,  1887  (50  &  61  Vic. 
0.  30);  Settled  Laud  Act,  1889  (52  &  53  Vic.  c.  36);  Settled  Land  Act,  1890 
(53  &  34  Vic.  c.  69) ;  ihe  Housing  of  the  Working  Classes  Act,  1890  (53  &  54  Vic. 
c.  70),  B.  74  (1) ;  the  Housing,  Town  Planning,  &c.  Act,  1909  (9  Edw.  VII. 
0.  44),  s.  7.  See  Settled  Land  Act  Rules,  1882;  Wolstenholme,  10th  ed.  352 — 
501;  Hood  &  ChaJlis,  7th  ed.  207—364;  Seton,  1743—1782.  For  a  general 
summary  of  the  provisions  of  the  Settled  Land  Acts,  see  Wolstenholme,  352 — 360.. 

(«)  See  Settled  Land  Act  Bules,  1882,  x.  3;  App.  No.  1. 

(<)  This  form  is  suggested  to  meet  the  case  where  the  settlement  is  effected 
by  the  Act  itself,  as  where  an  infant  has  acquired  the  fee  simple  in  possession 
either  by  inheritance  or  under  an  immediate  devise  or  grant:  see  regulations  as- 
to  titles,  p.  500. 
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In  the  case  of  an  estate  by  the  curtesy,  say :  In  the 
matter  of,  dc,  settled  by  a  settlement  within  tlie 
meaning  of  \_or,  deemed  to  be  existing  under]  the  Settled 
Land  Acts,  1882  and  1884,  and  made  by  A.  B.,  de- 
ceased, the  late  wife  of  C.  B.  (m). 
And  in  the  matter  of  the  Settled  Land  Acts,  1882  to 
1890. 


2220. 

(Title  as  in  preeedinq  Form.)  Formal  parts 

of  origmatmg 

Let  (dc. :  Give  names  and  addresses  of  respondents)  within  summons 
eight  days  {de. :  Proceed  as  in  Form  1075,  to  which  is  issued),  Act  (x). 
upon  the  application-^  rgsTi^' 

//  there  arc  no  respondents  to  the  summons,  say :  Let  all  parties 
{dc. :  Proceed  as  in  Form  1077,  to  at  the  time  specified  in  the 
margin  hereof),  on  the  hearing  of  an  application  on  the  part 

(a)  Of  A.  B.,  the  tenant  for  life  [or,  tenant  in  tail — or  as  the 
case  may  he,  describing  the  nature  of  the  applicant's  estate^  under 
the  above-mentioned  settlement. 

Or,  (b)  Of  A.  B.,  the  tenant  for  life  [or  as  the  case  may  he'] 
under  the  above-mentioned  settlement,  an  infant,  by  X.  Y.,  his 
testamentary  guardian  [or,  guardian  appointed  by  order  dated  the 
of ,  19 — ;  or,  next  friend]. 

Or,  (c)  Of  C.  D.  and  E.  F.,  the  trustees  of  the  above-men- 
tioned settlement  for  the  purposes  of  the  above-mentioned  Acts. 

Or^  (d)  Of  G.  H.,  the  tenant  for  life  in  remainder  [or,  tenant 
in  tail  in  remainder — w  as  the  case  may  he,  describing  the  appli- 
cant's interest]  under  the  above-mentioned  settlement  subject  to 
the  life  interest  of  A .  B .  [or  as  the  ease  may  he] . 

Or,  (e)  Of  I.  J.,  the  purchaser  of  the  lands  [or,  the  timber 
upon  the  lands — or,  chattels — or  as  the  case  may  be]  settled  by  the 
above-mentioned  settlement. 

Or,  (/)  Of  I.  J.,  the  lessee  under  a  mining  lease  dated  the 

(«)  See  regulations  as   to  titles,  p.   500. 

(J)  See  Settled  Land  Act  Rules,  1882,  r.  2;  App.  No.  2.  The  form,  how-, 
ever,  has  been  varied  so  as  to  meet  the  requirements  of  the  present  form  of 
originating  summons  not  inter  partes.  An  application  under  the  Acts  is  rarely 
ex  parte,  for  the  trustees  for  the  purposes  of  the  Acts  must  always  be  served. 
The  case  of  an  application  on  behalf  of  an  infant  absolutely  entitled  by  inherit- 
ance or  under  an  immediate  devise  is  an  exception.  In  such  case  the  summons 
is  ez  parte,  as  there  is  no  person  to  be  served.  Every  application  to  the  Ct.  is 
to  be  by  petition  or  summons:  Settled  Land  Act,  1882,  s.  46  (3).  All  applica- 
tions may  be  made  by  summons;  and  if  in  any  case  a  petition  is  presented 
without  the  direction  of  the  Judge,  no  further  costs  are  to  be  allowed  than 
would  be  allowed  upon  a  summons:  Settled  Land  Act  Rules,  1882,  r.  2. 
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of ,  19 — ,  granted  under  the  powers  of  the  above-mentioned 

Acts  of  the  mines  and  minerals  under  the  lands  settled  by  the 
above-mentioned  settlement . 

Or,  (g)  Of  I.  J.,  the  mortgagee  under  a  mortgage  intended  to 
be  created,  under  sect.  18  of  the  Settled  Land  Act,  1882,  of  the 
lands  settled  by  the  above-mentioned  settlement. 

Or,  (h)  Of  K.  L.,  interested  under  the  contract  hereinafter 
mentioned. 

Dated  the of ,  19—. 

This  summons  was  taken  out  by  X.  Y.,  of ,  solicitor  for  the 

applicant. 

(//  there  are  respondents,  conclude  as  in  Form  107-5,  including 
footnote.) 


2221. 

Summons 
(originating) 
for  general 


powers  («). 
fDan.  Pr.' 
I960.] 


Title  as  in  Form  2219;   other  formal  parts,  as  in  precea 
Form,  paragraph  (a)  or  (b). 

1.  That  the  applicant  [or,  in  the  case  of  an  infant,  that  the 
said  X.  Y.  during  the  infancy  of  the  said  A.  B.J,  and  each  of  his 
successors  in  title  [or,  in  the  case  of  am  infant,  each  of  the  suc- 
cessors in  title  pf  the  said  A.  B.],  being  a  tenant  for  life  or  having 
the  powers  of  a  tenant  for  life  under  the  above-mentioned  Acts, 
may,  pursuant  thereto,  be  authorised  from  time  to  time  to  make 
building  [or,  mining]  leases  of  the  lands  comprised  in  the  said 

settlement  for  the  term  of years  [or,  in  perpetuity]  on  the 

conditions  specified  in  the  said  Acts  [or,  on  other  conditions  than 
those  specified  in  sects.  7  to  9  of  the  said  Settled  Land  Act, 
1882]  (2), 

2.  That  the  costs  [charges  and  expenses]  of  this  application 
may  be  directed  to  be  taxed  [as  between  solicitor  and  client],  and 


(y)  See  Settled  Land  Act  Rules,  1882,  rr.  2,  9;  App.  No.  3.  This  and  other 
forms  taken  from  the  Rules  are  slightly  altered,  in  consequence  of  the  title  to 
the  summons  including  the  later  Acts.  For  forms  of  order,  see  Seton,  1759, 
1760,  Nos.  4,  5.  As  to  the  powers  of  a  tenant  for  life  to  grant  leases  under  the 
Acts,  see  Settled  Land  Act,  1882,  ss.  6—14;  Settled  Land  Act,  1889,  s.  2; 
oettled  Land  Act,  1890,  ss.  7 — 9.  As  to  lease  of  the  principal  mansion-house 
and  demesnes,  see  Settled  Land  Act,  1890,  s.  10,  replacing  3.  IS  of  the  Settled 
Land  Act,  1882.  Forformiof  order,8eeSeibon,  1759,  No.  3.  As  to  the  dedication 
of  streets,  open  spaces,  &c.  on  or  in  connection  with  a  buUding  lease,  see  Settled 
Land  Act,  1882,  s.  16.  As  to  the  lease  of  the  minerals  apart  from  the  surface, 
see  Ibid.  a.  17.  As  to  leases  under  the  Acts,  see  Wolstenholme,  384  et  seg.; 
Hood  &  Challis,  229— 253;  Seton,  1759—1764.  For  various  forms  of  orders,  see 
Seton,  1759-1761,  Nos.  1-8. 

(a)  The  proposed  conditions  ought  not,  except  in  simple  eases,  to  be  set 
forth  in  the  summons;  note  to  Official  Form.  , 
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that  the  same  when  taxed  may  be  paid  out  of  the  property  subject 
to  the  said  settlement,  and  that  for  that  purpose  all  necessary 
directions  may  be  given  (a) . 

Dated  (d-c. :  Conclude  as  in  Form  1075,  including  footnote,  or 
1077). 


2222. 

Title  as  in  Form  2219;  other  formal  parts,  as  in  Form  2220,  Summons 

paragraph  (a)  w  (6).  forSoriti 

1 .  That  the  conditional  contract  made  the of ,  19—   p^S^ar 

between  the  applicant  \pr,  the  said  X.  Y.],  of  the  one  part,  and  lease,  where 

E.  F.,  of  the  other  part,  for  a  [building  or  mining]  lease  to  the  ufehas 

said  E.  F.,  of  the  hereditaments  therein  mentioned  for  the  term,  entered  into  a. 

.   ?  .  contract  («). 

and  upon  the  conditions  therein  stated,  may,  pursuant  to  the  [Dan.  Pr. 

above-mentioned  Acts,  be  approved,  and  that  the  said  A.  B.  [or,  ^  °  -i 

X.  Y.]  may  be  authorised  to  execute  a  lease  in  pursuance  of  the 

said  contract. 

2.  {Add  application  for  costs,  as  in  preceding  Form,  para- 
graph 2.)  I 

Dated  (<f  c. ;  Conclude  as  in  Form  1075,  including  footnote,  or 
1077). 


2223. 

Title  as  in  Form  8219;  other  format  parts,  as  in  Form  2220,  Summons 

paragraph  (a)  or  (b).  friutSr 

1 .  That  the  [building,  or  mining]  lease  intended  to  be  granted  ^^[^Sar 
to  E.  F.  of  the  lands  [or,  of  the  mansion-house,  dc]  settled  by  lease,  where 
the  said  settlement  may,  pursuant  to  sect.  10  of  the  Settled  Land  has  been 
Act,  1882  [or,  in  the  oase  of  the  mansion-house,  pursuant  to  entered  into- 
sect.  10  of  the  Settled  Land  Act,  1890],  be  approved,  and  that  [Dan.  Pr. 
the  applicant  [or,  the  said  X.  Y.]  may  be  authorised  to  execute  ^^^^-^ 
the  same. 

(a)  As  to  payment  of  costs,  see  Settled  Land  Act,  1882,  ss.  21  (x),  46  (6), 
47;  Settled  Land  Act  Rules,  1882,  r.  18;  App.  No.  3.  Sect.  46  (6)  .is  not 
confined  to  the  mere  costs  of  the  application,  but  extends  to  all  costs,  charges 
and  expenses  of  the  partiee  to  the  application  in  connection  with  the  Act:  lie 
Smith's  aettled  Estates,  (1891)  3  Ch.  65 ;  Me  LlewelUn  (1887)>  37  C.  D.  317, 
326.  As  to  fees  and  allowances  to  solicitors,  Settled  Land  Act  Rules,  1882, 
1.  16;  as  to  Ct.  fees,  Ibid.  r.  17. 

(6)  See  Settled  Land  Act,  1882,  s.  10;  Settled  Land  Act,  1890,  s.  10;  Settled 
Land  Act  Rules,  1882,  rr.  2,  9;  App.  No.  4.  Tor  form  of  order,  see  Seton,. 
1769,  No.  2. 

(c)  See  Settled  Land  Act,  1882,  S;  10;  Settled  Land  Act,  1890,  a.  10; 
Settled  Land  Act  Rules,  1882,  rr.  2,  9;  App.  No.  5.  Por  form  of  order,  ae^^ 
Seton,  1759,  No.  1. 


1198  STATUTORY  J UKISDICTION.       [Ch.  XXXVIII. 

2.^  (Add  application  for  cods,  as  in  Form  2221,  paragraph  2.) 
Dated  (dc. :  Conclude  as  in  Form  1075,  including  footnote,  or 
1077). 


2224. 

Sumnions  Title  fls  ill  Form  2219;  other  foriiial  parts,  as  in  Form  2220, 

&fXoufof  paragraph  (a)  or  (&). 

Court  of  the  1.  That  the  applicant  [or,  in  the  case  of  an  infant,  the  said 

mansion-  X.  Y.]  may  be  authorised  to  sell  the  principal  mansion-house 

house  and  Q^  ^.j^g  t^jj^ijei-  ripe  and  fit  for  cutting  on  the  land 

desmesnes,  or  '  ^  " 

of  timber,  or  Or,  the  f  umiture  and  chattels 

fDan^Pr.        Settled  by  the  above-mentioned  settlement  in  such  manner  and 

1950,  1951,      subject  to  such  particulars,  conditions,  and  provisions  as  he  may 

"''■^  think  fit. 

2.  That  the  costs  [charges  and  expenses]  (e)  of  this  application 
may  be  taxed  [as  between  solicitor  and  client],  and  that  CD.  and 
E.  F.,  the  trustees  of  the  said  settlement,  may  be  at  liberty  to 
pay  the  costs,  when  taxed,  out  of  the  proceeds  of  the  said  sale  [or, 
in  the  case  of  timber,  out  of  the  three-fourths  of  the  proceeds  of 
the  said  sale  to  be  set  aside  as  capital  money  arising  under  the 
said  Acts  (/) — or,  if  this  form  is  not  applicable,  as  in  Form  2221, 
paragraph  2]. 

Dated  (dc. :  Conclude  as  in  Form  1075,  including  footnote,  or 
1077). 


1955.] 


2225. 

Summons         .  Title  as  in  Form  2219;  other  formal  parts,  as  in  Form  2220, 

ISTb^the  Vii'^agraph  (a)  or  (6) . 

Court  in  like        1 .  That  the  principal  mansion-house 

[I)an.^Pr.  ^^>  ^^^  timber  ripe  and  fit  for  cutting  on  tho  land 

!n=2'-7^^^^'  ^^>  ^^^  furniture  and  chattels 

settled  by  the  above-mentioned  settlement,  may  be  sold  under  the 

direction  of  the  Court. 

Cd)  See  Settled  Land  Act  Rules,  1882,  rr.  2,  8;  App.  No.  6.  As  to  sale  of 
the  principal  mansion-house,  see  Settled  Land  Act,  1890,  6.  10.  As  to  sale  of 
timber,  see  Settled  Land  Act,  1882,  s.  35.  As  to  sate  of  heirlooms,  see  Ibid. 
B.  37.  See  Wolstenholme,  434,  435,  493,  494;  Hood  &  Challis,  294—299;  Seton, 
1767 — 1769.  For  various  forms  of  order,  see  Seton,  1764 — 1767,  Nos.  1 — 9. 
Any  sale  authorised  or  directed  by  the  Ct.  under  the  Act  will  be  carried  into 
effect  out  of  Ct.  unless  the  Judge  otherwise  orders:  Settled  Land  Act  Rules, 
1882,  r.  8.    For  forms  of  order,  see  Seton,  1764,  No.  1. 

(e)  See  note  (a),  supra. 

if)  See  Settled  Land  Act,  1882,  s.  35  (2). 

Qg)  See  Settled  Land  Act,  1882,  ss.  35,  37;  Settled  Land  Act,  1890,  s.  10: 
Settled  Land  Act  Rules,  1882,  rr.  2,  8;  App.  No.  7. 
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2.  {Application  for  costs,  as  in  Form  2221,  paragraph  2.) 
Dated  (do. :  Conclude  as-in  Form  1075,  including  footnote,  or 
1077). 


2226. 

(Title  as  in  Form  2219.)  Affidavit 

I,  A.  B.,  of  (address  and  description),  make  oath  and  say  as  7m"  ^'°^ 

follows:  tOan.Pr. 

1959  n 

1.  By  the  above-mentdoned  settlement    the    above-mentioned 

lands 

Or,  certain  chattels  (shortly  describing  them) 
stand  limited  to  uses  [or,  upon  trusts]  under  which  A.  B.  is  \pr,  I 
am]  beneficially  entitled  in  possession  as  tenant  for  life  {or,  tenant 
in  tail — or,  tenant  in  fee  simple,  with  an  executory  gift  over — or 
the  case  may  &e]. 

2.  If  it  is  the  fact,  say:  The  said  A.  B.  is  an  infant  of  the 
age  or years  or  thereabouts. 

3.  C.  D.,  of  (address  and  description),  and  E.  F.,  of  (address 
■and  description),  are  trustees  under  the  said  settlement,  with  a 
power  of  sale  of  the  said  lands  [or,  with  power  of  consent  to  or  ' 
approval  of  the  exercise  of  a  power  of  sale  of  the  said  lands  con- 
tained in  the  said  settlement — or,  are  the  persons  by  the  said 
settlement  declared  to  be  trustees  thereof  for  purposes  of  the 
above-mentioned  Acts]  (*) . 

Sworn  (dc. :  as  in  Form  9). 


2227. 

Title  as  in  Form  2219;  other  formal  parts,  as  in  Form  2220,  Summons 

Paragraph  (e).  ^^^ 

1 .  That  the  applicant  may  be  at  liberty  to  pay  into  Court  to  for  payment 

the  credit  of  "In  the  matter  of  the  settlement,  dated  the  ,  pm-chase- 

19 — ,  and  made  between  (State  parties)  [or,  will,  dc],  proceeds  ™?!1®??* 
of  sale  of  the  A.  estate  [or  as  the  case  may  be],  and  in  the  matter  timber,  or 

of  the  Settled  Land  Acts,  1882  to  1890"  (I),  the  sum  of  £ [Dan'^p**'- 

on  account  of  the  purchase-money  of  the  said  A.  estate  [or  as  the  i95i] 
case  may  be\  settled  by  the  said  settlement  [or,  will,  dc.]. 

2.  That  such  directions  may  be  given  for  the  investment  of  the 

(A)  See  Settled  Land  Act  Rules,  1882,  r.  7 ;  App.  No.  8. 

(i)  As  to  the  persons  who  are  trustees  under  the  Settled  Land  Act,  1890, 
s.  16,  sec  that  section;  Hood.&  Challis,  363. 

(*)  See  Settled  Land  Act,  1882,  s.  22;  Settled  Land  Act  Rules,  1882, 
rr.  10,  11;  App.  No.  9.    For  form  of  order,  see  Seton,  1767,  No.  9. 

(0  See  Settled  Land  Act  Rules,  1882,  r.  13. 
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said  sum  when  paid  into  Court,  and  the  accumulation  or  payment 
of  the  dividends  of  the  securities  representing  the  same,  as  the- 
Court  may  think  proper  (to')  . 

Dated  (dc. :  Conclude  as  in  Form  1075,  including  footnote)- 


2228. 

SummODS 
(originating) 
for  payment 
into  Court  by 
lessee  under 
a  mining 
lease  («). 
[Dan.  Pr. 
1951.] 


Title  as  in  Form  2219;  other  formal  parts,  as  in  Form  2220,, 
paragraph  (/). 

1.  That  the  applicant  may  be  at  liberty  to  pay  into  Court  tar- 

the  credit  of  "  In  the  matter  of  the  settlement  made  the  , 

19 — ,  between  {State  parties)  [,or,  the  wiU,  c^c.J,  mineral  rents- 

under  lease  dated  the ,  19 — ,  and  in  the  matter  of  the  Settled 

Land  Acts,  1882  to  1890  (o),  the  sum  of  £ ,  being  three- 
fourths  [or,  one-fourth]  (p)  of  the  rents  payable  by  him  under  the 

said  lease  for  the  half-year  ending  the ,  less  £ the  costs. 

of  payment  into  Court  (q) . 

2.  That  the  applicant  may  be  at  liberty  on  or  before  the 

of ,  19 — ,  and  the of ,  in  every  year  during  the  term. 

created  by  the  said  lease  to  pay  into  Court  to  the  credit  aforesaid, 
80  much  of  the  rents  payable  by  him  under  the  said  lease  as  is  by 
sect.  11  of  the  Settled  Land  Act,  1882,  directed  to  be  set  aside  as 
capital  money  arising  under  the  said  Act,  after  deducting  there- 
from the  costs  of  payment  in :  the  amount  paid  in  to  be  verified  by 
affidavit. 

3.  That  the  said  sum  of  £ ,  and  all  other  sums  to  be  paid 

into  Court  to  the  credit  aforesaid,  may  be  invested  in  the  purchase 
of  (Name  the  investment)  to  the  like  credit;  and  that  the  dividends. 

on  the  said when  purchased  may  be  paid  to  A.  B.,  the  tenant 

for  life  under  the  above-mentioned  settlement,  during  his  life  or 
until  further  order  (r) . 

Dated  (dc. :  Conclude  as  iji  Form  1075,  including  footnote).. 


(m)  See  Settled  Land  Act,  1882,  s.  22;  Settled  Land  Act  Rules,  1882,  i.  12. 
As  to  the  investment  or  other  application  of  capital  moneys  arising  under  the 
Act,  see  Settled  Land  Act,  1882,  s.  21. 

(»)  See  Settled  Land  Act,  1882,  ss.  11,  22;  Settled  Land  Act  Rules,  1882,. 
rr.  10—13;  App.  No.  10;  Wolstenholme,  411;  Hood  &  Challis,  238—240,  263.; 
Seton,  1763.    For  form  of  order,  see  Seton,  1760,  No.  7. 

(o)  See  Settled  Land  Act  Rules,  1882,  r.  13. 

(y)  See  Settled  Land  Act,  1882,  d.  11. 

(gr)  See  Settled  Land  Act  Rules,  1882,  r.  14.  As  to  payment  into  Ot.  of  the- 
whole  amount  before  the  costs  are  deducted,  see  WoUtenholme,  507;  and. 
note  (a:),  next  page. 

(r)  See  Settled  Land  Act,  1882,  ss.  11,  22. 
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2229. 

Title  as  in  Form  2219;  other  formal  parts,  as  in  Form  2220,  Summons 

f         '  (ongmatmg) 

paragraph  {g).  for  payment 

1 .  That  the  applicant  may  be  at  liberty  to  pay  into  Court  to  ^^gaRee  («). 
the  credit  of  "Money  advanced  on  mortgage  of  lands  settled  by  [Dan.  Pr. 
the  settlement  mad©  the of ,  19 — ,  between  {State  the 

parties)  [or,  the  will,  dc],  and  in  the  matter  of  the  Settled  Land 

-Acts,  1882  to  1890,"  the  sum  of  £ ,  being  the  amount  agreed 

to  be  advanced  by  him  on  mortgage  of  the  lands  comprised  in  the 
above-mentioned  settleiment  less  the  costs  of  payment  in. 

2.  {Add  directions  for  in'vestiment,  as  in  Form  2227.  para- 
graph 2.) 

Dated  {dc. :  Conclude  as  in  Form  1075,  inclvding  footnote). 


{Title  as  in  Form  2219.)  2230. 

I,  E.  F.,  of  {address  and  description):  make  oath  and  say  as  Affidavit  in 
'  '  ^  ^         ^'  ■'  support  of 

lOUOWS :  summons  for 

State  where  the  person  desiring  to  vmke  the  payment  is  to  he  ^q^^^x  ™*** 
served  ivith  notice  of  any  proceeding  relating  to  the  money;  as  [Dan.  Pt. 
tJius :  1 .  The  office  of  Messi's.  G.  and  H.,  situate  at  {State  where), 
is  the  place  where  I  am  to  be  served  with  notice  of  any  pioceeding 
relating  to  the  money  hereinafter  mtentioned,  which  I  am  desirous 
to  pay  into  Court. 

State  the  amount  of  money  to  he  paid  into  Court,  and  the 
account  to  the  credit  of  ivfiich  it  is  to  he  placed  {t);  as  thus  : 
2.  Under  the  provisions  of  the  above-mentioned  Acts,  I  propose  to 
pay  into  Court  to  the  credit  of  "  In  the  matter  of  the  settlement 

made  the  — —  of ,  19 — ,  between  {State  the  parties),  proceeds 

of  sale  of  the  A.  estate,  and  in  the  matter  of  the  Settled  Land 

Acts,  1882  to  1890,"  the  sum  of  £ {x),  on  account  of  the 

purchase-money  of  the  said  A.  estate  settled  by  the  said  settlement. 

State  the  name  and  address  of  the  tenant  for  life  under  the 

(«)  See  Settled  Land  Act,  1882,  ss.  18,  22;  Settled  Land  Act  Rules,  1882, 
rr.  10 — li;  App.  No.  11;  Hood  &  Challis,  247,  263;  and  see  note  (a;),  infrff, 
as  to  deducting  costs. 

(t)  See  Settled  Land  Act  Rules,  1882,  r.  11. 

(x)  It  haa  been  questioned  whether,  notwithstanding  the  terms  of  Settled 
Land  Act  Rules,  1882,  r.  14,  a  purchaser,  in  order  to  obtain  a  good  discharge, 
must  not  pay  into  Ot.  the  whole  of  his  purchase-money  without  any  deduction, 
leaving  the  question  of  costs  to  be  dealt  with  on  a  subsequent  application: 
Wolstenhohne,  507.  See,  however,  Cardigan  v.  CurzonSowe,  30  C.  D.  531, 
^  at  p.  540,  where  the  purchaser  was  allowed  to  deduct  costs  of  the  summons  out 
of  the  fund  before  paying  in.  See,  too,  Seton,  1760,  No.  7.  Settled  Land 
Act,  1882,  38.  21,  46  (6),  47. 
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settlement  by  whose  direction  the  ntonet/  is  to  be  paid  into 
Court (y);  as  thus:  3.  J.  W.  N.,  of  L.,  in  the  county  of  E.,, 
is  the  tenant  for  life  under  the  said  settlembnt,  and  it  is  by  his 

direction  that  I  propose  to  pay  the  said  sum  of  £ into  Court. 

State  the  short  pcertiffiiars  of  the  transaction  in  respect  of  mhich 

the  money  is  payable;  as  thus{y):  4.  The  said  sum  of  £- 

represents  the  purchase-money  of  Lot of  the  said  A.  estate 

purchased  by  me  ,at  a  sale  by  auction  held  at  {State  where),  on  the 

of ,  19 — ,  for  the  sum  of  £ . 

Sworn  {dc:  see  Form  9). 


2231. 

Oonsent  by 
person  paying 
in  to  payment 
of  dividends 
upon  invest- 
ment (2). 
[Dan.  Pr. 
1962.] 


2232 

Affidavit 
of  solicitor 
verifying 
signature  to 
consenf^  [a). 
[Dan.  Pr. 
1952.] 


{Title  as  in  Form  2219.) 
I,  E.  F.,  of  {residemoe  and  description),  the  person  named  in 

an  order  made  in  this  matter,  dated  the of ,  19 — ,  do 

hereby  consent  to  the  dividends  on  the  securities  {Describe  them) 

representing  the  sum  of  £ in  the  said  order  mentioned,  being 

paid  to  J.  W.  N.,  the  tenant  for  life  under  the  above-mentioned' 
settlement. 

Dated of ,  19—. 

{Signed)  E.  F. 


Title  as  in  ^orm  2219; 
1.  The  signature  " ' 


other  formal  parts,  as  in  Form  8 . 
set  and  subscribed  to  the  paper  writing 


now  produced  and  shown  to  m'e,  marked  A.  {b),  purporting  to  be 

the  consent,  dated  the of  — — ,  19 — ,  of  E.  F.,  of ,  in 

the  county  of ,  to  the  payment  to  J.  W.  N.,  the  tenant  for 

life  under  the  above-mentioned  settlement,  of  the  dividends  to 

accrue  on  the  sum  of  £ .  {Describe  the  securities,  and  state  the 

ledger  credit  to  which  they  stand,  as  in  the  paymaster's  certifi- 
cate), is  of  the  proper  handwritiag  of  the  said  E.  F.,  as  I  know 
from  having  seen  him  sign  the  said  paper  writing. 


(y")  See  Settled  Land  Act  Rules,  1882,  i.  11. 

(z)  Ibid.  r.  12.  This  consent  will  only  be  required  in  oases  where  the  order 
provides  for  payment  of  the  dividends  to  the  tenant  for  life  upon  production  of 
the  consent  in  writing  of  the  person  directed  by  the  tenant  for  life  to  pay 
capital  money  into  Ct. 

(a)  The  afit.  must  be  made  by  a  solicitor:  see  Settled  land  Act  Rules,  1882, 

i:    12. 

(S)  Exhibit  it.    For  form  of  memorandum  of  exhibit,  see  Form  27. 
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2233. 

Title  as  in  Form  2219;  other  formal  parts  as  in  Form  2220,  Summons 
paragraph  («)  or  {b).  ^^^Zl 

1.  That  the  scheme  left  at  the  chambers  of  the  Judge  this  dav  ?f  scheme  for 
B        ,1  .  .    .  D  .,     improve- 
lor  the  execution  o±  improvements  on  the  lands  settled  by;  the  ments  («). 

above-mentioned  settlement  may,  be  approved.  i9S*2°'i953.] 

2.  {Add  applicution  for  costs,  as  in  Form  2221,  paragraph  2.) 
Dated  {dc. :  Conclude  as  in  Form  1075,  including  footnote). 


2234. 

Title  as  in  Form  2219;  other  formal  parts  as  in  Form  2220,  Summons  for 

paragraph  (a)  0.(6).  ^^l^^L 

1.  That  M.  N.,»of ,  in  the  county  of ,  engineer  [w,,  or  surveyor 

surveyou],  may  be  approved  as  engineer  l^or,  surveyor]  for  the  [Dan.  Pr; 
purposes  of  sect.  26,  sub-sect.  (2)  (i'i.)  of  the  Settled  Land  Act,  ^^^^-1 
1882.   • 

2.  (Add  application  fpr  costs.,  as  in  Form  2221,  paragraph  2.) 
Dated  (dc. :  Conclude  as  in  Form  39  or  1075,  including  foot- 
note). 


2235. 

Title  as  in  Form  2219.  Nomination 

We,  C.  D.,  of  (residence  and  description),  and  E.  F.,  of  (resi-  orsurTOy™^^^ 

dence  and  description),  the  trustees  of  the  above-mentioned  settle-  ^y  *^®    , , 

•TA  trustees  («).. 

ment  for   the   purposes    of    the    above-mentioned  Acts,  hereby  [Dan.  Pr. 

nominate  M.  N.,  of  ^  in  the  county  of  • ,  engineer  [or,  ^^^^-J 

(c)  See  Settled  Land  Act,  1882,  b.  26  (1) ;  Settled  Land  Act  Rules,  1882, 
App.  No.  12.  See  Wolstenholme,  423;  Hood  &  Challis,  274;  Seton,  1775—1780. 
For  forms  of  order,  see  Seton,  1775 — 1777,  Nos.  1,  2,  3,  5.  Under  the  Settled 
Land  Act,  1890,  o.  15,  the  Ct.  may  make  an  order  directing  capital  money  to 
be  applied  in  or  towards  payment  for  any  improvement,  notwithstanding  that 
a.  scheme  was  not,  before  the  execution  of  the  improvement,  submitted  for 
approval  to  trustees  of  the  settlement,  or  to  the  Ct. :  see  Se  Wormald'a  Settled 
Estates,  W.  N.  (1908)  214.  The  Ct.  will  not  make  a  prospective  order  for 
works  to  be  paid  for  out  of  capital  moneys  to  come  to  the  hands  of  the  trustees : 
Be  Millard's  Settled  Estates,  (1893)  3  Ch.  116 ;  and  isee  Re  Marquis  of  Bristol's 
Settled  Estates,  Ibid.  161,  where  it  was  held  that  under  sect.  15  of  the  Settled 
Land  Act,  1890,  future  capital  moneys  will  not  be  ordered  to  be  applied  in 
repayment  to  a  tenant  for  life  of  money  already  expended  by  him  in  improve- 
ments. But  a  scheme  may  be  approved  by  trustees  before  they  have  capital 
money  in  hand,  and  they  may  subsequently  reimburse  the  tenant  for  life:  Re 
D.  of  Norfolk's  Parliamentary  Estates,  (1900)  1  Ch.  461 ;  and  see  Re  Earl  of 
Egmont's  Settled  Estates,  W.  N.  (1908)  176. 

((?)  See  Settled  Land  Act,  1882,  o.  26  (2),  (ii.) ;  Settled  Land  Act  Rules, 
1882,  App.  No.  13. 

<e)  See  Settled  Land  Act,  1882,  8.  26  (2),  (ii.);  Settled  Land  Act  Rules, 
1882,  App.  No.   14. 

76  (2) 
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surveyor]  for  the  purposes  of  sect.  26,  sub-sect.  (2)  (ii.),  of  the 
Settled  Land  Act,  1882. 

(Signed)       CD. 

— E.  F 

2236. 
autCTtr       ^^^^''  "^  ^^  -^°™  2219;. other  formal  parts  as  in  Form  2220, 
appiyaspeci-  paragraph  (a)  or  (b). 

cajlfad'^money      1-  That  C.  D.  and  E.  F.,  the  trustees  of  the  above-mentioned 
in  improre-     settlement,  for  the  purposes  of  the  above-mentioned  Acts,  may  be 

[Dan.  Pr.'       directed  to  iapply  the  sum  of  £ out  of  the  capital    money 

1953.]  arising  under  the  said  Acts  in  their  hands  subject  to  the  said  settle- 

ment in  payment  for  {Describe  the  woflc  or  operation),  being  the 
A\holo  \or,  part — as  may  he\  of  an  improvement  executed  upon  the 
lands  subject  to  the  said  settlement,  pursuant  to  a  scheme  approved 
by  the  said  CD.  and  E.  F.  under  the  said  Acts. 
2.  {Add  application  for  costs,  as  in  Form  2221,  paragraph  2.) 
Dated  {dc. :  Conclude  us  in  Form  39  or  1075,  including  foot- 
note). 


2237. 

Summons  for       Title  US  in  Form  2219;  other  formal  parts  as  in  Form  2220, 

fundln^Court  paragraph  {a)  or  {b). 

in  improve-  1 .  That  the  sum  of  £ may  be  ordered  to  be  raised  out  of 

[Dan. Pr!        the  £ in  Court  to  the  credit  of  {State  what);  and  that  the 

1953, 1954.]  game  when  raised  may  be  paid  to  the  applicant  {or  as  may  be), 
upon  his  undertaking  to  apply  the  same  in  payment  for  {Describe 
the  words  or  operation) :  being  the  whole  [or,  part — as  may  6e]  of 
an  improvement  executed  upon  the  land  settled  by  the  above- 
mentioned  settlement,  pursuant  to  the  scheme  approved  by  order 

dated  the of ,  19 — . 

2.   {Add  application  for  costs,  as  in  Form  2221,  paragraph  2.) 
Dated  {de. :  Conclude  as  in  Form  39  or  1075,  including  foot- 


(/)  See  Settled  Land  Act,  1882,  s.  26  (2),  (iii.);  Settled  Land  Act  Rules, 
1882,  App.  Xo.  15.  For  form  of  order,  see  Seton,  1776,  No.  3.  As  to  improve- 
ments authorized  by  the  Acts,  see  Settled  Land  Act,  1882,  s.  25;  Settled  Land 
Act,  1890,  s.  13;  Housing  of  Working  Classes  Act,  1890  (53  &  64  Vic.  c.  70), 
8.  74  (1);  Agricultural  Holdings  Act,  1908,  s.  20;  Housing  and  Town  Plan- 
ning, See.  Act,  1909  (9  Bdw.  VII.  c.  44),  s.  7.  The  Ot.  may  authorize 
capital  money  to  be  applied  in  payment  for  any  improvement  authorized  by 
the  Settled  Land  Acts,  notwithstanding  a  scheme  has  not  been  submitted  for 
approval:  Settled  Land  Act,  1890,  s.  15. 

(?)  See  Settled  Land  Act,  1882,  s.  26  (3);  Settled  Land  Act  Rules,  1882, 
App.  Xo.  16.  For  form  of  order,  see  Seton,  1776,  No.  2.  See  note  (c),  pre- 
ceding page,  as  to  Settled  Land  Act,  1890,  s.  15. 
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2238. 

Title  as  in  Form  2219;  other  formal  parts  as  in  Form  2220,  Summons 
paragraph  (a)  or  (6).  b^teMntfOT 

1 .  That  the  applicant  may  be  at  liberty  to  enforce  [or,  carry  4o_^  ^  con-    ' 
into  effect — or,  vary — or,  rescind — as  the  case  may  &e]  the  contract  t^^t  [h). 
entered  into  between  the  applicant  of  the  one  part,  and  C.  D.  of  1955.] 

the  other  part. 

2.  Or  that  such  directions  may  be  given  relating  to  the  said 
contract  as  the  Judge  may  think  fit. 

3.  {Add  application  for  costs,  as  in  Form  2221,  paragraph  2.) 
Dated  {dc. :  Conclude  as  in  Form  1075,  including  footnote,  or 

1077). 


2239. 

Title  as  in  Form  2219;  other  formal  parts  as  in  Form  2220,  Smumons 

paragraph  (a)  or  (6)  or  {d).  forlppiii"?' 

1 .  That  the  sum  of  £ ,  being  the  proceeds  of  sale  of  a  lease  ti""  o*  money 

for  years  [or,  life — or,  a  reversion — or  other  interest,  describing  it]  lease  or 
settled  by  the    above-mentioned    settlement,  may,  pursuant    to  fp^n^Pr  ^*' 
sect.  34  of  the  Settled  Land  Act,  1882,  be  directed  to  be  applied  1955.] 

for  the  benefit  of  the  parties  interested  under  the  said  settlement 
in  such  manner  as  the  Court  may  think  fit. 

2.  (Add  application  for  costs,  as  in  Form  2221,  paragraph  2.) 
Dated  (dc. :  Conclude  as  in  Form  1075,  including  footnote,  or 

1077). 


2240. 

Title  as  in  Form  2219;  other  formal  parts  as  in  Form  2220,  Summons 

I.   /   \         /■i.\         /  \  (onginatmg) 

paragraph  (a)  or  (0)  or  (c).  for  sanction  of 

That  the  sanction  of  the  Court  may  be  given  to  proceedings  procee^ngs 

being  taken  for  the  purpose  of  opposing  the  passing  of  a  bill  which  proposed  for 

has  recently  been  introduced  into  Parliament  for  the  construction  settiea  land 

of  a  railway  from to ;  and  which  proposed  line  of  rail-  'J^'^^  p^ 

way  is  projected  to  pass  through  the  land  settled  by  the  above-  1955.] 
mentioned  settlement,  and  will,  if  constructed,  cause  a  serious 
deterioration  in  the  value  thereof. 

2.  That  the  costs,  charges,  and  expenses  incurred  or  to  be  in- 

(h)  See  Settled  Land  Act,  1882,  s.  31;  Settled  Land  Act  Rules,  1882,  App. 
No.  17.    For  form  of  order,  see  Seton,  1766,  No.  8. 

(i)  See  Settled  Land  Act,  1882,  s.  34;  Settled  Land  Act  Rules,  1882,  App. 
No.  18;  Wolstenholme,  433,  434;  Hood  &  Ohallis,  288.  For  form  of  order,  see 
Seton,  1770,  No.  2. 

(;•)  See  Settled-  Land  Act,  1882,  s.  36 ;  see  also,  Ibid.  64,  and  schedule, 
repealing  Settled  Estates  Act,  1877  (40  &  41  Vic.  c.  18),  a.  17.  See  He  Ormrod's 
Settled  Estates,  (1892)  2  Ch.  318. 
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curred  in  relation  to  such  proceedings  (k),  and  of  this  application, 
may  be  paid  out  of  the  property  subject  to  the  said  settlement, 
and  that  for  that  purpose  all  necessary  directions  may  be  given. 


2241. 

Summons 
(originating) 
for  appoint- 
ment of 
trustees  for 
the  purposes 
of  the  Aot8(/). 
[Dan.  Pr. 
1956.] 


2242. 

Evidence  in 
support  of 
summons  to 
appoint 

trustees. 


Title  as  in  Form  2219;  other  formal  parts  as  in  Form  2220, 
paragraph  (a)  or  (b)  or  (c)  or  {d). 

1.  That  G.  H.,  of  {residence  and  description),  and  I.  J.,  of 
{residence  and  description),  may  be  appointed  trustees  under  the 
above-mentioned  settlement  for  the  purposes  of  the  above-men- 
tioned Acts. 

2.  {Add  application  for  costs,  as  in  Form  2221,  paragraph  2.) 
Dated  {dc. :  Conclude  as  in  Form  1075,  including  footnote,  or 

1077). 


See  the  following  Forms,  which  can  he  adapted: 

Affidavit  verifying  title:  Form  2226,  paragraphs  1  and  2, 
and  shew  that  there  are  no  trustees  of  the  settlement  for 
the  purposes  of  the  Acts  (m) . 


(A)  The  Ct.  has  power  to  direct  payment  out  of  capital  of  the  costs  of  pro- 
ceedings once  proposed  to  be  taken,  notwithstanding  that  the  application  to 
allow  them  is  made  after  payment,  and  at  a  date  when  the  proceedings  are  no 
longer  proposed  to  be  taken:  Re  WUkie'a  Settlement,  Wade  v.  Wilhie,  (1914) 
1  Ch.  77. 

(J)  See  Settled  Land  Act,  8.882,  s.  38.  If  there  are  any  trustees  of  the 
settlement,  but  without  the  necessary  powers,  they  must  be  made  parties  to 
the  application:  Settled  Land  Act  Rules,  1882,  4;  App.  No.  19.  As  to  the 
number  of  trustees,  see  Settled  Land  Act,  1882,  s.  39;  as  to  the  receipts  of 
trustees.  Ibid.  a.  40;  aa  to  the  protection  of  trustees.  Ibid.  as.  41,  42,  43;  as 
to  notice  to  be  given  to  trustees.  Ibid.  a.  45;  Settled  Land  Act,  1884,  s.  5  (1); 
Wolstenholme,  438—440;  Hood  &  Challis,  299—306;  Seton,  1766—1759.  For 
another  form  of  summons,  see  Marcy's  Forms,  2nd  ed.  No.  40.  For  form  of 
order,  see  Seton,  1756,  No.  1.  For  form  of  order  appointing  trustees  for  the 
purposes  of  a  particular  sale,  see  Seton,  1756,  No.  2.  Evidence  is  required 
as  to  the  fitness  of  the  proposed  trustees,  and  their  consent  to  act;  and  this, 
even  if  the  persons  proposed  are  trustees  of  the  settlement,  though  not  for  the 
purposes  of  the  Act.  The  Ct.  will  not  appoint  as  a  trustee  for  the  purposes 
of  the  Act  the  solicitor  of  the  tenant  for  life:  Wheelwright  v.  Walker,  23 
Ch.  D.  752;  S.  C,  sub  nom.  He  Walker's  Trusts,  31  W.  R.  716;  even  though 
he  was  an  original  trustee  under  the  settlement:  Be  Kemp,  24  C.  D.  485;  nor 
the  tenant  for  life,  or  any  person  who  may  become  a  tenant  for  life:  iJe 
Harrop,  24  Ch.  D.  717;  nor  a  tenant  for  life  in  remainder:  Re  Thompson'g 
Will,  21  L.  R.  Ir.  109;  nor  two  persons  nearly  related,  the  Ct.  requiring  two 
indepenttent  trustees:  Re  Knowles'  Settled  Estates,  27  C.  D.  707. 

(m)  See  another   form   of   affidavit   as   to   title,   Marcy's   Forms,   2nd  ed. 
p.  96,  No.  8. 
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Affidavit  of  eligibility  of  proposed  trustees:  Form  1282  (»). 

Consent  to  act:  Form  1283  or  1284. 

Affidavit  verifying  signatures  thereto:   Form  1285  (o). 


Title  as  in  Form  2219;  other  formal  parts  as  in  Form  2220,  summ^^' 

paragraph  (a)  or  (&)  or  (c).  (originating)- 

1 .  That  it  may  be  declared   that    {Set   out   the   declaration  as  to  matter 

required) .  "^  difference- 

n     /  A  J  J  between  a 

2.  {Ada  appltcation  for  costs,  as  in  Form  2221,  paragraph  2—  tenant  for  life- 
or  as  the  circwmtances  require.)           ^  -tensteesofthe 

Dated  {dc. :  Camlvde  as  in  Form  1075,  including  footnote).  settiement(;»i. 

1957"] 


2244 

Title  as  in  Form  2219;  other  formal  parts  as  in  Form  2220,  summons" 

paragraphs  {a)  to  {h).  (originating) 

for  the  opinion,  advice,  and  direction  of  the  Judge  on  the  following  direction  of 

questions:—  fDan°ft'**' 

1.  Whether .  1960.] 

2.  Whether- — . 

3.  Whether . 


{or,  if  the  question^  involve  complicated  facts) 
for  the  opinion,  advice,  and  direction  of  the  Judge  on  the  facte 
and  questions  submitted  by  the  statement  left  in  the  Chambers 
of  the  Judge  this  day. 

{Add  application  for  costs,  as  in  Form  2221,  paragraph  2.) 
Dated  {do. :  Conclude  as  in  Form'  1075,  induing  footnote,  or 
1077). 


2245 

Title  as  in  Form  3219;  other  formal  parts,  as  in  Form  2220,  summons' 

paragraph  (6).  ,  •  (originating)- 

1 .  That  the  powers  conferred  upon  a  tenant  for  life  by  sects.  6  tO'  ment  of  a 

13,  both  inclusive,  and  sects.  16  to  20,  both  inclusive,  of  the  Settled  P«''*°?  ^ 
'  '  '  exercise 

powers  on 

(«)  An  affidavit  of  one  witness  as  to  fitness  is  sufficient:  Re  Arden,  W.  N.   behalf  of  am 
(1887)166.  g,f-*g; 

(o)  See  note  (J),  p.  640,  as  to  the  signature  to  the  consent  being  certified  iggi. 
by  a  solicitor. 

{p)  See  Settled  Land  Act,  1882,  3.  44;  Settled  Laud  Act  Rules,  1882,  4; 
App.  No.  20. 

(?)  See  Settled  Land  Act,  1882,  s.  56;  Settled  Land  Act  Rules,  1882,  App. 
No.  21;  Wolstenholme,  457—460;  Hood  &  Challia,  319—321.  For  another 
form,  see  Marcy's  Forms,  No.  48. 

if)  See  Settled  Land  Act,  1882,  s.  60;  Settled  Land  Act  Rules,  1882,  App. 
No.  22;  Wolstenholme,  469;  Hood  &  Ohallis,  330;  Seton,  1751.    For  forms  of 
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Land  Act,  1882  [or  such  other  powers  as  it  is  desired  to  exercise], 

may  be  exercised  by  the  said  X.  Y.  on  behalf  of  the  said  A.  B. 

(the  infant)  during  his  minority,  or  until  further  order. 
2..  (Add  application  for  costs,  as  in  Form  2221,  paragraph  2.) 
Dated  (dc. :  Conclude  as  in  Form  1075,  including  footnote,  or 

1077). 


2246. 

Summons 
(originating) 
for  appoint- 
ment  of 
trustees  or 
persons  to 
exercise  the 
powers  con- 
ferred by  the 
Acts  on  be- 
half of  an 
infant  abso- 
lutely entitled 
to  an  un- 
divided share 
U). 

[Dan.  Pr. 
1961.] 


In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge  (t).) 

In  the  matter  of  one  equal  undivided  fifth  share  of  a 

freehold  messuage  called  House,  with  the  stable, 

coach-house,  outbuildings,  yards,  and  gardens  thereto, 

situate  in '  Street,  in  the  town  of ,  in  the  county 

of ,  settled  land  within  the  meaning  of  the  Settled 

Land  Act,  1882,  s.  59,  by  reason  of  H.  G.  P.  W.,  the 
person  seised  of  or  entitled  to  such  share,  being  an  infant. 

And 
In  the  matter  of  the  Settled  Land  Acts,  1882  to  1890. 
Let  all  parties  concerned  (d;c. :  Proceed  as  in  Form  1077  to  at 

order,  see  Seton,  1748,  1749,  Nos.  1 — i.  For  another  form  of  summons,  see 
Marcy's  Forms,  2nd  ed.  No.  43.  As  to  the  effect  of  sect.  60,  see  particularly  the 
judgment  of  Ohitty,  J.,  in  Se  Coimtess  of  Dudley's  Contract,  35  C.  D.  338. 
Where  persons  are  appointed  to  exercise  the  powers  of  sale  conferred  by  the 
Settled  Ijand  Acts  on  behalf  of  an  infant,  the  order  must  contain  a  direction 
that  the  purchase-money  be  brought  into  Ot.  The  words  of  the  section  require 
the  Ot.  to  exercise  a  discretion  not  only  as  to  the  person  by  whom,  but  also  as 
to  the  manner  in  which  the  powers  of  the  Act  are  to  be  exercised  on  behalf 
of  the  infant;  so  that  it  is  necessary  to  specify  the  particular  powers  which 
are  sought  in  each  case,  and  the  application  must  be  supported  by  proper 
evidence  as  to  the  necessity  for  the  exercise  of  such  powers.  The  Ct.  can 
authorise  a  sale  to  be  made  out  of  Ct. :  Re  Price,  27  C.  D.  552. 

Occasionally  in  small  cases  an  order  is  made  appointing  trustees;  but  when 
this  is  done  it  appears  proper  to  limit  the  exercise  of  the  powers  of  the  Acts 
as  provided  in  the  order  given  in  Seton,  1748,  No.  2.  For  form  of  summons 
asking  alternatively  for  appointment  of  trustees,  or  that  the  powers  of  a 
tenant  for  life  may  be  exercised  on  behalf  of  infant,  see  Marcy's  Forma, 
No.  41. 

(«)  Fop  this  form,  see  Marcy's  Forma,  No.  44;  and  see  Ibid.  Nos.  44 — 
47.  The  infant  being  absolutely  entitled,  there  would  be  no  person  to  serve 
with  the  summons,  which  would  accordingly  be  an  ex  parte  one.  If  the 
order  is  made  in  the  first  alternative,  and  trustees  are  appointed,  they  would 
be  entitled  to  receive  the  purchase-money.  If  the  second  alternative  is  adopted, 
and  persons  are  appointed  to  exercise  the  powers  of  the  Acts,  the  infant's  share 
of  the  purchase-money  would  have  te  be  brought  into  Ct.  See  on  this  point,  and 
as  to  evidence,  preceding  note  (»•).  Except  in  small  oases,  it  is  not  usual  to 
appoint  trustees. 

(0  See  0.  V.  9  (6). 
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the  time  specified  in  the  margin  hereof),  on  the  hearing  of  an 
■application  on  the  part  of  the  ahove-named  H.  Gr.  P.  W.,  an 
infant,  by  J.  G.  S.,  of,  c0c.,  his  next  friend. 

1.  That  J.  G.  S.,  of  ,  and  C.  W.  R.,  of  ,  may  be 

•appointed  trustees  of  the  settlement  deemed  to  be  existing  under 
the  Settled  Land  Act,  1882,  of  the  above-mentioned  share  of  the 
said  infant  for  the  purposes  of  the  Settled  Land  Acts,  1882  to 
1890. 

2.  Or  that  the  powers  conferred  upon  a  tenant  for  life  by 
sects.  3  to  5,  both  inclusive,  sects.  6  to  13,  both  inclusive, 
sects.  16  to  24,  both  inclusive,  and  sect.  31  of  the  Settled  Land 
Act,  1882,  and  all  other  powers  of  sale  and  leasing  and  powers 
.ancillary  thereto  conferred  by  the  said  Acts  upon  a  tenant  for 
life,  may  be  exercised  by  the  said  J.  G.  S.  and  0.  W.  R.  on 
behalf  of  the  said  H.  G.  P.  W.  during  his  minority.  Or  that 
such  other  order  may  be  made  in  the  premises  as  will  enable  the 
said  undivided  fifth  share  to  be  sold  or  let,  together  with  the 
remaining  undivided  shares  of  the  said  hereditaments. 

3.  (Add  application  for  costs,  as  in  Form  2221,  paragraph  2.) 
Dated  {dc:  Conclude  as  in  Form  1077). 


2247. 

Title  as  in  Petition ;  other  formal  parts  as  in  Form  2220 .  Summons  for 

directions  as 
That  directions  may  be  given  as  bo  the  persons  to  be  served  to  service  of  a 

with  the  petition  presented  in  the  above  matter  on  the day,  rDan°Pr" 

of  ,  19—.  1958,'l959.] 

Dated  {dc. :  Conclude  as  in  Form  2220). 


2241 

Title  as  in  Form  2219;  other  formal  parts,  as  in  Form  2220,  Summons 

paragraph  {a)  or  (6).  hy^^ioi 

1 .  That  the  applicant  [or,  in  the  case  of  an  infant,  that  the  said  lo'exSeise^'^*'' 

X.  Y.,  during  the  infancy  of  the  said  A.  B.]  may  be  authorised  to  powers  con- 
ferred by  the 
Act,  notwith- 
(«)  See  Settled  Land  Act  Rules,  1882,  r.  6;  App.  No.  23.  standing 

(a;)  See  Settled  Land  Act,  1882,  s.  63;  Settled  Land  Act,  1884,  ss.  6,  7;    settlement  by 
"Wolstenholme,  474—477,  483—486;   Hood  &  Challis,  333—338,  343—347;   Be  fo^safeS!* 
Earle  and  Web8tei-'s  Contract,  24  0.  D.  144;  Taylor  v.  Ponoia,  25  C.  D.  646;    [Dan.  Pr. 
JJe  Bagot's  Settlement,  (1894)  1  Ch.  177 ;  Re  Saniell's  Settled  Estates,  (1894)    1963,  1964.] 
3  C!h.  503. 
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exercise  the  pewers  of  sale  (or  as  may  be)  conferred  upon  a  tenant 
for  life  by  the  above-mentioned  Acts,  pursuant  to  section  (State 
the  particular  section  of  the  Act  conferring  the  powers  which  it  is: 
desired  to  exercise;  as  thus:  3  of  the  Settled  Land  Act,  1882). 
2.  (Add  application  for  costs,  as  in  Form  2221,  paragraph  2.) 
Dated  (dc. :  Conclude  as  in  Form  1075  or  1077). 


2249. 

Summons 
(origiiiating) 
by  vendor  for 
declaration 
that  good  title 
shown  («). 
[Dan.  Pv. 
1936.] 


Section  XVIII. — The  Vendor  and  Purchaser  Act,  1874(«/). 

[Dan.  Pr.,  pp.  1936—1941.] 

19—.    B.  No.  — . 
In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge  (a).) 

In  the  matter  of  a  contract  dated ,  19 — ,  for  the  sale- 

of  real  [or,  leasehold,]  estate,  made  between  A.  B.  and 
C.  D. 

And  in  the  matter  of  the  Vendor  and  Purchaser  Act, 

1874. 

Let  C.  D.,  of  (address  and  description),  within  eight  days  (do.  : 

Proceed  as  in  Form  1075  to  which  is  issued)  upon  the  application 

of  A.  B.,  of  (address  and  description),  that  it  may  be  declared  that 

(State  what ;  as  thus : 

the  requisitions  and  objections  of  the  said  C.  D.  in  respect 
of  the  title  to  the  hereditaments  comprised  in  the  above- 

(j^)  See  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vic.  c.  78) ;  Wolsteuholme,. 
10th  ed.  8—16;  Hood  &  Ohallis,  7th  ed.  1—8;  Seton,  2197—2202.  As  to  oosts- 
of  applications  under  ther  Act,  see  Morgan  &  Wurtzburg,  329. 

(a)  See  Vendor  and  Purchaser  Act,  1874,  s.  9.  For  another  form  of  summons^ 
see  Marcy's  Forms,  2nd  ed.  No.  55.  For  forms  of  order,  see  Seton,  2197,  2198, 
Nob.  1 — 4.  The  summons  is  usually  adjourned  into  Ct.  for  argument,  except  in  "• 
simple  cas.ea,  when  it  may  be  adjourned  to  the  Judge  in  Chambers.  Where  the- 
facts  are  not  in  dispute,  it  is  not  unusual  for  an  agreed  concise  statement  of 
the  circumstances  to  be  signed  by  the  solicitors  and  brought  into  Chambersr 
otherwise  the  facta  must  be  proved  by  affidavit.  An  order  under  sect.  9  is- 
interlocutory  for  the  purposes  of  an  appeal,  and  an  appeal  must  be  brought) 
within  fourteen  days:  0.  LVIII.  15;  Re  Blyth  and  Towng,  13  C.  D.  416;  Re 
Richetts  and  Avent,  W.  N.  (1890)  16^  C.  A. ;  Re  Walker  and  OahshoU,  W.  N. 
(1902)  147.  Where  a  vendor's  title  depends  upon  a  question  of  construclxon 
involving  real  difficulty,  the  proper  mode  of  getting  that  question  determined 
is  by  originating  summons  under  O.  LV.  r.  3,  and  not  by  a  summons  under  the. 
Vendor  and  Purchaser  Act:  Nichols  and  Van  Joel's  Contract,  (1910)  1  Ch.  43. 
As  to  the  various  questions  that  have  been  entertained  by  the  Ct.  under  the 
provisions  of  the  Act,  see  Dan.  Pr.  1937—1939. 

(a)  0.  V.  1-.  9  (6). 
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mentioned  contract  of  sale  have  been  suflGiciently  answered 

by  the  applicant  the  vendor;  or, 

the  said  C.  D.  is  precluded  by  the  [third]  of  the  conditions 

of  sale  from  making  or  raising  his  objection  or  requisition  < 

numbered  [1];  or, 

the  said  C.  D.  is  not  entitled  to  compensation  in  respect  of 

(State  what); 

And  that  a  good  title  has  been  shown  in  aocord'anee  with  the 
particulars  and  conditions  of  sale; 

And  that  the  said  CD.  may  be  ordered  to  pay  the  costs  of  and 
incident  to  this  application. 

Dated  (dc. :  Conclude  a&  in  Form  1075,  inclvMng  the  footnote) . 


{Title :  as  in  Form  2249.)  gg-^ 

Let  A.  B.,  of  (address  and  description),  within  eight  days  (dc. :  Summons 

Proceed  as  in  Form  1075  to  which  is  issued)  upon  the  application  b^pcffohaser 

of  C.  D.,  of  (address  and  description),  that  it  may  be  declared  that  *?^  a  deolara- 

(State  ivhat ;  as  thus :  good  title  is 

.      ^  .  not  shown  (i). 

the  requisitions  and  objections  of  the  said  C .  D .  in  respect  [Dan.  Pr. 

of  the  title  to  the  hereditaments  comprised  in  the  above-  ^^^^O 
mentioned  contract  of  sale  have  not  been  sufficiently  answered 
by  the  said  A.  B.,  the  vendor;  or, 

the  said  C.  D.  is  not  precluded  by  the  [thirdj  of  the -con- 
ditions of  sale  from  making  or  raising  his  objection  or  requi- 
sition numbered  [1];  or, 

the  said  C.  D.  is  entitled  to  compensation   in   respect    of 
(State  what) ; 
And  that  a  good  title  to  the  said  hereditaments  has  not  been 

shown  in  accordance  with  the  particulars  and  conditions  of  sale  (c) ; 
And  that  the  said  A .  B .  may  be  ordered  to  repay  to  the  said 

CD.  the  sum  of  £ ,  the  amount  of  his  deposit,  together  with 

interest  thereon  at  the  rate  of  4  per  cent,  per  annum  from  (date 

of  patfment  of  deposit)  until  repayment  (d) ; 

(J)  For  another  form  of  summons,  see  Marcy's  Forma,  2nd  ed.  No.  64.  For 
forms  of  order,  see  Seton,  2198—2200,  Noa.  S— 10. 

(c)  The  proper  form  is  not  to  order  the  contract  to  be  rescinded,  but  to 
declare  that  a  good  title  has  not  been  shown:  Lloyds  Bank,  Ltd.  and  LiUing- 
ton's  Contract,  (1912)  1  Ch.  610. 

(d)  See  Ee  Hargreaves  and  Thompson,  32  0.  D.  454;  Se  Ebsworth  and 
Tidy,  42  O.  D.  23;  Be  Wilson  and  Stevens,  (1894)  3  Ch.  546;  but  see  Re 
Davis  and  Cavey,  40  0.  D.  601,  where  a  return  of  deposit  was  claimed  on  the 
ground  of  fraud. 
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And  that  the  said  A.  B.  may  be  ordered  to  pay  to  the  said  CD. 
his  costs  of  investigating  the  title  of  the  said  hereditaments  (e),  and 
of  this  application  (/) . 

Dated  (Sc. :  Conclude^as  in  Form  1075,  inclvding  the  'footnote). 


Section  XIX. — The  Yorkshiee  Eegisteies  Act,  1884. 

IDcm.  Pr.,  pp.  1935,  1936.] 

See  Yorkshire  Registries  Act,  1884  (47  &  48  Vic.  c.  54),  amended  by  the 
Yorkshire  Registries  Amendment  Act,  1885  (48  &  49  Vic.  o.  26).  The  Aote 
provide  for  the  .registration  of  deeds,  conveyances,  wills,  incumbrances,  and 
other  matters  affecting  land  within  the  three  Ridings  of  the  County  of  York 
and  the  town  and  county  of  the  town  of  Kingston-upon-Hull.  Application 
may  be  made  to  the  Chancery  Division  for  rectification  of  the  register:  York-' 
shire  Registries  Act,  1884,  s.  25.  The  jurisdiction  of  the  Chancery  Division  may 
be  exercised  by  any  Judge,  whether  sitting  in  open  Ct.  or  in  Chambers.  An 
application  under  the  Act  is  made  by  originating  summons,  not  inter  partes. 


Companies  Act,  1913. 

Sect.  1 .  Relief  on  failure  of  private  company  to  comply  with  provisions  of  Acts, 


Section  XX. — The  Companies  (Consolidation)  Act,  1908, 
ss.  9  AND  264(a). 

Alteration  of  Objects  of  a  Con&pany,  and  Substitution  of 
Memorand/wrru  amd,  Articles  for  Deed  of  Settlement. 

IDan.  Pr.,  pp.  1899—1902.] 

(e)  See  Se  Eiggins  and  Hitohman,  21  C.  D.  95;  Se  Ebaworth  and  Tidy,  42 
C.  D.  23. 

(/)  The  Ct.  has  jurisdiction  to  charge  the  costs  on  the  vendor's  interest  in 
the  property:  Re  Furneaux  and  Aird'a  Contract,  W.  N.  (1906)  215.  A  pur- 
chaser's summons  may  be  dismissed  without  costs  if  the  question  is  a  fair  one 
to  submit  to  the  Court:  Se  Baker  and  Selmon,  (1907)  1  Ch.  238. 

(a)  See  Companies  (Consolidation)  Act,  1908  (8  Edw.  VII.  o.  69),  S8.  9, 
264;  Dan.  Pr.  1899;  Seton,  2437—2442;  Buckley  on  Companies,  9th  ed.  16—20.' 
These  alterations  were  formerly  carried  out  by  means  of  the  Companies  (Memo- 
randum of  Association)  Act,  1890,  which  was  repealed  by  the  Act  of  1908. 
No  rules  have  been  issued  to  regulate  the  practice  on  these  petitions. 
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2251. 

The Company,  Limited,  Notice  of 

meeting  for 
•  passing 

Notice  is  Hereby  .given  that  an  extraordinary  (c)  general  meeting  special  reso- 

otf  the Company,  Limited,  will  be  held  at  [the Hotel',, 

No. , Street,  in  the  City  of  London;  or,  the  registered 

oiRcc  of  the  said  company,  situate  at  No.  ,  Street,;  in 

the  City  of  London],  on  ^day,  the  of  ,  19 — ,  at 

o'clock  in  the  afternoon,  when  the  subjoined  resolution  will 

be  proposed. 

Should  the  resolution  be  duly  passed  by  the  required  majority 
it  will  be  submitted  for  oonfirmiation  as  a  special  resolution  to  a 
second  extraordinary  general  meeting  of  the  company  which  will 
be  subsequently  com'ened. 

[Should  such  resolution  be  duly  passed  by  the  required  majority 
the  same  will  be  submitted  for  confirmation  as  a  special  resolution 
to  a  subsequent  extraordinary  general  meeting  of  the  company 

which  will  be  held  at  the  place  aforesaid,  on day,  the of 

,  19 — ,  at o'clock  in  the  afternoon.] 

{Rere  set  out  the  resolution.) 

By  order  of  the  Board, 

{Name)  , 


Secretary. 
Dated ,  19—. 

(Address  of  registered  office.) 


2252. 

The Company,  Limited,  Notice  of 

meeting  to 

confirm 
Notice  is  hereby  given  that  an  extraordinary  general  meeting  special  reso- 

of  the  Company,  Limited,  will  be  held  at  (see  preceding 

Form),  on day,  the of ,  19 — ,  at o'clock  in  the 

(5)  A  special  resolution  is  one  which  has  been  passed  by  a  majority  oi  not 
less  than  three-fourths  of  such  members  entitled  to  vote  as  are  present  in 
person  or  by  proxy  at  meetings  which  have  been  duly  convened  in  accordance 
with  sects.  69  and  70  of  the  Act.  Both  meetings  may  be  convened  by  one  notice, 
but  the  notice  must  be  absolute  and  not  conditional:  Alextindr,-  v.  Simpson,.  , 
43  C.  D.  139;  Se  Jenner  Institute,  15  T.  L.  E.  394;  Me  Espuela  LanA  Co., 
W.  N.  (1900)  139.  An  article  authorizing  a  conditional  notice  is  valid: 
North  of  England  Steamship  Co.,  (1905)  2  Oh.  15,  0.  A.  In  convening  the- 
meetings  the  articles  as  to  number  of  days'  notice  to  be  given  must  be  strictly 
followed:  Re  The  PavUion,  #o.,  Ltd.,  W.  N.  (1911)  235. 

(c)  The  notice  convening  the  first  meeting  at  which  a  special  resolution  is 
to  be  passed  need  not  state  that  the  resolution  will  be  proposed  aa  an  extra-^ 
ordinary  resolution:   Penarth  #  Co.,  W.  N.  (1911)  240. 
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afternoon,  when  the  subjoined  resolution,  which  was  duly  passed  at 
the  extraordinary  general  meeting  of  the  company  held  on  the 

of ,  19 — ,  will  he  submitted  for  confirmation  as  a  special 

resolution. 

{Here  set  out  resolution  as  passed.) 

By  order  of  the  Board, 

(Name)  , 


Dated 


19—. 


Secretary. 


(Address  of  registered  ojftee.) 


2253. 

Petition  to 
oonfirni 
alteration  of 
objects  of  a 
company  («) . 


19—.    G.  No.  O.-. 
In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge  (d).) 

In  the  matter  of  the  G.  Company,  Limited,  - 

and 
In  the  matter  of  the  Companies  (Consolidation)  Act, 
1908. 


(c)  Por  other  forms  of  petition,  see  Palmer's  Company  Precedents,  Part  I. 
11th  ed.  Forms  651^ — 653.  A  limited  company  formed  not  for  profit  and  registered 
without  the  word  "limited  "  in  accordance  with  sect.  20  of  the  Act,  desiring 
to  alter  its  memorandum,  should  obtain  the  approval  of  the  Board  of  Trade 
to  the  proposed  alterations  before  they  are  submitted  to  the  Court:  St.  Eilda's 
College,  (1901)  1-Ch.  481. 

{S)  Where  the  company  has  a  share  capital  exceeding  £10,000,  the  petition 
may  be  presented  in  the  High  Ot.  either  to  one  of  the  ordinary  Judg'es  of  the 
Chancery  Division,  or  to  the  Judge  to  whom  winding-up  business  is  assigned: 
Re  Islington  and  General  Electric  Supply  Association,  W.  N.  (1892J  81;  Re 
Mining  Shares  Investment  Co.,  (1893)  2  Ch.  660;  Re  Essex,  $e.  Insurance  Soc, 
W.  N.  (1909)  102 ;  ajid  see  Companies  (Consolidation  )Act,  1908,  bs.  131, 132,  285. 

Where  the  company. has  a  share  capital,  the  Chancery  Cts.  of  the  Counties 
Palatine  of  Lancaster  and  Durham,  the  County  Cts.  haying  jurisdiction  to  wind 
up,  and  the  Ot.  exercising  the  Stannaries  jurisdiction  (as  to  which  see  note  (/fc), 
p.  1221),  also  have  jurisdiction  to  entertain  these  petitions:  Companies  (Con- 
solidation) Act,  1908,  ss.  131,  285. 

Where  the  company  is  without  a  share  capital,  (a)  an  unlimited  company, 
and  (b)  a  company  limited  by  guarantee,  the  High  Ot.  and  the  Chancery  Cts. 
of  the  Counties  Palatine  of  Iiancaster  and  Durham  have  jurisdiction  over  these 
petitions:  Re  North  of  England,  fc.  Association,  (1900)  1  Ch.  481;  Re  Mon- 
mouthshire Co.,  W.  N.  (1909)  6. 

The  petition,  if  presented  to  the  Chancery  Division,  must  be  taken  to  Boom 
138,  Royal  Cts.  of  Justice,  where  the  name  of  the  Judge  and  reference  number 
will  be  given;  if  presented  to  the  Judge  having  jurisdiction  to  wind  up  com- 
panies, it  must  be  taken  to  the  Companies  Winding-up  Department,  where  the 
reference  number  will  be  given.     Stamp  in  either  case  £1  impressed. 
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To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  the  G.  Company,  Limited. 
Showeth  as  follows:  — 

1.  Your  petitioners,  the  above-named  company  (hereinafter 
•called  "the  company")  was  incorporated  in  the  year  19 — ,  under 
the  Companies  (Consolidation)  Act,  1908,  as  a  company  limited 
by  shares  [or  as  may  be]. 

2.  The  registered  office  of  the  company  is  situate  at  {State 
where) . 

3.  The  objects  for  which  the  company  was  established  are  set 
forth  in  clause  [  ]  of  its  memorandum  of  association  as  follows: 
(Here  set  out  the  objects). 

4.  The  capital  of  the  company  is  £ ,  divided  into shares 

•of  £ each.    All  the  said  shares  have  been  issued,  and  are  paid 

up  to  the  extent  of  £— —  per  share  [or. as  may  be}. 

5 .  Shortly  after  its  incorporation  the  company  commenced  and 
ias  continued  ever  since  to  carry  on  business,  and  has  carried  on 
the  same  with  considerable  success  [or  as  may  be'\. 

6.  By  special  resolutions  of  the  company  (dd),  duly  passed  and 
confirmed  at  extraordinary  general  meetings  of  the  company  held 

Tespectively  on  the of ,  19 — ,  and  the of ,  19 — , 

it  was  resolved  as  follows,  that  is  to  say: — 

"  That  the  provisions  of  the  memorandum  of  association  of  the 
■company  be  altered  with  respect  to  the  objects  of  the  company 
in  the  manner  following,  that  is  to  say:  "  (State  the  proposed 
alterations  in  the  >memorandum  of  association  of  the  company). 

7.  The  proposed  extension  of  the  objects  of  the  company  is 
required  to  enable  the  company  to  carry  on  its  business  more 
■efficiently,  and  also  to  carry  on  certain  businesses  and  classes  of 
business  which,  under  existing  circumstances,  may  conveniently 
and  advantageously  be  combined  with  the  business  of  the 
•company. 

8.  The  creditors  of  the  company  are  the  holders  of  £ per 

cent,  debenture  stock,  to  whom  the  company  is  indebted  in  the 
Aggregate  amount  of  £ — —  [or,  The  company  has  no  debenture 
•debt  whatever].    The  company  is  also  indebted  to  various  general 

•creditors  in  the  sum  of  £ ,  or  thereabouts,  and  to  the  directors, 

■officers,  and  servants  of  the  company  in  respect  of  current  re- 
muneration and  salaries  in  the  sum  of  £ ,  or  thereabouts.   Save 

(^dd)  The  Court  refused  to  sanction  a  proposed  alteration  which  limited  the 
■operation  of  a  company  from  a  world-wide  area  to  a  comparatively  small  pre- 
scribed region,  on  the  ground  that  the  vast  majority  of  the  shareholders  had 
given  no  indication  of  their  wishes  on  the  subjeiot:  Re  Jewish  Colonial  Trust, 
Ltd.,  C1908)  2  Ch.  287. 
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as  aforesaid  the  company  has  no  debts,  while  the  proposed  exten- 
sion of  its  objects  will  impose  no  strain  on  its  resources. 

9.  The  company  has  ample  working  capital,  and  its  assets  are 
far  more  than  sufficient  to  pay  all  its  debts  and  to  make  good  the 
whole  of  its  paid-up  capital,  and,  moreover,  has  plenty  of  capital 
to  work  its  business  and  the  proposed  additional  business  \_or  as 
the  facts  may  be]. 

10.  No  one  will  be  prejudiced  by  the  extension  of  the  com- 
pany's objects,  and  it  is  just  and  equitable  that  the  alteration 
proposed  to  be  effected  by  the  said  resolution  should  be  confirmed. 

Your  petitioners,  the  company,  therefore  pray  as  follows: — 

1.  That  the  alteration  of  the  provisions  of  the  com- 
pany's memorandum  with  respect  to  the  objects  of  the- 
company,  proposed  to  be  effected  by  the  resolution  set 
forth  in  paragraph  6  of  this  petition,  and  passed  and 
confirmed  as  therein  mentioned,  may  be  confirmed  by 
the  Court  pursuant  to  the  Companies  (Consolidation) 
Act,  1908. 

2.  Or  that  {concluding  as  in  Form  36). 

Note. — It  is  not  intended  to  serve  this  petition  upon  any 
person . 


2254. 

Siunmons  for 
directions  as 
to  hearing 
the  petition 


Fami/al  parts :  see  Form  39. 
on  the  part  of  the  above-named  company,  to  proceed  upon  the- 

petition  presented  by  the  com'pany  on  the  of  — ^ — ,  19 — ,. 

and  that  a  day  may  be  fixed  for  hearing  the  said  petition,  and 
directions  given  for  advertising  the  presentation  of  the  said 
petition. 

(e)  The  summons  should  be  supported  by  evidence  verifying  the  petition,, 
and  stating  in  -what  newspapers  the  advertisements  should  be  inserted  in  order- 
to  bring  the  matter  to  the  notice  of  creditors  and  any  other  persons  whose  in- 
terests may  be  affected.  Should  it  be  desired  to  dispense  with  notice  to  any 
person  or  class  (see  sect.  9  (3)),  the  special  circumstances  relied  on  must  be 
set  out  in  the  evidence.  A  copy  of  the  memorandum  and  articles  of  association 
and  the  original  minute  book  of  the  proceedings  of  general  meetings  should 
be  made  exhibits.  Minutes  of  the  meetings  duly  signed  have  been  held  to  be- 
primd  facie  evidence  of  the  meetings,  and  that  they  have  been  duly  convened 
{Leicester  Mortgage  Co.,  W.  N.  (1894)  108,  116;  Omnium  Investnwnt  Co., 
(189S)  2  Ch.  127) ;  but  strict  evidence  of  the  convening  of  the  meetings  is  now 
usually  required.  For  this,  see  next  Form.  Occasionally,  in  addition  to  the 
advertisements,  notice  (which  can  be  a  copy  of  the  advertised  notice)  is; 
directed  to  be  sent  by  post  to  the  debenture-holders  or  the  largest  holders,  and 
to  the  members  or  the  principal  members  of  any  other  class  whom  the  judge- 
may  consider  it  desirable  should  have  specific  notice.  The  directions  given  on 
the  summons  arc  embodied  in  an  order  drawn  up  in  Chambers.  For  Order  and 
Advertisement,  see  Forms  2256,  2257.  An  affidavit  proving  the  sending  of  the 
notice  to  debenture-holders  and  others  can  be  prepared  from  the  next  Form.. 
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2255. 

19—.     No.  0—        Affidavit 

In  the  High  Court  of  Justice,  ?™ligT"' 

Chancery  Division.  meetings. 

Mr.  Justice . 

In  the  matter  of  the Company,  Limited, 

and 
In  the  matter  of  the  Companies  (Consolidation)  Act, 
1908. 
I   {name,  address,  and  description)    make    oath    and    say  as 
follows: — 

1.  I  have  been  the  secretary  of  the  above-namted  company  for 
■ years  last  past. 

2.  The  book  now  jfroduced  and  shown  to  me,  marked  "Al"  (ee), 
is  the  register  of  members  of  the  company,  which  is  kept  by  me  [or, 

under  my  supervision],  and  contained  on  the of ,  19 — -.,■ 

the  name  and  last  known  address  of  every  person  who  was  on  that 
day  a  member  of  the  company. 

3.  On  the  said  of  ,   19 — ,  I  served  in  the  manner 

hereinafter  mentioned  a  notice  of  which  a  true  copy  is  now  pro- 
duced and  shown  to  me,  marked  "  A2,"  upon  every  person  whose 
name  then  appeared  in  the  said  register  as  a  member  of  the 
company . 

4.  I  served  such  notices  by  placing  the  same  in  envelopes  duly    , 
addressed  to  such  members  respectively,  according  to  their  respec- 
tive names  and  addresses  appearing  in  the  said  register,  and  with 
proper  stamps  affixed  to  such  envelopes  as  prepaid  letters,  and  by 

posting  the  same  at  the  post  office  situate  at  No. , Street, . 

in  the  city  of ,  between  the  hours  of and o'clock  in 

the noon  of  the  said of ,  19 —  (/). 


19—.    No.  0- 


2256. 

Order  on 


In  the  High  Court  of  Justice,  (Date  of  order.)  summons  for 

_,,„...  directions. 

Chancery  Division. 

Mr.  Justice ,  at  Chambers. 

(Master .) 

In  the  matter  of  the Company,  Limited, 

and 

In  the  matter  of  the  Companies  (Consolidation)  Act, 

1908. 

(ee)  For  form  of  memorandum  of  exhibit,  see  Form  27. 

(/)  If  a  separate  notice  is  given  convening  the  confirmatory  meeting  (see 
note  (S),  p.  1213),  the  service  of  that  notice  must  be  proved  in  the  same  manner 
as  the  iirst  by  additional  paragraphs  to  the  affidavit. 

D.— F.  77 
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Upon  the  application  by  summons  dated  the ,  19 — ,  of  the 

above-named  company  the  petitioners  named  in  the  petition  pre- 
ferred unto  this  Court  on  the ,  19 — ,  and  upon  hearing  the 

solicitors  for  the  applicants,  and  upon  reading  the  said  petition, 

an  affidavit  of ,  filed  the  — -,  19 — ,  and  an  affidavit  of , 

filed  the ,  19 — ,  aud  the  exhibits  in  the  said  affidavits  respec- 
tively referred  to, 

[And  it  appearing  that  there  are  no  debenture-holders  of  the 
above-named  company] 

And  the  Judge  being  of  opinion  that  the  advertisements  \_or  a» 
mm)  be]  (g)  hereinafter  directed  will  be  sufficient  notice  to  all 
persons  whose  interests  will  be  affected  by  the  proposed  alteration, 
and  extension  of  the  objects  of  the  above-named  company. 

It  is  ordered  that  the  said  petition  be  placed  in  the  paper  for 

hearing  before  Mr.  Justice  ,  on day,  the of  ,. 

19 — ,  and  that  the  presentation  of  the  said  petition  and  of  the  said 
day  appointed  for  the  hearing  thereof  be  advertised  on  or  before 

the ,  19 —  {usually  about  ten  days  before  the  day  appointed 

for  hearing),  once  in  the  London  Gazette  and  twice  each  [or  as 

may  be]  in  the  following  newspapers,  namely, . 

,  Master. 


Advertise-'  19—-     No.  0 — 

ment  of  peti.    i^  the  High.  Court  of  Justice, 
Chancery  Division. 

Mr.  Justice . 

In  the  matter  of  the Company,  Limited, 

and 
In  the  matter  of  the  Companies  (Consolidation)  Act,. 
1908. 

Notice  is  hereby  given  that  a  petition  was  on  the ,  19 — , 

presented  to  the  High  Court  of  Justice  by  the  above-named  com- 
pany to  confirm  an  alteration  of  the  said  company's  objects- 
proposed  to  be  effected  by  a  special  resolution  of  the  camj)any 
[duly  or  unanimously]  passed  at  an  extraordinary  general  meeting 

of  the  said  company  held  on  the ,  19 — ,  and  subsequently  [duly 

or  unanimously]  confirmed  at  an  extraordinary  general  meeting- 

of  the  said  company  held  on  the ,  19 — ,  and  which  reeolutioni 

is  as  follows  (Set  it  out  verbatim): — 

And  notice  is  further  given  that  the  sai'd  petition  is  directed 

to  be  heard  before  Mr.   Justice ,  at  the  Eoyal  Courts  of 

Justice,  Strand,  London,  on day  the of  — — ,  19 — ,  and 

any  person  interested  in  the  said  company,  whether  as  [debenture- 
Co)  See  note  (_e).  p.  1216,  as  to  specific  notice  to  debenture-holders  and  others. . 
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holder,  creditor,  policy-holder,  or  as  may  be],  or  otherwise,  de- 
sirous ,of  opposing  (gff)  the  making  of  an  order  for  the  confirmation 
of  the  said  alteration  under  the  above  Act,  may  appear  at  the  time 
of  hearing  by  himself  or  his  counsel  for  the  purpose,  and  he  is 
required  to  give  two  clear  days'  previous  notice  in  writing  of  his 
intention  so  to  appear,  with  the  grounds  of  his  objection,  to  tha 
undersigned,  the  solicitors  of  the  said  company.  A  copy  of  the 
said  petition  will  be  furnished  to  any  such  person  requiring  the 
same  by  the  undersigned  on  payment  of  the  regulated  charge  for 
the  same. 

Dated  the of ,  19—. 

(Name)  , 


Solicitors  for  the  above-named  company. 


10  XT     n  ^258. 

i9 — •  JNO.  U —        Circular  to 
In  the  High  Court  of  Justice,  obtain  oon- 

-,  .    .  .  ,       sents  of 

Chancery  Division.  .  creditors  and 

Mr.  Justice .  others  (A). 

In  the  matter  of  the Company,  Limited, 

'  and 

In  the  matter  of  the  Companies  (Consolidation)  Act, 
1908. 
Sir  [or,  Madam],— 

We  beg  to  inclose  formal  notice  of  an  application  to 
confirm  a  proposed  alteration  of  the  provisions  of  the  memorandum 
of  association  of  the  above-named  company,  which  application  is 

to  be  heard  before  Mr.  Justice ,  on  the ,  19 — . 

We  are  sending  you  this  circular  for  the  purpose  of  ascertaining 
whether  you  as  a  creditor  (or  as  may  be)  assent  to,  dissent  from, .,' 
or  are  neutral  with  reference  to  the  proposed  alteration. 

We  shall  be  obliged  by  your  writing  "  assenting,"  "  dissenting," 

(ffff)  Opposing  shareholders  were  allowed  their  costs  against  the  company: 
Jeieish  Colonial  Trust,  Ltd.,  (1908)  2  Ch.  287. 

(h)  It  is  advisable  to  obtain  the  consent,  as  far  as  possible,  of  all  persons 
entitled  to  object  to  the  proposed  alteration,  and  for  this  purpose  usually  the 
most  convenient  course  is  to  send  to  each  such  person  a  circular  enclosing  a. 
copy  of  the  notice  advertised,  and  a  form  of  acknowledgment:  Me  Government 
Stock  Investment  Co.,  (1891)  1  Ch.  651;  8.  C.  (No.  2),  (1892)  1  Ch.  599; 
and  ije  Reversionary  Investment  Society,  Ltd.,  (1892)  1  Ch.  619.  Any  forms 
that  may  be  returned  should  be  fastened  up  in  a  bundle  and  exhibited  to  an 
affidavit  for  use  on  the  hearing  of  the  petition:  see  Form  2259. 

77  (2). 
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or  "neutral,"  in  the  form  attached  hereto,  and  signing  and  re- 
turning it  to  us  on  or  hefore  the instant.. 

Dated  this of  ■ ,  19—. 

Yours,  &c., 

{Name)  , 

{Address)  , 


Solicitors  for  the  petitioning  company. 

19—.    No.  0  — 
In  the  High  Court  of  Justice, 
Chancery  Division. 

Mr.  Justice . 

In  the  matter  of  the Company,  Limited, 

and 
In  the  matter  of  the  Companies  (Consolidation)  Act, 
1908. 
Gentlemen, — 

I  \or  We]  heg  to  acknowledge  the  receipt  of  your  circular 

enclosing  a  notice  dated  the of ,  19 — ,  of  an  application 

to  confirm  the  proposed  alteration  of  the  provisions  of  the  memo- 
randum of  association  of  the  above-named  company,  and  I  [or, 

we]  request  that  you  wiU  return  me  [or,  us]  to  Mr.  Justice , 

as  {Imert  "assenting,"  "dissenting,"  or  " neutroU"  as  the  case 
may  he),  in  reference  to  such  alteration. 

Yours,  &c.. 


To  Messrs. 


2259  '     {Title  as  in  preceding  Form.) 

Affidavit  I  {name  and  address),  the  solicitor  [or,  a  member  of  the  fimr 

aoknowledg-    of ,  the  solicitors]  of  the  above-named  company. 

ment  of  notice       \    With  the  view  of  ascertaining  whether  the  persons  entitled 

of  applica*  .  ,  ^ 

tion.  to  object  to  the  proposed  alteration  of  the  objects  of  the  company, 

assented,  dissented,  or  were  neutral  with  regard  thereto,  I  [or, 
my  firm]  caused  to  be  sent  by  post  to  all  the  creditors  {or  as  may 
he)  of  the  said  company  (whose  names  and  addresses  were  fur- 
nished to  me  [or,  my  said  firm]  by  the  said  company)  a  circular 

dated ,  19 — ,  with  form  of  acknowledgment  attached,  together 

with  a  copy  of  the  notice  dated  ,  19 — .     A  copy  of  which 

circular  and  acknowledgment  is  now  produced  and  shown  to  me 

and  marked  Bl  {i),  and  a  copy  of  the  notice  dated ,  19 — ,  is 

'now  produced  and  shown  to  me  and  marked  B2. 

(0  For  form  of  memorandum  of  exhibit,  see  Form  27. 
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2.  I  [or,  my  said  firm]  have  received acknowledgments  of 

the  receipt  of  the  said  circular  and  notice .  The  said  acknowledg- 
ments are  numbered  1  to  inclusive  in  the  bundle  now  pro- 
duced, and  shown  to  me  and  marked  B3.  Of  the  signatories  to 
the  said  acknowledgments  — —  (State  how  many)  state  that  they 

assent  to, (State  how  many)  that  they  dissent  from,  and  the 

remaining  (State  how  many)  that  they  are  neutral  with 

regard  to  alteration  (/) . 


Section  XXI. — The  Companies  (Consolidation)  Act, 

1908,  s.  30(3)(fc). 

Inspection  of  Register  of  Members. 

IDan.  P,:,  p.  1902.]  2260. 

19 —     W.  No. — .         Originatmg- 
In  the  High  Court  of  Justice,  in^^tron  of 

Chancery  Division.  ;; register  (?). 

Mr.  Justice  (m).  • 

In  the  matter  of  the  W    F.  Company,  Limited, 

and 
In  the  matter  of  the  Companies  (Consolidation)  Act, 
1908. 

(j)  See  note  (A),  p.  1219.  The  order  on  the  petition  should  in  terms  oonflrm 
the  alteration  to  be  ofEected,  and  not  the  resolution.  For  forms  of  order,  see 
Seton,  2437,  2438;  Palmer,  Part  I.  Forms  660— 663a.  Stamp  on  order,  £1. 
Upon  the  hearing  of  the  petition  a  condition  is  sometimes  imposed  that  the 
name  of  the  company  be  changed  in  such  manner  as  the  Ct.  thinlcs  fit  so  as 
to  convey  the  additional  objects:  National  Boiler  Insurance  Co.,  (1892)  I 
Ch.  306;  Government  Stock  Investment  Co.  (No.  2),  (1892)  1  Ch.  597; 
Egyptian  Delta,  ^c.  Co.,  W.  N.  (1907)  16;  in  which  case  the  completion  of 
the  order  is  usually  postponed  until  the  alteration  has  been  effected;  but  in 
Government  Stock  Investment  Co.  (No.  2),  supra,  p.  603,  an  undertaking 
by  the  company  to  effect  the  alteration  was  accepted  by  the  Ct.  The  ordinary 
practice  is  not  to  advertise  the  order:  Re  Lancaster  Banking  Co.,  W.  N. 
(1897)  3. 

(A)  See  Companies  (Consolidation)  Act,  1908  (8  Edw.  VII.  c.  69),  s.30(3) 
.  .  .  "  as  respects  companies  registered  in  England  or  Ireland,  any  Judge  of 
the  High  Ot.,  or  the  Judge  of  the  Ct.  exercising  the  Stannaries  jurisdiction,  may 
by  order  compel  an  immediate  inspection  of  the  register  ":  Buckley  on  Com- 
panies, 9th  ed.  83.  By  virtue  of  the  Stannaries  Court  (Abolition)  Act,  1896> 
and  the  Order  of  the  Lord  Chancellor  dated  the  16th  December,  1896,  made 
under  that  Act,  the  County  Court  of  Cornwall  having  bankruptcy  jurisdic- 
tion is  the  Ct.  to  which  the  jurisdiction  of  the  Stannaries  Court  is  transferred, 

(l)  The  application  should  be  by  originating  summons.  For  the  practice- 
as  to  issuing,  see  note  {d),  p.  486.  A  respondent  is  not  required  to  enter 
an  appearance  to  a  summons  under  the  above  sub-section:  0.  LIV.  r.  4f, 
When  the  company  is  in  liquidation  the  sub-section  is  not  applicable:  Kent 
Coalfields,  (1898)  1  Q.  B.  754,  C.  A. 

(»»)  0.  V.  9  (6). 
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Let  the  W.  F.  Company,  Limited,  whose  registered  oiEce  is 

situate  at ,  in  the  countj  of ,  attend  at  the  chambers  of  Mr. 

Justice  ,  Room  ,  at  the  time  specified  in  the  margin 

hereof,  on  the  hearing  of  an  application  on  the  part  of  A.  B. 
(address  and  description),  a  member  of  the  above-named  company. 

That  the  above-named  W.  F.  Company,  Limited,  may  be 
ordered  forthwith  to  permit  the  applicant  to  inspect  its  register 
of  members,  and  that  the  said  W  F.  Company,  Limited,  may  be 
ordered  to  pay  the  applicant  his  costs  of  this  application,  such 
costs  to  be  taxed. 

Dated  the •  of ,  19—. 

This  summons  was  taken  out  by  E.  F.,  of,  dc,  agent  for 
G.  H.,  of,  <&c.,  solicitor  for  the  applicant. 

Note. — It  will  not  be  necessary  for  you  to  enter  an  appearance 
in  the  Central  Office,  but  if  you  do  not  attend  either  in  person  or 
by  your  solicitor  at  the  time  and  place  above  mentioned  [or,  at  the 
time  mentioned  in  the  indorsement  hereon],  such  order  will  be 
made  and  proceedings  taken  as  the  Judge  may  think  just  and 
expedient. 


2261. 

Notice  of 
motion  for 
Tectification 
of  register  of 
auembers  [p). 


Section  XXII. ^ — The  Companies  (Consolidation)  Act,  1908, 

s.  32  (re). 

Rectification  of  Register  of  Members. 

[Dan.  Pr.,  p.  1902.] 

19—.    W.  No.  — . 
In  the  High  Court  of  Justice, 
Chancery  Division. 
Mr.  Justice (o). 


(«)  See  Companies  (Consolidation)  Act,  1908  (8  Edw.  Vll.  c.  69),  3.  32; 
Buckley  on  Companies,  9th  ed.  84 — 119. 

(o)  O.  V.  9  (e). 

(i»)  The  application  may  be  made  as  respects  companies  registered  in 
Bngland  or  Ireland  by  motion  in  the  High  Ct.,  or  by  application  to  a  Judge  of 
the  High  Ct.  sitting  in  Chambers,  or  by  application  to  a  Jndge  of  the  Ct. 
exercising  the  Stannaries  jurisdiction  in  the  case  of  companies  subject  to  that 
jurisdiction.     As  to  the  Stannaries  jurisdiction,  see  note  (Jc),  preceding  page. 

The  application  is  usually  made  to  one  of  the  ordinary  Judges  of  the 
O.  D.,  and  by  originating  motion,  though  it  can  be  made  by  originajting' 
Bummons.     For  the  practice  as  to  originating  motions,  see  note  (c),  p.  863. 

The  Judge  to  whom  winding-up  business. is  assigned  wUl  only  entertain 
applications  under  this  section  if  the  company  is  in  liquidaUon:  British 
Columbian,  §e.  Co.,  W.  N.  (1899)  32. 
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In  the  matter  of  W.  P.  Company,  Limited, 

and 

In  the  matter  of  the  Companies  (Consolidation)  Act, 
1908. 

Take    notice    that    this    Court    will    be    moved    before    Mr. 

Justice  ,  at  the  Eoyal  Courts  of  Justice,  Strand,  London, 

on ,  the of ,  19 — ,  at  the  sitting  of  the  Court,  or  so 

soon  thereafter  as  counsel  can  be  heard  by  counsel  on  behalf  of 
A.  B.  (address  and  description),  that  the  register  of  members  of 
the  above-named  company  may  be  rectified  by  striking  out  the 
name  of  C .  D .  therefrom  as  the  holder  of  [50]  [ordinary]  shares  of 

the  said  company,  numbered to ,  both  inclusive,  and  by 

inserting  in  lieu  thereof  the  name  of  the  applicant  as  the  holder 
of  the  said  shares,  and  that  notice  of  such  rectification  may  be 
given  forthwith  to  the  Registrar  of  Companies  [and  that  the 
above-named  company  may  be  ordered  to  pay  to  the  applicant  the 
damages  he  has  sustained  by  reason  of  the  said  company  having 
made  default  in  entering  his  name  on  the  said  register  in  respect 
of  the  said  shares,  and  for  that  purpose  any  necessary  inquiry  may 
be  directed]. 

And  that  the  said  company  may  be  ordered  to  pay  to  the  appli- 
cant his  costs  of  this  application  [and  of  the  said  inquiry],  such 
costs  to  be  taxed. 

Or  that  such  other  order  may  be  made  as  to  the  Court  may 
seem  just. 

Dated ,  19—. 

{Name  and  address  of  solicitor  for  the  applicant.) 

To  the  W.  F.  Company,  Limited,  whose  registered  office  is 
situate  at ,  Sc. 

[And  CD.,  of,  dc] 


The  form  in  the  text  can  be  adapted  to  an  originating  summons  if  necessary. 

The  company  must  be  served  at  its  registered  office  with  the  application;  it 
is  not  sufficient  to  serve  the  company's  solicitor:  Denver  United  Breweries, 
63  L.  T.  96. 

The  motion  must  be  supported  by  affidavits  unless  it  is  placed  in  the  Judge's 
"witness  "  list.     For  form  of  order,  see  Seton,  2445,  Nos.  1,  2. 
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2262. 

Petition  to 
comfirm  the 
reorganiza- 
tion of  the 
capital  of  a 
company  (.s). 


Section  XXIII. — The  Companies  (Consolidation)  Act, 
1908,  s.  45  (g). 

Umrganisation  of  Share  Capital  of  Companies. 

IDan.  Pr.,  p.  1898.] 
In  the  High  Court  of  Justice,        '  19 — .    No.  0  — 

Chancery  Division. 

Mr.  Justice {r). 

Title  and  formal  parts:  see  Form  2253. 

1.  Your  petitioners,  the  above-named  company  (hereinafter 
called  "the  company"),  was  incorporated  in  the  year  19 — ,  under 
the  Companies  (Consolidation)  Act,  1908,  as  a  company  limited 
by  shares. 

2.  The  registered  office  of  the  company  is  situate  at . 

3.  The  objects  for  which  the  company  was  established  are 
(State  objects). 

4.  The  capital  of  the  company  is  £[140,000],  divided  into 
[100,000]  preference  shares  of  £[1]  each  and  [40,000]  ordinary 
shares  of  £[1]  each  \_as  mmy  &e]. 

5 .  Shortly  after  incorporation  the  company  commenced  and  has 
continued  ever  since  to  carry  on  business. 

6.  [70,000]  of  the  said  preference  shares  and  [all]  the  said 
ordinarj'  shares  have  been  issued,  and  are  or  are  deemed  to  be 
fuUy  paid. 

7.  By  clauses  [5  and  6]  of  the  memorandum  of  association  of 
the  company,  after  a  statement  of  the  amount  of  capital  as  afore- 
said, it  is  provided  as  follows:  {Set  out  clauses  dealing  with  the 
rights  of  the  different  shares  as  regards  capital  and  dividends) . 

(?)  See  Companie.%  (Consolidation)  Act,  1908  (8  Bdw.  VII.  c.  69),  s.  45. 
This  section  applies  only  to  arrangements  which  have  the  effect  specified 
in  sub-sect.  (1),  i.e.,  the  consolidation  of  shares  of  different  classes  or  the 
division  of  shares  into  shares  of  different  classes.  It  does  not  apply  to  a 
sub -division  of  shares  of  different  classes  although  an  alteration  of  the  divi- 
dend rights  is  also  proposed:  Be  Sohweppes,  Ltd.,  (1914)  1  Oh.  322  (G.  A.); 
Re  Palace  Hotel,  Ltd.,  (1912)  2  Ch.  438. 

(r)  0.  V.  9  (d);  and  see  note  (d),  p.  1214.  The  Judges  of  the  C.  D. 
consider  that  they  equally  with  the  Judges  to  whom  winding-up  business  is 
assigned  have  jurisdiction  to  deal  with  applications  under  sect.  45. 

(s)  As  to  a  special  resolution,  see  note  (6),  p.  1213. 

The  application  to  the  Ct.  for  an  order  confirming  the  resolution  for  re- 
organization of  capital  is  made  by  petition  (as  to  the  presentation  of  which, 
see  note  {d),  p.  1214),  which  must  be  verified  in  the  usual  way.  As  to 
evidence,  see  note  («),  p.  1216. 

Nothing  is  required  to  be  done  in  Chambers  on  these  petitions,  so  that  on 
presentation  the  day  of  hearing  will  be  fixed. 

There  are  no  respondents  to  the  petition  and  it  need  not  be  advertised: 
Ashanti  Development,  Ltd.,  W.  N.   (1911)  144. 
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8.  The  company  being  desirous  that  the  said  [100,000]  prefer- 
ence shares  should  be  consolidated  with  the  said  [40,000]  ordinary 
shares,  and  that  the  preferential  rights  attaching  to  the  said 
preference  share-s  should  be  extinguished,  convened  meetings  with 
the  object  of  passing  the  special  resolutions  hereinafter  referred  to. 

9.  By  special  resolution  of  the  company  duly  passed  and 
confirmed  in  accordance  with  sect.  69  of  the  Companies  (Con- 
solidation) Act,  1908,  at  extraordinary  general  meetings  of  the 

companjr  held  respectively  on  the ,  19 — ,  and  the ,  19- — ,  it 

was  resolved  {inter  alia)  as  follows:  — 

'"  That  the  memorandum  of  association  of  the  company  be  and 
it  is  hereby  modified  as  follows: — 

"  (a)  By  cancelling  clause  [5]  thereof  and  inserting 
instead  thereof  the  following  clause,  namely: 

"[6].  The  capital  of  the  company  is  £[140,000], 
divided  into  [140,000]  ordinary  shares  of  £[1]  each. 

"  (b)  (State  any  consequential  alteration  in  other 
clauses  of  memorandum.) " 

10.  By  a  resolution  duly  passed  and  confirmed  in  accordance 
with  the  proviso  to  s.  45  (1)  of  the  Companies  (Consolidation)  Act, 
1908,  at  extraordinary  general  meetings  of  the  preference  share- 
holders of  the  company  held  respectively  on  the ,  19 — ,  and 

the  — — ,  19 — ,  it  was  resolved  (inter  alia)  as  follows  (Set  out  re- 
solution verbatim): — 

"1.  That  the  [100,000]  preference  shares  of  £[1]  each  and  the 
[40,000]  ordinary  shares  of  £[1]  each  in  the  capital  of 
the  company  be  consolidated  into  one  class  of  ordinary 
shares,  and  that  the  preferential  rights  both  as  to  capital 
and  dividend  at  present  attaching  to  such  preference 
shares  be  cancelled,  and  that  such  preference  shares  shall 
hereafter  in  all  respects  rank  with  the  said  ordinary 
shares  and  be  called  ordinary  shares"  [or  as  may  fee]. 

2.  That  the  memorandum  of  association  of  the  company  should 
be  altered  in  the  manner  stated  in  paragraph  9  of  this 
petition . 

11.  (State  the  facts  as  regards  the  number  of  preference  share- 
holders present  in  person  or  by  proxy  at  the  meetings  referred  to 
in  the  preceding  paragraph,  how  mxmy.  shares  they  held,  and  how 
they  voted,  and  how  wlany  preference  shareholders  of  the  company 
there  are,  so  as  to  show  that  the  proviso  of  sect.  46  (1)  has  been 

■complied  with.) 

Your  petitioners,  the  company,  therefore  pray:    - 

1.  That  the  said  special  resolution  passed  by  the  com- 


1226  .STATUTOKY  JCKISDICTION,       [Ch.  XXXVIII. 

pany  and  set  out  in  paragraph  9  of  this  petition  may  be 
confirmed  by  the  Court,  and  that  the  memorandum  of 
association  of  the  company  may  be  modified  in  accord- 
ance with  such  resolution. 

2.  Or   that   such   other   order    may   be    made    in   the 
premises  as  to  the  Court  shall  seem  meet. 
And  your  petitioners  will  ever  pray,  dc. 
Note. — It  is  not  intended  to  serve  this  petition  on  any  person. 


Section  XXIV. — The  Companies  (Consolidation)  Act, 
1908,  ss.  46—56  {t). 

Reduction  of  the  Capital  of  Companies.. 

[Dan.  Pr.,  pp.  1887—1898.] 

Rules  of  the  Supbeme  Coubt,  dated  May  3,  1909,  as  to  Pbocedube  on  Appli- 
cations FOE  Confirmation  by  the  Codet  of  the  Bedltction  of  the 
Capital  op  Companies  undee  the  Cojipanies  (Consolidation)  Act,  1908 
(8  Edw.  VII.  0.  69). 

Preliminary/. 

Commence-  i_  This  Order  shall  take  effect  and  come  into  operation  on  the  1st  day  of  June, 

ment  of  order.   1999^  and  shall  apply  to  all  proceedings  in  the  High  Court  of  Justice  with 
relation  to  the  confirmation  by  the  Court  of  the  reduction  of  the  capital  of ' 
companies  whether  commenced  before  or  after  that  day,  but  every  such  pro- 
ceeding taken  before  that  day  shall  have  the  same  validity  as  it  would  have  had 
if  this  Order  had  not  been  made. 
Revocation  cf       2.  The  General  Orders  of  the  Court  of  Chancery  of  the  21st  day  of  March, 
former  orders.   ^geS,  and  the  2nd  day  of  March,  1869,  and  the  forms  thereby  prescribed  are 
hereby  revoked   and   annulled   provided   that   such   revocation  and   annulment 
shall  not  prejudice  or  affect  anything  done  or  suffered  before  the  date  on  which 
this  Order  comes  into  operation  under  any  Order  or  Bule  which  is  hereby  revoked 
and  annulled. 
Interpreta-  3.  In  this  Order— 

"'*°'  "  The  Act "  means  the  Companies   (Consolidation)   Act,  1908,  and  sects. 

46  to  56  thereof  are  particularly  referred  to. 
"  The  Court "  includes  any  Judge  of  the  High  Court  of  Justice  having  for 

the  time  being  jurisdiction  to  confirm  the  reduction  of  the  capital 

of  companies. 
"Judge"  means  any  Judge  of  the  High  Court  having  for  the  time  being 

jurisdiction  to  confirm  the  reduction  of  the  capital  of  companies, 

(t)  See  Companies  (Consolidation)  Act,  1908  (8  Edw.  VII.  0.  69),  as.  46 
^-66;  Buckley  on  Companies,  9th  ed.  131 — 151;  Palmer,  Part  I.  11th  ed. 
1255  et  seq.;  Seton,  2426—2437. 

The  reduction  was  formerly  carried  out  by  means  of  the  Companies  Acts, 
1867  and  1877,  which  were  repealed  by  the  Act  of  1908. 

The  provisions  of  the  Act  as  regards  reduction  of  capital  (sects.  46 — 56) 
do  not  apply  to  a  return  of  capital  out  of  profits  if  the  uncalled  capital  is  in- 
creased by  the  like  amount  (sect.  40)  ;  nor  to  the  cancellation  of  unissued  capital 
where  such  cancellation  is  authorised  by  the  regulations  of  the  company  as 
originally  framed,  or  as  altered  by  special  resolutions  (sect.  41),  such  re- 
ductions may  be  effected  without  any  application  to  the  Ct. 
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and  includes  any  Registrar,  Master  or  otlier  officer  exercising  the 
powers  of  any  such  Judge. 

"The  petition"  means  the  petition  presented  by  the  company  for  the 
confirmation  by  the  Ctourt  of  the  reduction  of  the  capital  of  the 
company. 

"  The  company  "  means  the  company  which  presents  the  petition  for  re- 
duction of  its  capital. 

4.  The  Rules  of  the  Supreme  Court  for  the  time  being  in  force  and  the  AppUoation  of 
general  practice  of  that  Court,  including  the  course  of  procedure  and  practice  Rules  of 

in  Chambers,  shall  apply  as  regards  all  proceedings  in  relation  to  the  con-  Supreme 
firmation  of  any  reduction  of  capital  by  the  Court  so  far  as  may  be  practicable  Court, 
except  if  and  so  far  as  by  the  Act  or  this  Order  otherwise  provided.     In  par- 
ticular if  and  when  the  Court  is  for  the  time  beLog  a  Judge  of  the  Chancery 
Division,  the  provisions  of  O.  V.  r.  9  (A),  shall  apply  to  all  such  proceedings 
■as  being  business  assigned  within  the  meaning  of  that  rule. 

5.  The  petition  and  all  notices,  affidavits  and  other  proceedings  under  the  Title  of  peti- 
j)etitiou  shall  be  intituled  in  the  matter  of  the  company,  and  in  the  matter  of  tion. 

"The  Companies  (Consolidation)  Act,  1908." 

6. — (1)  When  the  petition  has  been  presented,  an  application  shall,  in  every  Summons  for 
•case,  be  made  ex  parte  by  summons  in  Chambers  to  the  Judge  for  directions  directions, 
■as  to  the  proceedings  to  be  taken  preliminary  to  the  hearing  of  the  petition  or 
■otherwise  with  reference  thereto. 

(2)  Upon  the  hearing  of  the  summons,  or  upon  any  adjourned  hearing  or 
iearings  thereof,  or  any  subsequent  application,  the  Judge  may  make  such 
order  or  orders  and  give  such  directions  as  he  may  think  fit  as  to  all  the 
proceedings  to  be  taken  on  and  with  reference  to  the  petition,  and  more  par- 
ticularly with  respect  to  the  following  matters,  that  is  to  say — 

(a)  The  publication  of  notice  of  the  presentation  of  the  petition; 

(b)  In  cases  within  sect.  49  (1)  of  the  Act,  the  proceedings  to  be  taken  for 

settling  the  list  of  creditors  entitled  to  object  to  the  proposed  reduc- 
tion ;  fixing  the  date  with  reference  to  which  the  list  of  such  creditors 
is  to  be  made  out,  pursuant  to  that  seation;  and  generally  fixing  a 
time  for  apd  giving  directions  as  to  all  other  necessary  or  proper  steps 
in  the  matter  of  the  petition,  whether  expressly  mentioned  in  any  of 
the  rules  of  this  Order  or  not. 

(3)  In  cases  within  sect.  49  (1)  of  the  Act,  the  first  insertion  in  a  newspaper 
of  the  notice  of  presentation  of  the  petition  and  fixing  the  date  with  reference 
to  which  the  list  of  creditors  is  to  be  made  out,  shall  be  directed  to  be  made 
at  such  time  before  the  date  so  fixed  as  the  Judge  shall  think  fit,  not  being, 
unless  for  special  reasons  shown  to  the  satisfaction  of  the  Judge,  less  than  one 
■calendar  month  before  the  date  so  fixed,  and  in  such  cases  the  first  order  upon 
the  summons  for  directions  may  be  in  the  Form  No.  1  in  the  Schedule  hereto, 
-with  such  variations  as  the  circumstances  of  the  case  may  require. 

7.  Notice  of  the  presentation  of  the  petition  shall  be  published  at  such  times  Advertise- 
and  in  such  newspapers  as  the  Judge  shall  direct,  and  may  be  in  the  Form  ment  of  peti- 
No.  2  in  the  Schedule  hereto,  with  such  variations  as  the  circumstances  of  the  tion. 

■case  may  require. 

8.  In  cases  within  sect.  49  (1)  of  the  Act  the  company  shall,  within  such  Affidavit  as 
time  as  the  Judge  shall  direct,  file  in  the  Central  Office  of  the  High  Court  of  to  creditors. 
Justice,  or  if  the  petition  is  pending  before  a  Judge  to  whom  the  jurisdiction 

to  wind  up  companies  is  assigned,  in  the  office  of  the  Registrar  Companies 
{Winding-up),  as  the  case  may  be,  an  affidavit  made  by  some  officer  or  officers 
of  the  company  competent  to  make  the  same,  verifying  a  list  containing  so  far 
as  possible  the  names  and  addresses  of  the  creditors  of  the  company  as  defined 
by  that  section  at  the  date  fixed  as  mentioned  in  Rule  6  (2)  (6)  of  this  Order, 
and  the  amounts  due  to  them  respectively,  or  in  the  case  of  any  debt  payable 
on  a  contingency  or  not  ascertained,  or  any  claim  admissible  to  proof  in  a 
winding-up  of  the  company,  the  value  so  far  as  can  be  justly  estimated  of  such 
debt  or  claim,  and  leave  the  said  list  and  an  office  copy  of  such  affidavit  at 
the  Chambers  of  the  Judge. 

9.  The  person  making  such  affidavit  shall  state  therein  his  belief  that  such  Form  of 
list  is  correct,  and  that  there  was  not  at  the  date  so  fixed  as  aforesaid  any  affidavit, 
debt  or  claim  which,  if  that  date  were  the  commencement  of  the  winding-up 

of  the  company,  would  be  admissible  in  proof  against  the  company,  except 
the  debts  and  claims  set  forth  in  such  list,  and  shall  state  his  means  of  know- 
ledge of  the  matters  deposed  to  in  such  affidavit.  Such  affidavit  may  be  in 
the  Form  No.  3  in  the  Schedule  hereto,  with  such  variations  as  the  cijcumstanoes 
of  the  case  may  require. 

10.  Copies  of  such  list  containing  the  names  and  addresses  of  the  creditors.  Inspection  of 
and  the  total  amount  due  to  them  (including  the  value  of  any  debts  or  claims 
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list  of 
creditorB. 


Notice  to 
creditors. 


Advertise- 
ment as  to 
list  of 
creditors. 


Affidavit  as 
tojcesult  of 
Kules  11  and 
12. 


Proceedings 
where  claim 
not  admitted . 


Costs  of 
proof. 


Certificate  as 
to  creditors. 


estimated  as  aforesaid),  but  omitting  the  amounts  due  to  them  respectively, 
or  (as  the  Judge  shall  think  fit)  complete  copies  of  such  list,  shall  be  kept  at 
the  registered  office  of  the  company,  and  at  the  offices  of  their  solicitors  and 
London  agents  (if  any),  and  any  person  desirous  of  inspecting  the  same  may 
at  any  time  during  the  ordinary  hours  of  business  inspect  and  take  extracts 
from  the  same  on  payment  of  the  sum  of  Is. 

11.  The  company  shall,  within  seven  days  after  the  filing  of  such  affidavit, 
or  such  further  or  other  time  as  the  Judge  may  allow,  send  to  each  creditor 
whose  name  is  entered  in  the  said  list  a  notice  stating  the  amount  of  the  pro- 
posed reduction  of  capital,  and  the  amount  or  estimated  value  of  the  debt, 
or  the  contingent  debt  or  claim,  or  both,  for  which  such  creditor  is  entered  in 
the  said  list,  and  the  time  (such  time  to  be  fixed  by  the  Judge)  within  which, 
it  he  claims  to  be  a  creditor  for  a  larger  amount,  he  must  send  in  his  name  and 
address,  and  the  particulars  of  his  debt  or  claim,  and  the  name  and  address  of 
his  solicitor  (if  any)  to  the  solicitor  of  the  company;  and  such  notice  shall  be 
sent  through  the  post  in  a  prepaid  letter  addressed  to  each  creditor  at  his  last 
known  address  or  place  of  abode,  and  may  be  in  the  form  or  to  the  effect  of 
the  Form  No.  i  set  forth  in  the  Schedule  hereto,  with  such  variations  as  the 
circumstances  of  the  case  may  require. 

12.  Notice  of  the  list  of  ereditors  shall,  after  .the  filing  of  the  affidamt) 
mentioned  in  Rule  8  of  this  Order,  be  published  at  such  times  and  in  such 
newspapers  as  the  Judge  shall  direct.  Every  such  notice  shall  state  the  amount 
of  the  proposed  reduction  of  capital,  and  the  places  where  the  aforesaid  list  of 
creditors  may  be  inspected,  and  the  time  within  which  creditors  of  the  company 
who  are  not  entered  on  the  said  list,  and  are  desirous  of  being  entered  therein, 
must  send  in  their  name?  and  addresses,  and  the  particular.?  of  their  debts  or 
claims,  and  the  names  and  addresses  of  their  solicitors  (if  any)  to  the  solicitor 
of  the  company;  and  such  notice  may  be  in  the  Form  No.  5  sot  forth  in  the 
Schedule  hereto,  with  such  variations  as  the  circumstances  of  the  case  may 
require. 

131  The  company  shall,  within  such  time  as  the  Judge  shall  direct,  file  in 
the  Central  Office  of  the  High  Court  of  Justice,  or  in  the  office  of  the  Registrar 
Companies  (Winding-up),  as  the  case  may  be,  an  affidavit  made  by  the  person 
to  whom  the  particulars  of  debts  or  claims  are,  by  such  notices  a?  are  mentioned 
in  Rules  11  and  12  of  this  Order,  required  to  be  sent  in,  stating  the  result 
of  such  notices  respectively,  and  verifying  a  list  containing  the  names  and 
addresses  of  the  persons  (if  any)  who  shall  have  sent  in  the  particulars  of 
their  debts  or  claims  in  pursuance  of  such  notices  respectively,  and  the  amounts 
of  such  debts  or  claims,  and  some  competent  officer  or  officers  of  the  company 
shall  join  in  such  affidavit,  and  shall  in  such  list  distinguish  which  (if  any)  of 
such  debts  and  claims  are  wholly,  or  as  to  any  and  what  part  thereof, 
admitted  by  the  company,  and  which  (if  any)  of  such  debts  and  claims  are 
wholly,  or  as  to  any  and  what  part  thereof,  disputed  by  the  company.  Such 
affidavit  may  be  in  the  Form  No.  6  in  the  Schedule  hereto,  with  such  variations 
as  the  circumstances  of  the  case  may  require ;  and  such  list  and  an  office  copy 
of  such  affidavit  shall,  within  such  time  as  the  Judge  shall  direct,  be  left  at 
the  Chambers  of  the  Judge. 

14.  If  any  debt  or  claim,  the  particulars  of  which  are  so  sent  in,  shall  not 
be  admitted  by  the  company  at  its  full  amount,  then,  and  in  every  such  case, 
unless  the  company  are  willing  to  appropriate  in  such  manner  as  the  Judge 
shall  direct  the  full  amount  of  such  debt  or  claim,  the  company  shall,  if  the 
Judge  thinks  fit  so  to  direct,  send  to  the  creditor  a  notice  that  he  is  required 
to  come  in  and  prove  such  debt  or  claim,  or  such  pa,rt  thereof  as  is  nob 
admitted  by  the- company,  by  a  day  to  be  therein  named,  being  not  less  than 
four  clear  days  after  such  notice,  and  being  the  time  appointed  by  the  Judge 
for  adjudicating  upon  such  debts  and  claims,  and  such  notice  shall  be  sent  in 
the  manner  mentioned  in  Rule  11  of  this  Order,  and  may  be  in  the  Form  No.  7 
in  the  Schedule  hereto,  with  such  variations  as  the  circumstances  of  the  case 
may  require. 

15.  Such  creditors  as  come  in  to  prove  their  debts  or  claims  in  pursuance 
of  any  such  notice  as  is  mentioned  in  Rule  14  of  this  Order  shall  be  allowed 
their  costs  of  proof  against  the  company,  and  be  answerable  for  costs,  in  the 
same  manner  as  in  tine  case  of  persons  coming  in  to  prove  debts  under  an 
administration  judgment. 

16.  The  result  of  the  settlement  of  the  list  of  creditors  shall  be  stated  in  a 
certificate  by  the  Master  in  the  case  of  an  application  to  the  Chancery  Division, 
or  by  the  Registrar  in  the  case  of  an  application  to  the  Judge  in  Companies 
Winding-up,  and  such  certificate  shall  state  what  debts  or  claims  (if  any) 
have  been  disallowed,  and  shall  distinguish  the  debts  or  claims  the  full  amount 
of  which  the  company  are  willing  to  appropriate,  and  the  debts  or  claims  (if 
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any)  the  amount  of  which  has  been  fixed  by  inquiry  and  adjudication  in  manner 
provided  by  sect.  49  (3)  of  the  Act  and  this  Order,  and  the  debts  or  claims 
.(if  any)  the  full  amount  of  which  is  not  admitted  by  the  company,  nor  such 
as  the  company  are  willing  to  appropriate  and  the  amount  of  which  has  not 
been  fixed  by  inquiry  and  adjudication  as  aforesaid;  and  shall  show  which 
of  the  creditors  have  consented  to  the  proposed  reduction,  and  the  total 
amount  of  the  debts  due  to  them,  arnd  the  total  amount  of  the  debts  or  claims 
the  payment  of  which  has  been  secured  in  manner  provided  by  sect.  49  (3)  of 
the  Act,  and  the  persona  to  or  by  whom  the  same  are  due  or  claimed;  but  it 
shall  not  be  necessary  to  show  in  such  certificate  the  several  amounts  of  the 
debts  or  claims  of  any  persons  who  have  consented  to  the  proposed  reduction, 
or  the  payment  of  whose  debts  or  claims  has  been  secured  as  aforesaid. 

17.  The  consent  of  any  creditor,  whether  in  respect  of  a  debt  due  or  pre-  Evidence  of 
sently  due,  or  a  debt  payable  on  a  contingency  or  not  ascertained,  or  a  claim  consent  of 
admissible  to  proof  in  a  winding-up  of  the  company,  may  be  evidenced  in  any   oreditor. 
manner  which  the  Judge  shall  think  reasonably  sufficient,  having  regard  both 

to  the  amount  of  his  debt  or  claim  and  all  the  circumstances  of  the  case. 

18.  In  any  case  within  sect.  49  (1)  of  the  Act,  the  petition  shall  not  be  heard  Certificate 
until  the  expiration  of  at  least  eight  clear  days  from  the  filing  of  such  certificatei  before  hear- 
as  is  mentioned  in  Rule  16  of  this  Order.  ing  of  peti- 

19.  .Before  the  hearing  cif  the  petition,  notices  stating  the  day  on  which  the  tion. 
same  is  appointed  to  be  heard  shall- be  published  at  such  times  and  in  such  Advertise- 
newspapers  as  the  Judge  shall  direct.     Such  notices  may  be  in  the  Form  No.  6  ment  of  hear- 
in  the  Schedule  hereto,  with  such  variations  as  the  circumstances  of  the  case  jjjg. 

may  require. 

20.  Any  creditor  settled  on  the  said  list  whose  debt  or  claim  has  not,  before  Who  may 
the  hearing  of  the  petition,  been  discharged  or  determined,  or  been  secured  in  appear, 
manner  provided  by  sect.  49  (3)  of  the  Act,  and  who  has  not  before  the  hearing 
consented   to   the   proposed   reduction  of   capital,   may,   if   he  think   fit,   upon 

giving  two  clear  days'  notice  to  the  solicitor  of  the  company  of  his  intention 
so  to  do,  appear  at  the  hearing  of  the  petition  and  oppose  the  application. 

21.  Where  a  creditor  who  appears  at  the  hearing  under  the  last  preceding   Costs  of 
rule  is  a  creditor,  the  fuU  amount  of  whose  debt  or  claim  is  not  admitted  by   appearance, 
the  company,  and   the   validity  of  such  debt  or  claim  has  not  been   inquired 

into  and  adjudicated  upon  under  se3t.  49  (3),  of  the  -Act,  the  costs  of  and 
•occasioned  by  his  appearance  shall  be  dealt  with  as  to  the  Court  shall  seem 
just,  but  in  all  other  cases  a  creditor  appearing  under  the  last  preceding  rule 
.shall  be  entitled  to  the  costs  of  such  appearance,  unless  the  Court  shall  be  of 
opinion  that  in  the  circumstances  of  the  particular  case  his  costs  ought  not  to 
be  allowed. 

22.  When  the  petition  comes  on  to  be  heard  the  Court  may,  if  it  shall  so  Directions  of 
think  fit,  give  such  directions  as  may  seem  proper  with  reference  to  the  securing  the  hearing, 
in  manner  mentioned  in  sect.  49  (3)  of  the  Act  the  payment  of  the  debts  or 

claims  of  any  creditors  who  do  not  consent  to  the  proposed  reduction;  and  tjie 
further  hearing  of  the  petition  may,  if  the  Court  shall  think  fit,  be  adjourned 
for  the  purpose  of  allowing  any  steps  to  be  taken  with  reference  to  the  securing 
in  manner  aforesaid  the  payment  of  such  debts  or  claims. 

23.  Where   the   Court   makes   an  order   confirming   a   reduction,   such   order  Order  con- 
^hall  give  directions  in  what  manner,  and  in  what  newspapers,  and  at  what  firming  re- 
times notice  of  the  registration  of  the  order  and  of  such  minute  as  mentioned  duction. 
in  sect.  51  of  the  Act  is  to  be  published;  and  (unless  it  shall  have  dispensed 
altogether  with  the  addition  of  the  words  "  and  reduced,"  or  shall  then  dis- 
pense with  any  further  use  thereof)  shall  fix  the  date  until  which  the  words 

"  and  reduced "  are  to  be  deemed  part  of  the  name  of  the  company  as  men- 
tioned in  sect.  48  of  the  Act. 

Fees. 

24.  Solicitors  shall  be  entitled  to  charge  and  be  allowed  for  duties  per-  Solicitors' 
formed  under  the  Act  in  r  elation  to  matters  dealt  with  by  this  Order  the  same  fees, 
fees  as  they  have  heretofore  been  entitled  to  charge,  and  be  allowed  for  the 

like  duties  performed  under  the  Companies  Acts,  1862  to  1907,  unless  the  Court 
-or  Judge  shall  otherwise  specially  direct. 

25.  The  same  fees  of  Court  shall  be  paid  in  relation  to  proceedings  dealt  Court  fees, 
with  by  this  Order  as  have  heretofore  been  paid  in  relation  to  like  proceedings 

■dealt  with  by  the  General  Orders  of  the  21st  day  of  March,  1868,  and  the  2nd 
day  of  March,  1869,  and  such  fees  shall  be  collected  by  stamps  in  the  like 
manner  as  the  same  have  heretofore  been  collected,  or  in  such  other  manner 
as  may  from  time  to  time  be  directed  by  the  Lords  Commissioners  of  His 
Majesty's  Treasury  in  pursuance  of  the  powers  vested  in  them  by  the  Public 
•Officers'  Fees  Act,  1879. 


1280 


STATUTORY  JURISDICTION.       [Ch.  XXXVI I  L 


2263. 

Notice  of 
meeting  for 
passing 
special 
resolution  {«). 

2264. 

Notice  of 
meeting  to 
confirm 
special  reso- 
tion. 

2265. 

Affidavit 
proving  ser- 
vice of  above 
notices. 

2266. 

Petition  for 
order  con- 
firming redac- 
tion of  capital 
vfhieh  in- 
volves dimi- 
nution of  lia- 
bility. 
[Dan.  Pr. 
1889.] 


(See  Form  2251.) 


(See  Form  2252.) 


.(See  Form  2255.) 


19—.   W.  No.  0  — 
In  the  High  Court  of  Justice, 
Chancery  Division. 

Mr.  Justice (aj). 

In  the  matter  of  the  W.  F.  Company,  Limited  («/)  anct 
Reduced  (z) . 

And  in  the  matter  of  the  Companies  (Consolidation)' 
Act,  1908. 
To  His  Majesty's  High  Court  of  Justice. 

The  petition    of    the    W.   F.   Company,  Limited  andl 
Eeduced. 
Showeth  as  follows: 
1.  Your  petitioners,   the  above-named    company    (hereinafter- 


(«)  See  notes  (6)  and  (c),  p.  1213.  For  forms  of  resolution  for  reduction; 
ot  capital,  see  Palmer,  Part  1.  llth  ed.  1117  et  seq. 

Unless  the  articles  contain  power  to  reduce  the  capital  a  special  resolution  must 
first  be  passed  adding  that  power  to  the  articles.  The  resolutions  adding  power- 
to  the  articles  and  for  the  redaction  of  the  capital  cannot  be  passed  concur- 
rently: Patent  Invert  Sugar  Co.,  31  C.  D.  166. 

(k)  See  0.  V.  9  (d).  The  Courts  having  jurisdiction  to  deal  with  these- 
petitions  are  the  same  as  those  having  jurisdiction  to  sanction  an  alteration  of 
the  objects  of  a  company;  see  note  (d),  p.  1214;  and  see  Ocean  Queen 
Steamship  Co.,  (1893)  2  Ch.  666. 

(y)  The  petition  and  all  notices,  affidavits  and  other  proceedings  thereunder 
must  be  entitled  in  the  matter  of  the  company,  and  in  the  matter  of  the  Com- 
panies (Consolidation)  Act,  1908  (r.  S,  Rules  dated  3rd  May,  1909).  As  to- 
presentation  of  the  petition,  see  note  (<f),  p.  1214. 

If  the  petition  is  assigned  to  the  Judge  having  jurisdiction  in  winding-up- 
it  need  not  be  entitled  in  the  matter  of  the  Companies  Act:  Re  Aluminmm  Co.,. 
W.  N.  (1894)  6. 

(«)  As  to  the  addition  "and  reduced,"  see  sect.  48.  Although  the  proviso- 
to  the  section  gives  power  to  the  Ct.,  if  it  thinks  expedient  (where  the  reduction 
does  not  involve  either  the  diminution  of  any  liability  in  respect  of  unpaid 
capital,  or  the  payment  to  any  shareholder  of  any  paid  up  capital),  to  dis- 
pense altogether  with  the  addition  of  the  words  "and  reduced,"  the  words. 
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called  "the  companj'"),  was  incorporated  in  the  year  19 — ,  under 
the  Companies  Acts,  1862  to  1900  [or,  Companies  (Consolidation) 
Act,  1908],  as  a  company  limited  by  shares. 

2.  The  registered  office  ,of  the  company  is  situate  at,  dc,  in  the 
City  of  London. 

3.  The  objects  for  which  the  company  was  established  are 
{State  shortly  the  objects,  as  thus :  the  working  of  gold  mines), 
and  other  objects  sot  forth  in  the  memorandum  of  association 
thereof. 

4 .  The  capital  of  the  companj'  is  £ ,  divided  into shares 

of  £ each. 

5 .  Shortly  after  its  incorporation  the  company  commenced  and 
it  has  since  carried  oil  business. 

6 .  The  company  ha&  issued of  its  shares,  and  no  more,  and 

the  sum  of  £ per  share  has  been  paid  up  thereon. 

7.  By  clause of  the  articles  of  association  of  the  company 

it  is  provided  that  the  company  may  from  time  to  time  by  special 
resolution  reduce  its  capital. 

8.  By  a  special  resolution  of  the  company  duly  passed  and 
confirmed,  in  accordance  with  sect.  69  of  the  Companies  (Con- 
solidation) Act,  1908,  at  extraordinary .  general  meetings  of  the 

company  held  respectively  on  the of -,  19 — ,  and  the 

of  ,  19 — ,  it  was  resolved  as  follows,  namely:    "That  the 

capital  of  the  company  be  reduced  from  £ ,  divided  into 

shares  of  £ each,  to  £ ,  divided  into shares  of  £ 

each,  by  reducing  the  liability  on  each  share  to  the  extent  of 

£ ,  and  by  reducing  the  amount  of  the  shares  from  £ to 

£ .    At  the  time  of  the  registration  of  this  minute,  the  sum  of 

are  only  dispensed  with  in  exceptional  cases.  A  petition  was  refused  on  account 
of  the  omission,  on  and  from  the  presentation  of  the  petition,  to  add  the  worda 
"and  reduced"  as  part  of  the  name  of  the  company:  Re  Clark  ^  Co.  (1911), 
S.  C.  243,  Ct.  of  Sess. 

Should  it  be  deemed  necessary  (in  a  case  within  the  proviso)  to  avoid  the 
use  of  the  words  until  the  hearing  of  the  petition,  application  should  be  made 
for  the  purpose  by  summons  in  Chambers,  ex  parte,  immediately  after 
presentation  of  the  petition:  Be  Solway  Steamship  Co.,  61  L.  T.  669;  supr- 
ported  by  evidence  showing  the  special  circmstanoes  relied  on:  Re  Maxim 
Jfesion  Co.,  W.  N.  (1888)  211.  The  application  (Form  2268)  is  usually- 
included  in  the  summons  for  directions  after  presentation  of  the  petition: 
Form  2270;  whereupon  should  the  words  be  dispensed  with,  the  direction 
will  he  included  in  the  order  drawn  up  on  the  summons  for  directions.  If 
it  is  considered  important  to  avoid  the  use  of  "and  reduced,"  even  in  the 
title  of  the  petition,  application  must  be  made  by  originating  summons  entitled 
in  the  matter  of  the  company  and  of  the  Act  of  1908,  and  in  the  matter  of 
an  intended  petition,  for  leave  to  dispense  with  the  words.  For  cases  where 
such  an  order  has  been  made,  see  Buckley  on  Companies,  9th  ed.  143. 
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2267. 

Another  form 
of  petition  for 
like  purpose, 
where  lost 
capital  is 
proposed  to 
he  cancelled. 
[Dan.  Pr. 
1889.] 


£ has  been  and  is  to  be  deemed  to  be  paid  upon  each  of  the 

said  shares." 

9.  The  form  of  minute  proposed  to  be  registered  is  as  follows:- 
{Set  out  the  terms  of  the  minute  (a)). 

Your  petitioners,  the  company,  therefore  pray: 

1.  That  the  reduction  of  capital  to  be  effected  by  the 
special  resolution  mentioned  in  paragraph  8  of  this  peti- 
tion may  be  confirmed,  and  that  the  above-mentioned 
minute  may  be  approved  by  the  Court. 

2.  That  to  this  .end  all  inquiries  and  directions  necessary 
and  proper  may  be  made  and  given,  and  that  a  day  may 
be  fixed  on  and  after  which  the  addition  of  the  words 
"  and  reduced  "  to  the  company's  name  may  be  dispensed 
with. 

3.  Or  that  {concluding  as  in  Form  36). 

Note. — It  is  not  intended  to  serve  this  petition  ufion  any 
person. 

For  title  and  formal  'parts:  see  preceding  Form. 

Showeth  as  follows: 

1  to  7.     {As  in  preceding  Form.) 

8.  By  a  special  resolution  of  the  company  duly  passed  and 
confirmed,  in  accordance  with  sect.  69  of  the  Companies  (Con- 
solidation) Act,  1908,  it  was  resolved  as  follows,  namely:  "That 

the  capital  of  the  company,  which  now  consists  of  £ ,  divided 

into shares  of  £ each  fully  paid  up,  be  reduced  to  £ , 

divided  into  ■ 


shares  of  £ each,  and  that  such  reduction  be 

effected  by  cancelling  paid-up  capital,  which  has  been  lost  or  is 

unrepresented    by   available  assets,  to  the  extent  of  £ per 

share." 

9.  Previously  to  the  passing  of  such  special  resolution,  paid-up 

capital  of  the  company  to  the  extent  of  £ and  upwards  had 

been  lost  or  was  unrepresented  by  available  assets. 

10.  The  reduction  of  capital  aforesaid  does  not  involve  either 
the  diminution  of  any  liability  in  respect  of  unpaid  capital,  or 
the  payment  to  any  shareholder  of  any  paid-up  capital  (&) . 

11.  The  form  of  the  minute  proposed  to  be  registered  is  as 
follows:  {Here  set  out  the  minute). 

Your  petitioners  the  company  therefore  pray: 

1.  That  the  reduction  of  capital  {Proceed  as  in  para- 
graph 1  of  the  prayer  in  'preceding  Form  to  the  end) . 


(«)  For  forms  of  minute,  see  Palmer,  Part  I.  pp.  1285,  1286,  1304. 
(6)  See  note  (js),  p.  1230. 
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2.  That  the  addition  of  the  words  "  and  reduced  "  to  the 
company's  name  may  be  dispensed  with  altogether. 

3.  Or  that  {Conclude  as  in  Form  36). 
Note. — (As  in  preced^ing  Form.) 


2268. 

Title:  as  im,  petition;  other  formal  farts:  see  Form  39.  Summons  to 

o,n  the  part  of  the  petitioners  the  above-named  company,  that  the  addition  oT 
addition  of  the  words  "  and  reduced "  to  the  title  of  the  above-  '""•'^^  ''.^"^^ 

1  ,        T  reduced 

named  company  may  be  dispensed  with  until  the  hearing  of  the  until  the 
said  petition.  5«S{i 

[Ban.  Pr. 

1891.] 

2269. 

Title:  as  in  petition;  other  formal  parts:  see  Form  39.  Summons  for 

on  the  part  of  the  petitioners  the  above-named  company,  for  direc-  to'^settlSg*' 

tions  as  to  the  proceedings  to  be  taken  for  settling  the  list  of  the  l'"'  9* 

company's  creditors  entitled  to  object  to  the  proposed  reduction  [i)an.°p;.; 

of  the  capital  of  the  company,  as  in  the  petition  presented  in  this  ^^^i-] 

matter  on  the of ,  19 — ,  mentioned. 


(e)  See  note  (a),  p.  1230. 

(d)  After  presentation  of  the  petition  a  eummons  (either  in  Form  2269 
or  2270)  for  directions  should  be  issued.  The  summons  is  ex  parte.  The  evi- 
dence in  support  of  the  petition  should  be  ready  on  the  return  of  the  summons. 
As  to  evidence,  see  note  (e)  to  Form  2254  and  Form  2255,  proving  oonveining  of 
the  meetings,  which  are  equally  applicable  to  petitions  for  reduction  of  capital. 

Strict  evidence  of  loss  is  not  always  required  on  a  petition  to  cancel  capital 
which  is  lost:  see  Poole  v.  National  Bank  of  China,  (1907)  A.  C.  229; 
Louisiana  States  Co.,  (1909)  2  Ch.  552.  The  matter  is,  however,  in  the  dis- 
cretion of  the  Ct.,  and  it  is  weU  to  be  prepared  with  sufficient  evidence -of  the 
loss. 

For  forms  of  affidavits  in  support  of  petitions,  see  Palmer,  Part  I.,  pp.  1268 
— 1280,  1288,  and  the  notes;  see  also  Buckley  on  Companies,  9th  ed.  146,  147. 

Where  the  reduction  of  the  capital  does  not  involve  either  the  diminution  of 
any  liability  in  respect  of  unpaid  capital,  or  the  payment  to  any  shareholder  of 
any  paid-up  capital,  the  list  of  creditors  referred  to  in  sect.  49  (2)  is  usually 
dispensed  with  and  a  day  fixed  for  the  hearing,  and  directions  given  for  the 
advertisement  of  the  petition:  see  Form  2270;  but  otherwise  every  creditor  of 
the  company  is  entitled  to  object  to  the  reduction:  sect.  49  (1).  Where  the 
proposed  reduction  involves  diminution  of  liability  on  unpaid  capital,  or  return 
of  paid-up  capital,  the  Ct.  cannot  dispense  with  the  settling  of  the  list  of 
creditors:  Be  Lamson  Store  Service  Co.,  (1895)  2  Ch.  726.  As  to  the  power 
of  the  Ct.  to  dispense  with  the  consent  of  any  creditor  to  the  reduction,  see 
sect.  49  (3) ;  Dan.  Pr.  1899.  As  to  settling  a  list  of  the  creditors  who  are 
entitled  to  object,  see  sect.  49  (2),  and  rules  8—16,  p.  1227. 

D.— F.  78 
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2270. 

Summons  to 
fix  a  day  for 
hearing  of  the 
petition,  and 
to  dispense 
with  a  cer- 
tificate of 
creditors  («). 


Title:  as  in  petition;  other  formal  parts:  see  Form  39. 
on  the  part  of  the  above-named  company,  that  a  day  may  be  fixed 
for  the  hearing  of  the  petition  for  the  reduction  of  the  company's 
capital  which  was  presented  on  the of ,  19 — ;  and  direc- 
tions may  be  given  as  to  the  advertisements  which  are,  to  be 
published,  and  that  the  list  of  creditors  of  the  said  company,  and 
the  affidavit  verifying  such  list  respectively  referred  to  in  Rule  8 
of  the  Eules  of  the  Supreme  Court  dated  3rd  May,  1909,  relating 
to  reduction  of  capital,  may  be  dispensed  with. 


2271. 

Order  on 
summons 
where  adver- 
tisement for 
creditors  is 
directed  (/). 
[Dam.  Pr. 
1891.] 


19—.    No.  0. 


In  the  High  Court  of  Justice, 
Chancery  Division. 

Mr.  Justice  ,  at  Chambers. 

(Master .) 

In   the   matter  of  the  - 


(Date.) 

Company,   Limited   and 

Reduced. 
And  in  the  matter  of  the  Companies  (Consolidation^) 

Act,  1908. 
Upon  the  application  of  the  petitioners  the  above-named  com- 
pany by  summons,  dated  the ,  19 — ,  and  upon  hearing  the 

solicitor  for  the  petitioners,  and  upon  reading  the  petition  on  the 

of ,  19 — ,  presented  to  the  High  Court  of  Justice,  and 

the  affidavit  of  ,  filed  ,  19 — ,  ajad  the  exhibits  therein 

referred  to  [And  it  appearing  that  the  special  resolution  referred 
to  in  the  said  petition  for  the  reduction  of  the  capital  of  the  said 
company  has  been  duly  passed  and  confirmed]:  It  is  ordered  that 
an  inquiry  be  made  what  are  the  debts,  claims,  and  liabilities  of  or 

affecting  the  said  company  on  the of ,  19 — ;  and  that 

notice  of  the  presentation  of  the  said  petition  be  inserted  in  the 
{Describe  the  newspapers,  and  the  days  on  which  the  insertions  are 
to  be  made  (gr));  and  that  a  list  of  the  persons  who  are  creditors  of 

(e)  This  form  of  summons  is  applicable  to  a  case  where  the  proposed  reduc- 
tion does  not  involve  either  the  diminution  of  any  liability  or  the  payment  of 
any  paid-up  capital.  Upon  the  application,  evidence  must  be  adduced  to  show 
that  the  proposed  reduction  will  not  affect  th«  creditors  of  the  company,  and 
the  order  will  contain  a  statement  of  the  Judgfe's  opinion  to  that  effect:  see 
Porm  2272. 

(/)  See  1-.  6,  p.  1227,  and  Form  No.  1  in  Sohed.  to  rules.  The  words  in 
brackets  are  added  to  comply  with  the  directions  of  the  Judges  of  the  O.  D. 
given  in  1897;  and  see  note  (rf),  p.  1247. 

(S')  The  first  insertion  is  not  to  be  less  than  one  calendar  month  before  the 
day  of  the  date  fixed  with  reference  to  which  the  list  of  creditors  is  to  be 
made  out:  r.  6  (3),  p.  1227;  Dan.  Pr.  1891. 
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the  company  on  the-  said of  — ,  and  an  office  copy  of  the 

affidavit  verifying  the  same,  be  left  at  the  Chambers  of  the  Judge 

on  or  before  the  of (h). 

,  Master. 


2272. 

(Title :  as  in  the  'petition.)  Order,  where 

The  Judge  being  of  opinion  that  the  proposed  reduction  of  the  ^^*a?f 
capital  of  the  above-named  company  does  not  involve  either  the  dispensed 
diminution  of  any  liability  in  respect  of  unpaid  capital  or  the  man.  Pr. 
payment  to  any  shareholder  of  any  paid-up  capital  of  the  said  I89i.] 
company   [And  it  appearing  that  the  special  resolution  referred 
to  in  the  said  petition  for  the  reduction  of  the  capital  of  the  said 
company  has  been  duly  passed  and  confirmed^.     It  is  ordered 
that  the  list  of  creditors  of  the  said  company,  and  the  affidavit 
verifying  such  Kst  respectively  referred  to  in  Rule  8  of  the  Eules 
of  the  .Supreme  Court  dated  3rd  May,  1909,  relating  to  reduc- 
tion of  capital  be  dispensed  with.    And  it  is  ordered  that  the  said 
petition  be  set  down  to  be  heard  before  Mr.  Justice  — -^,  on 

day,  the  — ■ —  of  ,  19 —  {usually  about  fourteen  days). 

And  it  is  ordered  that  notice  of  the  presentation  of  the  said  peti- 
tion, and  of  the  day  appointed  for  the  hearing  thereof,  be  inserted 

in  the  London  Gazette  on  or  before  the of ,  19^ — ,  and 

on  or  before  the  following  dates  in  the  following  newspapers  (State 
names  of  newspapers  and  dates  for  insertion). 

Master. 


2273. 

(Titl0,:  as  in  the  petition })  Advertise- 

Notioe  is  hereby  given,  that  a  petition  presented  to  the  High  "^y  fixeiffor 

Court  of  Justice,  Chancery  Division,  on  the of ,  19—,  hearing  the 

for  confirming  the  proposed  reduction  of  the  capital  of  the  above-  where  no  list 

of  creditors 
(A)  See  r.  6,  p.   1227.     A  summons  to  proceed  on  the  enquiry  should  be  roau^pr,  ^'''' 
issued  (see  Form  1170),  on  which  the  list  of  debte  will  be  settled  and  certified,   iggi.] 

(t)  Primd  facie  the  petition  should  be  advertised,  even  though  the  list  of 
creditors  is  dispensed  with,  but  the  Judge  has  a  discretion:  Re  Tambracherry 
JSstates  Co.,  29  G.  D.  683,  C.  A.  This  case  is  invariably  followed  in  practice. 
A.S  to  the  words  in  brackets,  see  note  (/),  preceding  page.  After  the  order  is 
drawn  up  the  petition  should  be  taken  to  the  Cause  Clerk,  Room  138,  to  be 
answered  for  the  day  named  in  the  order. 

(Jc)  The  Schedule  to-the  Rules  of  3rd  May,  1909,  does  not  contain  the  form 
,of  advertisement  to  be  used  where  no  list  of  creditors  is  directed,  but  the  above 
is  the  form  adopted  in  practice.  The  petition  is  usually  directed  to  be  heard 
about  two  weeks  from  the  date  of  the  appearance  of  the  first  of  the  adver- 
tisements. 

78  (2) 
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named  company  from  £ to  £ [by  cancelling  capital  which 

has  been  lost  or  is  unrepresented  by  available  assets]  is  directed 

to  bo  heard  before  Mr.  Justice on day  the of , 

19-^.  Any  creditor  or  shareholder  of  the  company  desiring  to 
oppose  the  making  of  an  order  for  the  reduction  of  the  capital  of 
the  said  company  under  the  above  Act  may  appear  at  the  time 
of  hearing  by  himself  or  his  counsel  for  that  purpose.  Such 
person  is  required  to  give  two  clear  days'  notice  in  writing  of  his 
intention  to  appear,  with  the  grounds  of  his  objections,  to  the 
undersigned  the  solicitors  of  the  company.  A  copy  of  the  peti- 
tion wiU  be  furnished  to  any  such  person  requiring  the  same  by 
the  undersigned  on  payment  of  the  regulated   charges   for   th» 


same. 


Dated  this 


of 


-,19- 


{Name)  , 

{Address)  , 

Solicitors  for  the  company. 


2274. 
Notice  of  pre-  {Title:  OS  in  the  petition.) 

aentation  of 

the  petition,         Notice  is  hereby  given,  that  a  petition  for  confirming  the  pro- 
of oreditore  is   posed  reduction  of  the  capital  of  the  above  company  from  £ 

[Dan.^Pr.^'      ^°  ^ '  '^^^  °^  *^^ °* '  ^^~'  Presented  to  the  High 

1891.]  Court  of  Justice,  and  is  now  pending;   and  that    the    list   of 

creditors  of  the  company  is  to  be  made  out  as  for  the of , 

19—. 

C.  and  D.,  of  {Place  of  business), 
[Agents  for  A.  and  B.,  of,  dc]. 
Solicitors  to  the  company. 


(0  R.  7,  p.  1227,  and  Form  2  in  Schedule.  The  Ot.  will  not,  except  upon 
special  grounds,  dispense  with  publication  of  notice  of  presentation  of  the 
petition:  Se  Consolidated  Telephone  Co.,  Limited,  54  L.  J.  Ch.  795;  33 
W.  R.  408;  Re  Tambracherry  Estates  Co.,  29  C.  D.  683.  If  the  proposed 
reduction  involves  either  the  diminution  of  any  liability  or  the  payment  to  any 
shareholder,  the  company's  creditors  should  be  paid  off  as  far  as  practicable^ 
or  at  any  rate  those  who  are  not  likely  to  consent  to' the  reduction;  -the  list 
of  existing  creditors  will  then  be  made  out,  and  the  procedure  followed  as  to 
the  settlement  of  the  list,  and  the  creditors'  consents  obtained  or  their  debta 
secured  in  the  manner  provided  by  sect.  49  of  the  Act  and  by  rr.  6—17,. 
pp.  1227—1229. 
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2275. 

(Title:  as  in  the  petition. >)  Affidavit 

veriiying  list 

I,  A.  B.,  of,  (He.  (n),  make  oath  and  say  as  follows:  ^^^^ 

[Dan.  Pr. 

1.  The  paper  writing  now  produced  and  shown  to  me,  and  1892.] 

marked  with  the  letter  A.,  contains  a  list  of  the  creditors  of, 

and  persons  having  claims  upon,  the  said  company  on  the 

of ,  19 —  (the  date  fixed  by  the  order  in  this  matter,  dated 

the ,  19 —  (o)) :  together  with  their  respective  addresses,  and 

the  nature  and  amount  of  their  respective  debts  or  claims;  and 
such  list  is,  to  the  best  of  my  knowledge,  information,  and  belief, 
a  true  and  accurate  list  of  such  creditors  and  persons  having 
claims  on  the  day  aforesaid. 

2.  To  the  best  of  my  knowledge  and  belief  there  was  not,  at 
the  date  aforesaid  (p),  any  debt,  claim  or  liability  which,  if  such 
date  were  the  commencement  of  the  winding-up  of  the  said  com- 
pany, would  be  admissible  in  proof  against  the  said  company, 
other  than  and  except  the  debts  and  claims  set  forth  in  the  said 
list.  I  am  enabled  to  make  this  statement  from  facts  within  my 
knowledge  as  the  (State  what  office  deponent  holds  in  the  com- 
P^^y  (q))  of  the  said  company,  and  from  information  derived 
upon  investigation  of  the  affairs  and  the  books,  documents,  and 
papers  of  the  said  company  (r) . 

(Sworn  (de. :  see  Form  11.) 


A. 

2276. 

(Title:  as  in  the  petition.)  List  of  cre- 

ditors :  being 

This  list  of  creditors,  mlarked  A.,  was  produced  and  shown  to  exhibit  A.  to 

preTiouB 
Fonn(«). 
fDan  Pr 

(ni)  See  rr.  8,  9,  and  Form  3  in  Schedule,  p.  1227.  1892.] 

(«)  The  affidavit  is  to  be  made  by  some  officer  or  officers  of  the  company 
competent  to  make  the  same:  i.  8  Rules  of  3rd  May,  1909. 

(<?)  See  Form  2271. 

(p)  That  is,  the  date  fixed  by  the  order  with  reference  to  which  the  list  of 
creditors  is  to  be  made  out. 

(?)  See  note  (»),  siip-ra. 

(r)  See  i.  9,  p.  1227,  and  Form  3  in  Schedule. 

(«)  As  to  inspecting  and  taking  extracts  from  the  list,  see  r.  10,  p.  1228; 
Dan.  Pr.  1892. 
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A.  B.,  and  is  the  same  list  of  creditors  as  is  referred  to  in  his 

affidavit  sworn  before  me  this day  of ,  19 — . 

X.  Y.,  &c. 


Names,  Addresses,  and 
desciiptions  of  the  creditors. 


Natxire  of  debt  or  claim. 


Amount  or  estimated  value 
of  debt  or  claim. 


2277. 

Notice  by  post  {Title:  OS  in  the  petition.) 

to  oreditors 

entered  in  To  (name  of  Creditor) . 

list  (<). 

[Dan.  Pr.  You  are  requested  to  take  notice,  that  a  petition  has  been 

i°82.j  presented  ito  the  High  CJourt  of  Justice  to  confirm'  a  proposed 

reduction  of  the  capital  of  the  above  company  from  £ to 

£ ;  and  that  in  the  list  of  persons  admitted  by  the  company 

to  have  been,  on  the of ,  19 — ,  creditors  of  the  company, 

your  name  is  entered  as  a  creditor  for  {Here  state  the  amount  of 

the  debt  or  nature  of  the  claim). 

If  you  claim  to  have  been  on  the  last-mentioned  day  a  creditor 

to  a  larger  amount  than  is  stated  aboVe,  you  must,,  on  or  before  the 

of ,  19 — ,■  send  the  particulars  of  your  claim,  and  the 

name  and  address  of  your  solicitor  (if  any),  to  the  undersigned 

at  {State  where).     In  default  of  your  so  doing,  the  above  entry 

in  the  list  of  creditors  will,  in  aU.  the  proceedings  under  the  above 

application  to  reduce  the  capital  of  the  company,  be  treated  as 

correct. 

Dated  this of ,  19 — . 

A.  B., 
Solicitor  foir  the  said  com'pany. 


(<)  See  r.  11,  p.  1228,  and  Form  4  in  Schedules.  The  notice  is  to  be  sent 
throngh  the  post,  in  a  prepaid  letter,  addressed  to  the  creditor  at  his  last  known 
address  or  place  of  abode,  within  seven  days  after  the  filing  of  the  affidavit,  or 
such  further  time  as  the  Judge  may  allow.  In  the  case  of  a  company  carryings 
on  business  in  Chili  in  which  all  the  creditors  in  Chili  disclosed  by  the  list  at 
debts  had  been  paid  off,  the  notice  and  ^vertisement  (Forma  4  and  5)  referred 
to  in  rr.  H  and  12  were  dispensed  with  so  far  as  regards  ChUi,  and  limited  to  the 
English  creditors  and  newspapers:  Santiago  Nitrate  Co.,  Parker,  J.,  in  Cham- 
bers, 10th  June,  1912. 
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2278. 

{Title:  as  in  the  petition.)  Notice  by 

advertise- 
Notice  is  hereby  given,  that  a  petition  has  been  presented  to  the  ment  of  the 

High  Court  of  Justice  for  conflrming  a  reduction  of  the  capital  aitors  (a). 

of  the  above  company  from  £ to  £ .    A  list  of  the  persons  fPqT;^''" 

admitted  to  have  been  creditors  of  the  company  on  the •  of 

,  19 — ,  may  be  inspected  at  the  offices  of  the  company  at 

{State  where),  or  at  the  office  of  {State  where  else),  at  any  time 

during  usual  business  hours,  on  payment  of  the  charge  of  ona 

shilling . 

Any  person  who  claims  to  have  been  on  the  last-mentioned  day, 
and  still  to  be,  a  creditor  of  the  company,  and  who  is  not  entered 
on  the  said  list,  and  claims  to  be  so  entered,  must  on  or  before  the 
of ,  19 — ^,*send  in  his  name  and  address,  and  the  par- 
ticulars of  his  claim,  and  the  name  land  address  of  his  solicitor  (if 
any),  to  the  undersigned,  at  {State  where) :  or,  in  default  thereof, 
he  will  be  precluded  from  objecting  to  the  proposed  reduction  of 
capital  {x) . 

Dated  this of ,  19—. 

A.  B., 
Solicitor  for  the  said  company. 


2279. 

And  take  further  notice,  that  by,  an  order  dated  the ,  19 — ,  Addition^ 

,  .  paragraph  to 

Mr.  Justice gave  leave  that  the  notice  required  by  Rule  11  preceding 

of  the  Eules  of  3rd  May,  1909,  relating  to  reduction  of  capital,  ^°""  W" 
to  be  served  on  creditors  of  the  jabove-named  company  should  be 
served  on  the  holders  of  the  debentures  of  the  Siaid  company  [whose 
names  and  addresses  are  unknown  to  the  company]  [on  the  creditors 
named  in  the  [first  part  of  the]  schedule  hereto  (whose  addresses 
are  not  known  to  the  company)  and/or  on  the  creditors  named  in 
the  [second  part  of  the]  schedule  hereto  (who  are  believed  to, be 
dead) — or  as  may  be]  by  the  insertion  of  this  advertisement  in  the 
following  newspapers,  namely: 

The  Schedule  above  referred  to . 


(«)  See  r.  12,  p.  1228,  ajid  Form  5  in  Schedule.  The  notice  is  to  be 
published  ait  such  times,  and  in  such  newspapers,  as  the  Judge  directs,  after 
the  afSdavit  verifying  the  list  has  been  filed.  This  notice  is  usually  inserted 
in  the  same  papers  as  Form  2274  was  advertised  in.  See  note  («),  preceding 
page,  as  to  foreign  creditors. 

(a)  As  to  saving  of  rights  of  creditors  who  are  ignorant  of  the  proceedings, 
see  sect.  53. 

(f)  Occasionally  there  are  creditors  with  whom  the  company  arc  unable  to 
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2280. 

A£Bdavit  of 
regnlt  of 
noticeH.  and 
Terifying 
list  of  cre- 
ditors (z). 
[Dan.  Pr. 
1893.] 


{Title:  as  in  the  petition.) 

We,  C.  D.,  of,  de.,  the  Secretary  of  the  said  company  (a), 
E.  F.,  of,  dc,  the  Solicitor  of  the  said  company,  and  A.  B.,  of, 
dc,  the  Managing  Director  of  the  said  company  (a),  severally 
make  oath  and  say  as  follows: 

I,  the  said  CD.,  for  mgrself,  say  as  follows: 

1 .  I  did,  on  the of ,  19 — ,  in  the  manner  hereinafter 

mentioned,  serve  a  true  copy  of  the  notice  now  produced  and 
shown  to  me,  and  marked  B.  (6),  upon  each  of  the  respective 
persons  whose  names,  addresses,  and  descriptions  appear  in  the 
first  column  of  the  list  of  creditors  (c),  marked  A.,  referred  to  in 

the  affidavit  of ,  filed  on  the  — —  of ,  19 —  (d)  [In  each 

copy  of  the  notice  when  served  the  blank  space  appearing  in  the 
said  exhibit  B.  was  filled  up  by  inserting  therein  the  nature  of 
the  debt,  claim,  or  liability  and  the  amount  or  estimated  value 
thereof  as  set  out  in  the  said  list  of  creditors,  marked  A.,  so  far 
as  the  same  is  applicable  to  the  person  on  whom  such  copy  notice 
was  served],  (e) . 

2.  I  served  the  said  respective  copies  of  the  said  notice  by 
putting  such  copies  respectively  duly  addressed  to  such  persons 
respectively,  according  to  their  respective  names  and  addresses 
appearing  in  the  said  list  (being  the  last  known  addresses  or  places 
of  abode  of  such  persons  respectively),  and  with  the  proper  postage 
stamps  affixed  thereto  as  prepaid  letters,  into  the  Post'  Office 
Keceiving  House,  No.  ,  in Street,  in  the  county  of , 


communicate,  such  as  (1)  holders  of  debentures  to  bearer;  (2)  creditors  whose 
addresses  are  unknown;  (3)  creditors  who  are  believed  to  be  dead.  In  Se 
General  Bank  for  Promotion  of  Agriculture,  ^o.,  17  W.  R.  304;  38  L.  J.  Oh. 
168,  the  notice  required  to  be  given  to  creditors  (r.  11  of  Buleg  of  1909)  was 
allowed  to  be  served  on  debenture-holders  whose  names  were  unknown  to  the 
company  by  adding  a  paragraph  to  the  advertised  notice:  Form  S  in  Schedule  to 
Bules  of  1909.  The  above  additional  paragraph  wUl  be  found  to  meet  such 
a  case.  Leave  to  serve  unknown  creditors  by  such  advertisement  should  bo 
obtained  by  summons  in  Chambers. 

(a)  See  ±.  13  (p.  1228),  and  Form  6  in  Schedule.  The  afSdavit  is  to  bo 
filed:  and  an  ofSoeoopy  thereof,  and  the  lists  exhibited  thereto,  are  to  be  left 
at  Chambers:  within  such  time  as  the  Judge  shall  direct. 

(a)  Or  other  competemt  officer  or  ofSoers  of  the  company:  see  r.  13,  p.  1228. 

(6)  See  Form  2277.  Exhibit  the  notice.  For  form  of  memorandum  pf 
exhibit,  see  Form  27. 

(o)  See  Form  2276. 

id)  See  Form  2275. 

(e)  The  words  between  brackets  are  not  in  Form  6  in  Schedule  to  Bules  of 
3rd  May,  1909,  but  appear  to  be  necessary  whenever  a  circular  notice  is  made 
use  of. 
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between  the  hours  of and  — -  of  the  clock  in  the noon 

of  the  said. of ,  19— (/). 

And  I,  the  said  E.  P.,  for  Imyself,  say  as  follows: 

3 .  If  twtice  issued,  under  rule  12  (g),  say :  A  true  copy  of  the 
notice  now  produced  and  shoAvn  to  me,  and  marked  C.  (A),  has 

appeared  in  the •  of  the of ,  19—  {dtc. :  Describe  the 

newspapers  in,  and  the  dates  on,  which  the  notice  has  appeared). 

4.  I  have,  in  the  paper  writing  now  produced  and  shown  to  me,; 
and  marked  D .  {i),  set  forth  a  list  of  all  claims  the  particulars  of 
"which  have  been  sent  in  to  me,  pursuant  to  the  said  notice  B .  now 
produced  and  shown  to  me  (fc),  by  persons  claiming  to  be  creditors 
■of  the  said  company  for  .larger  amounts  than  are  stated  in  the  list 
■of  creditors  marked  A.,  referred  to  in  the  said  affidavit  of  — — , 
filed  on  the  of ,  19—  {I). 

0 .  If  notice  issued  under  rule  12  (to),  add :  I  have,  in  the  paper 
writing  now  produced  and  shown  to  me,  marked  E.  (o),  set  forth  a 
list  of  all  claims  the  particulars  of  which  have  been  sent  in  to  me, 
pursuant  to  the  notice  referred  to  in  the  third  paragraph  of  this 
affidavit,  by  persons  claiming  to  be  creditors  of  the  said  company 

on  the  of  ,   19 — ,  not  appearing  in  the  said  list  of 

(Creditors,  marked  A.,  and  who  claim  to  be  entered  therein. 

And  we  (the  said)  C.  D.  and  A.  B.,  for  ourselves,  say  as 
follows: 

6.  We  have  in  the  first  part  of  the  said  paper  writing  marked 
-D .  (n)  (now  produced  and  shown  to  us),  and  also  in  the  first  part 
rof  the  said  paper  writing  marked  E .  (o)  (also  produced  and  shown 
to  us),  respectively  set  forth  such  of  the  said  debts  and  claims  as 
are  admitted  by  the  said  company  to  be  due  wholly  or  in  part,  and 
how  much  is  admitted  to  be  due  in  respect  of  such  of  the  same 
4ebts  and, claims  respectively  as  are  not  wholly  admitted. 

7.  Wo  have,  in  the  second  part  of  each  of  the  said  paper 
■writings  respectively  marked  D.  and  E.,  set  forth  such  of  the  said 
•debts  and  claims  as  are  wholly  disputed  by  the  said  company. 

8.  In  the  said  exhibits  D.  and  E.  are  distinguished  such  of  the 
•debts,  the  full  amounts  whereof  are  proposed  to  be  set  apart  and 
.Appropriated  in  such  manner  as  the  Judge  shall  direct. 

Sworn  (dc:  see  Form  12). 


(/)  See  note  (<),  P-  1238. 
(g)  See  Form  2278;  and  note  (m),  p.  1239. 

(A)  See  Form  2278.     Exhibit   the  notice.     For  form   of  memorandum  of 
exhibit,  see  Form  27. 

(i)  See  next  Form.  (A)  See  Form  2277. 

(0  See  Forms  2275,  2276.  (m)  See  Form  2278. 

.(«)  See  next  Form.  (o)  See  Form  2282. 
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2281. 

List  of  debts 
and  claims 
sent  in  pur- 
suant to 
notice  by  post 
to  ereditora : 
being  exhibit 
D.  to  pre- 
ceding Form. 
[Dan.  Pr. 
1893.] 


{Title:  as  in  the  'petition.) 

List  of  debts  and  claims  of  which  the  particulars  have  been  sent 
in  to  E.  F.  by  persons  claiming  to  be  creditors  of  the  said  com- 
pany for  larger  amounts  than  are  stated  in  list  of  creditors  made 
out  by  the  company. 

This  paper  writing,  marked  D .,  was  produced  and  shown 
to  C.  D.,  E.  P.,  and  A.  B.  respectively,  and  is  the  same 
as  is  referred  to  in  their  affidavit  sworn  before  me  this 

of ,  19—. 

X.  Y.,  dc. 


FiKST  Part.  * 

Debts  and  claims  wholly  or  partly  admitted  by  the  company.. 


Names, 
addresses,  and 

descriptions 
of  creditors  (p). 


Particulars  of 
debt  or  claim. 


Amount 
claimed. 


Amount  admitted 

by  the  company 

to  be  owing  to 

creditor. 


Debts  proposed 

to  be  appro- 
priated in  full, 
although  disputed.. 


Second  Part. 
Debts  and  claims  wholly  disputed  by  the  company. 


Names, 

addresses,  and 

descriptions 

of  claimants  {p). 


Particulars  of 
claim. 


Amount 
claimed. 


Debts  proposed  to 

be  appropriated 

in  full,  aUhough 

disputed. 


(p)  The  names  are  to  be  inserted  alphabetically. 
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2382. 

£J,  List  of  debts 

and  claims 

{Title:  as  in  the  petition.)  suant'to'"'' 

T  •        j«  J  !_            11-                    •  notice  by 
Juist  oi  debts  and  claims  of  which  the  particulars  have  been  sent  advertise- 
in  to  Mr.  E.  F.  by  persons  claiming  to  be  creditors  of  the  com-  ^bitE"to 
pany,  and  to  be  entered  in  the  list  of  the  creditors  made  out  by  ^°™  2280. 

.1  "^    [Dan.  Pr. 

the  company.  !i892.] 

This  paper  writing,  marked  E .,  was  produced  and  shown 
to  C.  D.,  E.  P.,  and  A.  B.  respectively,  and  is  the  same 
as  is  referred  to  in  their  affidavit,  sworn  before  me  this 

of  ;    19—. 

X.  Y.,  dc. 

PiKST  Part. 
(Same  heading  as  in  Exhibit  D. :  Form  2281.) 


Second  Part. 
(Same  heading  as  in  Exhibit  D. :  Porm  2281.) 


2283. 

(Title:  as  in  the  petition.)  Notice  to 

creditor  to 

To  (mme  of  creditor) .  Zm  Jf  " 

You  are  hereby  required  to  come  in  and  prove  the  debt  iseT] 
claimed  by  you  againsti  the  above  company  (r),  by  filing  your 
affidavit  and  giving  notice  thereof  to  Mr.  A.  B.  (s),  the  solicitor 

of  the  company,  on  or  before  the of next;  and  you  are 

to  attend  by  your  solicitor  at  the  Chambers  of  Mr.  Justice 

and  Mr.  Justice  ,  Room  No.  — ,  Royal  Courts  of  Justice, 

Strand,  London  [^or,  at  the  Chambers  of  the  Registrar  at ],  on 

the of ,  19 —  (t),  at o'clock  in  the ^noon:  being 

the  time  appointed  for  hearing  and  adjudicating  upon  the  claim: 
and  produce  any  securities  or  documente  relating  to  your  claim. 

{qy  See  r.  14  (p.  1228),  and  Form  7  in  Schedule.  As  to  the  eofsts  of  proof, 
or  failure  in  proof,  see  r.  15,  p.  1228. 

(»•)  Where  part  of  the  debt  or  claim  is  admitted  by  the  company,  the  notice 
should  be  qualified  accordingly:  see  r.  14,  p.  1228. 

(«)  As  the  notice  is  to  be  given  to  the  company's  solicitor,  it  should  appear 
by  the  notice  where  he  is  to  be  found. 

(i)  Not  less  than  foiir  clear  days  after  the  notice:  see  r.  14,  p.  1228. 
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In  default  of  your  complying  with  the  above  directions,  you 
will  [be  precluded  from  objecting  to  the  proposed  reduction  of  the 
capital  of  the  company]. 

Or.  [in  all  proceedings  relative  to  the  proposed  reduction  of 
the  capital  of  the  company,  be  treated  as  a  creditor  for  such 
amount  only  as  is  set  against  your  name  in  the  list  of 
creditors]. 

Dated  this of ,  19—. 

A.  B.,  of  {place  of  business  (m)), 

Solicitor  for  the  said  company. 


2284. 

-Advertise- 
ment in  lieu 
of  Form  5 
where  there 
are  no  cre- 
ditors (») . 


{Title:  as  in  petition.) 

Notice  is  hereby  given  that  a  petition  has  been  presented  to  the' 
High  Court  of  Justice,  Chancery  Division,  for  confirming  the 
proposed  reduction  of  the  capital  of  the  above-named  company 
from  £ to  £ . 

By  an  afiidavit  of -,  the  secretary  of  the  said  company  filed 

in  this  matter  on  the ,  19 — ,  it  appears  that  to  the  best  of  his 

knowledge,  information,  and  belief  there  was  not  on  the  , 

19 — ,  the  day  fixed  by  the  order  in  this  matter  dated  the , 

19 — ,  any  debt,  claim,  or  liability  which,  if  such  date  were  the 
commencement  of  the  winding-up  of  the  said  company,  would  be 
admissible  in  proof  against  the  said  company  [other  than  and 
except  the  current  rates,  taxes,  and  wages  payable  by  the  said 
company,  estimated  at  £ \ 

Ajxy  person  who  claims  to  have  been  on  the  said ,  19 — , 

and  still  to  be  a  creditor  of  the  said  company  must,  on  or  before 

the ,  19 —  \usiuilly  three  or  four  weeks],  send  his  name  and 

address  and  the  particulars  of  his  claim,  and  the  name  and  address 
of  his  solicitor  (if  any),  to  the  undersigned  at  the  address  men- 


(m)  See  note  (s),  preceding  pag«. 

(«)  The  above  form  is  not  in  the  Schedule  to  the  Rules  of  3rd  May,  1909,  but 
is  the  one  usually  adopted  in  ligu  of  Form  5  in  the  Schedule  in  cases  where  tiie 
affidavit  in  answer  to  the  inquiry  as  to  debts  shows  that  there  were  no  creditors 
of  the  company  on  the  date  mentioned  in  the  inquiry  except  current  expenses 
such  as  wages,  &c.:  see  Cardigan  Mercantile,  Ltd.  and  Reduced,  London 
Gazette,  18  July,  1890,  p.  3996;  and  Safety  Oil  Co.  in  1892,  referred  to  in 
Palmer,  Part  I.  p.  1294.  It  is  usual  to  insert  this  advertisement  in  the  same 
papers  as  Form  2274  has  been  inserted.  An  affidavit,  being  so  much  of  Form 
2280  as  is  applicable,  is  then  made,  and  the  master's  certificate  obtained:  see 
next  Form;  or  in  such  modified  form  as  will  meet  the  circumstances  of  the 
case. 
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tioned  helovf,  or  in  default  thereof  he  will  be  precluded  from 
objecting  to  the  proposed  reduction  of  capital. 
Dated  this of ,  19—. 

[{Name) , 

(Address)  , 


Solicitor  for  the  said  company. 


(Title:  as  in  the  petitim.)  mJ^^s' 

In  pursuance  of  the  directions  given  to  me  by  the  Judge  I  reguit^o^hf 
herebj'  certify  that  the  result  of  the  inquiry  [and  proceeding]  settlement  of 
which  has  [have]  been'made  [and  taken]  in  pursuance  of  the  order  creditors  (w). 

in  this  matter,  dated  the  ,  19— (a;),  and  the  Rules  of  the  1^^*°;^'- 

Supreme  Court,  dated  the  3rd  May,  1909,  in  that  behalf  is  as 
follows: — 

The  petitioners  (the  above-named  company)  have  attended  by 
their  soKcitors 

A  list  of  the  debts,  claims  and  liabilities  of  or  which  aifeoted 

the  above-named  company  on  the ,  19 —  (y),  is  set  forth  in 

the  First  Schedule  hereto. 

The  said  company  have  since  paid  off  and  discharged  such  of  the 
said  debts,  claims  and  liabilities  as  are  set  forth  in  the  first  part 
of  the  First  Schedule. 

Such  of  the  creditors  of  the  said  company  as  have  consented  in 
writing  to  the  proposed  reduction  of  the  capital  of  the  said  com- 
pany are  named  in  the  second  part  of  the  First  Schedule  (z) .    The 

sum  of  £ is  the  total  amount  due  from  the  said  company  to  the 

creditors  so  consenting. 

The  said  company  are  willing  to  set  apart  and  appropriate  the 
full  amounts  of  the  debts,  claims  and  liabilities  set  forth  in  the 
third  part  of  the  First  Schedule.    Such  debts,  claims  and  liabilities 

amount  altogether  to  £ .     The  creditors  named  in  such  third 

part  have  not  consented  to  the  proposed  reduction  of  the  capital  of 
the  said  company. 

(w)  See  r.  16,  p.  1228.  The  above  Form  is  intended  merely  aa  a  geaeial 
guide  to  what  is  ordinarily  required  to  be  certified.  A  fee  of  £5  is  pay- 
able on  settling  the  liat  of  creditors  in  addition  to  the  ordinary  fee  of  10s. 
on  the  oertiflcate;  both  fees  are  collected  by  stamps:  impressed  on  Or  adhesive 
to  the  certificate:  Ord.  as  to  S.  O.  Fees,  1884,  Sohed.  Nos.  78,  81;  Ord.  as  to 
Stamps,  July,  1884. 

(ic)  See  Form  2271. 

(y)  Date  fixed  by  the  order. 

(z)  See  r.  17  (p.  1229),  as  to  evidence  of  consent  of  creditor. 
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Sy  aTto^an  '^^^'  ^I'^ounts  of  the  debts,  claims  and  liabilities,  the  particulars 
debts,  &0.,  of  which  are  set  forth  in  the  fourth  part  of  the  First  Schedule,  have 
beende^r  ''^^^  fixed  after  inquiry  and  adjudication  in  manner  provided  by 
within  sect.  49  of  the  above-mentioned  Act  (a). 

with  seot.  49.  The  claims,  the  particulars  of  which  are  set  forth  in  the  Second 
Schedule  hereto,  have  been  made  against  the  said  company,  but 
have  bepn  wholly  disallowed. 

[There  were  no  debts,  claims  or  liabilities  of  or  affecting  the 

said  company  on  the ,  19 — .J 

Pursuant  to  the  said  order  .of  the  ,  19 — ,  notice  of  the 

presentation  of  the  petition  preferred  unto  this  Court  on  the , 

19 — ,  for  obtaining  the  sanction  of  the  Court  to  the  reduction  of 
the  company's  capital,  and  that  the  list  of  creditors  of  the  said 

company  was  to  be  made  out  as  for  the  ,  19 — ,  has  been 

inserted  in  the  London  Gazette  of  the ,  19 — ,  and  other  public 

papers. 

And  a  list  of  the  persons  who  were  creditors  of  the  said  company 

on  the  said ,  19 — ,■.  together  with  an  office  copy  of  the  affidavit 

verifying  the  same,  was  left  at  the  Chambers  of  the  Judge  on  the 

b'^°'k^t8'to  b    '  ^^ —  ^^^'  ^^  office  °°VJ  o^  t'^®  affidavit  of ,  filed  the -, 

used  if  no  list  19 — ,  stating  that  there  was  not  on  the  said ,  19 — ,  any  deibt, 

has  b'eenTeft    claim  or  liability  which,  if  such  date  were  the  commencement  of 
iu^Ohambers.    the  winding-up  of  the  said  company,  would  be  admissible  in  proof 
against  the  said  company  [other  than  and  except  the  current  rent, 
rates,  taxes  and  wages  {or  as  may  be)  'payable  by  the  said  com- 
pany, estimated  at  £ ],  was  left  at  the  Chambers  of  the  Judge 

on  the ,  19—]. 

Pursuant  to  Rule  11  of  the  said  Eules  of  3rd  May,  1909,  the 

notice  thereby  required  was  sent  on  the ,  19 — ,  to  the  persons 

who  are  named  in  the  said  list  (b). 

If  no  list,            Notice  [of  the  said  list  of  creditors  and]  requiring  any  person 
omit  words  in.         '-                                                     .              -'^           f-i 
brackets.    '      claiming  to  be  a  creditor  oi  the  said  company  on  the  said , 

19 —  [who  was  not  entered  on  the  said  list  and  claiming  to  be 

so  entered],  to  send  particulars  of  his  claim  to  Messrs.  (the 

solicitors  of  the  said  company),  has  been  inserted,  pursuant  to 

Rule  12  of  the  said  Rules  of  3rd  May,  1909,  in. the  London 

Gazette  of  the ,  19 — ,  and  in  other  public  papers. 

[Other  than  the  claims  referred  to  in  the  schedules  hereto]  (c), 

no  claim  has  been  made  by  any  person  to  be  a  creditor  of  the  said 

company  on  the  said ,  19 —  [or,  to  be  a  creditor  on  that  date 

(a)  See  Dan.  Pr.  1894. 

(6)  This  olanse  is  not  necessary  if  there  is  no  list. 

(c)  If  there  are  no  debts  due  by  the  company,  omit  the  words  in  brackets. 
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for  a  larger  amount  than,  that  stated  in  the  said  list],  and  the  time 
fixed  hy  advertisement  in  the  London  Gazette  and  other  public 

papers  [and  by  the  said  notice  sent  on  the  ,  19—]  within 

which  claims  were  to  be  made  has  expired. 

[Pursuant  to  the  general  directions  of  the  Judge,  I  have  con- 
sidered the  evidence  with  reference  to  the  resolutions  referred  to  in 
the  petition  in  this  matter  for  reducing  the  capital  of  the  above- 
named  company.  The  meetings  were  properly  convened  and  the 
resolutions  duly  passed  (d) .] 

The  evidence  produced  consists  of— 

Dated  the day  of ,  19—. 

,  Master. 

The  First  Schedule  above  referred  to. 

Debts,  claims  and  liabilities  of  or  which  affected  the  company 
on  the ,  19 — . 

First  Part. 

Debts,  claims  and  liabilities  which  have  been  paid  off  and 

discharged. 


No.  in 

List. 


Names  of  creditors. 


Addresses  and 
descriptions. 


Nature  of 
debt  or 
claim. 


Amount  of 
debt  or 
claim. 


(Divide  the  schedule  into  parts  to  correspond  with 
the  certificate.) 


The  Second  Schedule  above  referred  to. 

Particulars  of  claims  disallowed. 
(Give  details  as  in  First  Schedule.) 


{Title:  p,s  in  the  petition.) 
The  certificate  made  by  me  of  the  result  of  the  settlement  of  the 
list  of  creditors  in  this  matter,  pursuant  to  the  order  therein,  dated 
the ,  19 — ,  was  filed  on  the ,  19 — ,  and  has  become  binding. 

((?)  See  note  (J),  p.  1234.  If  the  order  (Form  2271)  contains  the  words  in 
brackets,  this  clause  will  not  be  necessary  in  the  certificate. 

(dd)  The  petition  must  not  be  brought  on  for  hearing  until  the  expiration 
of  at  least  eight  clear  days  from  the  filing  of  the  master's  certificate  of  the 
Jesuit  of  the  settlement  of  the  list:  see  i.  18,  p.  1229. 

After  the  certificate  as  to  debts  has  been  filed,  further  directions  must  be 


2286. 

Note  of  the 
master  that 
bis  certificate 
has  become 
binding  [dd). 
[Dan.  Pr. 
1-895.] 
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day,  the of ,  19—,  is  the  day  on  which  the  within 

petition  is  appointed  to  he  heard  before  Mr.  Justice  ,  and 

notice  thereof  is  to  be  published  on  or  before  the :,  19 — ,  in 

the  London  Gazette  and  twice  each  \pr  as  •may  he\  on  or  before 

the ,  19 — ,  in  the  following  newspapers,  namely: 

Dated  the  —  of ,  19—. 

,  Master. 

To  the  Senior  Registrar 
of  the  Chancery  Division. 


2287. 

Notice  by  ad- 
vertisement 
of  the  day 
appointed  for 
heating  the 
petition  (e). 
[Dan.  Pr. 
1895.] 


{Title:  as  in  the  petition.) 

Notice  is  hereby  given  that  a  petition  presented  to  the  High 

Court  of  Justice  on  the  — — •  of  ,  19 — ,  for  confirming  the 

proposed  reduction  of  the  capital   of   the  above  company  from 

£ to  £ ,  is  directed  to  be  heard  before  Mr.  Justice , 

on day,  the of  — — ,  19 — . 

A.  &  B.,  of  {plaee  of  business) 
[Agents  for  C.  &  D.,  of,  c§c.], 

Solicitors  for  the  company. 


2288. 

Notice  by 
creditor  of 
intern  ion  to 
oppose  appli- 
cation (/). 
[Dan.  Pr. 
1895.] 


{Title:  as  in  the  petition.) 

To  Mr.  A.  B.,  the  solicitor  of  the  above-named  company. 
You  are  requested  to  take  notice  that  it  is  my  intention  [or,  the 
intention  of  my  client,  E.   F.,  of  {residence  and  description)'], 

obtained  in  Chambers  fixing  the  date  for  the  petition  to  be  heard,  and  the 
papers  in  which  notice  of  that  date  is  to  be  advertised,  usually  in  the  same 
papers  as  before.  Those  directions  are  usually  given  without  any  further 
summons  being  issued  to  the  efEeot  of  the  form  in  the  text,  and  embodied  in 
an  order  drawn  up  in  Chambers.  The  original  petition,  with  the  order,  must 
be  taken  to  Room  138  to  be  answered  for  the  day  fixed. 

(e)  See  i.  19  (p.  1229),  and  I'orm  No.  8  in  Sohed.  The  notices  are  to 
be  published  at  such  times,  and  in  such  newspapers  (usually  in  the  sanile 
papers  as  before),  as  the  Judge  directs. 

(/)  Two  clear  days'  notice  of  the  opposition  must  be  given:  r.  20.  As  to 
the  costs  of,  and  occasioned  by,  the  appearance  of  -a,  creditor,  see  r.  21.  The 
costs  of  an  opposing  shareholder  were  allowed  against  the  company:  Thomas 
de  la  Sue  ^  Co.,  (1911)  2  Oh.  361;  Dan.  Pr.  1895.  Occasionally  money  is 
lodged  in  Ct.  to  secure  objecting  creditors'  debts:  see  Seton,  2429,  No.  7. 
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to  appear  at  the  hearing  of  the  potitioii  presented  by  the  said 
companj'  for  confirming  the  pj-oposed  reduction  of  their  capital,, 
and  to  oppose  the  application  made  thereby  on  the  ground  that|(jff}. 
Dated  this of  -^-,  IS— . 

E.  F.,  of  {residence  mid  description), 

a  creditor  of  the  said  company. 

[or,  G.  H.,  of  (place  of  busine,ss)y  ,  ■.,  , 

solicitor  for  the  said  E.  P.,  a  creditor 

of  the  said  company.] 


Minute  approved  by  the  Court .  Minute  of 

The  capital  of  the    ,    -  Co.,  Limited  and  Reduced,  henceforth  is  firming  re- 
£ divided  into  —  shares  of  £ each.  Nod.  1  to -,  on  ^lotionof 

.  capital  (y). 

each  of  which  the  full  amount  per  share  has  been  and  is .  to  be  [Dan.  Pr. 

deemed  to  be  paid,  instead  of  the  original  capital  of  £ divided         '^ 

into shares  of  £ each,  with  £ per  share  paid  up. 


'  2290 

(Title  as  in  the  order  eanfirwdng  the  reduction.)  Notice b  ad- 

Notice  is  hereby  given  that  the  order  of  the  High  Court  of  "'irbaement. 

Justice,  Chancery  Division,  dated  the ,  19 — ,  coniirming  the  tration  of 

*  ■    order  oon- 

(^)  It  13  well  to  give  the  grounds  of  objection. 

(g')  See  sect.  51  of  the  Companies  (Consolidation)  Act,  1908.  The  minute 
should  show  the  amount  of  the  capital  before  the  reduction  as  well  as  the, 
reduced  capital:  Barrow  Steel  Co.,  39  C.  D.  682;  (although  this  is  not  always 
insisted  on:  Solway  Steamship  Co.,  61  L.  T.  (N.  S.)  659);  and  must  state  the 
serial  numbers  of  the  shares  with  the  amount  paid-up  on  each:  S.  C,  and 
Oceana  Development  Co.,  W.  N.  (1912)  138.  For  other  forms  of  the  minute, 
see  Palmer,  Part  I.  pp.  1285,  1286,  1304.  J?or  forms  of  order,  see  Seton, 
2426—2429;  Palmer,  Part  I.  Fqrms  622,  644— 647b.  The  minute  forms  a 
schedule  to  the  order:  Seton,  2428,  2429.  A  copy  of  the  order  and  minute 
must  be  delivered  to  the  Begiatrar  of  Joint  Stock  Companies,  who  will  register 
them.  Upon  the  hearing  of  the  petition  the  Ot.  usually  directs  "  and  reduced  J' 
to  be  used  as  part  of  the  nanie  of  tho  company  for  one  month  after  the  hear- 
ing. Occasionally  the  further  use  is  dispensed  with  or  limited,  especially  if 
the  company  carries  on  business  abroad:  Sumatra  Tobacco  Plantations  Co., 
W.  N.  (1898)  80;  Lawrence  <?•  Bullen,  W.  N.  (1901)  158;  Re  Australian 
Estates  Co.,  (1910)  1  Ch.  p.,  42S.  In  Re  Undner  #  Co.,  W.  N".  (1911)  66, 
Joyce,  J.,  stated  it  is  not  the  general  practice  to  dispense  with  the  use  of  "  and 
reduced  "  even  in  the  case  of  companies  carrying  on  business  abroad.  Their 
use  on  the  common  seal  will  be  dispensed  with:  Andrew  Knowles  #  Sons, 
W.  N.  (1912)  300. 

Reasons  for  reduction  (sect.  55).-— These  are  not  often  required  to  be  pub- 
lished, but  in  Re  Truman,  Eanbury,  Buxton  #  Co.,  (1910)  2  Ch.  498,  a  short 
memorandum  of  the  "  reasons "  Was  directed  to  be  advertised  in  the  same 
papers  as  the  petition  had  been  advertised  in. 

D.— F.  79' 
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firming  re- 
daction and 
minute  {h). 
[Dan.  Pr. 
1896.] 


2291. 

Notice  of 
motion  for 
«xten8ion  of 


reduction  of  the  capital  of  the  above-named  company  from'  £ 

to  £ ,  and  the  minute  approved  by  the  Court  showing  with 

respect  to  the  share  capital  of  the  company  as  altered  the  several 
particulars  required  by  the  above  Act,  were  registered  by  the 

Registrar  of  Companies  on  the  of ,  19 — .     [The  said 

minute  is  in  the  words  and  figures  following:   (Set  out  minute 
verbatim)  (h).] 

Dated,  this of ,  19—. 


(Name) , 

(Address) 


Solicitors  for  the  said  company. 


Section  XXV. 


Act, 


The  Companies  (Consolidation) 
1908,  s.  88  (i). 

Extension  of  Tiwie  for  filing  Contract  as  to  issue  of  Shares. 

[Ban.  Pr.,  p.  1903.] 

Title  cmd  formal  parts :  see  Form  2261 . 
by  counsel  on  behalf  of  the  above-named  W.  F.  Company,  Limited, 

.  {or,  of  A.  B. 
filing  with  the 


<^tractBas  ^  whose  registered  office  is  situate  at  No. 

to  shares  (A).     (oMress  <mA  descriptmn)^,  that  .the    time   for 


Registrar  of  Com*panies  the  documents  specified  in  the  schedule 
hereto  [■or.  State  particulars  of  docmrients;  as  thus:  a  contract 
dated  the  — — ,  19 — ,  made  between,  dc. — or  as  may  6e]  which 


(K)  See  sect.  51  (3)  of  the  Companies  (Consolidation)  Act,  1908.  The 
advertisement  of  the  registration  of  the  order  and  minute  cannot  he  dispensed 
with:  Re  London  Steamboat  Co.,  W.  N.  (1883)  123;  Re  Canada  North  West 
Land  Co.,  W.  N.  (1885)  61.  The  usual  practice  is  for  the  notice  of  regis- 
tration to  contain  a  verbatim  copy  of  the  minute  approved  by  the  Ct.,  but  in 
Oceana,  $c.  Co.,  W.  N.  (1912)  138,  Swinfen  Eady,  J.,  stated  that  the  notice 
(Form  2290)  omitting  the  minute  was  sufficient. 

(»)  See  Companies  (Consolidation)  Act,  1908  (8  Edw.  VII.  u.  69),  a.  88; 
Buckley  on  Companies,  9th  ed.  199 — 211. 

(ft)  Unless  the  company  is  being  wound  up,  the  practice  is  to  apply  for 
relief  to  one  of  the  ordinary  Judges  of  the  CD.,  and  to  make  the  application 
by  originating  motion  (notwithstanding  Se  Whitefriars,  ^o.  Co.,  (1899)  1 
Ch.  184):  see  Se  Concessions  Acquisition  Syndicate,  79  L.  T.  666;  and  see 
British  Columbia,  ^c.  Co.,  W.  N.   (1899)  32. 

For  the  practice  as  to  originating  motions,  see  note  (c),  p.  863. 

The  affidavits  in  support  of  the  application  must  show  that  the  omission  to 
file  the  documents  comes  within  the  proviso  to  the  section. 

For  form  of  order,  see  Seton,  2442. 

The  operation  of  the  Companies  Act,  1898  (repealed  by  the  Act  of  1908) 
is  preserved  by  sect.  38  of  the  Interpretation  Act,  1889:  Wilkinson  Sword  Co., 
W.  N.  (1913)  27;  29  T.  L.  E.  242. 
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are  required  to  be  filed  by  sect.  88  (1)  (b)  of  the  Companies 
(Consolidation)  Act,  1908,  together  with    the   necessary  return 

referred  to  in  the  said  sub-section,  may  be  extended  for days 

from  the  date  of  the  order  to  be  made  hereon. 

Or  that  such  other  order  may  be  made  as  to  the  Court  may 
seem  just. 

Dated  ,  19—. 

(Name)  , 

(Address) ,  , 

Solicitors  for  the  applicants. 
The  Schedule  above  referred  to. 
[7/  the  company  are  not  the  applicants, 
To  the  above-nam^  W.  F.  &  Com- 
pany, Limited,  whose  registered  office 
is  situate  at ,  dc] 


Section  XXVI. — The  Companies  (Consolidation)  Act, 

1908,  s.  96  (Z). 

Rectification  of  Register  of  Mortgages. 

[Ilf,H.  Pr.,  pp.  1903,  1904.J  2292 

Title  and  formal  parts :  see  Form  2261 .  Notice  of " 

by   counsel   on  behalf  of   the  above-named  W:.    F.    Company,  w'timefor 
Limited,  whose  registered  office  is  situate  at,  dc.  [or,  of  A.  B.  registering 
(address  and  description)],  that  the  time  for  delivering  to  the  §^^"ures,°* 
Registrar  of  Companies  for  registration  the  particulars  of  the  mortgages, 

(0  See  Companies  (Consolidation)  Act,  1908  (8  Edw.  YII.  u.  69),  s.  96; 
Buckley  on  Companies,  9th  ed.  254. 

(»j)  The  application  can  be  made  to  any  Judge  of  the  High  Ct.  In  accord- 
ance with  the  directions  given  in  Feb.,  1905,  by  the  Judges  of  the  C.  D.,  the 
application  can  be  either  by  motion  or  summons,  the  orders  on  aununonses  to 
be  made  by  the  Judge  in  person. 

For  the  practice  as  to  originating  motions,  see  note  (c),  p.  863. 
For  the  practice  as  to  issuing  an.  originating  summons,  see  note  (d),  p.  486. 
Should  it  be  desired  to  make  the  application  by  summons,  the  notice  of  motion 
in  the  text  can  be  adapted.     For  formal  parts  of  an  originating  summons  not 
inter  partes,  see  Form  1075. 

Evidence  must  be  produced  to  show  the  circumstancca  under  which  the  docu- 
ments were  not  registered,  that  the  omission  comes  within  the  wording  of  the 
section,  and  that  no  winding-up  petition  is  pending  and  no  judgment  has  been 
recovered  against  the  company  which  remains  unsatisfied:  Bootle  Cold  Storage 
Co.,  W.  N.   (1901)  54. 

The  date  of  creation  is  the  date  of  execution  and  delivery,  and  not  neces^ 
sarily  the  date  the  deed  bears:  Esbercjer  S;  Son  v.  Capital  and  Cozmties  Sank, 
(1913)   2  Ch.   366. 

The  right  acquired  by  sect.  15  of  the  Companies  Act,  1900  (repealed  by  the 
Act  of  1908),  to  apply  for  an  extension  of  time  for  registration  is  preserved  by 
sect.  38  (2)  of  the  Interpretation  Act,  1889:  Lush  ^  Co.    W.  N.  (1913)  39. 

79  (2) 
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documents  specified  in  the  schedule  hereto  [or,  give  here  par- 
ticulars of  the  doeimvents,  thus:  the  two  mortgage  debentures^ 
numbered  1  and  2,  for  £100  each,  bearing  interest  at  £5  per  cent. 

per  annum,  issued  by  the  company  on  and  bearing  date  the , 

19—,  in  favour  of  X.  Y.,  of,  dc. ;  or,  the  statutory  charge  under 
the  Land  Transfer  Acts,  1875  and  1897,  of  certain  titles  of  the 

said  company  registered  under  the  said  Acts,  dated  ,  19 — , 

charging  the  said  titles  to  C.  D.,  of,  dc],  which  are  required  to 
be  delivered  for  registration  by  sect.  93  (1)  of  the  Companies. 

(Consolidation)  Act,  1908,:  may  be  extended  for days  from 

the  date  of  the  order  to  be  mfede  hereon  on  the  ground  that  the 
omission  to  deliver  such  particulars  for  registration  within  the  time 
required  by  the  said  section  was  accidental  [or  as  may  he ;  State 
cause  of  omission]. 

Or  that  such  other  order  may  be  made  as  the  Court  may- 
deem  expedient. 

Dated ,  19—. 

{Name) , 

{Address) , 

Solicitor  for  applicants. 
The  Schedule  above  referred  to. 
{Particulars  of  debentures  or  other  documents.) 
{Nv/rrihers,  dates,  amounts,  rate  of  interest,  to  whom  issued,  and 
present  holders.) 

To  {dc. :  see  preceding  Form.) 


Section  XXVII. — The  Companies  (Consolidation)  Act, 

1908,  s.  120  {n). 
Arrcmgements  between  Creditors  and  Members  of  Com.panies. 

In  extending  the  time  the  C't.  will  add  words  to  the  order  for  the  protectioni 
of  creditors:  J.  C.  Johnson  #  Co.,  (1902)  2  Ch.  101,  C.  A.;  Herts  and  Essex 
Waterworks  Co.,  W.  N.  (1909)  48.  The  words  referred  to  in  those  cases  were 
held  not  sufficient  to  protect  an  unsecured  creditor  unless  he  has  taken  steps  to 
enforce  his  debt,  or  unless  a  winding-up  has  intervened:  Re  Erhmann  Bros... 
(1906)  2  Ch.  697,  C.  A.  As  to  the  words  that  would  protect  unsecured  creditors, 
see  Cardiff  Wor/ctnen'^  Cottage  Co.,  (1906)   2  Ch.   627. 

The  Ot.  will  not  decide  on  a  motion  under  the  above  section,  whether  the^ 
documents  require  registration  or  not,  but  will  merely  extend  the  time  for 
registering:  Re  Cunard,  W.  X.  (1908)  160. 

(m)  Arrangements  were  formerly  carried  out  under  the  Joint  Stock  Com^ 
panies  Arrangement  Act,  1870,  the  Companies  Act,  1900,  s.  24,  and  the  Com- 
panies Act,  1907,  s.  38.  AU  those  Acts  were  repealed  by  the  Compamie» 
(Consolidation)  Act,  1908  (8  Edw.  VII.  c.  69),  and  the  provisions  as  to  arrange; 
ments  embodied  in  sect.  120  of  the  last-mentioned  Act.  When  a  compromise  or 
arrangement  is  proposed  between  a  company  and  its  creditors,  or  any  class 
of  them,  or  between  the  company  and  its  members,  or  any  class  of  them,  the- 
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2293. 

19 — .     L.  No.  — .        Originating 

In  the  High  Court  of  Justice,  ^Xto  ^  *°^ 

Chancery  Division.  convene 

Mr     Justice  (p).  meeting.  (<,). 

In  the  matter  of  the  L.  &  B.  L.,  Limited, 

and 
In  the  matter  of  the  Companies  (Consolidation)  Act, 
1908. 
Let  all  parties  concerned  attend  at  the  Chambers  of  Mr.  Justice 

,  Room  No.  — ,  at  the  Royal  Courts    of    Justice,  Strand, 

London,  at  the  time  specified  in  the  margin  hereof,  on  the  hearing 
of  an  application  of  the  above-named  company,  whose  registered' 
office  is  situate  at  — 3-,  in  the  county  of ,  that  the  applicants 

terms  of  such  compromise  or  arrangement  are  embodied  in  a  scheme  which  has 
to  be  submitted  to  a  meeting  or  meetings  of  such  creditors  or  members,  to  be 
convened  under  the  direction  of  the  Ot. :  see  Buckley  on  Companies,  9th  ed. 
270 — 278;  and  for  forms  of  schemes,  see  Palmer's  Company  Precedents, 
Part  I.,  11th   ed. 

The  order  to  convene  the  meetings  is  made  on  originating  summons  upon  the 
application  (usually  ere  parte)  of  the  company,  or  of  any  creditor  or  member 
of  the  company. 

(o)  Applications  to  convene  the  necessary  meetings  aud  sanction  the  scheme 
have  since  the  Companies  Act  of  1890  until  recently  bec-n  made  to  the  Judge 
exercising  the  winding-up  jurisdiction;  but  the  ordinary  Judges  of  the  C.  D. 
have  jurisdiction  to  entertain  such  applications:  Lowlon  nnd  Brighton  Laun- 
dries, Ltd.,  Swinfen  Eady,  J.,  23  Jan.,  1913;  Samuel  -llhopp  ^  Sons,  Ltd., 
neither  of  which  cases  is  reported. 

The  summons  must  be  supported  by  an  affidavit  to  which  the  scheme  is  made 
an  exhibit,  and  should  give  the  necessary  particulars  to  enable  the  master  to 
decide  what  meetings  should  be  held  and  where,  who  is  proposed  as  chairman, 
and  what  advertisements  should  be  issued  in  order  to  give  all  necessary  persons 
sufficient  notice. 

It  is  often  difficult  to  decide  what  constitutes  a  "  class."  Each  class  must, 
as  far  as  possible,  have  the  same  interest  or,  in  the  words  of  Bowen,  L.  J. 
(^Sovereign  Life  Assurance  Co.  v.  Dodd,-  (1892)  2  Q.  B.  p.  583,  C.  A.),  "be 
confined  to  those  persons  whose  rights  are  not  so  dissimilar  as  to  make  it  im- 
possible for  them  to  consult  tc^ether  with  a  view  to  their  common  interest." 
Debenture-holders  and  other  (secured  as  well  as  unsecured)  creditors  are 
within  the  section,  and  may  by  the  vote  of  the  statutory  majority  be  wholly  or 
partially  deprived  of  their  security:  Alabama,  jj-c.  Ry.  Co.,  (1891)  1  Ch.  213, 
O.  A.  Every  jjerson  who  has  a  pecuniary  claim  against  the  company,  whether 
actual  or  contingent,  is  a  creditor:  Midlatid  Coal,  4'o.  Co.,  (1895)  1  Ch.  267, 
0.  A.  Shareholders  who  are  also  creditors — as,  for  instance,  shareholders 
holding  bonds  of  the  company — are  entitled  to  vote  at  a,  meeting  of  the  com- 
pany's creditors:  Madras  Irrigation,  fa.  Co.,  W.  N.  (1881)  172. 

Creditors  who  have  a  foreign  or  colonial  residence  have  to  be  summoned  to 
the  meeting:  English,  Scottish,  ^c.  Bank,  (1893)  3  Ch.  385,  C.  A.;  Queensland 
National  Banh,  W.  N.  (1893)  128. 

As  to  circumstances  which  may  necessitate  the  summoning  of  distinct  classes, 
gee  Buckley,  273. 
if)  O.  V.  r.  9  (d). 
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may  be  at  libertj  to  convene  separate  meetings  to  be  held  at , 

in  the  City  of ,  of — 

(a)  The  holders  of  the  preference  shares,  and 

(b)  The  holders  of  the  ordinary  shares  , 

of  the  said  company,  on day,  the of ,  19 — ,  at  — — 

o'clock  in  the  forenoon,  for  the  purpose  of  considering  and,  if 
thought  fit,  approving  (with  or  without  modification)  a  scheme  of 
arrangement  proposed  to  be  made  between  the  company  and  the 
holders  of  the  preference  shares  and  ordinary  shares  of  the 
company. 

And  that  directions  may  be  given  as  to  the  method  of  convening 
the  said  meetings. 

And  that  J.  H.  P.  {'address  and  description),  or  failing  him, 
J.  R.  (address  and  descripUon),  may  be  appointed  chairman  of 
the  said  meetings  and  to  report  the  result  thereof  to  the  Judge. 

Dated ,  19—. 

This  summons  was  taken  out  by  S.,  M.  &C,  of,  dc,  solicitors 
for  the  applicants. 


2294. 

Order  to  19 — .      L.  No.  — . 

mSs  (,).    In  the  High  Court  of  Justice, 
Chancery  Division. 

Mr.  Justice ,  at  Chambers. 

In  the  matter  of  L.  &  B.  L.,  Limited, 

and 
In  the  matter  of  the  Companies  (Consolidation)  Act, 
1908. 

Upon  the  application  by  originating  summons,  dated  the f 

19 — ,  of  the  above-named  company,  and  upon  hearing  the 
solicitors  for  the  applicants,  and  upon  reading  the  affidavit  of 

,  filed  the  ,  19 — ,  and  the  affidavit  of  -,  filed  the 

,  19 — j  and  the  several  exhibits  in  the  last-mentioned  affidavit 

referred  to  (the  exhibit  being  the  scheme  of  arrangement 

hereinafter  tmentioned) . 

It  is  ordered  that  the  applicants  do  convene  separate  meetings  tQ 
be  held  at  No .  — , Street,  in  the  City  of ,  of — 

(1)  The  holders  of  preference  shares,  and  ' 

(2)  The  holders  of  ordinary  shares 

of  the  said  company,  for  the  purpose  of  considering  and,  if  thought 
fit,  approving  (with  or  without  modification)  the  scheme  of 
arrangement  proposed  to  be  made  between  the  said  company  and 

(?)  Re  London  and  Brighton  Laundries,  Ltd.,  Swinfen  Eady,  J.,  in  Cham- 
bers, 4  Feb.,  1913. 
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the  holders  of  the  preference  ,and  ordinary  shares  of  the  said 
company . 

And  it  is  ordered  that  at  least  [ten]  clear  days  before  the  day 
appointed  for  such  meetings  an  advertisement  convening  the  same 
and  stating  that  a  copy  of  the  said  scheme  can  be  seen  at  the 
registered  office  of  the  said  company  be  inserted  once  each  in  the 
London  Gazette,  The  Times  newspaper,  and  the Netvs  news- 
paper [or  as  may  fee],  and  that  in  addition  at  least  [ten]  clear  days 
before  the  day  appointed  for  such  meetings  the  applicants  do  send 
by  prepaid  letter  post  addressed  to  each  of  the  holders  of  preference 
and  ordinary  shares  of  the  said  company  at  their  registered  or  last 
known  addresses  a  notice  convening  the  said  meetings  and  en- 
closing a  copy  of  the  said  scheme,  together  with  a  proper  stamped 
form,  of  proxy  (such  form  of  proxy  to  be  settled  by  the  Judge)  (r) . 

And  it  is  ordered  that  J.  H.  P.,  of,  d}c.,  or  failing  him,  J.  R., 
of,  dc,  be  appointed  chairman  of  the  said  meetings,  and  that  the 
said  chairman  do  report  the  result  of  the  said  meetings  to  the 
Judge. 

Mmter. 


{Title :  as  in  the  originating  summons.) 
Upon  the  application  by  originating  summons,  dated  the 


2295. 

Another  fona 
of  order  to 
convene 


19—   of  H.  R.  B.,  of,  dc,  A.  F.  D.,  of,  dc,  and  B.  N.,  of,  meetings  (.). 
<jtc.,  who  claim  to  be  holders  of  4|  per  cent,  debenture  stock, 
3^  per  cent,  debenture  stock,  and  4  per  cent,  income  debenture 
stock  respectively  of  the  above-named  company,  and  upon  hearing 
counsel  for  the  applicants  and  for  the  respondents,  H.  W.  N.  and 

A.  P    A.,  and  the  solicitors  for  the  respondents,  Company, 

Limited  (bereinafter  called  the  company),  W.  G.  S.,  R.  G.  M. 
and  the  G.  I.  and  T.j  Limited,  and  upon  reading  the  affidavit  of, 

dc,  filed ,  19 — ,  and  the  exhibits  therein  referred  to,  an  order 

dated  the ,  19 — ,  and  an  affidavit  of,  dc,  filed ,  19 — ,  and 

the  exhibit  therein  referred  to  being  the  report  of  the  meeting  of 
the  4^  per  cent,  debenture  stockholders  held  pursuant  to  the  said 
order. 

(?)  The  persons  entitled  to  attend  the  meetings  can  do  so  either  in  person 
or  by  proxy.  The  order  directing  the  meetings  should  provide  that  the  proxies 
are  to  be  in  the  form  officially  authorised  by  Vaughan  Williams,  J.,  in  the 
Practice  Direction,  W.  N.  (1896)  56,  or  in  such  other  form  as  may  be  settled 
in  Chambers:  Praotioe  Direction,  W.  N.   (1910)  154. 

(s)  The  form  of  order  in  the  text  contains  special  directions  which  may  be 
useful,  and  was  made  in  Be  Samuel  AUsopp  ^  Sons,  Ltd.,  by  Neville,  J.,  in 
Chambers,  15  Nov.,  1912. 
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'It  is  ordered  that  the  respondent  H.  W.  N.  do  convene  separate 
meetings  of — 

':    (a)  The  holders  of  the  3|  per  cent,  debenture  stock  of  the 
'  ;•  company; 

(b)  The  holders  of  the  4  per  cent,  income  debenture  stock  of 

the  company; 

(c)  The  unsecured  creditors  of  the  company; 

(d)  The  holders  of  the  6  per  cent,  preference'  stock  in  the 

company's  capital; 

(e)  The  holders  of  ordinary  stock  in  the  company's  capital;  and 

(f)  The  holders  of  the  funded  income  certificates  of  the  com- 

pany; 
for  the  purpose  of  considering  and,  if  thought  iit,  approving,  with 
or  without  modification,  the  scheme  of  arrangement  referred  to  in 
the  said  order  proposed  to  be  made  between  the  holders  of  the 
4^  per  cent,  debenture  stock,  the  holders  of  the  3|  per  cent, 
debenture  stock,  the  holders  of  the  4  per  cent,  income  debenture 
stock,  the  unsecured  creditors,  the  holders  of  the  preference  stock, 
the  holders  of  the  ordinary  stock,  and  the  holders  of  the  funded 
income  certificates  of  the  company  respectively,  and  the  company. 

And  it  is  ordered  that  at  least  fourteen  clear  days  before  the 
day  or  days  appointed  for  such  meetings  advertisements  convening 
the  same  and  stating  that  a  copy  of  the  sohenie  of  arrangement  can 
be  seen  at  the  oiRoes  of  the  respective  solicitors  of  the  applicants 
and  respondents  be  inserted  Once  in  the  London  Gazette,  and  once 
each  in  The  Times,  the  Daily  Telegraph,  the  Daily  Mail,  the 
Finaneiai  News,  and  the  Financial  Times  newspapers. 

And  it  is  ordered  that  at  least  fourteen  clear  days  before  the 
day  or  days  appointed  for  such  meetings  a  notice  to  the  same  effect, 
together  with  a  proper  stamped  form  of  proxy  (t)  and  a  prepaid) 
addressed  envelope  for  the  return  thereof,  and  a  print  of  the  said 
ficheme,  be  sent  by  prepaid  post  to  each  of  the  said  holders  of  the 
said  3-2  per  cent,  debenture  stock  and  4  per  cent,  income  debenture 
stock;  to  each  of  the  said  holders,  other  than  joint  holders,  of  the 
said  6  per  cent,  preference  stock,  ordinary  stock,  and  funded 
income  certificates  respectively;  and  in  the  case  of  joint  holdings 
■of  the  said  6  per  cent,  preference  stock,  ordinary  stock,  and  funded 
income  certificates  respectively,  to  the  joint  holder  whose  name 
stands  first  in  the  register  in  respect  of  each  such  joint  holding; 
at  their  respective  registered  addresses  as  appearing  in  the  books 

of  the  company  on  the ,  19—,  and  to  the  unsecured  creditors 

■whose  addresses  are  known  to  the  receivers  and  managers  appointed 

(0  See  not«  on  p.  1259. 
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by  aii  order  dated :,  19 — ,  made  in  Ee  —  and  Company, 

Limited,  N.v.  The  Company,  19 — ,  S.  No. — ,  and  shall  appear  in 
.a  list  to  be  prepared  by  the  said  receivers  and  managers  in  con- 
junction with  the  applicants;  but  such  list  is  not  to  include  lessors 
■or  landlords  of  property  of  which  the  company  is  in  possession, 
And  in  respect  of  which  rent  is  being  paid,  or  mortgagees  of  the 
■company,  or  guarantors  of  mortgages  created  by  the  company; 
but  is  to  include  every  known  unsecured  creditor  of  the  company 
whom  it  is  intended  should  be  bound  by  the  said  scheme,  including 
those  of  them  whose  claims  are  contingent. 

And  it  is  ordered  that  in  case  of  joint  holdings  any  one  of  the 
joint  holders  may  vote  in  person,  or  in  the  case  of  joint  holdings 
of  preference  stock,  ordinary  stock,  or  funded  income  certificates, 
by  proxy;  but  in  case  more  than  one  of  several  joint  holders  is 
present  in  person,  or  in  the  cases  last  above  mentioned,  by  proxy, 
the  vote  of  that  one  of  the  persons  so  present  whose  name  stands 
first  in  the  register  in  respect  of  such  joint  holding  shall  alone  be 
•entitled  to  vote  in  respect  of  the  joint  holding.  And  it  is  ordered 
that  in  the  case  of  the  3^  per  cent,  debenture  stock  and  the  4  per 
oent.  income  debenture  stock  no  proxy  shall  be  valid  in  respect  of 
joint  holdings  unless  signed  by  all  the  joint  holdjers. 

And  the  Judge  doth  appoint  J.  S.  H.  B.,  of,  dc,  or  failing 
him,  W.  B.  P.,  of,  die,  chairman  of  the  said  meetings.  And  it 
is  ordered  that  the  said  chairman  do  report  the  result  of  the  said 
meetings  to  the  Jud^. 

And  it  is  ordered  that  the  applicants  and  other  members  of  the 
■committee  of  all  classes  of  debenture  stockholders  of  the  company 
be  at  liberty  to  send  circulars  explanatory  of  the  said  scheme  to  the 
holders  of  the  said  3|-  per  cent,  and  4  per  cent,  debenture  stocks, 
the  unsecured  creditors,  and  the  holders  of  the  said  preference  and 
■ordinary  stocks  and  funded  income  certificates.  And  it  is  ordered 
tha,t  the  respondent  A.  P.  A.  be  at  liberty,  at  hia  own  expense, 
to  send  circulars  as  to  his  views  of  the  said  scheme  to  the  holders 
of  the  said  3 J  per  cent,  debenture  stock. 

And  the  parties  are  to  be  at  liberty  to  apply  as  they  may  be 
Advised. 


2296. 

{Title :  as  in  Form  2293 .)  Notice  of 

Notice  is  hereby  given  that  by  an  order  dated  the of  ■ ;  "'*^*™&^- 

19 — ,  the  Judge  has  directed  separate  meetings  of — 

(1)  The  holders  of  preference  shares  of  the  said  company, 

(2)  The  holders  of  ordinary  shares  of  the  said  company, 

to  be  convened  for  the  purpose  of  considering  and,  if  thought  fit,; 
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approving  (with  or  without  modification)  a  scheme  of  arrange- 
ment proposed  to  be  made  between  the  said  company  and  the 
holders  of  the  said  preference  and  ordinary  shares,   and  that 

such   meetings  will   be  held   at    No.    — ,   Street,   in  the 

City  of  ,  on  day,  the  of  ,  19 — ,  at  the  times 

following,  namely: — 

The  meeting  of  the  holders  of  preference  shares  at  [2]  o'clock  in 
the  afternoon; 

The  meeting  of  the  holders  of  ordinary  shares  at  [3]  o'clock  in 
the  afternoon; 
at  which  place  and  respective  times  all  the  aforesaid  holders  o£ 
preference  and  ordinary  shares  are  requested  to  attend. 

A  copy  of  the  said  scheme  of  arrangement  is  enclosed  herewith. 
The  said  holders  of  preference  and  ordinary  shares  may 
attend  such  meetings  respectively  and  vote  either  in  person  or  by 
proxy,  provided  that  all  forms  appointing  proxies  are  deposited 

with  the  company  at  its  registered  office,  No.  — ,  Street, 

aforesaid,  not  later  than  [12]  o'clock  [noon]  on  the of , 

19—. 

A  form  of  proxy  is  enclosed  herewith. 

The  Judge  has  appointed  J.  H.  P.,  or  failing  him,  J.  B.., 
as  chairman  of  the  said  meetings,  and  has  directed  the  chairman 
to  report  to  him  the  result  thereof. 

The  said  scheme  of  arrangement  will  be  subject  to  the  subse- 
quent approval  of  the  Court  (m)  . 

Dated  the of ,  19—. 

S.,  M.  &C.,  of 

[Agents  for  S.  &  L.,  of '\, 

Solicitors  of  the  company. 
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Advertise-  (Title :  OS  in  Form  2293 .) 

meetings.  Notice  is  here^by  given  that  by  an  order  dated  the ,  19 — , 

the  Judge  has  directed  separate  meetings  of — 

(1)  The  preference  shareholders  of  the  said  company; 

(2)  The  ordinary  shareholders  of  the  said  company; 

to  be  convened  for  the  purpose  of  considering  and,  if  thought  fit,- 
approving  (with  or  without  modification)  a  scheme  of  arrange- 
ment dated  the ,  19 — ,  proposed  to  be  made  between  the  said 

company  and  the  said  preference  and  ordinary  shareholders,  and 

that  such  meetings  will  be  held  at ■  Street,  in  the  City  of ,. 

on  day,  the of   ,  19—,  at    the    times  following,. 

namely:— 

(it)  Seo  note  (x),  p.  1262. 
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The  moeting  of  the  holders  of  preference  shares  at  [2]  o'clock  in 
the  afternoon ;  and 

The  meeting  of  the  holders  of  ordinary  shares  at  [3]  o'clock  in 
the  afternoon; 
at  which  place  and  respective  times  all  th«  said  preference  and 
ordinary  shareholders  are  requested  to  attend. 

A  copy  of  the  said  scheme  of  arrangement  can  be  seen  at  the 
registered  office  of  the  company,  No.  — , Street,  afore- 
said, between  the  hours  of  10  a.m.  and  2  p.m.  on  any  weekdaj' 
prior  to  the  day  appointed  for  the  said  meetings. 

The  said  shareholders  may  attend  such  meetings  respectively 
and  vote  either  in  person  or  by  proxy,  provided  that  all  forms 
appointing  proxies  are  deposited  with  the  company  at  its  registered 

office  aforesaid  not  later  than  [12]  o'clock  [noon]  on  the of 

,  19-. 

Forms  of  proxy  may  be  obtained  from  the  secretary  of  the 
company . 

The  Judge  has  appointed  J.  H.  P.,  or  failing  him,  J.  R., 
to  act  as  chairman  of  the  said  meetings,  and  has  directed  the  chair- 
man to  report  to  him  the  result  thereof. 

The  said  scheme  of  arrangement  will  be  subject  to  the  subse- 
quent approval  of  the  Court. 

Dated  this of ,  19—. 

S.,  M.  &  C,  of ■ 

[Agents  for  S.  &  L.,  of ], 

Solicitors  for  the  above-named  company. 
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(Title :  as  in  Form  2293 .)  Form  of  ' 

I  [WeJ. ,  of '-,  being  the  holder  (jointly  with )  of  ^^''^  ^■'''• 

preference  [or,  ordinary — or  as  rriay  be]  shares  of  the  above- 


named  companj^,  hereby  appoint  J.  H.  P.,  of  (Add  address  and 
description),  or  failing  him,  J.  E.,  of  (Add  address  and  descrip- 
tion), as  my  [our]  proxy  to  act  for  me  [us]  at  the  meeting  of  the 

(v)  The  person  who  is  to  act  as  proxy  at  each  meeting  must  be  a  member 
of  that  particular  class:  Madras  Irrigation,  fc.  Co.,  W.  N.  (1881)  120; 
Central  Bahia  Ry.  Co.,  18  T.  L.  R.  503;  and  the  form  of  proxy  should  contain 
a  footnote  to  that  effect. 

Each  proxy  when  sent  out  should  bear  a  Id.  stamp.  If  an  adhesive  stamp 
is  used  the  signature  of  the  person  signing  the  proxy  should  be  written  across 
the  stamp. 

The  company's  articles  often  contain  a  provision  (following  Art.  61,  Table  A) 
that  in  the  case  of  joint  holders  the  person  whose  name  stands  first  on  the 
register  of  members  in  respect  of  the  shares  is  entitled  to  vote  in  respect 
thereof  to  the  exclusion  of  the  other  joint  holders;  in  such  cases  the  form  of 
proxy  should  be  framed  accordingly,  and  should  bear  a  footnote  to  that  effect. 
In  Ra  Samuel  Allsopp  ^  Sons,  Ltd.  (see  Form  2295),  special  directions  were 
given  as  to  the  persons  entitled  to  vote  in  the  case  of  joint  holdings  in  respect 
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holders  of  the  preference  [or,  ordinary — or  as  may  6e]  shares  of 

the  said  company  to  be  held  at  2, Street,  in  the  City  of , 

on day,  the of ,  19 — ,  at o'clock  in  the ^noon, 

for  the  purpose  of  considering  and,  if  thought  fit,  approving  (with 
or  without  modification)  the  proposed  scheme  of  arrangement 
referred  to  in  the  notice  convening  the  meeting  proposed  to  be 
made  between  the  said  company  and  the  holders  of  the  preference 
and  ordinary  shares  [or  as  may  he\  of  the  said  company,  and  ai, 
such  meeting  and  at  any  adjournment  thereof  to  vote  for  me  [us] 
and  in  my  [our]  name  for  [against]  the  said  scheme  [either  with  or 
without  such  modification  as  my  [our]  proxy  may  approve]. 

Dated  this of ,  19 — . 

{Siffnature  across  \d.  stam/p.) 


Notes. 
1.  In  the  case  of  joint  holders  of  shares  the  person  whose  name 
stands  first  on  the  register  of  members  in  respect  of  such  shares  is 
entitled  to  sign  this  proxy.     [In  the  case  of  joint  holdings  no 
proxy  will  be  valid  unless  signed  by  all  the  joint  holders.] 

of  the  various  classes  of  stock.  In  that  case  tliei'e  were  no  directions  in  the  trust 
deed  as  to  voting  with  reference  to  joint  holdings  of  the  3J  per  cent,  debenture 
stock,  or  the  i  per  cent.  Lncome  debenture  stock,  therefore  the  signatures  of  all 
the  joint  holders  were  required  to  the  proxies.  In  the  case  of  the  6  per  cent, 
preference  stock,  the  ordinary  stock,  and  the  funded  income  certificates,  the 
company's  articles  or  the  stock  certificates  contained  directions  as  to  voting 
with  reference  to  joint  holdings,  and  those  directions  were  adopted  by  the  Judge. 

Table  A  may  be  looked  on  as  showing  the  views  of  the  Legislature  with 
regard  to  the  matters  mentioned  in  them:   Pyle  Works,  44  C.  D.  671. 

A  limited  company  may  become  a  shareholder  in  another  limited  company 
if  so  authorised  by  its  memorandum  and  articles:  Bamed's  Banking  Co.,  3  Ch, 
App.  105. 

One  of  the  articles  of  an  English  company  provided  that  the  instrument  ap- 
pointing a  proxy  by  a  corporation  should  be  under  its  common  seal.  A  South 
African  company  having  no  common  seal,  and  not  required  to  have  one,  was  a 
shareholder  in  the  English  company,  and  by  writing  under  the  hands  of  two 
directors  appointed  an  attorney  in  England  to  vote  on  its  behalf;  acting  on 
this  power,  the  attorney  appointed  himself  proxy  and  claimed  to  vote.  Held, 
that  the  article  only  applied  to  a  corporation  having  a  common  seal  according 
to  English  law,  and  that  the  attorney  was  entitled  to  vote:  Colonial  Gold  Meef, 
Ltd.  V.  Free  State  Rand,  Ltd.,  (1914)  1  Oh.   382. 

Where  many  creditors  resided  in  Australia  and  were  summoned  to  a  meeting 
in  London,  their  proxies  were  directed  to  be  executed  and  deposited  in  various 
cities  in  Australia,  and  the  particulars  thereof  telegraphed  to  London  for  use  at 
the  meeting:  English,  Scottish,  ^c.  Bank,  (1893)  3  Oh.  385,  0.  A. 

The  proxies,  notices  and  advertisements  are  generally  settled  in  Chambers. 
Occasionally  a  stamped  directed  envelop©  is  also  sent  for  the  return  of  the  proxy. 

Where  the  proxies  are  numerous,  it  will  be  found  convenient  to  have  those 
relating  to  each  class  printed  on  a  different  coloured  paper. 

Holders  of  bearer  debentures  must  produce  them  at  lOr  before  the  meeting 
or  they  will  not  be  allowed  to  vote:  Wedgwood  Coal  Co.,  6  0.  D.  627. 
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2.  If  the  appointor  is  a  corporation,  then  this  proxy  should  be 
under  their  common  seal,  if  any,  and  if  none,  then  under  the  hand 
of  some  officer  duly  authorised  in  that  behalf. 

3 .  The  person  to  whom  this  proxy  is  given  must  be  a  holder  of 
preference  [ordinary]  shares  \_or  as  may  be],  and  must  attend  the 
meeting  in  person  to  represent  you. 

4.  This  proxy  must  be  signed  and  lodged  at  the  oifice  of  the 

company,  Street,  in  the  (ity  of ,  not  later  than 

o'clock  noon  on  — — ^day,  the day  of ,  19 — . 

5.  Any  alteration  in  this  form  of  proxy  should  be  initialled. 


2299. 

(Title:  as  in  Form  2293.)  Report 

.  by  chairman 

I,  ,  of  {address  and  description),  the  person  appointed  by  of  result  of 

the  order  dated  the ,  19 — ,  to  act  as  chairman  of  the  meetings 

of— 

(1)  The  preference  shareholders,  and 

(2)  The  ordinary  shareholders 

of  the  above-named  compan}-  convened  pursuant  to  the  said  order 
and    summoned    by    advertisements    appearing    in    the  London 

Gazette,  of  the ,  19 — ,  in  The  Times  newspaper,  of  the 

and ,  19 — ,  and  in  the newspaper,  of  the and , 

19 —  [or  as  may  foe],  and  by  notice  dated  the ,  19 — ,  and  held 

at  ,  on  the  ,  19 — ,  do  hereby  report  to  the  Judge  the 

result  of  such  meetings ,  a  s  follows :  — 

1.  The  scheme  of  arrangement  referred  to  in  the  said  order 
was  considered  at  both  the  said  meetings,  of  which  I  acted  as 
chairman,  and  the  question  submitted  to  such  meetings  was 
whether  the  said  scheme  should  be  approved  with  or  without  modi- 
fication, and  each  of  the  said  meetings  was  of  opinion  that  the 
said  scheme  should  be  approved  without  modification,  and  it  was 
approved  accordingly  [or,  as  the  case  may  &e] . 

(w)  The  chairman  has,  pui-suant  to  the  order,  to  report  the  result  of  the 
meeting's  to  the  Judge.  Should  any  difficulties  arise  as  to  the  voting  or  the 
persons  entitled  to  vote,  the  facts  should  be  stated  in  the  report. 

It  has  been  held  (in  a  case  with  reference  to-the  votes  of  members  of  a  club) 
that  a  majority  must  be  throe-fourths  of  those  voting,  so  that  those  present 
and  not  voting  in  fact  increase  the  number  of  those  against  the  resolution: 
Labouchere  v.  Earl  of  WharncUfe,  13  C.  D.  346,  354. 

A  company's  articles  provided  that  jiroxies  should  be  deposited  at  the  regis- 
tered office  of  the  company  not  less  than  forty-eight  hours  before  the  time  for 
holding  the  meeting  or  adjourned  meeting.  At  a  meeting  ajpoll  was  demanded 
and  fixed  for  a  subsequent  date,  but  the  meeting  was  not  adjourned.  Before 
the  date  fixed  for  the  poll  further  proxies  were  lod.ged,  but  it  was  held  that  as 
they  were  lodged  later  .than  forty -eight  hours  before  the  original  meeting 
thev   were  not  available:    Nhmi;   v.   Tati  Conoessionn,   (1913)   1   Ch.   292. 
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2.  At  the  said  meeting  of  preference  shareholders,  which  was 

held  at  o'clock  in  the  ^noon,  on  the  said  of  , 

19-^ ,  there  were  present (state  how  many)  preference  share- 
holders holding (state  how  many)  preference  shares  out  of 

a  total  issue  of (state  how  many)  of  such  shares,  of  whom 

(state  how  many)  preference  shareholders  holding  — —  (state 

how  many)  preference  shares  were  present  in  person  and  

(state  how  many)  preference  shareholders  holding (state  how 

many)  preference  shares  were  present  by  proxy.     There  voted  in 

favour  of  approving  the  said  scheme  (state  how  many)  of 

the  said  preference  shareholders  present  in  person  or  by  proxy  and 

holding  in  all (state  how  many)  preference  shares,  and  against 

approving  the  said  scheme (state  how  many)  preference  share- 
holders present  in  person  or  by  proxy  and  holding  in  all  

(state  how  mofiy)  of  such  shares  [ (state  how  many)  of  the 

said  preference  shareholders  present  in  person  holding  in  all ■ 

(state  how  mMny)    of   such   shares   did   not  vote   either  for  or 
against  the  said  scheme] . 

All  the  proxies  used  at  the  said  meeting  were  in  order. 

3.  At  the  said  meeting  of  ordinary  shareholders  which  was 

held  at  o'clock  in  the  noon,  on  the  said  of , 

19 — ,  there  were  present (state  how  many)  ordinary  share- 
holders holding  (state  how  many)  ordinary  shares  out  of 

a  total  issue  of (state  how  many)  of  such  shares,  of  whom 

(state    how   many)    ordinary    shareholders    holding   

(state  how  many)  ordinary  shares  were  present  in  person  and 

(state  how  many)  ordinary  shareholders  holding (state 

hotv  many)  ordinary  shares  were  present  by  proxy.    All  the  said 

(state   how   many)    ordinary    shareholders    present    either 

in  person  or  by  proxy  voted  in  favour  of  approving  the  said  scheme 
[or  as  may  be;  see  paragraph  2]. 

All  the  proxies  used  at  the  said  meeting' were  in  order. 

Dated  this of ,  19—. 

,  C'liairman. 


2300.  (See  Form  2265,  which  can  be  adapted.) 

Affidavit  ^ 

me  of  nirtices        ^"'^  After  the  meetings  have  been  held,  and  the  scheme  a-pproved,  the  peti- 
forms  of  tion  must  be  presented  to  obtain  the  Ct.'s  sanction  thereto.    The  title  will  be  the 

proxy  and         same  as  the  originating  summons.    The  facts  to  \e  stated  in  the  petition  are: — 
copies  of  Date  of  incorporation;  registered  office;  objects;  that  the  company  has  carried 

on  business  since  incorporation;  particulars  of  capital;  (see  Form  2266)  facts 
leading  up  to  scheme  and  the  effect  of  the  scheme  (which  should  be  set  out  in 
a  schedule  to  the  ■petition) ;  recite  order  to  summon  meetings ;  number  of  persons 
present  at  meetings  in  person  and  by  proxy  and  result  of  meetings;  any  diffi- 
culties that  may  have  arisen  as  to  the  voting. 


scheme  («). 
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Section  XXVIII.— The  Companies  Act,  1913  (y). 

Belief  on  failure  by  Private  Company  to  comply  with  provisions 
of  the  Companies  {Consolidation)  Act,  1908,  as  amended  by 
the  above  Act. 


19—.    W.  No.  — . 


2301. 

Notice  of 
motion  for 


In  the  High  Court  of  Justice,  Xlowi^g 

Chancery  Division.  to  failure  of 

priyate  corn- 
Mr.  Justice (o) .  pany  to 

comply  with 

In  the  matter  of  W.  F.  Company,  Limited.  proviBionsof 

r-i  •         A  1   '-'Ompanies 

And  in  the  jnatter  of  the  Companies  Acts,  1908  and  Acts  (z). 

1913. 
Formal  parts :  see  Form  2261 . 

ty  counsel  on  behalf  of  the  above-named  W.  F.  Company,  Limited, 
whose  registered  office  is  situate  at  No.  — ;  dc.  [or,  of  A.  B. 
(address  and  descriptiony],  that  the  said  company  may  (in  accord- 
.ance  with  the  proviso  to  sect.  1  (1)  of  the  Companies  Act,  1913) 

It  is  generally  not  necessary  to  serve  the  petition  on  any  person. 

The  petition  is  engrossed  on  brief  paper  (on  foolscap  bookwise  in  companies 
•winding-up),  stamp  £1,  and  presented  in  Koom  138  (or  at  the  Companies  Wind- 
ing-up Office),  where  the  day  for  hearing  will  be  given. 

Evidence  will  be  required  proving  (in  addition  to  the  facts  stated  in  the 
petition)  the  posting  of  the  notices,  forms  of  proxy,  and  copies  of  the  scheme; 
And  the  chairman's  report  is  usually  mad©  an  exhibit. 

The  Ct.  in  exercising  the  power  under  s.  120  will  not  only  ascertain  that 
all  the  statutory  conditions  have  been  complied  with,  but  will  consider 
whether  the  class  summoned  to  the  meeting  was  fairly  represented  by  those 
who  attended,  and  whether  the  majority  at  the  meeting  acted  bond  fide  and 
generally  whether  the  arrangement  is  such  3S  a  man  of  business  would  reaaon- 
.ably  approve  {Alabama,  ^c.  My.  Co.,  (1891)  1  Ch.  213,  C.  A.);  but  will  be 
reluctant  to  withhold  its  sanction  if  the  parties  interested  have  been  properly 
iconsulted  and  consider  the  scheme  is  for  their'  benefit:  English,  Scottish,  ^c. 
Bank,  (1893)  3  Ch.  385,  C.  A. ;  Paterson,  Luing  #  Bruce,  Ltd.,  18  T.  L.  R.  515. 

If  the  scheme  also  comprises  a  reorganisation  of  share  capital  (s.  45, 
p.  1224),  a  reduction  of  capital  (ss.  46 — 56,  p.  1226),  or  an  alteration  of 
.objects  (ss.  9  and  264,  p.  1212),  the  company  must  proceed  under  the  otlier 
relevant  sections  of  the  Act  of  1908,  as  well  as  under  n.  120  (Palace  Hotel, 
Ltd.,  (1912)  2  Ch.  438). 

(y)  See  Companies  Act,  1913  (3  &  4  Geo.  V.  c.  25)  s.  1. 

(s)  The  application  can  be  made  to  any  Judge  of  the  High  Ct.,  and  notice  of 
motion  is  the  course  usually  adopted.  For  the  practice  as  to  originating 
raotioms,  see  note  (e),  p.  863.  The  evidence  in  support  of  the  application  must 
.show  the  circumstances  which  caused  the  failure  of  the  company  to  comply 
Tvith  the  provisioDB  of  the  sections. 

(»)  0.  V.  X.  9  (c). 
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be  relieved  from  the  consequenoes  to  which  they  are  liable  under- 
the  said  sect.  1  (1)  through  having  made  default  in  [{State  ivhat 
default  is)  complying  with  sect.  26  of  the  Companies  Act,  1908,. 
and  sect.  1  (3)  of  the  Companies  Act,  1913,  which  direct  that  a 
copy  of  the  annual  list  of  members  and  summary,  together  with  a 
certificate  signed  by  a  director  or  the  secretary  to  the  effect  men- 
tioned in  the  said  sect.  1  (3),  be  sent  to  the  Registrar  of 
Companies  within  the  time  mentioned  in  sect.  26  (4)  of  the- 
Companies  Act,  1908 — or  as  may  he\:  such  failure  to  comply 
with  the  provisions  of  the  said  Acts  having  been  accidental  [or 
as  may  he;  State  the  cause  of  the  failure  to  comply].  And  that 
the  time  for  the  applicants  to  comply  with  the  said  sections  [or  as- 

may  he]  may  be  extended  for  [ ■]  days  from  the  date  of  th& 

order  to  be  made  hereon. 

Or  that  such  other  order  may  be  made  as  to  the  Court  may- 
seem  fit. 
Dated  {dc. :  see  Form  2261). 


Section  XXIX. — The  Arbitration  Act,  1889. 

{Dan.  Pr.,  pp.  1854—1866.] 
Arhitration. — Summary  of  Material  Provisions  of  S.  S.  O.   1883. 

Oedeb. 


Trial  by  re/e»-ee».— (See  headnote  at  p.  377)  XXXVI.  48— 55d.. 

Judgment   by  referee,  how  entered  XL.   2, 

Motion  to  set  aside  judgment  ,,     6. 

Enforcing  award. — An  award  may,  by  leave,  be  enforced  at 
any  time,  though  thfe  time  for  moving  to  set  it  aside  has  not 
elapsed...... XLXI.SIa. 

No  rule  nisi,  S^o. — No  motion  or  application  for  a  rule  nisi 
or  order  to  show  cause  is  to  be  made  to  set  aside,  remit,  or 
enforce  an  award LII.  2. 

Grounds  of  notice  of  motion  to  be  stated,  ^e. — Every  notice 
of  motion  to  set  aside,  remit,  or  enforce  an  award  must  state  m, 
general  terms  the  grounds  of  the  application;  and  where  such 
motion  is  founded  on  affidavit  evidence,  a  copy  of  any  affidavit 
intended  to  be  used  must  be  served  with  the  notice  of  motion. . .  „     4. 

No  appearance  required  to  origiiuiting  summons. — A  respon- 
dent to  an  originating  summons  under  the  Arbitration  Act, 
1889,  is  not  required  to  enter  an  appearance LIV.   4f  (3)- 

Powers  of  Master. — A  Master  of  the  Supreme  Court  may 
exercise  all  the  jurisdiction  and  powers  conferred '  upon  the 
Court  or  a  Judge  by  the  Arbitration  Act,  1889 „  12a. 

Time  for  application  to  set  aside  award. — Such  application 
may  be  made,  at  any  time  before  the  last  day  of  the  sittings 
next  after  such  award  has  been  made  and  published LXIV  .14. 

Enlarging  time. — ^Where  the  time  for  makuiff  an  award  is 
enlarged,'  the  enlargement  will  be  deemed  to  be  v>i  one  month, 
unless  a  different  time  is  specified  in  the  order „     14a. 

Taxation  of  costs. — Costs  on  an  award  may  be  taxed  not- 
withstanding the  time  for  setting  it  aside  has  not  elapsed LXV.15. 
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Swmmary  of  Provisions  of  Arbitration  Act,  1889 

(62  dt  53  Vic.  c.  49). 

Section. 

Submission  to  arbitration. — A  submission  is  a  written  agreement    

to  submit  to  arbitration)  and  is  irrevocable  except  by  leave,  and  baa 

the  same  effect  as  if  made  an  order  of  Court 1,  27. 

Provisions  implied  in  submission. — Unless  it  expresses  a  contrary 
intention,  u,  submission  is  deemed  to  include  the  following  pro- 
visions:— 

(a)  In  absence  of  contrary  provision  the  reference  shall  be  to  a 

single  arbitrator. 

(b)  If  reference  is  to  two  arbitrators  they  may  appoint  an 

umpire. 

(c)  The  arbitrators  shall  make  their  award  in  writing  within 

three  months  after  entering  on  the  reference  or  being 
called  on  to  act,  unless  they  enlarge  the  time  in  writing. 

(d)  If  the  arbitrators  allow  the  time  to  elapse,  or  give  notice  of 

disagreement,  the  umpire  may  forthwith  enter  on  the 
reference. 

(e)  The  umpire  shall  malce  his  award  within  one  month  from  the 

expiration  of  the  time  aUbwed  the  arbitrators  for  making 
their  award,  unless  ho  extends  the  time  in  writing. 

(f)  All  parties  to  the  reference  shall  submit  to  be  examined, 

and  produce  all  books  and  documents  required  or  called 
for,  and  do  aU  other  things  which  the  arbitrators  or 
umpire  may  require. 

(g)  Witnesses  may  be  examined  on  oath  or  afSrmation. 

(h)  The  award  shall  be  final  and  binding  on  the  parties  and  the 

persons  claiming  under  them. 
(i)  The  costs  of  the  reference  and  award  shall  be  in  the  dis- 
cretion of  the  arbitrators  or  umpire,  who  may  direct  to 
and  by  whom  they  are  to  be  paid,  may  tax  and  settle  the 
amount  thereof,  and  may  award  costs  as  between  solicitor 

and    client   2;  Sehed.  I. 

Reference  to  official  referee. — An  official  referee  shall,  subject  to 
order  as  to  transfer  or  otherwise,  act  as  arbitrator  where  a  submis- 
sion so  provides  3. 

Power  to  stay  proceedings. — ^Where  a  submission  has  been  entered 
into,  the  CJourt  or  a  Judge  may  stay  any  legal  proceedings  commenced 
in  respect  of  the  matters  agreed  to  be  referred,  upon  application 
made  by  a  party  to  such  proceedings,  after  appearance,  and  before 

taking  any  other  step  4. 

Power  of  Court  to  appoint  an  arbitrator,  ttrnpire,  or  third  arbi- 
trator.— Where  the  parties  do  not  concur  in  the  appointment  of  a 
single  arbitrator,  or  in  the  appointment  of  an  umpire,  or  third  arbi-  - 
trator ;  or  where  an  appointed  arbitrator,  umpire,  or  third  arbitrator 
refuses  to  act,  or  dies,  or  is  incapable  of  acting,  any  party  may  serve 
the  other  parties,  or  the  arbitrators,  as  the  case  may  be,  with  notice 
to  appoint  an  arbitrator,  umpire,  or  third  arbitrator. 

If  the  appointment  is  not  made  within  seven  clear  days,  from  such 
service  the  Court  or  a  Judge  may  nlake  the  necessary  appointment...  5. 

Power  for  parties  to  supply  vacancy. — ^Where  the  reference  is  to 
two  arbitrators,  and  one  arbitrator  refuses  to  act,  or  dies,  or  is  in- 
capable of  acting,  the  party  who  appointed  him  may  appoint  a  new 
arbitrator. 

Where  one  party  fails  to  appoint  an  arbitrator  for  seven  clear  days 
after  service  of  notice  to  do  so,  the  party  serving  such  notice  may 
appoint  his  arbitrator  to  act  as  sole  arbitrator,  subject  to  the  power 

of  the  Court  to  set  aside  such  appointment  ,. 6. 

Powers  of  arbitrator. — An  arbitrator  or  umpire  under  a  submission 
has  power  to  administer  oaths,  to  state  an  award  in  the  form  of  a 
special  case  for  the  opinion  of  the  Court,  and  to  correct  any  clerical 

mistake  or  error  arising  from  any  accidental  slip  or  omission 7. 

Witness  may  be  summoned  by  subpoena. — ^Witnesses  may  be  sum- 
moned by  sub'pcena  ad  test,  or  duces  tecum  8. 

D, — F,  80 
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Section. 

Power   to  enlarge  time  for  making  an  award. — ^The  Court  or  a 

•Judge  may  enlarge  the  time  for  making  an  award,  whether  the  time 

has  expired  or  not  9. 

Power  to  remit  award. — ^The  Court  or  a  Judge  may  remit  an  award 
for  reconsideration;  and  the  arbitrators  or  umpire  shall,  unless 
otherwise  ordered,  subsequently  make  their  award  withija  thre^ 
months  from  the  date  of  the  order 10. 

Power  to  remove  arbitrator,  ^c. — Where  an  arbitrator  or  umpire 
has  misconducted  himself  the  Court  may  remove  him,  and  for  the  like 
reason,  or  where  an  award  has  been  improperly  procured,  may  set 
aside  the  award 11. 

Enforcing  award. — An  award  on  a  submission  may  by  leave  of  the 
Court  or  a  Judge  be  enforced,  in  the  same  manner  as  a  judgment  or 
order  to  the  same  effect 12. 

Reference  for  report. — The  Court  or  a  Judge  may  refer  any  ques- 
tion arising  in  a  cause  or  matter  for  inquiry,  and  report  to  any 
official  or  special  referee ;  ajid  the  report  of  a  referee  may  be  adopted 
by  the  Court,  and  if  so  adopted  may  be  enforced  as  a  judgnient  or, 
order  to  the  same  effect  '. 13. 

Power  of  Court  to  refer  in  certain  cases. — If  all  parties  consent, 
or  a  cause  or  matter  requires  prolonged  examination  of  documemtsi, 
or  scientific  or  local  investigation  which  cannot  conveniently  be  made 
before  a  jury  or  an  officer  of  the  Court,  or  if  the  question  consists 
wholly  or  in  part  of  matters  of  account,  the  Court  or  a  Judge  may 
refer  the  whole  cause  or  matter,  or  any  question  or  issue  of  fact 
therein,  for  trial  before  a  special  referee  or  arbitrator  agreed  upon 
by  the  parties,  or  before  an  official  referee  or  officer  of  tlie  Court 14. 

Poivers'and  remuneration  of  referees. — An  official  or  special  refeirea 
or  arbitrator  appointed  by  the  Court  shall  be  deemed  to  be  an  officer 
of  the  Court,  with  such  authority  as  may  be  prescribed  or  directed; 
his  report  or  award  shall  be  equivalent  to  the  verdict  of  a  jury ;  and 
his  remuneration  shall  be  fixed  by  the  Court  or  a  Judge  15. 

Powers  of  Court  or  Judge  and  Court  of  Appeal. — The  Court  or  a 
Judge  has  the  same  powera  over  references  'by  order  as  over  references 
on  submission,  and  the  Court  of  Appeal  has  the  same  powers  as  the 
Court  or  a  judge  as  to  references  under  order  of  Court 16,17. 

Power  to  compel  attendances  of  witness  in  Scotland  or  Ireland. — 
The  Court  or  a  Judge  has  power  to  order  a  subpoena  to  issue 
directed  to  a  witness  in  Scotland  or  Ireland,  to  compel  attend-i 
ance  before  an  official  or  special  referee,  or  arbitrator  or  umpire...  18. 

Statement  of  special  case. — Any  referee,  arbitrator,  or  umpire  may 
state  a  special  case  for  the  opinion  of  the  Court  on  any  question  of 
law  arising  in  the  reference  19. 

Costs. — Any  order  under  the  Act  may  be  made  on  such  terms  aa 
to  costs  as  the  authority  making  It  thinks  just  20. 

Crown  to  be  bound. — ^The  Act  applies  to  arbitrations  to  which  the 
Sovereign  or  Duke  of  Cornwall  are  parties,  except  that  the  Court 
cannot,  without  their  consent,  order  proceedings  to  which  they  are 
parties  to  be  tried  before  a  referee  or  arbitrator  23. 

Application  of  Act  to  references  under  statute. — Except  where 
the  terms  of  any  special  Act  are  inconsistent  with  the  Act  the  latter 
applies  to  aU  arbitrations  under  any  Act  passed  before  or  since 
the  Act  24. 

Penalty  for  perjury. — Sect.  22  was  repealed  by  the  Perjury  Act, 
1911  (1  Geo'.  V.  c.  6),  and  Its  provisions  replaced  by  sect.  1  of  that 
Act. 

As  to  arbitrations,  see  Seton,  384 — 407;  Chitty's  Arch.  1575 — 1669;  Russell 
on  Arbitration,  9th  ed.  For  forms  of  submission  to  arbitration,  see  Chitty's 
Form^,  966,  No.  7;  Russell,  43,  393—399. 


8.  29.]  THE  ARBITRATION  ACT,  1889.  1267 

2302. 

{Title  of  action  and  reference  to  record.)  Summons  or 

Formal  parts :  see  Form  39  or  44.  refer  an 

on  the  part  of  the  plaintiff  [or  as  may  fee]  [or,  iTake  notice  that  the  *°*^°ig° 
plaintiff  [or  as  may  fee]  intends  to  apply,  dc.},  that  by  consent  it  arbitrator  («). 
may  bo  ordered  as  follows: — 

1 .  This  action  [//  so,  add :  and  all  matters  in  difference  between 
the  parties  thereto]  shall  be  referred  to  the  award  of  — — ,  of 
(residence  and  description). 

2.  The  arbitrator  ehall  have  all  the  powers  as  to  certifying  and 
amending  of  a  Judge  of  the  High  Court  of  Justice. 

3.  The  arbitrator  shall  make  and  pubKsh  his  award  in  writing 
of  and  concerning  the  matters  referred,  ready  to  be  delivered  to 
the  parties  in  differenfei,  or  such  of  them'  as  require  the  same  (or 
their  respective  personal  representatives,  if  either  of  the  said 

parties  die  before  the  making  of  the  award),  on  or  before  the 

of ,  19 — ,  or  on  or  before  such  further  day  as  the  arbitrator 

may  from  time  to  time  appoint  and  signify  in  writing  signed  by 
him  and  indorsed  on  this  order. 

4.  The  said  parties  shall  in  all  things  abide  by  and  obey  the 
award  so  to  be  made. 

5.  The  costs  of  the  said  action  and  the  costs  of  the  reference 
and  award  shall  be  in  the  discretion  of  the  said  arbitrator. 

6.  The  arbitrator   may    (if  he   think  fit)   examine  the  said 
.  parties  to  this  action,  and  their  respective  witnesses,  upon  oath  or 

affirmation. . 

7.  The  said  parties  shall  produce  before  the  arbitrator  all  books, 
deeds,  papers,  and  writings  in  their  or  either  of  their  custody  or 
power  relating  to  the  matters  in  difference. 

8.  Neither  the  plaintiff  nor  the  defendant  shall  bring  or  prose- 
cute any  action  against  the  arbitrator  of  or  concerning  the  matters 
so  to  be  referred. 

9.  If  either  party  by  affected  delay  or  otherwise  wilfully  pre- 
vent the  said  arbitrator  from  making  an  award,  he  or  they  shall 
pay  such  costs  to  the  other  as  the  said  arbitrator  may  think 
reasonable  and  just. 

10.  In  the  event  of  either  of  the  said  parties  disputing  the 
validity  of  the  said  award,  or  moving  to  set  it  aside,  the  Court  or 
Judge  shall  have  power  to  remit  the.  matters  hereby  referred,  or 
any  or  either  of  them',  to  the  reconsideration  of  the  arbitrator. 

11.  In  the  event  of  the  arbitrator  declining  to  act  or  dying 

(o)  See  Arbitration  Act,  1889,  s.  14.  The  form  in  the  text  is  E.  S.  C- 
App.  K.  No.  24.  For  form  of  order  of  reference  to  two  arbitrators  or  their 
umpire,  see  next  form. 

80  (2) 
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before  lie  has  made  his  award,  the  said  parties  may,  or,  if  they 
cannot  agree,  the  Judge  may,  on  application  by  either  side, 
appoint  a  new  arbitrator. 

12  (6).  Unless  restrained  by  any  order  of  the  Court  or  a  Judge, 
the  party  or  parties  in  whose  favour  the  award  shall  be  made  shall 

be  at  liberty days  after  service  of  a  copy  of  the  award  on  the 

solicitor  or  agent  of  the  other  party  to  sign  final  judgment  in 
accordance  with  the  award,  and  for  all  costs  that  he  or  they  may 
be  entitled  to  under  this  order,  and  under  the  award,  together 
with  the  costs  of  the  said  judgment. 


2303. 

Summons  to 
refer  an 
action  to  two 
arbitratorB  or 
their 
umpire  (c). 


(Title  of  actifOn  and  reference  to  record.) 

Formal  parts :  see  Form  39  or  44. 
on  the  part  of  the  plaintiff  [or  as  may  be]  [or,  Take  notice  that  the 
plaintiff  [or  as  may  be]  intends  to  apply,  dc],  that,  by  consent,  this 
action  [//  so,  add :  and  all  matters  in  difference  between  the  parties 
thereto]  may  be  referred  to  the  arbitrament  and  final  determina- 
tion of  S.  Y.,  of,  dc,  a  person  for  this  purpose  nominated  by  the 
plaintiff^  and  of  T.  Z.j,  of,  c§c.,  a  person  for  this  purpose  nominated 
by  the  defendant,  or,  in  case  of  the  said  S.  Y.  and  T.  Z.  not 
agreeing  to  an  award,  then  to  the  arbitrament  and  final  deter- 
mination of  such  umpire  as  shall  be  appointed  by  them,  the  said 
S.  Y.  and  T.  Z.,  in  the  manner  hereinafter  mentioned.  And  that 
such  arbitration  may  be  upon  the  terms  following,  namely: — 

1 .  (Paragraph  2  tof  preceding  form,  substituting  arbitrators 
for  arbitrator.) 

2.  (Faragraph  3  thereof,  making  arbitrator  and  the  pronouns 
plural.) 

3.  That,  in  case  of  the  said  arbitrators  not  agreeing  in  an 
award,  the  said  umpire  shall  make  his  award  in  writing 
within  three  calendar  months  after  the  time  during  which  it 
is  within  the  power  of  the  said  arbitrators  shall  have  ceased; 
or  within  such  extended  time  after  the  expiration  of  the  said 
period  of  three  calendar  months  as  the  said  umpire  shall,  from 
time  to  time,  by  any  writing  under  his  hand,  appoint. 

.4.  (Paragraph  4  of  preceding  form.) 
5.  (Paragraph  5  thereof,  to  arbitrator,  substituting  therefor 
arbitrators  and  umpire,  or  such  of  them  as  shall  award  upon 
the  matters  in  difference.) 

(6)  As  to  the  present  necessity  for  this  paragraph,  see  0.  XL.  r.  2. 
(c)  For  form  of  order  of  reference  to  a  single  arbitrator,  see  preceding- 
form. 
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6.  That  the  parties  arid  their  witnesses,  being  first  sworn  or 
affirmed,  be  examined  as  the  said  arbitrators  or  umpire, 
respectively,  shall  direct. 

7.  (Paragraph  7  of  preceding  form,  substituting  for  arbi- 
trator, arbitrators  and  umpire.) 

8 .  That  no  action  or  other  proceeding  be  brought  or  taken  by 
any  of  the  parties  hereto  against  the  said  arbitrators  and 
umpire,  or  any  of  them,,  for  ismy  matter  or  thing  they,  or  any 
of  them,  shall  do  in,]  about,  or  touching  any  of  the  matters 
hereby  referred  to  them. 

9.  That  before  the  said  arbitrators  enter  upon  the  matters 
hereby  referred  to  them',  they  do,  by  writing  under  their 
hands,  appoint  some  person,;  approved  of  by  them,  to  be  such 
umpire  as  aforesaid;  and  that  such  umpire  do,  by  writing 
under  his  hand,  signify ^his  acceptance  of  such  appointment. 

10.  (Paragraph  9  of  preceding  form,  substituting  arbitrators 
or  umpire  for  arbitrator.) 

11.  (Paragraph  10  thereof,  with  like  substitution.) 

12.  (Paragraph  11  thereof,  substituting  either  for  the, 
follomng  the  words  In  the  event  of.) 

13.  (Paragraph  12  thereof.) 


2304. 

In  the  High  Court  of  Justice,  Summons 

Chancery  Division.      •  for  Save  to 

(Name  of  Judge  (e).)  revoke  a 

i7     \  /  /  ^         ^  submission  (»). 

In  the  matter  of  an  arbitration  between  A.  B.  and  CD.  [Dan.'Pr. 

And  in  the  matter  of  the  Arbitration  Act,  1889.  ^^^^"^ 

Formal  parts:  see  Form  1076. 
on  the  part  of  the  above-named  A.  B.  [or  as  may  be],  that  the 
applicant  may  be  at  liberty  to  revoke  and  make  void  the  power  and 
authority  of  Mr.  E.  F.,  the  arbitrator  [or,;  umpire],  to  make  his 
award  in  the  reference  herein. 

Dated  (dc. :  Conclude  asi/n  Form  1076,  including  the  footnote) . 


(<0  See  Arbitration  Act,  1889,  ».  1;  RuBsell,  123—126;  Seton,  395.  The 
application  should  be  made  by  summons,  in  which  case  an  originating  sum- 
mons to  which  no  appearance  is  required  to  be  entered  must  be  issued: 
(X  LIV.  4f  (3).  If  any  subsequent  application  ia  made  an  ordinary  summons 
will  suffice.  The  application  must  be  supported  by  strong  evidence,  for  the 
discretion  to  grant  leave  to  revok*  an  award  will  be  exercised  in  the  most 
sparing  and  cautious  manner:  8coU  v.  Van  Sandau,  1  Q.  B.  102;  James  v. 
James,  23  Q.  B.  D.  12;  Russell,  124. 

(e)  0.  V.  9  (J). 
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2305. 

Summons  to 

revoke 

appointment 

of  sole 

arbitrator. 

[Dan.  Pr. 

1856.] 


Title:  see  preceding  form;  other  formal  parts:  see  Form  39 
orl076(/). 

on  the  part  pf  the  above-named  CD.,  that  the  appointment  by 
the  above-named  A.  B.  of  X.  Y.  to  act  as  sole  arbitrator,  to  whom 
all  matters  in  difference  {or  as  may  he']  between  the.  said  A.  B.  and 
CD.  shall  be  referred  in  pursuance  of  the  submission  between 

them  [or,  of  the  order]  dated  the  ,  19 — ,  may  be  revoked. 

And  that  the  said  matters  in  difference  may  be  referred  to  the  said 
X.  Y.,  jointly  with  T.  Z.j  of  {residence  and  description),  as  the 
arbitrators  of  the  said  A.  B.  and  CD.  respectively. 


2306. 

Siunmons  or 
notice  to  stay 
proceedings 
in  an  action, 
■vfhere  there 
is  a  sub- 
mission {g). 
[Dan.  Pr. 
18S7.] 


2307. 

Affidavit  in 
support  (A). 


Formal  parts :  see  Form  39  m"  4A:. 
on  the  part  of  the  defendant  C  'D.  [or,  Take  notice  that  the  de- 
fendant CD.  intends  to  apply,  dc],  that  all  further  proceedings 
in  this  action  may  be  stayed  until  further  order,  pursuant  to  sect.  4 
of  the  Arbitration  Act,  1889,  the  plaintiff  and  the  defendant 
having,  under  the  submission  contained  in  {State  the  document 
containing  the  submission ;  as  thus :  the  indenture  of  partnership 
in  the  writ  of  summons  mentioned),  agreed  that  all  differences 
arising  between  them  in  relation  to  the  affairs  of  the  partnership 
[or  as  may  fee]  should  be  referred  to  arbitration. 

2.  That  the  costs  of  the  applicant  of  this  action,  including 
therein  the  costs  of  this  application,  may  be  taxed  and  paid  by 
the  plaintiff  [or,  may  be  in  the  discretion  of,  and  be  dealt  with  by, 
the  arbitrator  [or,  arbitrators]  to  be  appointed  under  the  said  sub- 
mission]. 


Formal  parts :  see  Form  8 . 

1.  This  action  is  brought  {State  the  object  of  the  action,  as 
for  dissolution  of  the  partnership  between  the  plaintiff  and 
the  defendant  constituted  by  an  indenture  of  partnership  dated  the 


(/)  If  the  reference  was  directed  in  a  pending  action,  the  application  should 
be  made  by  an  ordinary  summons;  in  other  oases  it  must  be  made  by  an 
originating  summons. 

ig)  See  Arbitration  Act,  1889,  s.  i;  Seton,  391—393;  Chitty's  Arch.  1599— 
1602.  The  application  must  be  made  before  taking  any  other  step  in  the  actijSa. 
As  to  what  constitutes  a  "step  in  the  proceedings "  within  the  section,  see 
Dan.  Pr.  1857;  Seton,  391,  and  cases  there  cited;  Russell,  48,  49,  and  cases 
there  cited.    For  form  of  order,  see  Seton,  384,  No.  1. 

(A)  For  another  form  of  affidavit,  see  Chitty's  Forms,  216.  See  Piercy  v. 
Toimg,  14  C.  D.  200. 
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of ,  19 — ,  in  consequence  of  differences  relating  to  the 


said  partnership  which  have  arisen  between  the  parties) . 

2.  The  said  indenture  of  partnership  contains  an  agreement 
that  all  differences  between  the  parties  relating  to  the  partnership 
or  the  affairs  thereof  arising  during  the  continuance  of  the  partner- 
ship shall  be  referred  to  {Set  out  in  full  the  passage  containing 
the  alleged  submission). 

3 .  I  have  entered  an  appearance  to  the  writ  in  this  action . 

4.  I  have  a  good  defence  to  this  action  on  the  merits. 

5.  The  matters  in  dispute  in  this  action  arise  out  of  the  said 
partnership,  and  are  wiliiin  the  scope  of  the  submission  contained 
in  the  said  indenture  of  partnership. 

6.  I  was  at  the  time  of  the  bringing  of  this  action,  and  still 
am,  ready  and  willing  to  do  all  things  necessary  for  causing  the 
matters  in  difference  to  be  decided  by  arbitration. 


2308. 

In  the  matter  of  a  reference  to  arbitration  by  agreement  Notice  to 

between  A.  B.  and  C.  D.  dated  the of ,  19—.  ^P?°g* 

And  in  the  matter  of  the  Arbitration  Act,  1889.  arbitrator, 

Take  notice  that  I,  the  undersigned  A.  B.,  do  hereby,  pursuant  or  third 
to  sect.  5  of  the  Arbitration  Act,  1889,  call  upon  you,  the  under-  p^^^*^"^  (*'• 
mentioned  CD.  {or,  where  two  arbitrators,  being  at  liberty  to  1858.] 
appoint  an  lempire,  lOr  third  arbitrator,  have  not  done  so ;  or,  where 
an  appointed  v/mipire  or  third  arbitrator  having  refused  to  act,  or 
become  incapable  of  acting,  or  died,  the  two  arbitrators  have  failed 
to  supply  the  vacancy  (Jc),  you,  the  under-mentioned  E.  F.  and 
G.  H.  (the  two  arbitrators)'],  within  seven  clear  days  from  the 
date  of  the  service  of  this  notice  upon  you  to  concur  (l)  with  me 
in  appointing  a  single  arbitrator  [or,  to  appoint  an  umpire — or^ 
third  arbitrator,  as  the  case  may  be]  to  act  in  the  above-mentioned 
■  matter  for  the  purposes  of  the  submission  to  arbitration  contained 
in  the  above-mentioned  agreernent  {in  the  case  of  refusal,  in- 
capacity to  act,  or  death  of  an  appointed  arbitrator,  umpire,  or 
third  arbitrator {m),  say:  in  the  place  of  L.  M.,  deceased  {or, 
who  has  refused  to  act— or,  is  incapable  of  acting),  as  arbitrator 
{or,  umpire — or,  third  arbitrator,  as  may  be)] . 

And  further  take  notice  that  in  the  event  of  you,  the  under- 
mentioned C.  D.  [or,  E.  F.  and  G.  H.J,,  failing  to  comply  with 

(i)  See  Arbitration  Act,  1889,  s.  5;  Seton,  394. 

(ft)  See  Arbitration  Act,  1889,  s.  5  (c)  (d). 

(I)  See  Se  Eyre  #  Corp.  of  Leicester,  (1892)  1  Q.  B.  p.  138. 

(w)  See  Arbitration  Act,  1889,  s.  5  (6)  ((T). 
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2309. 

Sammons  to 
appoint  an 
arbitrator, 
umpire,  or 
third 

arbitrator  («) 
[Dan.  Pr. 
1868.] 


this  notice,  I  shall  apply  to  the  Court  or  a  Judge  for  the  appoint- 
ment of  Y,  Z.  {address  and  description),  or  some  other  fit  and 
proper  person  as  single  arbitrator  [or,  umpire — or,  sole  arbitrator, 
as  the  case  may  he\. 

Dated  this of ,  19—. 

{Signed)       A.  B. 

{Address) . 
To  C.  D.,  of  {address)  [or,  To  Messrs.  E.  F.,  of  {address),  and 
G.  H.,  of  {address)']. 


Title:  see  For^  2304;    other  formal  parts:  see  Form  39  or 
1076. 

on  the  part  of  the  above-named  A.  B.,  that  X.  Y.,  of  {residence 
and  description),  may  be  appointed  to  act  as  arbitrator  \or,  umpire 
— or,  third  arbitrator]  under  the  submission  to  arbitration  dated 

the of ,  19 — ,  and  made  between  the  above-named  A.  B. 

and  C.  D. 

If  so,  add:  the  said  X.  Y. 

has  died  [or  as  may  he]. 


to  act  in  the  place  of  T.  Z.,  who 


2310. 

Notice  to 
appoint  a 
geoond 
arbitrator 
[Dan.  Pr. 
869.] 


Title,  and  other  formal  parts:  see  Form  2308. 

Take  notice,  that  I,  A.  B.,  have  appointed  Mr.  E.  F.,  of,  dc, 
'"'■  to  act  as  one  of  the  two  arbitrators  under  the  submission  to  refer 
to  arbitration  contained  in  the  above-mentioned  agreement  [In  the 
case  of  refusal,  incapacity,  to  act,  or  death  of  an  appointed  arbi- 
trator, say:  in  the  place  of  Mr.  L.  M.,  deceased;  or,  who  has 
refused  to  act,  or,  who  is  incapable  of  acting,  as  arbitrator].  And, 
pursuant  to  sect.  6  of  the  Arbitration  Act,  1889,  I  do  hereby  call 
upon  you  to  appoint  an  arbitrator  within  seven  clear  days  after 
service  upon  you  of  this  notice. 

And  further  take  notice  that,  in  the  event  of  your  failing  to 
appoint  an  arbitrator  within  the  time  aforesaid,  I  shall  appoint 
the  said  E.  F.  to  act  as  sole  arbitrator  in  the  reference  under  the 
said  agreement. 

Dated  {dtc. :  Conclude  as  in  Form  2308). 

To  C.  D.,  of  {address). 


(»)  See  Arbitration  Act,  1889,  s.  5 ;  Seton,  -394.  As  to  when  the  applica- 
tion should  be  by  originating  summons,  see  note  (cC),  p.  1269,  and  note  (/), 
p.  1270.    For  form  of  order,  see  Seton,  38'4,  No.  4. 

(o)  See  Arbitration  A^t,  1889,  ».  6;  Seton,  394.  The  Ct.  cannot  compel 
a  party  to  appoint  his  arbitrator:  He  Smith  and  Nelson,  25  Q.  B.  D.  545. 


S.  29.]    •  THE  ARBITEATION  ACT,  1889.  1273 

2311. 

Title  as  in  Form  2308.  Appointment 

TTT-i  TiT-ii  •■  ■•IT  1  °*  arbitrator 

Whereas  1,  A.  B.^  by  notice  in  writing  duly  served  on  you  on  nominated  by 

the of ,  19-,  appointed  E.  F.,  of,  dc,  to  act  as  one  of  "^^Xi^^ion 

the  two  arbitrators  under  the  above  agreement,  and  by  the  same  to  two  arbi- 

notice  called  on  you  to  appoint  an  arbitrator  within  seven  clear  [Dan.  Pr. 

days;  And  whereas  the  said  term  of  seven  days  has  expired,  and  1859.] 

you  have  failed  to  appoint  an  arbitrator:  Now  I,  the  undersigned 

A.  B.,  do  hereby,  in  pursuance  of  sect.  6  of  the  Arbitration  Act, 

1889,  appoint  the  said  E.  F.  to  act  as  sole  arbitrator  in  the 

matters  in  difference  between  us  under  the  said  agreement. 

Dated  this of ,  19 — . 

(Signed)       A.  B. 


To  C.  D.,  of  (address). 


(Address). 


2312. 

In  the  matter  of  the  arbitration  between  A .  B .  and  CD.  ^^otioe  of 

T  .  1  ,  p  r  •  -1      I.        appointment 

1  appoint  day,  the  o±  next  [or,  instant  J,  lor  to  proceed 

proceeding  in  this  reference,  at  the  hour  of o'clock  in  the  Terence 

noon,  at  (State  where) .  [Dan.  Pr. 

Dated  the of ,  19—.  ^^^^'^ 

X.  Y., 

Arbitrator. 
To  Messrs.  E.  and  F.,  solicitors  for  A.  B.,  and  to  Mr.  G.  H., 
solicitor  for  CD.  [or,  to  the  party,  if  appearing  in  person]. 


2313. 

Title  as  in  preceding  Form.  Peremptory 

I  appoint day,  the of next  (or^  instant],  at for^the  same 

o'clock  in  the noon  precisely,  at  (State  where),  peremptorily  purpose  (?). 

to  proceed  upon  and  conclude  the  reference  now  pending  between  1859.] 
the  said  A.  B.  and  CD.    And  I  give  you  notice  that,  in  case  of 
non-attendance  of  either  party,  I  shall  nevertheless  proceed,;  and 
immediately  make  my  award. 

Dated  this of ,  19 — . 

X.  Y., 

Arbitrator. 
To  Messrs.  A.  B.  and  0.  D.  and  their  respective  solicitors  or 
agents,  and  all  others  whom  it  may  concern. 


(i>)  See  Arbitration  Act,  1889,  s.  6;  Seton,  394. 

(j')  For  the  form  in  the  text,  see  Chitty's  Forms,  973. 
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2314. 

Oaths,  afSr- 
mations,  and 
declarations 
uf  witnesses 
examined 
before  an 
arbitrator  (r). 

2315. 

Enlargement 
of  time  for 
making 
award  by 
arbitrator  (s) . 
[Dan.  Pr. 
I860.] 


(Same  as  Eorma  779  to  789,  substituting  "to  me"  for  "to  the 
Court  [pr,  to  the  Court  and  jury] "  and  "  touching  the  matters  in 
difference  between  A.  B.  and  CD.,  referred  to  me  "  for  "  touching 
the  matters  in  question.") 


I  enlarge  the  time  for  miaking  my  award  respecting  the  matters- 
referred  to  me  by  the  (if  the  enkargement  is  to  he  indorsed  on  the 
submission,  say :  within  order  of  reference  [or  other  submission]; 
if  it  is  to  be  written  at  the  foot  of  the  submission,  say:  above 
order  of  reference  [or  other  submission],  until  the of , 

19-)- 

Dated  the of ,  19—.  E.  F.. 


2316. 

Summons  to 
enlarge  time 
for  making 
award  («). 
[Dan.  Pr. 
I860.] 


FwmdC  parts:  see  Form  39  or  1076. 
on  the  part  of  the  above-named  A.  B.  [or  as  wuzy  be],  of  (address 
and  description),  that  the  time  limited  b|y  the  submission  to  arbi- 
tration contained  in  (State  what ;  as  thus :  the  agreement,  dated 

the of ,  19 — ,  and  made  between  A.  B.  of  the  one  part, 

and  C.  D.  of  the  other  part),  for  the  arbitrators  [or,  umpire]  to 
make  and  publish  their  [or,  his]  award  in  pursuance  thereof,  may 

be  ■  (further)  enlarged  to  the of  • ,  19—,  on  the  ground 

that  (State  cause  for  enlargement) . 


2317. 

Affidayit  of 
execution  of 
an  award  (»). 


Formal  parts :  see  Form  8 . 
1.  On  the of—,  19- 


I  saw  E.  F.,  of  (residence  and 


description),  sign  and  publish  [or,  sign,  seal,  and  publish]  hi& 

award  in  this  matter  dated    the  of  ,  19 — ,  and  now 

produced  and  shown  to  me,  and  marked  G.  (off). 

(r)  As  to  the  authority  of  an  arbitrator  to  administer  an  oath,  see  Arbi- 
tration Act,  1889,  B.  7. 

(s)  As  to  enlargement  of  time  by  an  arbitrator,  see  Arbitration  Act,  1889,. 
s.  2;  Sched.  I.  (o).     For  the  form  in  the  text,  see  Chitty's  Forms,  975. 

(<)  As  to  the  power  of  the  Court  to  enlarge  the  time  for  making  an  award, 
see  Arbitration  Act,  1889,  jj.  9.  For  form  of  order,  see  Setou,  384,  No.  3. 
Where  the  time  is  enlarged,  the  enlargement  will  be  deemed  to  te  for  one 
month,  unless  a  different  time  is  specified  in  the  order:  O.  IiXIV.  14a.  Unless 
made  in  an  action,  or  in  a  pending  matter,  the  application  must  be  made  by 
originating  summons.     As  to  the  enlargement  generally,  see  Seton,  390. 

(«)  For  forms  of  awards,  see  Chitty's  Forms,  977 — 985.  As  to  publication 
of  the  award,  see  Eussell,  188. 

(x)  For  form  of  memorandum  of  exhibit,  see  Form  27. 


S-  29.]  THE  ARBITRATION  ACT,  1889.  1276 

2.  The  name  or  signature  " ,"  set  and  subscribed  to  the 

said  award,  as  the  party  executing  the  same,  is  of  the  proper  hand- 
■writing  of  the  said  E.  F. 

3.  The  name  or  signature  " ,"  set  and  subscribed  to  the 

attestation,  written  at  the  foot  of  the  said  award,  of  the  execution 
thereof  by  the  said  E.  P.,  is  of  my  proper  handwriting. 


2318. 

Formal'parts :  see  Form  32.  Notice  of 

1  p     T         1  1     A      -T-.     r  motion  to 

on  the  part  of  the  above-named  A.  B.  [or  as  niay  be],  that  the  set  aside  an 
award  of  E.  F.,  the  arbitrator  [or,  umpire]  acting  under  the  Jil^^^int^ 
submission  to  arbitration  contained  in  {State  what ;  as  thus :  an  entered  in 

agreement  dated  the of ,  19 — ,  and  made  between  A.  B.,  fhereS""^). 

of  the  one  part,  and  C .  D .,  of  the  other  part),  [£?"■  ,^^-  , 

Where  the  reference  urns  in  an  action,  ana  judgment  has  been 
entered  in  the  action,  in  accordance  with  the  award,  add :  and 

also  the  judgment  entered  in  this  action  on  the of , 

19- 
may  be   set   aside   on   the  following   grounds,   namely:    {State 
them)  {z) . 


2319. 

Formal  parts:  see  Form  32.  Notice  of 

on  the  part  of  the  above-named  A.  B.  [or  as  may  6e],  that  the  remit  matters 
matters  referred  to  the  arbitrament  of  X.  Y.,  by  the  submission  to  to  arbitrator 
arbitration  contained  in  {State  what ;  as  in  preceding  form),  may  [Dan.  Pr. 
be  remitted  to  the  reconsideration  and  redetermination  of  the  said        '        ■-• 
X.  Y.,  to  arbitrate  upon  the  following  matters  referred  to  him, 
namely:  {Specify  the  matters),  on  the  following  grounds,  namely: 
{State  in  general  terms  the  grounds  of  the  application  {z)). 

[If  the  award  needs  amemdment,  say  instead :  That  the  award 
of  the  said  X.  Y.  be  referred  back  to  him  to  reconsider  and 
amend  the  same,  if  he  shall  think  fit.] 


(y)  As  to  setting  aside  an  award,  see  Seton,  397,  398;  0.  LII.  4;  and  head- 
note  at  p.  1264.  As  to  the  time  for  making  the  application,  see  R.  S.  O. 
0.  IiXIV.  14;  and  headnote,  p.  1264.  The  time  may  be  extended  by  virtue  of 
O.  UV.  7;  JJe  Oliver  and  Scott's  Arbitration,  43  0.  D.  310. 

(a)  See  O.  LII.  4.  A  copy  of  any  affidavit  intended  to  be  used  must  be 
served  with  the  notice  of  motion:  Ibid.  The  Ct.,  however,  has  power,  under 
0.  IiXX.  1,  to  allow  affidavits  in  support  of  the  motion  to  be  read,  though  not 
served  with  the  notice  of  motion:  Me  Wyggeaton  Hospital  and  Stephenson,  54 
L.  J.  Q.  B.  248. 

(a)  See  Arbitration  Act,  1889,  s.  10;  O.  LII.  4;  and  headnote  at  p.  1264. 
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2320. 

Motion  paper 
to  set  down 
award  as  a 
special  case 

fDan.  Pr. 

1861.] 


2321. 

Hemorandum 
on  setting 
down  award 


Formal  parts:  see  Form  30. 

To  move  on  behalf  of  the  above-nainied  A.  B.  [or  as  may  he\, 
that  the  award,  dated  the of ,  19 — ,  of  X.  Y.,  the  arbi- 
trator acting  under  the  submission  to  arbitration  contained  in 
(State  what :  as  in  Form)  2318),  may  be  set  down  for  hearing  as 
a  special  case  upon  the  questions  thereby  submitted  for  the  opinion 
of  this  Court. 


(Short  title  and  reference  to  the  record.) 

Set  down  the  award,  dated  the of ,  19 — ,  of  Mr.  X.  Y., 

the  arbitrator  in  this  action,  for  hearing  as  a  special  case. 

Dated of ,  19—. 

(Name  and  address  of  solicitor  or  party  setting  doum.) 


2322. 

Notice  of 
setting  down. 


Formal  parts :  see  Form  31 . 

Take  notice  that  I  have  this  day  set  down  (Continue  as  in 
preceding  form  to  the  end) . 


2323. 

Summons 
that  arbi- 
trator state 
a  special  case 
upon  a  point 
of  law  (<2). 
[Dan.  Pr. 
1861]. 


Title :  as  in  Form  2304;  other  formal  parts:  as  in  Form  1076. 
on  the  part  of  C.  D.,  that  Mr.  E.  F.,  the  arbitrator  in  this  matter, 
may  be  ordered  to  state  a  special  case  for  the  opinion  of  the  Court 
upon  the  following  question  of  law  'which  has  arisen  in  the  course 
of  the  reference,  namely:  (State  the  question  of  law  upon  which  it 
is  desired  that  a  special  case  should  be  stated) . 

Dated  (dc. :  Conclvde  as  in  Form  1076,  including  the  footnote). 


(6)  See  Arbitration  Act,  1889,  s.  7  (b).  Where  the  special  case  is  stated 
for  the  opinion  of  a  Judge  of  the  0.  D.,  it  will  be  assigned  to  a.  Judge 
by  ballot  at  the  Writ,  &o.  Department,  Central  Office,  after  which  it  must  be 
filed  at  the  Filing  Department,  Central  Office  (fee,  £1).  An  office  copy  is 
taken,  and  it  is  then  entered  for  hearing  by  the  Chancery  Cause  Clerk  (fee 
£2).  A  special  ease  for  the  opinion  of  the  Divisional  Ct.,  K.  B.  D.,  is  filed 
at  the  Crown  Office  Department  (Room  478),  where  it  is  set  down  in  Crown 
paper  for  hearing'by  three  Judges.  Fee  for  filing,  £1 ;  Ct.  fees,  1884,  No.  28. 
As  to  a  special  case  stated  by  an  arbitrator,  either  voluntarily,  or  at  the 
request  of  the  parties,  or  by  order  of  the  Ot.,  upon  a  question  of  law  arising 
in  the  course  of  a  reference,  see  Arbitration  Act,  1889,  s.  19. 

(c)  See  O.  XXXIV.  5;  App.  G.  No.  25. 

(«f)  See  Arbitration  Act,  1889,  s.  19.  No  appeal  lies  from  an  order  on  a 
special  case  stated  under  sect.  19;   seous,  as  to  a  special  case  stated  under 


S.  29.]  THE  A.KBITRATION  ACT,  1889.  127T 

2324. 

Title:  as  in  Form  2304^;  other  formal  parts:  as  in  Form  1076.  Summons  for 
on  the  part  cf  A.  B.,  that  the  applicant  may  be  at  liberty  to  enforce  an 
enforce  the  award  of  E.  F.,  the  arbitrator  [or,  E.  F.  and  G.  H.,  ^^^''^ii'- 

,  ,  .  '-     '  '    [Dan.  Jrr. 

the  arbitrators;    or,   L.   M.,   the  umpire]  in  this  matter   duly  1866.] 

appointed  by  submission,  dated  the of  ,  19—,  in  the 

same  manner  as  a  judgment  or  order  to  the  same  efiect. 

And  that  the  respondent  do  pay  the  applicant  his  costs  of  this 
application,  to  be  taxed. 

Dated  (do.  r  Conclude  as  in  Form  1076,  including  the  footnote) . 


2325. 

Formal  parts:  see  Form  8.  Affidavit t» 

...  .  support. 

1.  By  a  submission  in  writmg  dated  the  of ■,  19 — ,  [Dan.  Pr. 

E.  F.,  of ,  was  [.or,  E.  F.,  of ,  and  G.  H.,  of ,  were]  ^^^^''^ 

duly  appointed  the  arbitrator  [or,  arbitrators]  to  determine  the 
matters  in  difference  between  the  above-named  A.  B.  and  CD. 

2.  The  said  E.  F.  [or,  the  said  E.  F.  and  G.  H.]  duly  entered 
on  the  said  reference,  and  made  his  [or,  their]  award  in  writing 

on  the  of ,  19 — ,  which  has  been  taken  up  by  the  said 

A.  B. 

3 .  The  said  award  [or,  a  duplicate  of  the  said  award  duly  signed 
by  the  said  E.  F.  (or,  E.  F.  and  G.  H.)]  is  now  produced  and 
shown  to  me,  marked  A.  B.  1,  and  a  true  copy  thereof  is  now 
produced  and  shown  to  me,  marked  A.  B.  2. 

sect.  7:  Be  Knight  and  Tabernacle,  ^c.  Society,  (1892)  2  Q.  B.  613,  O.  A..; 
Se  KirMeatham  Local  Board  and  Stockton  Water  Board,  (1893)  1  Q.  B.  375, 
O.  A.;  Me  Eolland  S.S.  Co.  and  Bristol,  §■0.  Co.  Arbitration,  95  L,  T.  769, 
O.  A.;  British  Westinghouse,  §c.  Co.  v.  Underground  Electric  Rys.,  (1912) 
3  K.  B.  128,  C.  A.,  and  (1912)  A.  C.  673.  As  to  proceedings  upon  a  special 
case,  see  Chap.  XXXVI.,  p.  1077. 

(e)  See  Arbitration  Act,  1889,  s.  12;  Seton,  396.  An  award  may,  with 
leave  of  the  Ct.  or  a  Judge,  be  enforced  at  any  time,  though  the  time  for 
moving  to  set  it  aside  has  not  elapsed:  O.  XLII.  31a.  The  originating  sum- 
mons may  by  leave  be  served  out  of  the  jurisdiction,  provided  the  relief 
claimed  is  within  O.  XI.  1:  see  O.  XI.  8a.  For  form  of  order,  see  Seton, 
385,  No.  5.  An  application  for  leave  to  enforce  an  award  under  'sect.  12  is 
made  both  in  C.  D.  and  K.  B.  D.  by  originating  summons  under  0.  LIV.  4f. 
The  applicant  must  produce  before  the  Master  the  original  award  (or  a 
duplicate),  and  a  copy  thereof,  together  with  an  affidavit  verifying  both  the 
original  and  copy  award.  The  order  must  be  drawn  up.  On  issuing  execution 
the  copy  award  must  be  filed  (no  fee)  at  the  Writ,  &c.  Department,  Central 
Office,  together  with  the  order  for  leave  to  enforce  it.  In  both  divisions  the 
award  wUl  be  marked  with  a  seal  to  indicate  that  execution  has  issued  on 
it.  All  subsequent  proceedings  should  bear  the  reference  number  of  this 
proceeding. 


1*^78  STATUTORY  JURISDICTION.      [Ch.  XXXVIII. 

[If  cm  umpire  has  been  appointed  by  the  parties  or  by  ihe 
arbitrators,  say :  Th.e  said  E.  F.  and  G.  H.,  being  unable  to 
agree  on  their  award,  L.  M.  was,  in  pursuance  of  the  terms 
of  the  said  submission,  appointed  by  the  parties  to  the  refer- 
ence [or,  by  the  said  E.  P.  and  Gr.  H.]  umpire,  and  the  said 

L.  M.  as  such  umpire  duly  toads  his  award  on  the of 

,  19-.J 


Section  XXX. — ^Assurance  Companies  Act,  1909 
(9  Edw.  7,  c.  49). 

lJ)an.  Pr.,  pp.  1906—1912.] 

The  above  Act  repeals  the  Life  Assurance  CJompanies  Acts,  1870,  1871  and 
1872,  and  the  Employers'  liability  Insurance  Companies  Act,  1907. 

By  sect.  2  proyision  is  made  for  the  deposit  in  Ct.  by  every  assurance  com- 
pany of  £20,000,  and  for  rules  being  made  by  the  Board  of  Trade  as  to 
payment  of  dividends  thereon,  and  the  withdrawal  and  transfer  of  deposits. 

The  following  rules  have  been  made  by  the  Board  of  Trade  as  to  applications 
to  the  Ct.  under  the  Assurance  Companies  Acts: — 

(1)  Rules  dated  28  August,  1872,  under  the  Iiife  Assurance  Acts. 

(2)  Revised  rules  dated  13  August,  1903,  under  the  same  Acts. 

(3)  Rules  dated  17  January,  1908,  under  the  Employers'  Liability  Insur- 

ance Companies  Act,  1907. 

(4)  Rules  dated  6  June,  1910,  under  the  Assurance  Companies  Act,  1909. 
The  rules  of  1910  provide  QSo.  4)  that  the  Ot.  may,  on  the  appUcation  of 

the  company,  order  payment  of  the  accruing  interest  to  the  company,  and 
(No.  9)  that  any  such  application  to  the  Ct.  shall  be  made  as  prescribed  by 
rules  of  Ot.,  and  until  otherwise  prescribed,  in  the  like,  manner  ia  which  similar 
applications  under  the  Life  Assurance  Companies  Acts,  1870  to  1872,  and 
tihe  Employers'  Liability  Insurance  Companies  Act,  WO?,  were  made  imme- 
diately prior  to  the  commencement  of  the  Assurance  Companies  Act,  1909. 

No  rules  of  Ot.  were  ever  made  dealing  with  applications  under  the  Assur- 
ance Companies  Acts. 

An  application  for  payment  of  dividends  can  only  be  made  by  x>^iiion:'. 
Royal  Bxchange  Assurance,  W.  N.  (1910)  211. 

No.  9  of  the  Board  of  Trade  Rules  of  1910  provides  that  any  application 
under  Noe.  6  and  7  of  those  rules  dealing  with  the  deposit  fund  must  be  served 
on  the  Board  of  Trade. 

There  is  no  provision  in  any  of  the  rules  enabling  the  deposit  fund  to  be 
dealt  with  by  summons,  so  that  a  petition  is  necessary  (/). 


2326. 

pSo^^  JForwM?  parts:  see  Form  35;  title  and  reference  to  record:  see 

Form  1078  (2)  {p.  492). 

1.  Your  petitioners,  the  above-named  — —  (hereinafter  called 
the  corporation  [company]),  were  incorporated  [by  Eoyal  Charter 

(/)  For  the  purpose  of  lodging  the  deposit  in  Ct.,  the  forms  under  the 
Parliamentary  Deposits  Acts,  pp.  1296 — 1306,  and  the  Tramways  Act,  1870, 
pp.  1315 — 1319,  can  readily  be  adapted. 


S.  30.]  ASSURANCE  COMPANIES  ACT,   1909.  1279 

dated as  a  corporation  witL.  perpetual  euccession]  in  the  year 

18 —  [under  the  Companies  Acts,  1862  to  1890  [or  as  may  be],  as 
a  company  limited  by  shares]. 

2.  {State  any  other  facts  relating  to  the  constitution.) 

3.  The  principal  office  of  the  corporation  [the  registered  office 
of  the  company]  is  situate  at . 

4.  The  objects  of  the  corporation  under  and  by  virtue  of  the 
said  Royal  Charter  [or  as  may  fee]  include  amongst  other  things 
the  businesc;  of  life  insurance  [or,  The  objects  for  which  the  com- 
pany was  established  include  amongst  other  things  the  business 
■of  life  insurance]. 

5.  On  the  — ■ — ,  19 — ,  in  pursuance  of  the  above-mentioned 
Assurance  Companies  Act,  1909,  and  of  a  warrant  of  the  Board  of 
Trade  dated  the  — — ,  19 — ,  the  corporation  [company]  transferred 
to  the  account  of  the  Paymaster-General  for  the  time  being  for 
and  on  behalf  of  the  Supreme  Court  of  Judicature,  to  the  credit 
■of  "  Ex  parte  the  — —  Corporation  [Company]  in  respect  of  life 

assurance  business,"  the  sum  of  £20,000  [or,  the  sum  of  £ 

(State  description  of  stock)  which  was  then  of  the  market  value 

•of  £20,000  or  thereabouts]. 

6.  The  corporation  [company]  is  desirous  that  the  said  £20,000 
may  be  invested  in  Consols  and  of  receiving  the  dividends  as  they 
-■accrue  due  thereon  [or,  of  reoeiving  the  dividends  as  they  accrue 
<due  on  the  said  £ stock]. 

Your  petitioners  therefore  pray  as  follows: 

1.  That  the  said  £20,000  may  be  invested  in  Consols, 
and  that  the  dividends  as  they  accrue  due  on  such  Consols 
may  be  paid  to  your  petitioners  [or,  that  the  dividends 

(accrued  and)  as  they  accrue  due  on  the  said  £ stock 

may  be  paid  to  your  petitioners]. 

2.  Or,  that  such  other  order  may  be  made  as  this 
Court  shall  think  fit. 

And  your  petitioners  will  ever  pray,  dc. 

INoTE. — It  is  not  intended  to  serve  this  petition  on  any  person. 
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2327. 

Notice  of 
motion  for 
production  of 
cestuis  que  vie 
out  of  Court 
(h). 

[Dan.  Pr. 
1867.] 


Section  XXXI.— The  Cestui  Que  Vie  Act,  1707  (^r). 

[JDan.  Pr.,  pp.  1866—1870.] 

In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge  (i).) 

(Title;  as  thus:) 
Ex  parte  E.  P. 

In  the  matter  of  an  indenture  of  lease  made  the  — — , 
19 — ,  between  A.  B.  of  the  one  part,  and  C.  D.  of  the 
other  part  [or  as  may  &e]. 

And  in  the  matter  of  the  Cestui  Que  Vie  Act,  1707. 
Other  formal  parts :  see  Form  32. 
on  the  part  of  E.  F.,  of  (residence  and  description),  that  CD.,, 

of,  dc,  may  be  ordered,  on  the ,  19 — ,  to  produce  and  show 

at  the  door  of  the  parish  church  of  E.,  in  the  county  of  F.: 
between  the  hours  of  eleven  in  the  forenpon  and  one  in  the  after- 
noon [or  as  may  &e] :  according  to  the  provisions  of  the  above  Act : 
to  the  said  E.  F., 

Or,  to  G.  H.,  of,  t&c,  the  agent  of  the  said  E.  F., 
L.  M.,  N.  C,  and  P.  Q.,  in  the  above-mentioned  indenture  dated, 
dc,  respectively  described,  or  some  or  one  of  them. 


2328. 

Affidayit  in 
support. 
TDan.  Pr. 
1868.] 


Title:  as  in  preceding  Form;  other  formal  parts:  see  Form  8. 

1 .  Show  the  creation  of  the  life  estate ;  as  thus :  By  an  inden- 
ture made  the ,  19 — ,  between  A.  B.  of  the  one  part,  and 

C.  D.  of  the  other  part:  being  the  indenture  mentioned  in  the  title 
or  heading  of  this  affidavit:  certain  lands  therein  described,  situate 
at  W.,  in  the  parish  of  B.,  in  the  county  of  F.,  were  demised  by 
the  said  A.  B.  to  the  said  CD.,  for  and  during  the  lives  of  L.  M.,, 
N.  0.,  and  P.  Q.,  therein  respectively  described,  and  the  life  of 
the  longest  liver  of  them. 

2.  Shou;  the  applicant's  title  to  the  rei>ersion;  as  thus:  By  in- 
denture made  the  ,  19 — ,  between  the  said  A.  B.  of  the 

one  part,  and  me,  this  deponent,  of  the  other  part,  the  said  A.  B. 

(jr)  Cestui  Que  Vie  Act,  1707  (6  Anne,  c.  18  (o.  72  in  Eevised  Statutes)). 
See  Seton,  1713,  1714.  As  to  the  course  where  the  tenant  for  life,  or  oeHm  que 
vie,  is  abroad:  or,  though  alive,  cannot  be  prdduced:  see  6  Anne;  o.  18  (72),- 
BS.  2,  4;  Dan.  Pr.  1869. 

(A)  Cestui  Que  Vie  Aot,  1707  (6  Anne,  c.  18  (72)),  s.  1. 

(t)  See  O.  V.  9  (c).  The  application  must  be  made  by  aa  originating' 
notice  of  motion,  which  will  not,  of  course,  be  served  on  anyone.  For  fona 
of  order  on  ex  parte  motion,  see  Seton,  1713,  No.  1. 
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granted  an^  conveyed  to  me,  my  heirs  and  assigns,  all  the  lands 
comprised  in,  and  demised  by,  the  said  indenture  of  lease,  but 
subject  to  such  lease.  I  am  now  entitled  to  the  reversion  of  the 
said  lands,  expectant  pn  the  death  of  the  survivor  of  the  said 
L.  M.,  N.  0.  and  P.  Q. 

3.  State  special  ground  for  the  application;  as  thus:  I  have 
good  cause  to  believe  that  all  of  them  the  said  L.  M.,  N.  0.,  and 
P.  Q.,  are  dead;  and  that  such  deaths  are  concealed  by  the  said 
CD.,  the  lessee,  and  present  tenant  of  the  said  lands. 

4.  Show  means  of  knowledge. 


2329. 

Formal  parts :  see  Form  30 .  Motion  paper 

To  move  on  behalf  of  E.  F.,  in  the  annexed  order  dated,  dc,  tionoi  ^sttUs 
named,  that  C .  D .,  therein  named,  may  be  ordered  to  produce  ?«« «-«?  in  .  . 
L.  M.,  N.  O.,  and  P.  Q.,  therein  also  named  (if  before  commis-  default  (A).  ' 
sioners:  before  C ,  of,  dc,  and  D ,  of,  dc,  at ,  in  the  f??";^'- 

lobo,  J 

county  of ,  on  the of ,  19 — ,  between  the  hours  of 

and o'clock  in  the  forenoon  of  that  day;  if  before  the 

Court :  at  the  bar  of  this  Court,  at  the  sitting  of  this  Court,  on 

the of ,  19 — ),  according  to  the  statute . 

An  affidavit  in  support  accompanies . 


2330. 

Formal  parts :  see  Form  8 .  Affidavit  in 

1 .  Prove  service  of  the  order  to  produce  fit  the  church  door :  see  [Dd,n.  Pr. 
Form  980.  ^^^^-^ 

2.  Prove  attendance  there  and  non-production ;  as  thus :  On  the 
of ,  19 — ,  I  personally  attended  and  waited  at  the  door 


of  the  parish  church  of  E.,  in  the  county  of  F.,  from  before  the 
hour  of  eleven  of  the  clock  in  the  forenoon,  till  after  the  hour  of 
one  of  the  clock  in  the  afternoon  of  that  day :  being  the  place  and 
time  appointed  by  the  said  order  of  the  — — ,  19 — ,  for  the  pro- 
duetioii  by  the  said  C.  D.  to  me  of  L.  M.,  N.  0.,  and  P.  Q.,  in 
the  said  order  named,  or  some  or  one  of  them;  but  the  said  CD. 
did  not,  nor  did  any  person  on  his  behalf,  attend  at  the  time  and 
plqfio  ^foresaid  and  produce  the  said  L.  M.,  N.  0.,  and  P.  Q.,  or 

•  (A)  See  Cestui  Que  Vie  Act,  1707  (6  Anne,  o.  18  (72)),  s.  1 .  For  form  of  order, 
see  Seton,  1713,  No.  2.  If  the  eestui  que  vie  is  ordered  to  be  produced  before 
Commissioners,  and  such  production  is  not  made,  their  return  is  filed  in  the 
Crown  Office. 

D. — V.  81 
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any  or  either  of  them';  nor  have  the  said  L.  M.,  N.  0.^  and  P.  Q., 
or  any  or  either  of  them,  heen  produced  to  me  since  the  date  of  the 
said  order. 


2331. 

Motion  paper 
for  final  order 
on  non-pro - 
duetion  (2). 
[Dan.  Pr. 
1868.] 


Formal  parts:  see  Form  30. 

To  move  on  hehalf  of  E.  F.,  in  the  annexed  order,  dated,  die, 
named,  for  an  order  that  L.  M.,  N.  O.,  and  P.  Q.,  in  the  said 
order  named,  may  he  deemed  to  he  dead:  in  the  event  of  their  not 
being  produced  in  open  Court,  pursuant  to  such  order,  on  the 

An  affidavit  of  service  of  the  order  accompanies. 


AfBdavit  in 
snpporti 
[Dan.  Pr. 
1868.] 


Formal  parts :  see  Form  8 . 

1.  Prove  service  of  the  order  for  production  in  Court: 
Form  980. 


see 


2333. 

Summons 
(originating) 
to  confirm 
contract  for 
sale  of  an 
annnity  («)- 
[Dan.  Pr. 
1929.] 


Section  XXXII. — ^^The  Consolidated  Fund  (Peumanent 
Charges  Eedemption)  Act,  1873  (m). 

[Ban.  Pr.,  pp.  1928,  1929.] 

19—.    B.  No.  — . 
In  the  High  Court  of  Justice, 
Chancery  Division. 
(Name  of  Judge  (p) .) 

In  the  matter  of  an  annuity  granted  to  (State  whom). 
And  in  the  flatter  of  the  Consolidated  Fund  (Permanent 
Charges  Redemption)  Act,  1873. 
//  there  are, respondents  to  the  summons,  say : 
Let  (dc. :  Proceed  as  in  Form  1075  to  which  is  issued)  upon 
the  application  of 

If  there  are  no  respondents  to  the  summons,  say : 
Let  all  parties  concerned  (d!c. :  Proceed  as  in  Form  1077  to 

(I)  See  Cestui  Que  Vie  Act,  1707  (6  Anne,  o.  18  (72)),  s.  1.  For  form  of  order, 
see  Seton,  1713,  No.  3. 

(m)  See  Consolidated  Fund  (Permanent  Charges  Eedemption)  Act,  1873 
(36  &  37  Vic.  u.  57). 

(«)  See  such  Act,  ss.  2,  5.  An  application  under  this  Act  may  be  "made 
by  originating  summons:  Ibid.,  s.  5.  As  to  the  application  of  the  purchase- 
money,  see  Ibid.,  ».   3. 

(o)  See  O.  V.  9  (6). 
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at  the  time  specified  in  the  margin  hereof)  upon  the  hearing 

of  an  application  on  the  part  of 

In  either  case,  continue  thus : 

A.  B.,  of  (address  and  description) : 

1 .  That  the  contract  dated  the  —. —  of ,  19 — ,  made  between 

instate  whom),  for  the  redemption  of  the  annuity  (Describe  it,  as 
in  agreement)  may  be  confirmed. 

2.  That  the  Lords  Commissioners  of  His  Majesty's  Treasury 

may  be  at  liberty,  on  or  before  the of  : ,  19 — ,  to  pay  the 

sum  of  £ (purdhase-money)  into  Court,  to  the  credit  of  "  Ex 

parte  A.  B.  In  the  matter  of  the  Consolidated  Fund  (Permanent 
Charges  Redemption)  Act,  1873." 

3.  That  it  may  be  referred  to  the  taxing  master  to  tax  the 
applicant  and  (Namt  any  other  persons  entitled  to  their  costs) 
their  costs  of  this  application;  and  that  such  costs  when  taxed  may 

be  paid  out  of  the  said  sum  of  £ ,  when  so  paid  into  Court  as 

aforesaid. 

4.  That  the  residue  of  the  said  sum  of  £ may  be  invested 

in  Consols  [or  as  may  &e],  and  that  the  dividends  as  they  accrue 
thereon  during  the  life  of  the  applicant  A.  B.  may  be  paid  to  the 
applicant  A.  B.  until  further  order. 

Dated  (dc. :  Caatolitde  as  in  Form  1075,  including  the  footnote, 
-or  1077). 


Section  XXXIII.— The  Defence  Acts,  1842  to  1873  (p). 

[Dan.  Pr.,  pp.  1881-1884.]  ^^^^ 

In  the  High  Court  of  Justice,  19 — .    B.  No.  — .       Summons 

Chancery  Division.  fo"mves™ 

(Name  of  Judge  (r) .)  mentof 

■  compensation 

paid  in  by  the 
{p)  Defence  Act,  1842  (3  &  6  Vic.  c.  94),  ss.  25 — 28.    As  to  the  various  other    ^Var  Depart- 

-Acts  relating  to  the  purchase  of  hereditaments  required  for  naval  or  military  meat,  and  for 
purposes,  see  Seton,  2457.    The  practice  as  to  the  payment  in  of  compensation  payment  of 
under  these  Acts  is  the  same  as  in  the  case  of  payments  in  under  the  Lands  (.g_a,nt  for 
■Clauses   Consolidation   Acts    (see  Dan.   Pr.   1881,   n.    (m)):    as  to   which   see  life  (y). 
Dan.  Pr.  1532,  1810,  1811 ;  and  Forms  2185  to  2187,  and  notes  thereto.     As  to   [Dan.  Pr. 
-service  of  notices  on  or  by  the  Secretary  of  State  for  War,  see  Defence  Act,   1883.] 
1860,  s.  45;  Dan.  Pr.  1883. 

C2)  -^ee  Defence  Act,  1842,  s.  26 ;  amended  by  Queen's  Remembrancer.  Act, 
1859  (22  &  23  Vio.  o.  21),  s.  8;  Defence  Act,  1860  (23  &  24  Vic.  c.  112), 
88.  23,  46;  Dan.  Pr.  1882,  1883..  An  original,  application  at  Chambers  under 
these^  Acts  is  made  by  originating  summons,  not  inter  partes  (Form  1075), 
where  there  are  reapondefnts,  or  em  parte  (Form  1077),  where  there  are  no 
respondents:  in  other  cases,  by  an  ordinary  summons.  For  forms  of  Orders, 
see  Seton,  2454. 

(>•)  SeeO.  V.  9  (6). 

81(2) 
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In  the  matter  of  the  estate  of  A.  B.,  deceased  [or  as 
may  be]. 

And  in  the  matter  of  the  Defence  Act,  1860. 
[Or,  And  in  the  matter  of  the  Defence  Acts,  1842  to 
1873— or  as  may  he\. 
If  there  are  respondents  to  the  summons,  say :  Let  {dc. :  Pro-' 
ceed  as  in  Form  1075  to  which  is  issued),  upon  the  application 
of 

//  there,  we  no  respondents,  say:  Let  (dc:  Proceed  as  in 
Form  1077  to  at  the  time  specified  in  the  margin  hereof),  on  the 
hearing  of  an  application  on  the  part  of 

In  either  case,  continue  thus:  C.  D.,  of  (residence  and  descrip- 
tion): 

1 .  That  the  costs  of  the  applicant  of  and  conisequent  upon  thi& 
application  may  be  taxed,  as  between  solicitor  and  client. 

2.  That  the  said  costs  when  taxed  may  be  paid  out  of  the  £A.. 
cash  in  Court  to  the  credit  of  "  In  the  matter  of  the  Defence  Act,. 
1860 — The  account  of  the  devisees  under  the  will  of  A.  B., 
deceased"  [or  as  may  be]:  being  money  paid  into  Court  to  the- 
said  credit  by  His  Majesty's  Principal  Secretary  of  State  for  the 
War  Departmeiit,  as  compensation  for  certain  lands  settled  by  the 
will  of  the  said  A.  B.  [or  as  may.  be],  required  to  be  taken,  and 
kept  fre'e  from  buildings,  for  the  purposes  of  the  Defence  Acts^. 
and  any  damage  sustained  in  respect  thereof  [or  as  may  be],  and 
as  an  equivalent  for  the  expenses  consequent  on  such  payment. 

3.  That  the  residue  of  the  said  £A.  may  be  invested  in  Consols- 
[or  as  may  be]. 

4.  That  the  dividends  as  they  accrue  due  on  the  said  Consols, 
during  the  life  of  the  applicant  CD.  may  be  paid  to  the  applicant 
CD.  until  further  order. 

Or,  in  lieu  of  paragraphs  2,  3,  4,  if  the  summons  is  framed 
with  a  Pay  Office  schedule,  say :  that  the  funds  in  Court  may 
be  dealt  with  as  directed  in  the  schedule  hereto  (s) . 
Dated  (c^c. ;  Conclude  as  in  Form  1075,  including  the  footnote,, 
or  1077). 


2335. 

AfSdavitin         Jformol  parts:  see  Form  8. 

support.  '^ 

[Dan.  Pr.  1 .  8tate  the  settlerrimt  of  the  lands  in  question ;  as  thus :  The- 

■  ■-■  atove-named  A.  B.  by  his  last  will,  dated,  dc,  devised  allliis  real 

estate  to  me,  this  deponent,  for  my  life;  with  remainder  to  such 

(s)  The  directions  for  payment  of  costs,  investment,  and  payment  of  divi- 
dends will  be  contained  in  a  payment  schedule  to  the  order:  S,  C.  Funds  Stiles,. 
1905,  rr.  6,  10,  24,  25,  46. 
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of  my  sons  as  shall  1>e  living  at  my  deatl},  as  tenants  in  common  in 
lee.     The  said  testator  died  on,  dc,  and  probate  of  his  said  will 

was  granted  on  the ■,  19 — ,  by  the  (Principal)  Registry  of  the 

Probate  Division  of  this  Court  to  E .  F . 

2.  State  what  lands  were  required  bi/  the  War  Department  to 
be  take?i  and  kept  free  from  buiMings,  de. ;  as  thus :  On  or  about 

the  — '■ —  of ,  19 — ,  His  Majesty's  Principal  Secretary  of  State 

for  the  War  Department  gave  notice  that  certain  lands  situate  in 
the  parish  of  M.,  in  the  county  of  K.,  particularly  specified  in  the 
First  Schedule  to  such  notice,  were  required  to  be  taken  absolutely 
for  the  construction  of  works,  under  the  powers  and  provisions  of 
the  Defence  Act,  1860;  and  that  certain  other  lands  situate  in  the 
said  parish,  and  specified  in  the  Second  Schedule  to  such  notice^, 
were  required  to  be  kept  free  from  buildings  and  other  obstruc- 
tions, for  the  purposes  of  the  said  Act.  The  lands  so  required  to 
be  taken  absolutely  contained  together  by  admeasurement  — a. 
—  r.  — p.,  or  thereabouts;  and  the  lands  so  required  to  be  kept 
free  from  buildings  contained  by  admeasureantent  — a.  — r.  — p., 
or  thereabouts;  ,and  all  the  said  lands  were  part  of  the  estates 
devised  by  ,the  will  of  the  said  A.  B.  [;or  as  may  be]. 

3 .  State  how  fhe  armount  of  compensation  has  been  determined ; 

as  thus :  By  an  agreement  made  the of ,  19 — ,  between 

me,  this  deponent,  as  devisee  for  life  under  the  said  will  [or  as 
•ynay^  &e],  of  the  one  part,  and  the  said  Principal  Secretary  of  State 

of  the  other  part,  it  was  agreed  that  the  sum  of  £ should  be 

the  lamount  of  the  compensation  to  be  paid  for  the  lands  so 
required  to  be  taken,  and  kept  free  from  buildings,  and  any 
damage  sustained  in  respect  thereof  (i) . 

4.  State  the  payment  of  the  compensation  into  Court;  as  thus  : 

On  or  (about  the  — —  of  ,   19 — ,  the  said  sum  of  £ : 

fcogethel-  with  £30  las  an  equivalent  for  the  expenses  consequent 
upon  such  payment,  as  provided  by  the  Defence  Act,  1860  (m)  : 
was  paid  by  the  said  Principal  Secretary,  of  State  into  Court  to 
the  credit  jOf  "  In  the  matter  of  the  Defence  Act,  1860 — The 
account  of  the  devisees  under  the  will  of  A.  B.,. deceased"  [or  as 
m^^  be]. 

ij.  Negative  right  of  any  other  person:  see  Form  2191,  para- 
graph 8.  •      

2336. 

(See  Form  2189:  which  can  be  adapted.)  Summons  for 

investment  of 

fund  in  the 

purchase  of 
(0  See  Defence  Act,  1860  (23  &  24  Vic.  c.  112);  ss.  10,  11;  Seton,  2458.         real  estate  («). 

(m)  See  Defence  Act,  1860  (23  &  24  Vie.  c.  112),  s.  21;  Dan.  Pr.  1882.    ■■    [Dan.  Pr. 
(x)  See  note  ip),  at  p.  1283.  18S2.] 
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2337. 

Petition  for 
transfer  and 
payment  of 
fond  to  abso- 
lute owner 

[Dan;  Pr. 
1S82.] 


(See  statements  in  Form  2335,  and  paragraph  1  of  Form  2190: 
which  can  be  adapted.) 


Section  XXXIV.- 


-The  East  India  Unclaimed  Stock 
Act,  1885. 

ISan.  Pr.,  p.  1916.] 


Under  the  East  India  Unclaimed  Stock  Act,  1888  (48  &  49  Vie.  c.  2S),  where 
any  person  claims  any  stock  or  dividends  which  have  been  transferred  or  paid 
to  the  account  of  the  Secretary  of  State  in  Council,  and  he  is  not  able  to 
satisfy  the  Bank  of  his  right  thereto,  he  may  by  petition  in  a  summary  way 
state  and  verify  his  claim  in  the  Chancery  Division.  The  petition  must  be 
served  on  the  Secretary  of  State  or  on  one  of  his  under-secretaries,  or  on  his 
assistant  under-eecretary,  at  the  India  Office  (sect.  8).  At  any  time  before 
re-transfer  of  stock  and  payment  of  dividends,  any  person  may  apply  to  the 
Chancery  Division  by  motion  or  petition  to  rescind  or  vary  any  order  made 
for  re-transfer  or  payment  (sect.  11).  Where  any  stock  or  dividends  have 
been  re-transferred  or  paid,  and  a  claim  is  made  by  a  new  claimant,  the  bank 
will  not  be  responsible  for  tiie  same  to  such  other  claimant.  If  a  new  claimant 
establishes  his  title  and  is  unable  to  obtain  payment  from  the  former;  claimant, 
the  Court  shall,  on  application  by  petilion  by  the  new  claimant,  order  the 
Secretary  of  Stete  to  transfer  to  him  such  stock  as  it  thinks  just  (sect.  12). 
An  application  under  sect.  8  of  the  Act  will  be  made  by  an  originating  petition, 
intituled  in  the  matter  of  the  Act.  An  application  under  sect.  11  to  rescind 
or  vary  an  order  will  be  made  by  ordinary  motion  or  petition,  which  will  bo 
intituled  in  the  same  way  as  the  order  which  it  is  sought  to  discharge. 


2338. 

Summons 
(originating) 
for  an  account 
by  the  admin- 
istrator or  in- 
terim curator 
of  a  conviot's 
property  (a). 
[Dan.  Pr. 
1906.] 


Section  XXXV.— The  Fokfeituee  Act,  1870(0). 
IDan.  Pr.,  pp.  1905,  1906.] 

19—.    B.  No. . 

In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Jvdge  (b).) 

In  the  matter  of  the  property  of  A.  B.,  a  convict. 
And  in  the  matter  of  the  Forfeiture  Act,  1870 . 
Between  His  Majesty's  Attorney-General 

[or  as  may  6e]       ....     Plaintiff, 

and 
E.  F Defendant. 


(j')  See  note  (p),  at  p.  1283.  As  to  applications  dealing  with  money- 
paid  into  Ct.  under  the  Defence  Acts  being  made  by  petition,  see  Dan.  Pr. 
1883;  and  Seton,  2458,  2459. 

(a)  See  Forfeiture  Act,  1870  (33  &  34  Vie.  c.  23).  As  to  this  Act,  see  Dan. 
Pr.  1905;   Seton,  1585,  1586. 

(a)  See  Forfeiture  Act,  1870,  o.  28.  The  application  is  made  by  originatinfr 
summons,  which  will  be  ea;  parte  (Form  1074)  if  leave  to  issue  writ  only  is 
asked,  which  is  all  such  section  authorises. 

(6)  See  0.  V.  9  (6). 
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Let  (j0c.  .•  Proceed  as  in  Form  1074  to  which  is  issued),  upon 
the  application  of  His  Majesty's  Attorney-General:    , 

Or,  of  C.  ID.,  of  {residence  and  description),  who  claims  to  be 
tho  heir-at-law  [or,  next  of  kin]  of  the  above-named  A.  B, 
— or  as  may  be  (c) : 
that,  pursuant  to  sect.  28  of  the  above-mentioned  Act,  he  may  be 
at  liberty  to  issue  a  writ  of  summons  against  and  calling  upon 
E.  F.,  the  administrator  [or,  interim  curator]  appointed  under  the 
said  Act  of  the  property  of  the  above-named  A.  B.  {or  other 
person  who,  without  legal  authority,  shall  have  possessed  himself 
of  any  part  of  the  property  of  the  convict),  to  account  -for  his 
receipts  and  payments  in  respect  of  the  property  of  the  said  A.  B. ; 
alternatively,  that  tl\e  said  E.  F.  may  be  ordered  to  account  as 
aforesaid;  and  that  all  proper  consequential  directions  may  be 
given. 

Dated  {dc. :  Conclude  as  in  Form  1074,  including  the  footnote). 


Section  XXXVI. — The  Life  Assurance  Companies  (Payment 
INTO  Court)  Act,  1896. 

lJ)an.  Pr.,  pp.  1912—1914.] 

Zife   Assurance   Companies    (^Payment  into  Court)   Act,   1896. — Summary  of 
Material  Provisions  of  M.  8.  G.  1883. 

Affidavit  on  payment  into  Court. — A  company  desiring  to  make     Oedee. 

a  payment  into  Court  under  the  Act  must  cause  an  affidavit  by  its 

secretary  or  other  officer  to  be  filed,  intituled  in  the  prescribed  form,  i 

and  sei>ting  forth: — 

(a)  A  short  description  of  the  policy,  and  a  statement  of  the 

persons  entitled  thereunder,  according  to  the  terms  of  the 
policy,  with  the  names  and  addresses  of  such  persons,  so 
far  as  known  to  the  company. 

(b)  A  short  statement  of  the  notices  received  by  the  company, 
'        claiming  an  interest  in  or  title  to  the  money  assured,  the 

dates  when  such  notices  were  received,  the  dates  of  with- 
drawal of  such  notices,  if  any,  as  have  been  withdrawn, 
and,  except  as  to  notices  withdrawn,  the  addresses,  so 
far  as  known  to  the  company,  of  the  persons  by  whom 
such  jiotices  have  been  given. 

(c)  A  statement  that,  in  the  opinion  of  the  board  of  directors 

of  the  company,  no  sufficient  discharge  can  be  obtained 
otherwise  than  by  payment  into  Court  under  the  Act. 

(d)  The  submission  by  the  company  to  pay  into  Court  such 

further  sum,  if  any,  whether  for  interest  or  otherwise,  as 
the  Court  or  a  Judge  may  direct,  and  to  pay  any  costs 
which  the  Court  or  a  Judge  may  consider  under  the  cir- 
cumstances of  the  case  ought  to  be  paid  by  the  company. 

(e)  An  undertaking  by  the  company  forthwith  to  transmit  to 

the  Paymaster  any  notice  of  claim  received  by  the  com- 
pany after  the  making  of  the  affidavit,  with  a  letter 
referring  to  the  title  of  such  affidavit. 

(o)  As  to  the  persons  who  may  apply,  see  Forfeiture  Act,  1870,  s.  28. 
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(f)  The  place  where  the  company  may  be  served  with  any  peti-  Obdbb, 

tion,  summons,  order,  or  notice  of  any  proceeding  re-  -'^ — ^^^ — 
lating  to  the  money LIVc.  1. 

l<lo  deduction  for  costs. — ^The  company  must  not  deduct  coets  or 
expfenses  of  payment  into  Court -,;      2. 

No  ■paymeHt  in  without  leave  where  action  pending. — ^No  payment     . 
into  Court  is  to  be  made,  where  any  action  to  which  the  company 
is  a  party  is  pending  in  relation  to  the  policy  or  moneys  thereby     ; 
assured,  except  by  leave  obtained  by  summons  in  the  action „      3. 

Notice  of  payment  in. — Is  to  be  given  by  the  company  by  prepaid 
letter  to  the  several  persons  appearing  by  the  affidavit  to  be  entitled 
to  or  interested  in  the  money  paid  into.  Court,  or  to  have  given  notice 
of  claim,  except  where  the  notice  has  been  withdrawn,  and'  except  - 
so  far  as  the  name  or  address  of  any  such  person  is  unknown  to  the 
company „      i. 

Application  by  petition  or  summons. — ^Any  person  claiming  to  be 
entitled  to  or  interested  in  the  money  may  apply  by  petition,  or 
(where  the  fund  does  not  exceed  fil,000)  by  summons „      5. 

Address  for  service. — ^No  petition  or  summons  is  to  be  answered 
or  issued,  unless  the  applicant  names  therein  a  place  where  he 
may  be  served  with  any  petition,  &c.  relating  to  the  money  „      6. 

Parties  to  he  served. — Unless  otherwise  directed,  the  applicant  i» 
not  to  serve  the  application  on  the  company,  except  where  he  asks 
for  payment  of  costs  by  the  company.  The  application  must,  how- 
ever, be  served  on,  or  notice  of  it  given  to,  every  person  who,  by  the 
affidavit  on  which  payment  into  Court  was  made,  appears  to  be  en- 
titled to,  or  interested  in,  or  to  have  a  claim  upon  the  money,  or 
who  has  given  any  further  notice  which  has  been  transmitted  to 
the  Paymaster  „      7. 


2339. 

Affidavit  on 
payment  into 
Court  (d). 
[Dan.  Pr. 
1912.] 


In  the  High  Court  of  Justice, 
Chancery  Division. 

In  the  matter  pf  the  Policy  No. 


of  the  A.   B. 


H. 


Insurance  Company,  on  the  life  of  G. 

and 
In  the  matter  of  the  Life  Assurance  Companies  (Pay- 
ment into  Court)  Act,  1896(e). 
I,  E.  P.,  of  {address  and  description),  make  oath  and  say  as 
follows: 

1 .  I  am  the  secretary  [or,  actuary — or  as  may  be]  of  the  above- 
named  A.  B.  Insurance  Company,  and  have  been  duly  authorized 
by  the  Board  of  Directors  of  the  said  company  to  depose  to  this 
affidavit  (e). 

2.  On  the of ,  18 — ,  the  said  policy,  No.  ,  was 

effected  by  G.  H.,  pf  {address  and  description),  with  the  said 

company  upon  his  own  life  for  the  sum  of  £ ,  payable  to  the 

executors,  administrators,  and  assigns  of  the  said  G.  H.,  on  proof 
being  furnished  to  the  reasonable  satisfaction  of  the  directors  for 
the  time  being  of  the  said  company  of  the  death  of  the  said  G.  H. 

id)  See  life  Assurance  Companies  (Payment  into  Court)  Act,  1896  (59  Vie. 
c.  8),  b.  3;  O.  LIVc.  1,  and  headnote,  supra. 

(e)  As  to  thib  title,  see  O.  LIVc.  1,  and  headnote,  supra. 
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The  said  policy  was  subject  to  the  payment  of  the  annual  premium 
of£^(^). 

3.  I  am  informed  and  believe  that  the  said  Gr.  H.  died  on  or 

about  the of ,  19 — ,  whereupon  the  said  sum  of  £ 

became  payable  according  to  the  terms  of  the  said  policy  ►  The 
legal  personal  representative  of  the  said  Gr.  H.  is  L.  M.,  of 
(address  and  description);  but,  under  the  circumstances  herein- 
after appearing,  the  said  L .  M .  is  unable  to  give  a  good  discharge 
for  the  moneys  payable  under  or  by  virtue  of  the  said  policy  (g) . 

4.  The  notices  received  by  the  company  claiming  an  interest  in 
cr  title  to  the  moneys  assured,  together  with  the  dates  when  such 
notices  were  received,  and  the  dates  of  withdrawal  of  such  notices 
as  have  been  withdra^^n,  and  the  names,  a;nd,  except  as  to  notices 
withdrawn,  the  addresses,  so  far  as  the  same  are  known  to  the  said 
company,  of  the  persons  by  whom  such  notices  have  been  given^; 
are  las  follows  (*): — 


Date  of  receipt  of 
notice. 


{1)   11  January,  1898 

{2)  7  March,  1898.... 
{3)  6  June,  1899    . .  . . 


{4)  12  July,  1900  . . . 

(5)  8  August,  1900  . 
{6)  10  August,  1900. 


Name  and  address  of  person 
or  persons  giving  notices. 


O.  P.  &  Co.  on  behalf  of 
a.  R.  and  "W.  A.  Gr. 


C.  J.    H.   of   ,   in  the 

county  of •,  gentleman. 

The  said  O.  P.  &  Co.  On 
behalf  of  the  said  Gr.  B. 
andW.  A.  G. 

B.  D.  of ,  in  the  county 

of .  ^ 


C.  E.  T.  of 
county  of  — 


in  the 


Y.  Z.  ol ,  in  the  county 

of  . 


Nature  of  notice. 


Notice  of  assignment  by  the 
said  G.  -H.  to  the  said 
G.  R.  and  "W.  A.  G. 

Notice  of  assignment  to  him. 


Notice    of    withdrawal   of 
Notice  No.  1 . 


Notice  of  assignment  by  the 
said  G.  H.  to  him  subject 
to  redemption . 

Notice  of  assignment  by  the 
said  B.  D.  to  him. 

Notice  that  policy  was  held 
by  the  said  C,  B..  T.  in 
trost  for  him. 


5 .  In  the  opinion  of  the  Board  of  Directors  of  the  said  company 
no  sufficient  discharge  can  be  obtained  for  the  moneys  payable 
under  the  said  policy  otherwise  than  by  payment  into  Court  under 
the  (above-mentioned  Act  (fc) . 

6.  The  said  company  submits  to  pay  into  Court  such  further 


{g')  See  O.  LIVc.  1  (a),  and  headnote,  p.  1287. 
(J)  See  O.  LIVo.  1  (5),  and  headnote,  p.  1287. 
(A)  See  0.  LIVc.  1  (c),  and , headnote,  p.  1287. 
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sum,  if  any,  whether  for  interest  or  otherwise,  as  the  Court  or  a 
Judge  may  direct,  and  to  pay  any  costs  which  the  Court  or  a 
Judge  may  consider  under  the  circumstancee  of  the  case  ought  to 
be  home  by  the  said  company  (?) . 

7.  The  said  company  undertakes  forthwith  to  transmit  to  the 
paymaster  any  notice  of  claim  received  by  the  said  company  after 
the  making  of  this  affidavit,  with  a  letter  referring  to  the  title 
thereof  {m) . 

8 .  The  said  company  may  be  seized  with  any  petition,  summons, 
order,  or  notice  of  any  proceeding  relating  to  the  moneys  assured 
by  the  said  policy  at  its  registered  office  (State  where)  (n) . 

Sworn  (dc. :  as  in  Form  8). 


2340. 

Notice  of 
payment  into 
Court  {p). 
[Dan.  Pr. 

\9u.y 


Lodgment  Schedule  (o)  . 

In  the  High  Court  of  Justice, 
Chancery  Division. 
Ledger  Credit. 

In  the  matter  ,of  the  Policy  No. 
Insurance  Company,  on  the  life  of  G.  H. 


Piled 


19—. 


of  the  A.  B. 


Particulars  of  funds 
to  be  lodged. 

Name  and  address  of  the  company 
desiring  to  make  the  lodgment. 

Money. 

Cash 

The  A.  B.  Insurance  Company  of 

£        s.d. 
1,000     0     0 

- 

Piled  by  Messrs.  H.  &  Co.,  solicitors,  on  behalf  of  the  A.  B. 
Insurance  Company. 


Sir, 

(Title:  as  in  preceding  Porm.) 

As  solicitors  for  and  on  behalf  of  the  above-named  A.  B. 
Insurance  Company,  we  beg  to  inform  you  that  the  company  has, 
pursuant  to  the  provisions  of  the  above-mentioned  Act,  paid  into 
Court  the  sum  of  £1,000,;  being  the  amount  assured  by  the  above- 
mentioned  policy  on  the  life  of  G.  H.,  described  as  of ,  in 

(0  See  0.  LIVc.  1  (d),  and  headnote,  p.  1287. 

(m)  See  O.  LIVo.  1  (e),  and  headnote,  p.  1287. 

(»)  See  O.  LIVc.  1  (/),  and  headnote,  p.  1287. 

(o)  See  S.  O.  Funds  Rules,  1905,  r.  41c.  The  schedule  must  be  annexed  to 
the  a£BdaTit  on  paying  in.  An  office  copy  of  the  schedule  must  be  left  with 
the  Paymaster.     Is.  stamp  is  required  on  the  Sched.  for  the  Paymaster. 

(j»)  See  O.  LIVc.  4,  and  headnote,  p.  1288. 


S.  38.}  THE  MERCHANT  SHIPPING  ACT,  1894.  1^91 

the  county  of ,  and  in  respect  of  which  policy  the  company 

has  received  notice  of  a  claim  from  ,you  or  on  your  behalf. 

We  are,  Sir, 

Your  obedient  servants, 
To  Mr.  B.  D.  H.  &  Co. 

{Address :  as  in  Notice  receimd  hy  the  Company.) 


2341. 

(See  Form  2148,  which  cm  he  adapted.)  Petition  for 

payment  out 
of  the  fund 

{?)■ 

[Dan.  Pi. 

1914.] 

2342. 

(6'ee  Form  2149,  which  can  he  adapted.)  Summons  for 

'  payment  out 

. M. 

[Dan.  Pr. 

Section  XXXVII.— Light  Kailways  Acts,  1896  (59  &  60  Vic.  ^^""^ 
c.  48)  AND  1912  (2  &  3  Gm.  V.  c.  19). 

Sect.  11  (k)  of  the  Act  of  1896  empowers  the  Light  Railway  Coonmissionere 
in  making  an  order  under  that  Act,  to  include  therein  a  provision  in  the  case  of 
a  new  company  requiring  the  company  to  make  a  deposit,  and  providing  for 
the  time  of  making,  and  the  application  of  the  deposit.  , 

No  rules  have  been  made  by  the  Board  of  Trade  by  virtue  of  sect.  16  (2) 
of  the  Act  of  1896,  stating  whether  applications  with  reference  to  the  deposit 
should  be  made  by  petition  or  summons,  but  such  applications  liave  been 
made  by  originating  summons  under  O.  LV.  r.  2  (6),  and  the  practice  under 
the  Tramways  Act,  1870,  adopted.  The  forms  under  the  last-mentioned  Act, 
Nos.  2382  to  2391,  can  easily  be  made  applicable. 


Section  XXXVIII.— The  Merchant  Shipping  Act,  1894  (s). 

iJDan.  Pr.,  pp.  1885-1887. J  g^^g 

In  the  High  Court  of  Justice,  Petition  for 

Chancery  Division.  orrf rfiartof 

(Name  of  Judge  (u).)  a  ship,  vested 

^  '  ^     \    I  I  bytransmis- 

(j?)  See  O.  LIVc.  5,  and  headnote,  p.  1288.     A  petition  is  necessary  where  ^'"^  ^^^ 
the  amonnt  exceeds  £1,000.    The  petition  need  not  be  served  on  the  company,   ™^g^  i^ 
except  where  costs  are  claimed;  but  it  must  be  served  on  all  parties  appear-   [Dan.  Pr. 
ing  by  the  afSdavit  filed  on  behalf  of  the  company  to  have  any  interest:,   1886.] 
O.  LIVo.  7,  and  headnote,  p.  1288. 

(r)  The  application  should  be  made  by  summons  where  the  amount  paid 
in  does  not  exceed  *1,000:  O.  LIVc.  S,  and  headnote,  p.  1288.  The  summons 
must  be  an  originating  one,  not  inter  partes:  see  Form  1075,  1077.  As  to 
service,  see  0.  LIVc.  7,  and  headnote,  p.  1288. 

(«)  See  Merchant  Shipping  Act,  1894  (67  &  58  Vic.  c.  60).  By  R.  S.  0. 
(Merchant  Shipping)  1894,  the  jurisdiction  of  the  High  Ot.  under  the  Act, 
with  the  exception  of  that  under  ss.  28,  30,  504,  is  vested  in  the  Probate, 
Divorce  and  Admiralty  Division. 

(0  See  Merchant  Shipping  Act,  1894  (67  &  58  Vic.  o.  60),  s.  28. 

(«)  See  O.  V.  9  ((0- 
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In  the  matter  of  the  ship  "  City  of  London  "  [or  as  may 
hel  '    ■ 

And  in  the  matter  of  the  Merchant  Shipping  Act,  1894. 
To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  A.  B.,  of  {residence  and  description). 

Showeth  as  follows: 

1 .  State  the  registry  in  Engtfmd  of  the  ship,  or  share  of  ship, 
to  which  the  petition  relates. 

2.  State  how  the  property  in  such  ship  or  share  has  become 
vested  by  transmissipn  on  the  death  of  an  owner,  or  on  the  marriage 
of  a  female  owner,  in  the  petitioner ;  and  that  he  is  a  person  not 
qualified,  to  be  an  ouMer  of  a  British  ship. 

Your  petitioner  therefore  prays,  as  follows: 

1.  That  the  said  ship  \pr,  share]  may  be  directed  to  he 
sold  and  the  proceeds  thereof  paid  to  your  petitioner,  or 
otherwise  disposed  of  in  such  manner  as  to  this  Court 
may  seem  fit. 

2.  That  the  right  to  transfer  the  said  ship  [or,  share]  to 
the  purchaser  thereof  may  be  declared  to  be  vested  in 
CD.,  of  {residence  amd  description);  or  in  such  other 
person  as  to  this  Court  may  seem  fit. 

Or  that  {Conclude  as  in  Form  36;  and  add  footnote. 
Form  37). 


2344. 

Summons  for 
order  to  pro- 
hibit the 
dealing  with 
a  ship,  or 
share  of  a 
ship  (x). 
[Dan.  Pr. 
1886.] 


{Title :  as  in  preceding  Form.) 

If  there  are  respondents  to  the  summons,  say,:  Let  {do. :  Pro- 
ceed as  in  Form  1076  to  which  is  issued),  upon  the  application 
of 

//  there  are  no  respopdents,  say :  Let  {dc. :  Proceed  as  in 
Form  1077  tO  at  the  time  specified  in  the  margin  hereof),  on  the 
hearing  of  an  application  on  the  part  of 

In  either  case,  continue  thus :  A.  B.,  of  {residence  and  descrip- 
tion), that  any  dealing  with  the  ship  [or,  the  share  of  C.  D.  of 
the  ship]  called  the may  be  prohibited  until,  dc,  dc. 


(ic)  See  Merchant  Shipping  Act,  1894,  s.  30.  Under  R.  S.  C.  (Merchant 
Shipping),  1894,  r.  2,  the  application  may  be  made  by  summons  or  otherwise, 
and  either  ex  parte  or  upon  service  of  notice  on  any  person  as  the  Ot.  may 
direct. 


S.  39.]  THE  NATIONAL  DEBT  ACT,  1870.  129S 

Section  XXXIX.--The  National  Debt  Act,  1870(«/). 

IDan.  Pr.,  pp.  1914—1916.] 

2345. 
In  the  High  Court  of  Justice,  Petition 

Chancery  Division.  re- transfer  of 

{Name  of  Jttdge  (a).)  stock,  and 

Ex  parte  B.  A.  S.,  W.  A.  S.,  F.  H.  W.,  and  A.  E.  W.  Se^^s%). 
[pr  as  may  &e].  mTi^"^ 

In  the  matter  of  the  National  Debt  Act,  1870. 
To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  E.  A.  S.,  of,  dc,  W.  A.  S.,  of,  dc, 
F.  H.  W.,  of,  dc,  and  A.  E.  W.,  of,  dc. 
Showeth  as  follows: 

1 — 6.  {Statements  Showing  that  a  sum  of  £266  consolidated 
£3  per  cent,  ofrmuities  was  in  1803  purchased  in  the  names  of  the 
trustees  of  a  marriage  settlement,  upon  certain  trusts.) 

7.  The  dividends  upon  the  said  annuities  were  duly  received  by 
the  said  trustees,  and  the  survivor  of  them,  down  to  and  including 
the  dividend  due  in  respect  thereof  in  the  month  of  July,  1812: 
since  which  year  no  dividends  have  been  received  in  respect  thereof; 
and  in  the  year  1822,  in  consequence  of  the  dividends  being  un- 
olaimedj  the  said  annuities,  and  the  dividends  then  due  thereon, 
were,  in  pursuance  of  the  provisions  of  the  said  Act  of  Parlia- 
ment (&),  carried  over,  and  have  ever  since  been,  and  are  now, 
standing  to  the  account  of  the  Commissioners  for  the  Reduction  of 
the  National  Debt,  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England.  '  . 

8 — 17.  {Statements  showing  that  the  petitioners  F.  H.  W-.  and 
A.  E.  W  were  the  representatives  of  the  last  surviving  trustee 
of  the  marriage  settlement;  and  that  the  other  petitioners  were 
beneficially  entitled  to  the  fund.) 

(y)  See  National  Debt  Act,  1870  (33  &  34  Vic.  o.  VI),  ss.  51—68.  The 
former  Unclaimed  Stock  Acts  (56  Geo.  III.  c.  60,  s.  5;  8  &  9  Vic.  o.  62; 
24  &  25  Vie.  c.  3,  s.  8)  are  repealed  by  the  Statute  Law  Kevision  Act,  1870- 
(33  &  34  Vic.  c.  69),  b.  1,  and  Sched.:  see  Seton,  2463,  2464. 

(z)  For  forms  of  ordter  on  petitions,  see  Seton,  2460 — 2462,  Nos.  1—5.  A 
claimant  whose  petition  has  been  dismissed  cannot  present,  without  the  leave 
of  the  Ct.,  another  petition,  althqugh  he  alleges  that  he  has  obtained  further 
evidence  in  support  of  his  claim:  Re  May,  25  C.  D.  231,  C.  A.  As  to  in- 
qniringr  into  the  beneficial  interest  of  the  parties  claiming,  see  Ex  p.  Roakrow,. 
W.  N.  (1885)  3.  As  a  general  rule,  funds  in  Ct.  belonging  to  the  estate  of  a 
deceased  person  are  not,  after  the  expiration  of  ten  years  from  his  deaths 
paid  to  his  legal  personal  representative  without  notice  to  the  beneficiaries  s 
Practice  Note,  W.  N.  (1904)  135;   Gordon  v.  Smith,  W.  N.   (1913)  161. 

(a)  See  0.  V.  9  (d). 

(6)  56  Geo.  III.  c.  60. 
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Your  petitioners  therefore  pray,  that:  upon  payment 
by  your  petitioners  E.  A.  S.  and  W.  A.  S.  to  His 
Majesty's  Attorney-General  and  the  Commissioners  for 
the  Reduction  of  the  National  Debt,  of  their  costs  of  this 
application  and  relating  thereto:  to  be  taxed  in  case  the 
parties  differ:  the  said  sum  of  £266  Consolidated  £3  per 
cent.  Annuities,  or  a  sum  of  Consols  representing  the 
said  sum  of  Consolidated  £3  per  cent.  Annuities,  for- 
merly standing  in  the  names  of  (State  names  of  parties), 
and  afterwards  transferred  to  and  now  standing  to  the 
account  of  the  Commissioners  for  the  Reduction  of  the 
National  Debt,  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  with  all  dividends  accrued 
due  thereon  since  the  transfer  of  such  stock  to  the  said 
Commissioners,  and  the  accumulations,  if  any,  thereof, 
may  be  transferred  and  paid  by  the  said  Commissioners 
to  your  petitioners  P.  H.  W.  and  A.  E.  W. :  they  under- 
taking to  apply  the  same  according  to  the  trusts  affecting 
the  same. 

Or  that  {conclvdmg  as  in  Form  36;  and  footnote. 

Form  37). 


Section  XL. — National  Instjhance  Act,  1911  (c). 
2346. 
Originating     The  High  Court  of  Justice, 

mot^n°(d).  Chancery  Division.  (Reference  No.) 

i^gTi^"^'  Mr.  Justice (e). 

In  the  matter  of  the  National  Insurance  Act,  1911, 

and 
[In  the  matter  of  the  employment  of  ministers  of  the 
United  Methodist  Church,  &c.  {or  as  may  fee)]. 
Take  notice,  that  the  Court  wiU  be  moved  on day,  the  — — 

(e)  National  Insurance  Act,  19U  (1  &  2  Geo.  V.  c.  55),  ».  66.  Where  the 
Commissioners  desire  to  submit  the  question  whether  any  class  of  employment 
is  within  the  meaning  of  Part  I.  of  the  Act,  they  shall  institute  proceediiigB 
for  that  purpose  in  the  C.  D.  by  originating  notice  of  motion,  and  such 
notice  of  motion  shall  be  served  on  the  person  or  one  of  the  persons  as  between 
whom  and  the  Commissioners  the  question  has  arisen:  0.  LVb. 

((?)  App.  B.  Form  18b.  The  portion  of  the  title  in  italics  is  not  pai'fc  of 
the  prescribed  form,  but  appears  to  be  necessary  in  order  to  giye  a  distingni^h- 
ing  title  to  the  proceeding.  For  the  practice  on  issuing  an  originating  noidee 
of  motion,  see  n.  (e),  p.  863.  Such  evidence  may  be  filed  by  the  Commissioners 
or  the  person  or  persons  served  with  the  notice  of  motion  as  they  may  be 
advised:  0.  LVb. 

(e)  0.  V.  r.  9  (c). 


S.  41.]  THE  OPEN  SPACES  ACT,  1906.  1*^^'^ 

of next,  at  10.30  o'clock  in  the  forenoon,  or  as  soon  thereafter 

as  counsel  can  be  heard,  byj  counsel  on  behalf  of  the  Insurance 
Commissioners  acting  under  the  above-mentioned  Act  for  the 
decision  of  the  Court  as  to  whether  the  class  of  employment 
specified  hereunder  is  or  is  not,  or  will  or  will  not  be,  employment 
within  the  meaning  of  Part  I.  of  the  Act,  or  that  such  other  order  '' 

may  be  made  in  the  premises  as  the  Court  may  think  fit. 

Dated,  &c. 

To,  &c. 

The  class  of  employment  to  which  this  notice  refers  is  employ- 
ment (State  the  class  as  clearly  and  succinctly  as  may  be) . 


Section  XLI. — ^The  Open  Spaces  Act,  1906  (/). 

[J)a».  Pr.,  pp.  1929,  1930.] 


(/}  This  Act  (6  Edw.  VII.  c.  2S)  consolidates  Metropolitan  Open  Spaces 
Acts,  1877  and  1881  (40  &  41  Vic.  o.  35;  44  &  45  Vic.  c.  34);  Open  Spaces 
Act,  1887  (50  &  61  Vic.  c.  32);  Open  Spaces  Act,  1890  (53  &  54  Vie.  c.  15). 

The  Act  (sect.  20)  defines  an  "open  space  "  as  meaning  any  land,  whether 
inclosed  or  not,  on  which  there  are  no  buildings,  or  of  which  not  more  than 
one-twentieth  part  is  covered  with  buildings,  and  the  whole  or  the  remainder 
of  which  is  laid  out  as  a  garden,  or  is  used  for  purposes  ,of  recreation,  or  lies 
waste  and  unoccupied. 

Where  an  open  space  is  vested  in  trustees  (not  being  trustees  elected  or 
appointed  under  any  local  or  private  Act  of  Parliament)  for  any  charitable 
purpose,  and  as  part  of  their  trust  estate,  and  it  appears  to  the  majority  of 
the  trustees  that  the  open  space  is  no  longer  required  for  the  purposes  of  their 
trust,  or  that  the  same  may  with  advantage  to  the  trust  be  dealt  with  under 
the  4th  section  of  the  Act,  the  trustees  may,  in  pursuance  of  a  special  resolu- 
tion, and  where  the  open  space  is  subject  to  the  provisions  of  the  Charitable 
Trusts  Acts,  1853  to  1894,  with  such  authority  or  approval,  as  is  required  by 
those  Acts  for  a  sale  of  the  open  space,  and  in  othetr  cases  in  pursuance  of  an 
order  of  the  Court,  to  be  obtained  as  mentioned  below,  convey  or  demise  the 
open  space  to  any  local  authority  on  such  terms  as  they  may  ag<ree,  and  the 
local  authority  wUl  thenceforth  be  entitled  to  hold  the  same  as  an  open  space 
on  the  terms  and  under  the  conditions  specified  in  the  conveyance  or  demise, 
or  on  such  terms  or  under  such  conditions  as  may  be  so  authorised  or  approved, 
or  as  the  Court  may  from  time  to  time  order,  as  the  case  may  be. 

The  Court  is  defined  by  the  Act  (sect.  4  (2))  as  meaning  the  High  Court  or 
the  County  Court  of  the  district  in  which  the  whole  or  any  part  oi  the  open 
space  is  situate. 

An  order  of  the  Court  may  be  made  upon  application  by  the  trustees  in 
manner  directed  by  rules  of  Court,  and  the  Court,  before  making: any  order, 
may  direct  such  inquiries  to  be  made,  such  consents  to  be  obtained,  and  notice 
to  be  given  to  such  persons  as  to  the  Court  seem  expedient,  and  may  make  such 
order  thereon  as  in  the  discretion  of  the  Court  appears  proper  (sect.  4  (3)). 

As  no  rules  of  Court  have  been  made,  the  application  will  be  by  petition; 
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2347. 

Request  for 
direotion  for 
lodgment  of 
cash  (h). 
[Dan.  Pr. 
1801.] 


Section  XLII. — Parliamentary  Deposits  AcTs(gr). 

[Dan.  Pr.,  pp.  1801—1809.] 

(1.)  Deposit  in  Court,  Investment,  and  Payment  out. 

High  Court  of  Justice, 
Chancery  Division. 

Ex  parte  the  undertaking  of  the  A.  B.  Railway  Bill 
[or  as  may  be] . 

Ledger  credit     

(Fol. ). 

The  paymaster  is  hereby  req[uested  to  issue  a  direction  to  the 
Baak  to  receive  from  {Here  insert  the  name  or  names  of  the  person 
or  persons  named  in  the  warrant  or  order  of  one  of  the  Clerks  in 
the  office  of  the  Clerks  of  Parliament,  or  of  one  of  the  Clerks  of 
the  Private  Bill  Office  of  the  House  of  Commons  (i))  the  sum  of' 
£ ,  to  be  lodged  pursuant  to  the  Act  9  &  10  Vic.  c.  20,  and  a 

(^)  Parliamentary  Deposits  Act,  1846  (9  &  10  Vic.  c.  20);  Parliamentary 
Deposits  and  Ponds  Act,  1892  (55  &  56  Vio.  o.  27);  see  Seton,  2413—2425; 
Stand.  Ord.  Ho.  of  Lds.  1901,  56—59;  Stand.  Ord.  Ho.  of  Com.  1901,  56— 159; 
Encycl.  Laws  of  Eng.  tit.  "  Parliamentary  Deposits."  As  to  the  abandon- 
ment of  a  railway,  see  Dan.  Pr.  1808;  Seton,  2423,  2424.  The  Board  of  Trade 
is  empowered  to  grant  a  warrant  of  abandonment  in  respect  of  a  railway 
authorised  to  be  constructed  by  Act  passed  before  the  year  1867  (30  &  31 
Vie.  c.  127,  8.  31).  As  to  a  railway  authorised  by  an  Act  passed  in  or  since 
1867,  a  special  Act  for  abandonment  had  to  be  obtained  prior  to  the  Parlia- 
mentary Deposits  and  Bonds  Act,  1892:  Se  Uxbridge  and  Bickmanswortfi 
Ry.,  43  C.  D.  536,  540,  557.  But  now,  when  the  undertaking  lias  been 
abandoned,  the  Ct.  can  deal  with  the  deposit  under  sect.  1  of  the  Act  of 
1892  without  a  special  abandomnent  Act  being  obtained:  Be  Torrington 
and  Okehampton  Ry.  Bill,  (1907)  1  Ch.  186.  Proceedings  under  the 
Parliamentary  Deposits  Act,  1846,  are  (1)  paymeint  or  transfer  of  deposit 
into  Ct.^  sects.  2,  3;  (2)  investment  of  cash  deposit  and  dividends: 
sect.  4;  and  (3)  re-payment  or  re-transfer  of  deposit  to  the  depositors,  or  to- 
persons  appointed  by  them,  on  the  termination  of  the  Session  of  Parliament  in 
which  the  bill  has  been  Introduced,  or  the  rejection  or  withdrawal  of  the  bill,  or 
if  &e  bill  is  not  allowed  to  proceed,  or  the  depositors  fail  to  present  a  petition, 
or  an  Act  is  passed  authorising  the  undertaking:  sect.  5;  but  the  Standing 
Orders  require  that,  in  the  case  of  a  railway,  tramway,  or  subway,  provisions, 
shall  be  inserted  in  the  special  Act  authorising  the  undertaking,  to  the  effect 
that,  notwithstanding  the  Parliamentary  Deposits  Act,  1846,  the  deposit  is 
under  certain  circumstances  to  be  applied  otherwise  than  provided  by  that 
Act;  see  "Forfeiture  of  Deposit,"  p.  1300. 

(h)  Pay  Office  Form  10;  Parliamentary  Deposits  Act,  1846,  ss.  2,  3,-: 
S;  O.  Funds  Rules,  1905,  r.  30.  The  money  when  lodgfed  will  not  be  placed 
on  deposit:  S.  0.  Funds  Rules,  1905,  r.  77  (c).  A  fee  of  Is.  is  payable  on 
the  request,  by  a  stamp  impressed  thereon:  Ord.  as  to  S.  0.  Fees,  1884,  Sohed. 
No.  106;  Ord.  as  to  Stamps,  July,  1884.  As  to  the  forms  of  direction  and. 
receipt,  see  Forms  1788,  1789. 

(i)  See  Parliamentary  Deposits  Act,  1846,  o.  2. 
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warrant  of  a  clerk  in  the  Private  Bill  Office  of  the  House  of 
Commons  [or  as  may  be],  dated ,  19—. 

(Signature) . 

(Address) . 

(Date) ,  19—. 


(Title :  as  in  preceding  Form.) 


Ledger  credit 
(Fbl.  — ). 

Authority  is  hereby  requested  for  the  transfer  by  (Here  insert 
the  name  or  names  of  the  person  or  persons  named  in  the  imrrant 
or  order  of  one  of  the  Clerics  in  the  Office  of  the  Clerks  of  Parlia- 
ment, or  of  one  of  the  Clerks  of  the  Prmzte  Bill  Office  of  the 
House  of  Commons  (i))  to  the  account  of  the  Paymaster-General 
for  the  time  being  for  and  on  behalf  of  the  Supreme  Court  of 

Judicature,  of    (Here  describe    the   securities;  as  thus:  £ 

Consols):  which  securities  are  to  be  transferred  pursuant  to  the 
Act  9  &  10  Vic.  c.  20,  and  a  warrant  of  a  clerk  in  the  Private 
Bill  Office  of  the  House  of  Commons  dated ,  19 — . 


2348. 

Request  for 
direction  for 
lodgment  of 
stock  {&) . 
[Dan.  Pr. 
1801.] 


(Signature) 

(Address) . 

(Dfte) ,  19- 


19- 


B.  No. 


In  the  High  Court  of  Justice, 
Chiancery  Division. 
(Name  of  Judge  (m).) 

(i)  See  previous  page. 

(i)  Pay  Office  Form  17;  see  Parliamentary  Deposits  Act,  1846,  s.  3;  S.  C. 
Funds  Rules,  1905,  r.  30.  As  to  the  fee  payable  on  the  request,  see  note  (A), 
preceding  page.  As  to  the  forms  of  direction  and  certificate  of  transfer,  see 
Forms  1792,  1793. 

(,1)  See  Parliamentary  Deposits  Act,  1846,  s.  4;  and  see  0.  LV._2  (6),  which 
provides  that  applications  for  investment,  payment  of  dividends,  and  payment 
out,  under  that  Act,  are  to  be  disposed  of  at  Chambers.  It  is,  however,  to  be 
gbserved,  that  the  Act  contains  no  provision  for  payment  of  dividends,-  but  only 
for  investment  of  them.  A  provision  is  usually  inserted  in  the  special  Act 
authorising  the  construction  of  a  railway,  tramway,  or  subway,  for  payment 
of  the  dividends  on  the  deposit  fund  to  the  depositpra  until  the  fund  shall 
have  been  repaid  to  them,  or  become  otherwise  applicable  as  therein  mentioned 
(see  "Forfeiture  of  deposit,"  p.  1300).  Unless,  therefore,  a  provision  is  con- 
tained in  the  special  Act  authorising  an  undertaking  that  the  dividends  on  the 
deposit  fund  shall  be  payable  to  the  depositors,  it  would  seem  that  there  is  no 
authority  for  making  an  order  to  that  efleot.  The  application  for  investment 
of  a  deposit  fund  and  dividends  under  sect.  4  of  the  Parliamentary  Depositis 
Act,  1846,  is  made  by  originating  summons.  As  to  the  investment  of  cash  under 
the  control  of  the  Ot.,  see  0.  XXII.  17. 

(«.)  See  O.  V.  9  (6). 

D.— F.  82 


2340. 

Originating 
summons  for 
investment  of 
deposit  money 
and  dividends 

[Dan.  Pr. 
1801.] 
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In  the  matter  of  the  undertaking  of  the  A.  B.  Eailway 
Bill  [or  as  may  &e]. 

And  in  the  matter  of  the  Parliamentary  Deposits  Act, 
1846. 
7/  there  are  respondents  to  the  summons,  say : 
Let  (dc. :  Give  names  and  addresses  of  respondents),  within 
eight  days  {dc. :  Proceed  as  in  Form  1075  to  which  is  issued), 
upon  the  application  of 
If  there  are  m>  respondents  to  the  summons,  say : 
Let  all  parties  ooncemed  (dc. :  Proceed  as  in  Form'  1077  to  at 
the  time  specified  in  the  margin  hereof),  upon  the  hearing  of  aji 
application  on  the  part  of 

In  either  case,  continue  thus:  A.  B.,  of,  dc,  C.  D.,  of,  dc, 
and  E.  F.,  of,  dc  (the  persons  named  in  the  warrant  or  order, 

or  the  survivors  or  survivor  of  them  (w)),  that  the  sum  of  £ 

cash  in  Court  to  the  credit  of  "  Ex  parte  the  undertaking  of  the 
A.  B.  Railway  Bill  "  may  he  invested  in  Consols  [or  as  may  &e]; 
and  that  the  dividends  to  accrue  on  such  annuities  [or  as  may  be] 

Or,  that  the  dividends  to  accrue  on  the  £ Consols  [or  as 

ma^  &e]  in  Court  to  the  credit  of,  dc, 
may  be  from  time  to  time  invested  in  Consols  [or  as  may  he]. 
Or,  if  the  sumwmis  is  framed  with  a  Pay  Office  schedule : 
that  the  funds  in  Court  may  be  dealt  with  as  directed  in  the 
schedule  hereto  (o) . 
Dated  {dc  :  Conclude  as  in  Form  1075,  includmg  the  footnote^ 
or  1077). 


2350. 

Originating 
summons  for 
payment  out 
of  cash  or 
stock  deposit, 
or  stock  pur- 
chased (p). 
[Dan.  Pr. 
1802.] 


Title:  as  in  preceding  Form;  other  formal  parts:  as  in 
Form  39  or  1075  or  1077. 

upon  the  application  of  A.  B.,  of,  dc,  C.  D.,  of,  dc,  and  E.  F., 
of,  dc  {the  person  or  persons  named  in  the  warrant  or  orders  or 

(m)  See  Parliamentary  Deposits  Act,  1846,  s.  4. 

(o)  The  directions  for  investment  will  be  contained  in  »  payment  schedule 
to  the  order:  S.  O.  Funds  Rules,  1905,  r.  6. 

(?>)  See  Parliamentary  Deposits  Act,  1846,  s.  5;  O.  LV.  2  (6);  and  n.  (?), 
p.  1296.  If  there  has  been  no  previous  application  with  regard  to  the  fund,  it 
will  be  made  by  an  originating  summons.  If  there  are  respondents  to  the  sum- 
mons, it  must  be  one  not  inter  partes  (Form  1075) ;  if  there  are  no  respondents, 
the  summons  must  be  ex  parte  (Form  1077).  Where  there  has  been  a  previous 
application,  an  ordinary  summons  will  suffice.  If  the  application  is  for  payment 
and  transfer  to  persons  appointed  by  the  depositors,  the  summons  should,  by 
analogy  to  the  practice  on  petitions,  be  signed  by  the  applicants,  and  their 
signatures  attested,  and  see  n.  (y),  infra;  and  where  a  public  company  applies, 
the  summons  should  be  sealed  with  its  common  seal,  which  does  not  require  to 
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the  survivor  or  survivors  of  them,  or  the  majority  of  them  (q)),- 

that  the  sums  of  £ Consols,  and  £ cash,,  in  Court  to  the 

credit  of  "  Ex  parte  the  undertaking  of  the  A.  B.  Kailway  Bill" 
[or  as  may  he\,  may,  be  respectively  transferred  and  paid  to  the 
applicants. 

Or,  to  G-.  H.3.  of  {residence  cmd  description),  and  I.  J.,  of, 

dc,  for  and  on  behaK  of  the  applicants. 
Or,  if  the  summons  is  framed  with  a  Pay  Offide  schedule :  that 
the  funds  in  Court  may  be  dealt  "with  as  directed  in  the  schedule 
hereto  (r).  ; 

Dated  (dc. :  Conclude  as  in  Form  39  or  1075  or  1077). 


2351. 

Formal  parts :  see  Form  8 .  Affidavit 

1 .  I  saw  the  iRight  Honourable  the  Earl  of ,  Chairman  of  Ij^nature  of 

Committees  of  the  House  of  Lords,  Chairman  of 

Or,  the  Eight  Honourable  ,  Speaker  of  the  House  of  House  of 

'         Commons,  Lords  or  of 

'  speaker  or 

Or,  ,  esquire.  Deputy  Speiaker  of  the  House  of  Com:-  Deputy 

/  .\  Speaker  of 

mons  (t),  _  House  of 

sign  the  certificate  or  paper  waiting  now  produced  and  shown  to  ™™"'^  W- 

me,  and  marked  A.  (m),;  and  purporting  to  be  (State,  shortly,  1802.] 

what;  as  thus:  a  certificate  dated  the  ,  19 — ,  that  on  the 

of  ,  19 — ^  the  Royal  assent  was  given  to  an  Act  of 

Parliament  intituled.  An  Act  {Pull  title)). 

Or,  1 .  I  know  and  am  well  acquainted  with  the  hand'writing 

of  the  Right  Honourable  (dc. :  as  above),  having  seen  him 

write. 

2.  The  name  or  signature  " ,"  set  and  subscribed  to  the 

said  paper  writing  [or,  to  the  paper  writing  now  produced,  dc, 

and  purporting  to  be,  do.  (as  above)],  is  of  the  proper  handwriting 

of  the  said  Earl  of [or  as  may  be]. 

be  verified:  see  Dan.  Pr.  1802;  Seton,  2420.  For  form  of  order,  see  Seton,  2413, 
'No.  1.  For  form  of  order  for  payment  out  on  oertifloate  of  Treasury  Solicitor 
of  execution  of  bond,  under  the  provisions  of  a,  special  Act,  see  Seton,  2414, 
No.  3.  In  the  year  1867  the  standing  order  providing  for  the  insertion  in  a 
special  Act  of  a  provision  for  giving  security  by  bond  was  rescinded;  so  that 
fluch  a  provision  will  not  be  found  in  any  Act  passed  since  that  year. 

(g)  See  Parliamentary  Deposits  Act,  1846,  a.  5. 

(f)  The  directions  for  payment  out  will  be  contained  in  a  payment  schedule 
to  the  order:  S.  O.  Funds  Rules,  1905,  r.  6. 

(«)  See  Parliamentary  Deposits  Act,  1846,  s.  3. 

(0  As  to  the  Deputy  Speaker,  see  Sx  p.  Stockbridge  Railway  Bill,  L.  R. 
2  Eq.  364. 

(«)  Exhibit  it.     For  form  of  memorandum  of  exhibit,  see  Form  27. 

82  (2) 
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2352. 

Affidavit  Formal  parts :  see  Form  8 . 

ri^Suresto^a      1-  On  the jof ,  19---,  I  saw  A.  B.  and  CD.  respec- 

aummons  (y).    tiygXy  named  in  the  paper  writing  now  produced  and  shown  to  me, 
1803.]  and  marked  A.  {x),  and  purporting  to  be  a  summons  taken  out  by 

them  in  this  matter,  duly  sign  the  said  summons. 

2.  The  names  or  signatures  " "  and  " ,"  respectively 

set  and  subscribed  at  the  foot  of  the  said  summons,  are  of  the 
respective  proper  handwriting  pf  the  said  A.  B.  and  CD. 


(2.)  AppUoatian  of  deposit  under  Special  Acts  relating  to 
Railways,  Tramtvays,  and  Svhioays. 

Forfeiture  of  deposit. — ^The  Parliamentary  Deposits  Act,  1846  (as  to 
which  see  n.  (jr),  p.  1296),  provides  for  re-payment  or  re-transfer  of  the  deposits, 
to  the  depositors  in  certain  events  (sect.  5).  The  Standing  Orders  provide  that, 
ia  the  case  of  a  railway,  tramway,  or  subway  Act,  clauses  shall  be  inserted  in 
the  special  Act  authorising  the  undertaking,  to  the  effect  that,  notwithstanding- 
anything  contained  in  the  Parliamentary  Deposits  Act,  1846,  the  deposit  shall 
not  be  paid  or  transferred  to  the  depositors  unless  the  company  shall,  previously 
to  the  expiration  of  the  period  limited  by  the  special  Act  for  completion  of  the 
undertaking,  open  the  railway,  tramway,  or  subway  for  public  traffic;  or  (if 
a  passenger  railway)  for  the  public  conveyance  of  passengers ;  but  that  a  pro- 
portionate part  of  the  deposit  shall  be  released,  if  a  part  of  the  undertaking 
shall  be  so  opened  within  the  prescribed  time;  and  that,  if  the  company  do  not 
so  open  the  undertaking  within  the  prescribed  time,  the  deposit,  or  so  much 
thereof  as  shall  not  have  been  paid  to  the  depositors — or  any  sum  of  money 
recovered  by  way  of  penalty  in  the  case  of  an  undertaking  promoted  by  an 
existing  company  whidi  is  possessed  of  a  railway,  tramway,  or  subway  already 
opened  for  public  traffic,  and  which  has,  during  the  past  year,  paid  dividends: 
on  its  ordinary  capital,  and  which  does  not  propose  to  raise,  under  the  bill,  a 
capital  greater  than  its  existing  authorised  capital — ^shall  be  applicable,  and, 
after  due  notice  in  the  Gazette,  shall  be  applied,  towards  compensating  any 
landowners  or  other  persons  whose  property  may  have  been  interfered  with, 
or  otherwise  rendered  less  valuable,  by  the  commencement,  construction,  or 
abandonment  of  the  said  railway,  tramway,  or  subway,  or  any  portion  thereof,, 
or  who  may  have  been  subjectM.  to  injury  or  loss  in  consequence  of  the  com- 
pulsory powers  of  taking  property  conferred  upon  the  company  by  the  Act; 
and  also  (in  the  case  of  a  tramway)  in  compensating  all  road  authorities  for 
the  expense  incurred  by  them  in  taking  up  any  tramway,  or  materials  connected 
therewith,  placed  by  the  company  in  or  on  any  road  vested  in  or  maintainable 
by  such  road  authorities  respectively,  and  in  making  good  all  damage  caused 
to  such  roads  by  the  construction  or  abandonment  of  such  tramway;  and  for- 
which  injury  or  loss  no  compensation,  or  inadequate  compensation,  shall  have- 
been  paid;  and  shall  be  distributed,  in  satisfaction  of  such  compensation  asi 
aforesaid,  in  such  manner,  and  in  such  proportions,  as  to  the  Court  may  seem- 
fit;  and  if  no  such  compensation  shall  be  payable,  or  if  a  portion  of  the  deposit 
fund,  or  of  the  sum  or  sums  of  money  recovered  by  way  of  penalty  as  aforesaid, 

(a)  Exhibit  it.    For  form  of  memorandum  of  exhibit,  see  Form  27. 

(y)  The  signatures  of  the  depositors  attested  by  a  solicitor  is  sufficient 
authority  to  enable  the  Ct.  to  order  payment  of  the  fund  deposited  to  the 
nominees  of  the  depositors,  or  of  the  survivors,  or  the  majority — ^whem  not  so 
attested,  verification  of  the  signatures  by  affidavit  is  required — when  the  sum- 
mons is  sealed  with  the  common  seal  of  the  company,  verification  by  affidavit 
of  the  sealing  is  not  necessary:  Seton,  2420. 
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uliaU.  have  been  found  sufficient  to  satisfy  all  just  claims  iu  respect  of  such 
compensation,  then  the  deposit  fund,  or  the  sum  or  sums  of  money  recovered  by 
way  of  penalty  as  aforesaid,  or  such  portion  thereof  as  may  not  be  required  as 
aforesaid,  shall,  if  a  receiver  has  been  appointed,  or  the  company  is  insolvent, 
and  has  been  ordered  to  be  wound  up,  or  the  undertaking  has  been  abandoned, 
shall  be  paid  or  transferred  to  such  receiver,  or  to  the  liquidator  or  liquidatorSI 
of  the  company,  or  be  applied,  in  the  discretion  of  the  Court,  as  part  of  the 
assets  of  the  company,  for  the  benefit  of  the  creditors  thereof,  and,  subject  to 
such  application,  shall  be  repaid  or  re-transferred  to  the  depositors.  The  words 
relating  to  winding-up  and  payment  to  the  liquidator  or  liquidators  of  a  com- 
pany are  directed  to  be  omitted  in  the  case  of  a  railway  company:  S.  0.  H. 
of  L.  X901,  158  (e),  note;  S..  O.  H.  of  L.  1901,  116  (c),  note.  In  a  bUl 
authorising  the  construction  of  a  new  line,  or  extending  the  time  for  com- 
pleting a  line  already  authorised,  not  promoted  by  an  existing  company 
qualifled  as  stated  above,  it  is  further  provided  that,  until  the  deposit  fund 
shall  have  been  repaid  to  the  depositors,  or  shall  have  become  otherwise  applic- 
able as  thereinbefore  mentioned,  any  interest  or  dividends  accruing  thereon  shall, 
from  time  to  time,  and  as  ofte^  as  the  same  shall  become  payable,  be  paid  to 
or  on  the  application  of  the  depositors.  The  present  form  of  the  clause  above 
quoted  differs  from  that  formerly  in  use,  and  has  been  altered  to  meet  the  re- 
quirements of  the  Parliamentary  Deposits  and  Bonds  Act,  1892  (55  &  56  Vic. 
c.  27),  which  abolished  forfeiture  to  the  Crown:  S.  0.  H.  of  L.  1901,  114^117; 
S.  O.  H.  of  O.  1901,  158;  and  see  Dan.  Pr.  1803—1806;  Setoe,  2420—2423. 
For  form  of  order  for  transfer  and  payment  out  of  part  of  a  deposit  fund  on 
part  completion  of  works,  see  Seton,  2414,  No.  4. 


2353. 

19—.     B.  No.  .        Summons 

In  the  High  Court  of  Justice,  Sg^tfof 

CLanoery  Division.  dividends  on 

stock  de- 

(Name  lof  Judge.)  posited  in 

In  the  taxatter  of  Ex  parte  the  undertaking  of  the  A.  B. 
B^ilway  Bill  [or  as  may  he]. 

And  in  the  matter  of  the  A.  B.  Eailway  Act,  19 — 
[or  as  may  fee]. 
If  there  are  respondents  to  the  summons,  say. : 
Let  (Sc. :  Proeeed  as  in  Form  1075  to  which  is  issued),  upon 
the  p,pplicatio)n  of 

//-  there  are  7m  respondents  to  the  summons,  say : 
Let  all  parties  ooinoerned  {dc. :  Proceed  as  in  Form  1077  to  at 
the  time  specified  in  the  margin  hereof),  upon  the  hearing  of  an 
application  on  the  part  of 

In  either  case,  continue  thus : 
A.  B.,  of,  dc,  CD.,  of,  dc,  and  E.  F.,  of,  dc.  (the  depositors), 

that  the  sum  of  £ cash  in  Court  to  the  credit  of  "Ex  parte 

the  undertaking  of  the  A.  B.  Railway  Bill,"  being  the  amount  of 

dividends  accrued  on  the  £ Consols  [or  as  may  fee]  in  Court 

to  the  same  credit,  may  be  paid  to  the  applicants, 

(a)  See  0.  LV.  2  (3).  The  application  is  made  by  originating  summons,  and 
must  be  entitled  in  the  matter  of  the  special  Act  authorising  the  undertaking, 
and  not  the  Parliamentary  Deposits  Act,  1846,  for,  notwithstanding  0.  LV.  2  (6), 
the  Act  contains  no  provision  for  payment  of  dividends:  see  note  (J),  p.  1297. 
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Or,  to  G.  H.j;  of  {residence  and  description),  and  I.  J.,  of, 

do.  (&), 

and  that  the  dividends,  as  they  acorue,  on  the  said  £ Consols, 

may  be  paid  to  the  applicants,  or  to  any  one  or  more  of  them. 

Or,  to  the  said  G.  H.  and  I.  J.,  or  to  either  of  them, 
until  further  order. 

Or,  if  the  summons  is  framed  vnth  a  Fay  Office  schedule : 

that  the  funds  in  Court  may  be  dealt  with  as  directed  in  the 

schedule  hereto  (c) . 
Dated  {dc:  Conclude  as  in  Form  1075  or  1077). 


2354. 

Affidavit 
verifying 
signatures  to 
summons. 

2355. 

Summons 
(originating) 
for  distri- 
bution of  a 
deposited 
fund(<«). 
[Dan.Pr. 
1805.] 


{Same  as  Form  2352.) 


In  the  High  Court  of  Justice,  19 — .    B.  No.. . 

Chancery  Division. 
{Ncmie  of  Judge.) 

In  the  matter  of  the  undertaking  of  the  A.  B.  Railway 
BlU  {following  the  title  of  the  ledger  credit  to  which 
the  fund  stands). 

And  in  the  matter  of  the  A.  B.  Railway  Act,  19 — . 
And  in  the  matter  of  the  Parliamentary  Deposits  Act, 
1846. 

And  in  the  matter  of  the  Parliamentary  Deposits  and 
Bonds  Act,  1892. 
If  there  are  respondents  to  the  summons,  say. : 
Let  {dc. :  Give  names  and  addresses  of  respondents),  within 
eight  days  {de. :  Proceed  as  in  Form  1075  to  which  is  issued), 
upon  the  application  of 

(6)  If  the  application  is  for  payment  to  persons  appointed  by  the  depositors, 
the  summons  should  be  signed  by  the  applicants:  see  note  (p),  p.  1298. 

(c)  The  directions  for  payment  will  be  contained  in  a  payment  schedule  to 
the  order:  S.  O.  Funds  Rules,  1905,  r.  6. 

(rf)  See  Parliamentary  Deposits  and  Bonds  Act,  1892,  s.  1;  S.  0.  H.  of  L. 
1901, 116  (c) ;  S.  0.  H.  of /0. 1901,  158  (c),  and  "  Forfeiture  of  deposit,"  p.  1300. 
If  there  has  been  a  previous  dealing  with  the  fund  the  application  may  be  made 
by  ordinary  summons:  see  Form  39;  otherwise  it  wUl  be  by  originating  summons 
not  inter  partes,  or  ex  parte  :'Poim  1075  or  1077.  An  application  for  disposal 
of  the  deposit  wiU  not  be  entertained  until  the  time  limited  for  completion  of 
the  undertaking  has  expired:  Ea>  p.  Chambers,  (1893)  1  Ch.  47.  Although  the 
period  for  completion  of  a  railway  has  expired  without  the  works  having  been 
commenced,  or  the  compulsory  powers  having  been  put  in  force,  the  deposit 
will  not  be  paid  out  without  inquiries  as  to  injury  or  loss  by  landowners  and 
advertisements:  Brewood  Ry.  Co.,  W.  N.  (1879)  109. 
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//  ihere  are  no  respondents  to  the  summons,,  say : 

Let  all  parties  concerned  (dc. :  Proceed  as  in  Form  1077  to  at 
the  time  specified  in  the  margin  hereof),  upon  the  hearing  of  an 
application  on  the  part  of 

In  either  case,  continue  thus : 
A.  B.,  of,  c§c.,  and  C.  I>.,oi,dc.  (depositors),  that,  subject  to  all 

proper  inquiries  being  made,  the  sum  of  £ Consols  (or  as  may 

be),  and  £ cash  in  Court  to  the  credit  of  (State  the  ledger 

credit  to  which  the  fund  stands),  may  be  respectively  transferred 
and  paid  to  the  applicants. 

Dated  (dc. :  Conclude  as  in  Form  1075,  including  the  footnote, 
or  1077). 


2356. 

(Title  as  in  preceding  Form;  other  formal  parts :  see  Form  39  Summons  by 

(if  there  has  been  a  previous  application  dealing  with  the  fund),  or  re^^iver°for^ 
1075  or  1077  (if  there  has  been  no  previous  application).)  the  like  («). 

upon  the  application  of  Y.  Z.,  the  liquidator  of  the  A.  B.  Tram-  1806.'] 
way  \or.  Subway]  Company, 

Or,  the  receiver  of  the  property  and  effects  of  the  A.  B. 

Railway  Company, 
that,  subject  to  aJl  proper  inquiries  (/)  being  made,  and  to  the 
payment  of  compensation  to  such  persons  as  may  be  found  entitled 

thereto,  the  sums  of  £ Consols  (or  as  may  be),  and  £- 

cash  in  Court  to  the  credit  of  (State  the  ledger  credit  to  which  the 
fund  stands),  may  be  respectively  transferred  and  paid  to  the 
applicant  as  such  liquidator  [or,  receiver]  as  aforesaid:  .to  be 
applied  by  him  as  part  of  assets  of  the  said  Company,  for  the 
benefit  of  the  creditors  thereof. 


2357. 

Formal  parts:  see  Seton,  2415,  No.  7.  Order  for 

1 .  An  inquiry  whether  there  are  any,  and  if  Bo  what,  landowners  to^a^!^  ^ 

and  other  persons  whose  property  has  been  interfered  with,  or  owners,  road 
'■  >.      1.        ^  autnonties, 

and  creditors 

(e)  See  Parliamentary  Deposits  and  Bonds  Act,  1892,  a.  1;  S.  O.  H.  of  L.   W- 
1901, 116  (c) ;  S.  O.  H.  of  C.  1901,  158  (c),  and  "  Forfeiture  of  deposit,"  p.  1300.  '  C^gg";  ^''• 
In  a  railway  Act  the  words  providing  for  the  case  of  the  winding-up  of  thei 
company  and  payment  to  the  liquidator  are  omitted:  Ibid.    The  summons  must 
be  served  on  the  depositors. 

(/)  For  the  proper  inquiries,  see  next  Form,  and  Seton,  2415,  Nos.  6,  7; 
Ibid.  2418,  No.  13. 

(^)  As  to  inquiries  with  respect  to  landowners,  see  Be  The  Potteries,  Shrews- 
bury and  North  Wales  Ry.  Co.,  25  0.  D.  251;  Be  Uxbridffe  and  BicJcrmmsworth 
By.,  43  O.  D.  536. 
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otherwise  rendered  less  valuable  by  the  commencement,  construc- 
tion, or  abandonment  of  the  said  railway  [or,  tramway — or,  sub- 
way], or  any  portion  thereof. 

2.  An  inquiry  whether  any,  and  if  any  what,  compensation  has 
been  paid  in  respect  of  such  interference  or  diminution  in  value, 
if  any. 

3.  An  inquiry  what  sums  will  make  compensation  for  such 
interference  or  diminution  in  value,  if  any. 

In  the  case  of  a  tramway],  add : 

4.  An  inquiry  whether  there  are  any,  and  if  so  what,  road 
authorities  who  have  incurred  pxpense  in  taking  up  any 
tramway,  or  materials  connected  therewith,  placed  by  the 
A.  B.  Tramway  Company  in  or  on  any  road  vested  in  or 
maintainable  by  such  road  authorities  respectively,  or  in 
making  good  damage  caused  to  such  road  by  the  construction 
or  abandonment  of  such  tramway. 

5.  An  inquiry  whether  any,  and  if  any  what,  compensation 
has  been  paid  in  respect  of  such  expense  or  damage  as  afore- 
said, if  any. 

6.  An  inquiry  what  sums  wiU  make  compensation  for  such 
expense  and  damage  respectively,  if  any. 

If  the  con&pany  is  insolvent,  and  has  hem  ordered  to  he  ivound 
up,  or  a  receiver  has  been  appointed,  or  the  undertaking  has  been 
abandoned  {h),  add: 

7.  An  inquiry  whether  any  creditors  of  the  company  or  any 
person  or  persons  other  than  the  applicants  is  or  are  entitled 
to  the  residue  of  the  fund  in  Court  after  payment  of  such 
compensation,  if  any,  or  to  any  part  of  such  residue. 


(Ji)  The  effect  of  the  Parliamentary  Deposits  and  Bonds  Act,  1892,  haa  been 
to  do  away  with  the  distinction  which  was  formerly  drawn  between  meritorious 
and  non-meritorious  creditors:   Re  Manchester,  ^c.  Tramways,  (1893)  2  Ch. 
638.    On  abandonment  of  an  undertaking  the  Ot.  may  order  that  the  deposit  be 
applied  as  part  of  the  company's  assets  for  the  benefit  of  the  creditors  generally : 
Ma>  p.  Bradford  and  District  Tramways  Ca.,  (1893)  3  Ch.  463.     Sect.  1   (2) 
of  the  Act  has  no  application  to  a  case  where  the  company  is  not  insolvent,  nor 
is  being  wound  up,  and  where  there  is  no  receivership,  and  there  has  been  no 
abandonment:    Se  Hull,  Sarnsley  f   West  Riding  Junction  My.   Co.,  W.  N. 
(1893)  83.     The  deposit  will  not  be  applied  in  paying  debts  of  the  company 
until  the  other  assets  are  exhausted:  Re  Bradford  Trcrniways  Co.,  4  C.  D.  18. 
The  liquidator  of  a  company  cannot  be  paid  out  of  the  deposit  his  general 
costs  of  the  liquidation,  but  only  such  costs  as  relate  to  the  deposit:  Re  Col- 
chester Tramways  Co.,  (1893)  1  Ch.  309;  Turpin  v.  Somerton  Tramway  Co., 
W.  N.  (1900)  94.    The  depositors  cannot  be  allowed  the  costs  of  inquiries  for 
the  purpose  of  ascertaining  the  parties  entitled  to  the  fund  in  priority  to  pay- 
ment of  the  debts  of  creditors:  Re  Lancashire,  ^c.  Ry.  Acts,  (1903)  2  Ch.  711. 
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2358. 

Pursuant  to  an  order  of  the  Chancery  Division  of  the  High  Advertise- 

Court  of  Justice,  dated  the of ,  19 — ,  land  made  in  the  landowners 

matter  of  Ex  pwrte  the  undertaking  of  the  A.  B.  Railway  [or,  "^t^^l; 
Tramway — or,  Subway]  Bill,  and  in  the  matter  of  the  A.  B.  Rail-  claiming oom- 
way  [or,  Tramway— or,  Subway]  Act,  19—,  any  landowners  or  ^™a'n.*p"  ^''' 
other  persons  whose  property  has  been  interfered  with,  or  otherwise  1806.] 
rendered   less  valuable,  by  the   oommenoement,  construction,  or 
abandonment  of  the  said  railway  [or,  tramway — or,  subway],  ^or 
any  portion  thereof  (//  compulsory  powers  of  taking  land  are 
conferred  by  the  Act,  add:  or  who  have  been  subjected  to  injury 
or  loss  in  consequence  of  the  compulsory  powers  of  taking  property 
conferred  upon  the  A.  B.  Railway  [or,  Tramway — or,,  Subway] 
Company  by  the  said* Act,  and  for  which  injury  or  loss  no  com- 
pensation or  inadequate  compensation  has  been  paid); 

Add,  in  the  ease  of  a  tramumy :  and  any  road  authorities  who 
have  incurred  expense  in  taking  up  any  tramway  or  materials 
connected  therewith,  placed  by  the  A.  B.  Tramway  Company 
in  or  on  any  road  vested  in,  or  Imaintainable  by,  such  road 
authorities  respectively,  or  in  making  good  any  damage 
ca,used  to  such  road  by  the  construction  or  abandonment  of 
such  tramway; 

are,  by  themselves  or  their  solicitors,  on  or  before  the of , 

19 — ,  to  come  in  and  prove  their  claims  at  the    Chambers    of 

Mr.  Justice ,  and  Mr.  Justice ,  at  the  Royal  Courts  of 

Justice,  Strand,  London,  and  to  enter  their  names  and  the  parti- 
culars of  their  claims  in  the  book  kept    for    that   purpose    in 

Room  ;  at  the  said  Royal  Courts  of  Justice;  or  in  default 

thereof,  they  will  be  peremptorily  excluded  from  the  benefit  of 
the  said  order. 

day,  the  of ,  19 — ,  at  of  the  clock  in  the 

^noon,  at  the  said  Chambers,  is  appointed  for  hearing  and 

adjudicating  upon  the  claims. 

Dated  this of  ■ ,  19—.  Master. 

(i)  The  clause  inserted  in  a.  special  Act  pursuant  to  the  Standing  Orders 
requires  notice  to  be  given  in  the  Gazette  only  (S.  0.  H.  of  L.  1901,  116; 
S.  0.  H.  of  C.  1901,  158) ;  but  the  advertisement  is  usually  inserted  in  London 
and  local  newspapers  as  well.  The  advertdaement  should  traverse  the  order 
directing  the  inquiries.  The  non-construction  of  an  embankment  for  a  tramway 
across  a  marsh  was  held  not  to  be  a  necessary  consequence  of  the  abandonment  of 
the  undertaking,  and  a  landowner  was  held  not  entitled  to  compensaftion : 
Southport  and  Lytham  Tramroads  Act,  1900,  (1911)  1  Oh.  120,  C.  A.;  but  a 
landowner  whose  remaining  land  (he  having  sold  part  to  the  promoters  for 
the  widening  of  a  street)  was  cut  off  from  the  frontage  on  the  abandonment 
of  the  undertaking  was  held  entitled  to  compensation:  West  Yorkshire  Tram- 
ways, (1913)  1  Oh.  170,  C.  A. 
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2359. 

Advertise- 
ment for 
creditors, 
when  com- 
pany is  insol- 
vent, and 
ordered  to 
be  wound  up, 
or  a  receiver 
appointed,  or 
the  under- 
taking has 
been  aban- 
doned {k). 
[Dan.  Pr. 
1806.] 


Pursuant  to  an  order  of  the  Chancery  Division  of  the  High 

Court  of  Justice,  dated  the of ,  19 — ,  and  made  in  the 

matter  of  Ex  parte  the  undertaking  of  the  A.  B.  Eailway  [or, 
Tramway — or,  Subway]  Bill,  and  in  the  matter  of  the  A.  B.  Eail- 
way [or,  Tramway — or,  Subway]  Act,  19 — -,  creditors  claiming 

debts  and  liabilities  afiecting  a  sum  of  £ Consols  (or  as  maif 

he)  in  Court  to  the  credit  of  Ex  parte  the  undertaking  of  the 
A.  B.  Railway  [or,  Tramway — or,  Subway]  Bill:  which  sum  was 
transferred  into  Court  pursuant  to  the  Standing  Orders  of  both 
Houses  of  Parliament,  and  to  the  Parliamentary  Deposits  Act, 
1846,  in  respect  of  the  application  to  Parliament  for  the  A.  B. 
Railway  [or,  Tramway— ro?".  Subway]  Act,  19 — :  are,  on  or  before 

the of ,  19 — ,  to  eend  by  post  prepaid  their  Christian  and 

surnames,  addresses  and  descriptions,  the  full  particulars  of  their 
debts  or  claims,  a  statement  of  their  accounts,  the  nature  of  the 
securities  (if  any)  held  by  them,  and  the  names  and  addresses  of 
their  solicitors,,  if  any,  to  Y.  Z.,  of,  dc,  the  liquidator  [or,  the 
receiver  appointed  of  the  property  and  effects]  of  the  said  company; 
and,  if  so  required  by  notice  in  writing  from  the  said  liquidator 
[or,  receiver],  are,  by  their  solicitors,  to  come  in  and  prove  their 
debts  or  claims,  at  the  Chambers  of  Mr.  Justice  — — ,  and  Mr. 

Justice ,  Room  No.  ,  Royal  Courts  of  Justice,  Strand^ 

London,  at  such  time  as  shall  be  specified  in  such  notice;  or,  in 
default  thereof,  they  will  be  excluded  from  the  benefit  of  any 
distribution  made  before  such  debts  are  proved. 

Every  creditor  holding  any  security  is  to  produce  the  same 

on  the of ,  19 — ,  at  of  the  clock  in  the noon, 

at  the  said  Chambers,  being  the  time  appointed  for  hearing  and 
adjudicating  upon  the  debts  and  claims. 

Dated  this of ,  19 —  Master. 


2360. 

Affidavit  of 
result  of 
advertise- 
ments. 


{See  Forms  1180  to  1182  {I).) 


(A)  See  "Forfeiture  of  deposit,"  p.  1300;  and  Seton,  2420—2423,  for  the 
provisions  of  a  special  Act  for  application  of  the  deposit  in  the  event  of  the 
company  being  insolvent  and  ordered  to  be  wound  up,  or  a  receiver  appointed ; 
and  S.  0.  H.  of  L.  1901,  116;  S.  0.  H.  of  C.  1901,  158.  See  also  the  form 
of  inquiry  as  to  debts.  Form  23S7.  This  and  preceding  advertisement  can  be 
combined  where  both  are  necessary.  On  working  out  the  inquiry  as  to  creditors 
a  creditor  who  objected  to  some  other  claims  was  allowed  to  attend  on  them: 
Pechham,  S;e.  Tramways,  W.  N.  (1911)  15.  As  to  the  right  of  a  rival  claimant 
to  discovery  against  other  claimants:  S.  C. 

(?)  These  forms  can  be  adapted.  An  affidavit  of  an  official  of  the  com- 
pany is  required  as  to  whether  there  are  any  known  claims  other  than  those 
which  have  been  sent  in  pursuant  to  the  advertisement. 


S.  44.] 


THE  RAILWAY  COMPANIES  ACT,  1867. 
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Secthon  XLIII. 


-The  Eailways  Construction  Facilities 
Act,  1864. 

[Dm.  Pr.,  pp.  1839—1841.] 


See  EaUways  Construction  Paoilities  Act,  1864  (27  &  28  Vie.  o.  121), 
amended  by  Railways  (Powers  and  Construction)  Acts,  1864,  Amendmenii 
Act,  1870  (33  &  34  Vic.  c.  19).  Any  application  to  the  Court  under  the  above 
Act  is  to  be  made  in  a  summary  way  in  such  manner  as  General  Orders  of  the 
Court  shall  direct.  No  such  Gfeneral  Orders  have  been  issued.  Any  applica- 
tions for  investment,  payment  of  dividends,  and  payment  out  of  Court  under 
the  Act  are  made  by  summons:  0.  LV.  2  (6).  The  forms  under  the  Parlia- 
mentary Deposits  Acts  (p.  1296  et  seq.)  can  be  applied. 


Section  XLIV. — The  Railway  Companies  Act,  1867  (m). 

iDan.  Pr,.  pp.  1841—1853.] 


19- 


B.¥o. 


B.  Railway  Company. 

the    Railway  Companies  Act, 


In  the  High  Court  of  Justice, 
Chancery  Division. 
{Name  of  Jvdge  (o).) 

In  the  matter  of  the  A 
And  in  the  matter   of 
1867  (p). 
To  His  Majesty's  High  Court  of  Justice. 

The  petition  of  R.  M.  0 .,  of  '{residence  and  description),^, 
and  W.  H.  L.,  of,  dc.  ' 

Showeth  as  follows:  , 

1.  The  A.  B.  Railway  Company  is  a  railway  company  duly 
incorporated  by  an  Act  of  Parliament  made  and  passed  in  the 

session  of  Parliament  holden  in  the  and  years  of  the 

reign  of  Her  late  Majesty  Queen  Victoria,  cap. ,  intituled  An 

Act  for  {setting  out  title  of  the  Act). 

2 — 5 .  {Statements  as  to  the  capital  and  powers  of  the  company^) . 

6.  The  said  company  proceeded  to  construct  the  said  railways 

and  works  authorised  by  the  said  Acts;  and  the  same  have  been 

partially  completed;  and  a  portion  of  the  said  railways  has  been 

(»»)  See  Railway  Companies  Act,  1867  (30  &  31  Vic.  o.  127)  j  Gen.  Ord.  in 
Chan.  24  Jan.  1868  (L.  R.  3  Ch.  xxxv.— xlvii.) ;  Seton,  755,  756,  2408—2412. 

(«)  See  Se  Beddgelert  By.  Co.:  Presented  25  May,  1870;  and  filed  8  June, 
1870.  As  to  petitions  for  the  appointment  of  a  receiver  and  manager,  see 
Railway  Companies  Act,  1867,  s.  4;  Dan.  Pr.  1842.  For  forms  of  order,  see 
Be  Beddgelert  By.  Co.,  V.-C.  S.,  3  June,  1870,  Reg.  Lib.  A.  1314j  Be  Stafford 
and  Uttoxeter  By.,  W.  N.  (1868)  113.  As  to  the  form  of  the  order  on  petition, 
see  Ord.  24  Jan.  1868,  r.  31;  Dan.  Pr.  1843;  Seton,  736,  No.  24. 

(o)  See  O.  V.  9  (jT). 

Ip)   See  Ord.  24  Jan.  1868,  r.  29;  Dan.  Pr.  1842. 


2361. 

Petition  for 
the  appoint- 
ment of  a 
receiver  and 
manager  (n). 
[Dan.  Pr. 
1842.] 
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entirelj'  completed,  land  has  been  opened,  and  is  now  open,  for 
traffic. 

7.  The  petitioners,  on  the of ,  19 — ,  obtained  a  judg- 
ment against  the  said  railway  company  for  the  sum'  of  £ 

for  debt,  and  £ for  costs,  in  the  (King's  Bench)  Division  of 

this  Court,  in  respect  of  a  debt  which  became  due  to  them  from 
the  company  since  the  passing  of  the  Eailway  Companies  Act, 
1867;  and  such  judgment  is  still  in  force  and  unsatisfied. 

8.  The  petitioners  are  desirous  that  a  receiver  and  manager  of 
the  undertaking  of  the  company  should  be  appointed. 

Your  petitioners  therefore  pray : 

1.  That  a  receiver  and  manager  of  the  undertaking  of 
the  'A.  B.  Railway  Company  may  be  appointed  by  this 
Court;  and  that  out  of  the  moneys  which  may  come  to 
the  hands  of  such  receiver,  and  properly  applicable  for 
thjat  purpose,  the  amount  due  to  the  petitioners  by  virtue 
of  the  said  judgment  may  be  paid  to  them. 

2.  That  for  the  purposes  aforesaid  all  proper  directions 
may  be  given,  accounts  taken,  and  inquiries  made. 

3.  That  the  said  railway  company  may  pay  to  the 
petitioners  the  costs  of  this  application  and  consequent 
thereon. 

Or  that  {dc. :  ConcluMng  as  in  Form  36). 

Note. — It  is  intended    to    serve  this  petition  on  the  A.   B. 
Railway  Company  (g) . 


2362. 

Summons  for 
determina- 
tion of  ques- 
tion respect- 
ing an 

execution  (r). 
[Dan.  Pr. 
1843,  1844.] 


Forweal  parts:  see  Form  39. 

Set  out  the  title  of  the  action  or  matter  in  which  the 
execution  in  question  was  issued;  and  add : 
And  in  the  matter  of  the  Railway  Companies  Act, 
1867  (s). 
Let  {dc. :  Proceed  as  in  Form  39  to  noon),  on  the  hearing  of 
an  application  on  the  part  of  the  above-named  plaintiff  A.  B.: 

Or,  of  the  above-named  defendants  the Company — or  as 

may  he: 
that  {State  the  question  which  has  arisen,  and  is  to  be  submitted 
for  the  determination  of  the  Judg<e,  as  to  whether  property  of  the 

(g-)  See  Ord.  24  Jan.  1868,  r.  30;   Dan.  Pr.  1842. 

(r)  See  Railway  Companies  Act,  1867,  s.  S;  Ord.  24  Jan.  1868,  r.  32;  Dan. 
Pr.  1843. 

(s)  As  to  the  title  of  the  summons,  see  Ord.  24  Jan.  .1868,  r.  32;  Dan.  Pr. 
1843,  1844. 


S.  44.] 


THE  RAILWAY  COMPANIES  ACT,  1867.  ^'^^^ 


company  taken  m  execution  is  liable  to  be  so  taken  notwith- 
standing the  Act). 

Dated  {dc. :  Conclude  as  in  Form  39). 


236a. 

{Title  as  in  Form  2361  (m).)  Formal  parte 

„  of  a  scheme 

bcnetue  ,oi  Arrangement  between  the  above-named  ofarrange- 

Company  and  tbeir  creditors.  [Dan.^pi' 

1.   \  .„  .  1844.] 

n    I  {Set  out,  m  numbered  paragraphs,  the  staterrtents  of  the 

„'  I     scheme,  'leading  up  to  the  'proposal.) 

The  said  company  propose,  as  a  scheme  of  arrangement 
between  the  said  company  and  their  creditors,  the  following 
terms;  that  is  to  say: 

1.  That,  dc. 

2.  That,  dc. 

Sealed  with  the  common  seal  of  the ■  Company, 

this- of ,  19—. 

[seal.] 


2364. 

{Title  as  m  Form  2361  {t/).)  Declaration 

By  virtue  of,  and  in  accordance  with,  the  above-mentioned  Act,  of  company  ^ 

we,  the  Railway  Company,  do  hereby  declare  that  we  are  *°  ™^8*  ^"- 

unable  to  meet  our  engagements  with  our  creditors.  (»). 


(<)  See  Railway  Companies  Act,  1867,  h.  6.  For  form  of  a  scheme  in  extenso, 
see  Be  Bristol  and  North  Somerset  By.  Co.,  6  Eq.  448 — 451.  As  to  printing 
the  scheme,  and  as  to  filing,  in  the  first  instance,  a  written  scheme,  see  Ord. 
24  Jan.  1868,  rr.  3,  7,  8;  Dan.  Pr.  1844.  As  to  the  printing  of  proceedings  in 
general,  see  O.  LXVI.  2,  3.  Th«  scheme,  together  with  the  declaration  of 
inability,  and  a£Sdavit  of  its  truth  (see  Forms  2364,  2365)  annexed  thereto, 
must  be  filed  in  the  Central  Office:  Ord.  24  Jan.  1868,  i.  5;  Dan.  Pr.  1845. 
As  to  filing  a  new  scheme,  see  Dan.  Pr.  1852.  On  filing  the  scheme  (including 
declaration  and  affidavit)  a  fee  of  20s.  is  payable:  by  a  stamp  impressed 
thereon:  Ord.  as  to  S.  C.  Fees,  1884,  Sched.  No.  30;  Ord.  as  to  Stamps,  July, 
1884. 

(«)  As  to  the  title,  see  Ord.  24  Jan.  1868,  r.  1. 

(a;)  See  KaUway  Companies  Act,  1867,  s.  6.  This  form  was  used  in  the  cases 
of  Be  Mold  and  Denbigh  Junction  By.  Co.  (1868,  M.  No.  66) ;  Be  Mid  Wales 
By.  Co.  (1868,  M.  No.  17);  and  Be  Mid  Hants  By.  Co.  (1868,  M.  No.  141); 
but  the  attestation  was  used  in  the  latter  case  only.  The  declaration,  and  also 
the  affidavit  of  its  truth  (see  Form  2365),  must  be  written  bookwise  upon  paper 
of  the  same  size  and  description  as  that  on  which  proceedings  are  printed; 
and  be  annexed  to  the  scheme,  and  filed  at  the  same  time  therewith:  Ord.  24 
Jan.  1868,  rr.  4,  5;  Dan.  Pr.  1845.    As  to  such  paper,  see  0.  LXVI.  2. 

(y)  As  to  the  title,  see  Ord.  24  Jan.  1868,  i.  1. 


[Dan.  Pr. 

1845.1 
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of ,  19—. 

[seal  .[J 


Sealed  with  our  oommon  seal  this 

Sealed  by  the  order  of  the  Board  of  ) 
Directors  of  the  said  company.        \ 

A.  B., 


Secretary  (or  as  may  be). 


2365. 

A£Sdavit  of 
the  truth  of 
the  declara- 
tion (z). 
[Dan.  Pr. 
1846.] 


(Title  as  in  Form  2361  (y).) 

I,  A.  B.,  of  (residence  and  description):  being  the  acting 
chairman  for  the  time  being  of  the  board  of  directors  of  the  above- 
named  railway  company:  and  we,  C.  D.,  of,  Sc,  E.  F.,  of,  dc, 
and  G.  H.,  of,  dc,  being  the  [major  part  in  number  of  the] 
directors  of  the  said  company:  severally  make  oath  and  say,  as 
follows: 

1.  We  have  read  a  declaration  made  in  this  matter  by  the 

above-named  company,  and  dated  the of ,  19 — ,  which 

states  that  the  said  company  are  unable  to  meet  their  engage- 
ments with  their  creditors. 

2.  From  our  knowledge  of  the  state  of  affairs  of  the  said  company 
we  say  4hat  the  said  declaration  is,  to  the  best  of  our  respective 
judgment  and  belief,  true;  and  that  the  said  company  are  unable 
to  meet  their  engagements  with  their  creditors. 

Sworn  (dc. :  as  in  Form  11). 


2366. 

Indorsement 
on  the 
scheme  (a). 
[Dan.  Pr. 
1845.] 


(Title  as  in  Form  2361 .) 

(Name  and  address  of  the  solicitor,  and  London  agent  (if  any), 
of  the  cormpany ;  and  also  the  address  for  service  of  such  solicitor, 
in  cases  where  an  address  for  service  is  required  by  the  Rules  of 
the  Stipreme  Court:  see  Form  5.) 


((/)  As  to  the  title,  see  Ord.  24  Jan.  1868,  r.  1. 

(a)  See  Railway  Companies  Act,  1867,  s.  6.  The  affidavit  must  be  made  by 
the  chairman,  and  by  the  other  directors,  or  the  major  part  in  number  of 
them.  Form  2365  was  used  in  the  cases  of  Ite  Mid  Wales  My.  Oo.,  and  Re 
Mold  and  Denbigh  Junction  Sy.  Co.  :  note  (a;),  preceding  page.  As  to  the  paper 
on  which  the  affidavit  must  be  written,  and  as  to  filing  it  with  the  scheme,  see 
Ibid. 

(o)  See  Ord.  24  Jan.  1868,  r.  6.  : 
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2367. 

I  hereby  certify  the  above  to  be  correct  and  proper  to  be  printed.  Certificate 

X.  Y.  written 

{Am  Style  of  Office.)      t^^%_ 

[Dan.  Pr. 

1845.] 

2368. 

I  hereby  certify  that  this  print  is  a  true  copy  of  the  scheme  of  Certificate 

arrangement  certified  by  the  proper  officer  as  correct  and  proper  printed^fopy 
to  be  printed.  W-     ^ 

[Dan.  Pr. 
A.  B.,  1843.] 

Solicitor  of  the  above-  [or,  within-] 
named Company. 


2369. 

{Short  title  and  refer enoe  to  the  record.)  Certificate  of 

These  are  to  certify  that  [a  printed  copy  of]  the  scheime  pf  seh°me  (<«). 
arrangement  in  this  matter  was  regularly  filed  on  the  — —  of  — — ,  [Dan  Pr. 
19—. 


1845.] 


2370. 

In  the  matter  of  the Railway  Company;  and  Advertise- 

In  the  matter  of  the  Eailway  Companies  Act,  1867.  "^r*  °*  , 

•'  -"^  '  scheme  (e). 

Notice  is  hereby  given,  that  on  the of ,  19 — ,  a  scheme  [Dan.  Pi-. 

of  arrangement  between  the  above-named  company  and  their  ■-* 
creditors  {State  here  whether  the  scheme  contains  or  not  any  pro- 
visions for  settling  the  rights  of  any  and  what  classes  of  share- 
holders as  among  themselves,  or  for  raising  additional  share  or 
loan  capital:  and  to  what  extent)  was  filed  in  the  Central 
Office  of  the  Supreme  Court;  and  a  copy  of  the  said  scheme  will 
be  furnished  to  any  person  requiring  the  same  by  the  undersigned, 
or  at  the  office  of  the  company  at ,  on  payment  of  the  regu- 
lated charges  for  the  same. 

A.  and  B.,  of  {address), 
[Agents  for  C.  and  D.,  of  {address)\ 
Solicitors  for  the  Company  (/) . 


(*)  Ibid.  X.  7.  Where  a  written,  instead  of  a  printed  acheme  is  filed  (see 
note  (i),  p.  1309),  a  fair  copy  of  it  must,  at  the  time  of  filing,  be  left  at  the 
•Central  Office  for  examination  and  certificate:  see  Ibid. 

(o)  See  Ord.  24  Jan.  1868,  r.  8. 

((f)  Ibid.  1.  13.  As  to  the  fee  payable  on  filing  the  scheme,  see  note  (<), 
p.   1309. 

(e)  See  Ord.  24  Jan.  1868,  rr.  10—12;  and  Sched.  3,  No.  1.  As  to  adver- 
tising the  scheme,  see  Railway  Companies  Act,  1867,  s.  8. 

(/)  The  notice  must  be  signed  by  the  solicitor  of  the  company,  or  his  London 
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2371. 

Demand  of 
copies  of 
scheme  {g). 
[Dan.  Pr. 
1846.] 


(Short  title  and  reference  to  the  record.) 
I  request  to  be  furnished  with  (ten)  copies  of  the  scheme  of 
arrangement  in  this  matter. 

Dated  (dc. :  Conclude  as  in  Form  31). 


2372. 

Certificate 

copies  (A).        arrangement  filed  in  this  matter. 

[Dan.  Pr. 

1846.] 

Solicitor  of  the  above-named 


I  hereby  certify  that  this  print  is  a  true  copy  of  the  scheme  of 


A.  B. 


Company. 


2373. 

Summons  to 
stay  proceed- 
ings in  an 
action  against 
company 
after  scheme 
filed  (i). 
[Dan.  Pr. 
1846.] 


Formal  parts :  see  Form  39 . 
on  the  part  of  the  defendants,  the  above-named 


Railway 


Company,  that  a  scheme  of  arrangement  between  the  said  com- 
pany and  their  creditors  having  been,  on  the of ,  19 — , 

filed  in  the  Central  Office  of  the  Supreme  Court:  all  further  pro- 
ceedings in  this  action  may  be  stayed  as  against  the  said  company, 
on  such  terms  as  the  Court  may  think  lit. 


2374. 

Summons  for 
leave  to  issue 
execution, 
&c.,  against 
company, 
notwithstand- 
ing scheme 

[Dan.  Pr. 
1846.] 


FomMl  parts:  see  Form  39. 
on  the  part  of  C.  D.,  of  {residence  and  description),  that,  not- 
withstanding the  scheme  of  arrangement  of  the  above-named  com- 
pany, filed  in  this  matter  on  the of ,  19 — ,  the  applicant 

may  be  at  liberty  to  issue  execution  against  the  property  of  the- 
said  company,  on  the  judgment  recovered  by  him  in  an  action 
against  the  said  company  in  the •  Division  of  this  Court. 


agent;  and  must  set  forth  the  name  and  address  of  such  solicitor,  and  London 
agent  (if  any):  Ord.  24  Jan.  1868,  r.  12. 

{g)  See  Ord.  24  Jan.  1868,  r.  10.  The  requisition  in  writing  for  the  copies 
is  to  be  delivered  at  the  principal  office  of  the  company,  or  at  the  office  of 
their  solicitor,  or  of  his  London  agent  (if  any) :  Ibid.  The  sum  of  one  half- 
penny per  folio  is  to  be  paid  for  every  copy  of  the  scheme:  Ibid.  r.  11. 

(A)  See  Ord.  24  Jan.  1868,  i.  10. 

(i)  See  Railway  Companies  Act,  1867,  s.  7;  J.  A.  1873,  s.  24  (5).  The 
application  should  be  made  in  the  Division  in  which  the  action  is  pending. 
As  to  the  terms  to  be  Imposed,  see  Ord.  24  Jan.  1868,  r.  14. 

(ft)  See  Railway  Companies  Act,  1867,  s.  9. 
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2375. 

(Title,  as  in  Form  2361.)  Petition  to 

confirm 

io  His  Majesty's  High  Court  of  Justice.  Boheme  {l). 

The  petition  of  A..  B.,  C.  D.,  dc,  directors  of    the  im]^"^' 

above-named  company. 
Showeth: 

That  on  the  of  ,  19—,  the  directors  of  the  aboye- 

named  company  filed  in  the  Central  Ofiice  of  the  Supreme  Court  a 
scheme  of  arrangement  between  the  above-named  company  and 
their  creditors. 

Your  petitioners  therefore  pray,  that  the  scheme  so  filed 
as  aforesaid  may  be  confirmed  by  the  order  of  this  Court. 
And  your  petitioners  will  ever  pray,  dc. 


2376 
Formal  parts:  see  Form  39.  Su™™on«"for 

on  the  part  of  A.  B.,  C.  D.,  dc,  directors  of  the  above-named  a  day  to  bo 

company,  that  a  day  may  be  appointed  on  which  their  petition  heari^g^he""^ 

presented  in  this  matter  on  the of  ■ ,  19 — ,  is  to  come  into  Pftit'on  (m). 

:,  „       ,         .  [Dan.  Pr. 

the  paper  for  hearing.  1848.] 

2377 

{Title  as  in  Form  2361.)  Adrertisel 

-vT     .        ■     1         I  •  1  •   •  »  ment  of  the 

JNotice  IS  hereby  given  that  a  petition  was  on  the of ,  pftition  («). 

19—,  presented  to  His  Majesty's  High  Court  of  Justice  by  the  584Tl^'^' 
directors  of  the  above-named  company,  praying  the  confirmation 
of  a  scheme  of  arrangement  between  the  said  company  and  their 
creditors,  filed  in  the  Central  Office  of  the  Supreme  Court  of 

Judicature  on  the of ,  19 — ;  land  that  the  said  petition 

is  directed  to  be  heard  before  Mr.  Justice  • on  the of , 

19 — .  And  any  person  whose  interests  are  affected  by  such  scheme, 
and  who  may  be  desirous  to  oppose  the  making  an  order  for  the 
confirmation  thereof  under  the  above  Act,  should  enter  an  appear- 
ance at  the  Central  Office  on  or  before  the of ,  19 — ,  and 

appear  by  himself  or  counsel  at  the  hearing  of  the  said  petition. 
And  a  copy  of  the  scheme  and  petition  will  be  furnished  to  any 

(I)  See  Hallway  Companies  Act,  1867,  o.  16;  Ord.  24  Jan.  1868,  rr.  15,  16, 
and  Sched.  3,  No.  2.  For  form  of  order  confirming  a  scheme,  see  Seton,  2408, 
No.  1.  As  to  assents  to  a  scheme,  see  Railway  Companie.9  Act,  1867,  sa.  10 — 
16;  Dan.  Pr.  1846,  1847. 

(m)  See  Ord.  24  Jan.  1868,  rr.  17,  18. 

(»)  Ibid,  and  Sched.  3,  No.  3.  As  to  the  papers  in  which  the  notice  is  to 
be  advertised,  see  Ord.  24  Jan.. 1868,  r.  17;  Dan,  Pr,  1848. 

D. — 'E.  83 
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person  requiring  the  same  by  the  undersigned,  or  Rt  the  office 

of  the  company  at ,  on  payment  of  the  regulated  charge  for 

the  same. 

A.  and  B.,  of  {address), 
[Agents  for  0.  and  D.,  of  (address)], 
Solicitors  for  the  Petitioners. 


2378. 

Praeipeioi  (Title  and  reference  to  the  record.) 

appearance  ty 

opponent  of         Enter  an  appearance  for  G.  H.,  of  (residence  and  description, )i 
[Dan.  Pr.        to  the  scheme  of  arrangement  filed  in  this  matter. 

18*8-3  Dated  this of ,  19—. 

(Name,  dc.  of  solicitor  or  party  entering 
the  appearance.) 


2379. 

Notice  of 
appearance, 
[Dan.  Pr. 
1849.] 


Formal  parts:  see  Form  31. 

Take  notice  that  I  have  this  day  entered  an  appearance  for 
G.  H.,  of  (residence  and  description),  to  the  scheme  of  arrange- 
ment filed  in  this  matter. 


2380. 

Notice  of 
order  con- 
firming a 
scheme  (p). 
[Dan.  Pr. 
1849.] 


(TitU  as  in  Form  2361;  other  formal  parts:  see  Form  31.) 

Notice  is  hereby  given  that  the  petition  which  was  on  the 

of ,  19 — ^  presented  to  His  Majesty's  High  Court  of  Justice 

by  the  directors  of  the  above-named  company,  praying  that  the 
scheme  of  arrangement  between  the  said  company  and  their 
creditors,  filed  in  the  Central  Office  of  the  Supreme  Court  of 

Judicature  on  the of ,  19 — ,  might  be  confirmed,  came 

on  to  be  heard  before  Mr.  Justice ,  on ,  the of , 

19 — ;  and  by  an  order  then  made  by  the  said  Judge  it  was 
ordered  that  the  said  scheme  be  confirmed  (q) .  And  notice  is 
hereby  also  given,  that  the  said  scheme  was  enrolled  in  the  Enrol- 

(o)  See  Ord."24  Jan.  1868,  rr.  19,  20. 

(y)  See  Railway  Companies  Act,  1867,  s.  19.  As  to  the  time  allowed,  and 
the  papers  in  which,  to  advertise  the  notice,  see  Dan.  Pr.  1849;  0.  LXI.  11. 
The  scheme  is  enrolled  in  the  Enrolment  Department  of  the  Central  Office: 
0.  LXI.  10.  Rules  21—28  of  Ord.  24  Jan.  1868,  were  aunuUed  by  R.  S.  C. 
April,  1880,  r.  61 .  It  seems,  therefore,  that  no  order  confirming'  a  scheme  now 
requires  enrolment.  For  form  of  order  confirming  a  scheme,  see  Seton,  2408, 
No.   1. 

(?)  State,  correctly,  the  purport  of  the  order  made.  , 


s.  45.] 


THE  TRAMWAYS  ACT,  1870. 


1316 


ment  Department  of  the  Central  Office  of  the  Supreme  Court  of 
Judicature  on  the of ,  19 — (r). 


^Same  as  Form  1472.) 


Section  XLV.— The  Tramways  Act,  1870  {t). 

[Dan.  Pr.,  pp.  1918—1922.] 

High  Court  of  Justice, 
Chancery  Division. 

Ex  parte  the  A.  B.  Tramway. 
Ledger  Credit.  | 

(Fol. .)    )  • 

The  paymaster  is  hereby  requested  to  issue  a  direction  to  the 
Bank  to  receive  from  (Here  insert  the  name  or  names  of  the  person 
or  persons  named  in  the  warrant  of  the  Board  of  Trade  (x))  the 

sum  of  £ ,  to  be  lodged  pursuant  to  the  Tramways  Act,  1870, 

a,nd  a  warrant  of  the  Board  of  Trade  dated 19 — . 


2381. 

Motion  paper 
for  leave  to 
appeal  from 
order  confirm- 
ing 8olieme(«). 
[Dan.  Pr. 
1852.] 

2382. 

Request  for 
direction  for 
lodgment  of 
cash  (m). 
[Dan.  Pr. 
1918.] 


(Signature) 

(Address) . 

(Date) ,  19- 


High  Court  of  Justice, 
Chancery  Division. 

Ex  parte  the  A.  B.  Tramway. 
Ledger  Credit. 

(Pol.  ; .) 

Authority  is  hereby  requested  for  the  transfer  by  (Here  insert 

(r)  See  Railway  Companies  Act,  1867,  s.  19.  The  notice  is  to  be  published 
in  the  London  Gazette:  Ibid. 

(«)  For  form  of  order  staying  enrolment  pending  an  appeal,  see  Seton,  2408, 
No.   3. 

(«)  See  Tramways  Act,  1870  (33  &  34  Vic.  c.  78) ;  Seton,  2424,  2425 ;  Brice 
on  Tramways;  Robertson's  Law  of  Tramways  and  Light  Railways;  Board  of 
Trade  Rules,  January,  1892,  rr.  xx. — xxiv. 

(«)  See  Tramways  Act,  1870,  s.  12;  Board  of  Trade  Rules,  1892,  r.  xx.; 
S.  C.  Funds  Rules,  1905,  i.  30,  App.  No.  8;  Pay  Office  Form  10.  A  fee  of 
Is.  is  payable  on  the  request  by  a  stamp  impressed  thereon:  Ord.  as  to  S.  O. 
Fees,  1884,  Sehed.  No.  106;  Ord.  as  to  Stamps,  July,  1884.  As  to  the  forms 
■of  direction  and  certificate  of  receipt,  see  Forms  1788,  1789.  The  money  whou 
lodged  will  not  be  placed  on  deposit:  S.  C.  Funds  Rules,  1905,  i-.  77. 

(a;)  See  Board  of  Trade  Rules,  1892,  r.  xx. 

(y)  See  Board  of  Trade  Rules,  1892,  r..  xx. ;  S.  C.  Funds  Rules,  1905,  i-.  30, 

83  (2) 


2383. 

Request  for 
direction  for 
lodgment  of 
securities  (y). 
[Dan.  Pr. 
1918.] 
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the  name  or  names  of  the  person  or  persons  named  in  the  warrant 
of  the  Board  of  Trade  {z))  to  the  account  of  the  Paymaster- 
General  for  the  time  being  for  and  on  behalf  of  the  Supreme  Court 

of  Judicature  of  £ Consols  [or  as  may  6e];  which  securities 

are  to  bo  transferred  pursuant  to  the  Tramways  Act,  1870,  and  a 

warrant  of  the  Board  of  Trade  dated ,  19 — . 

(Signature) . 

(Address) 

(Date) ,  19—. 


2384. 

Summons 
(originating) 
for  invest- 
ment of  de- 
posit, and 
payment  of 
dividends  {a) 
[Dan.  Pr. 
1919.] 


19—.    B.  No.  — . 

In  the  matter  of  Ex  parte  the  A.  B.  Tramway. 
And  in  the  matter  of  the  Tramways  Act,  1870. 
Formal  parts:  see  Form  1077. 
on  the  part  of  A.  B.,  of,  dc,  and  CD.,  of,  dc.  (the  persons 
named  in  the  warrant  of  the  Board  of  Trade,  or  the  majority  or 

survivors  of  them  (b)),  that  the  sum  of  £ cash  in  Court  to  the 

credit  of  "Ex  parte  the  A.  B.  Tramway"  may  be  invested  in 
Consols  [or  as  may  6e];  and  that  the  dividends  as  they  accrue 
thereon  may  be  paid  to  the  applicants,  or  to  any  one  or  more  of 
them. 

Or,  to  E.  F.,;  of,  dc.  (c), 
until  further  order. 

Or,  if  the  summons  is  frarrted  with  a  Pay  Office  schedule : 

that  the  funds  in  Court  may  be  dealt  with  as  directed  in  the 

schedule  hereto  (d) . 


2385. 

Affidavit 
verifying 
signatures  to 
summons. 


(See  Form  2352.) 


App.  No.  9;  Pay  Office  Form  17.  As  to  the  fee  payable  on  the  request,  se* 
note  («),  preceding  page.  As  to  the  forms  of  direction  and  certificate  of 
transfer,  see  Forma  1792,  1793. 

(s)  See  Board  of  Trade  Rules,  1892,  r.  xx. 

(o)  See  Board  of  Trade  Rules,  1892,  rr.  xx.,  xxiv.  The  application  is  made- 
by  originating  summons,  Ibid.  r.  xxiv.  It  is  usually  ex  parte.  If  there  should 
be  any  respondents  an  originating  summons  not  inter  partes  must  be  issued: 
see  Form  1075. 

(6)  See  Board  of  Trade  Rules,  1892,  rr.  xx.,  xxiv. 

(»)  If  the  application  is  for  payment  to  persons  appointed  by  the  depositors, 
the  summons  should  be  signed  by  the  applicants:  see  note  (j>),  at  p.  1298. 

(J[)  The  directions  for  payment  will  be  contained  in  a  payment  schedule  to- 
the  order:  S.  C.  Funds  Rules,  1905,  c,  6. 
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2386. 

(Title :  as  in  Form  2384.)  foTTnatL 

If  there  are  respondents  to  the  summons,  say.  Let  (<fc. ;  Fro-  for  payment 

ceed  as  in  Form  1075  to  which  is  issued)  upon  the  application  of  aeposiror 

//  there  are  no  respondents  to  the  summons,  say :  Let  all  parties  transfer  out 

concerned  {d;c. :  Proceed  as  in  Form  1077  to  at  the  time  specified  tramway  oom- 

in  the  margin  hereof)  upon  the  hearing  of  an  application  on  the  pletedwiftm 

part  of  time  or  when 

In  either  case  continue  thus:  A.  B.,  of,  dc,  and  C.  D.,  of,  ^Xr^not 
dc.  (the  persons  named  in  the.warrant  of  the  Board  of  Trade,  or  confirmed  («). 

the  majority  or  survivors  of  them),  that  the  sum  of  £ cash  1919.1922.] 

[or,  £ Consols]  in  Court  to  the  credit  of  "  Ex  parte  the  A.  B. 

Tramway"  {Add,  if  so:  being  the  proportionate  part  of  the 
deposit  fund  paid  [^or,  transferred]  into  Court  in  respect  of  the  said 
tramway,  certified  as  proper  to  be  paid  out  by  the  secretary  [or,, 
assistant  secretary]  to  the  Board  of  Trade),  may  be  paid  [or, 
transferred]  to  the  applicants  [or,  to  B.  F.,-  of,  do.  (/)]. 

Or,  if  the  summons  is  framed  with  a  Pay  Office  schedule: 
that  the  funds  in  Court  may,  be  dealt  with  as  directed  in  the 
schedule  hereto  (g) . 
Dated  (dc. :  Conclude  as  in  Form'  1075,  including  the  footnote, 
or  1077). 


2387. 
(See  Form  2352.)  4^47^^ 

signatures  to 

summons. 

2388. 

{Title :  as  in  Form  2384.)  Summons 

If  there  are  respondents  to  the  summ/ms,  say :  Let  {dc. :  Pro-  fo"fnquiriM 
ceed  as  in  Form  1075  to  which  is  issued)  upon  the  application  of  ^^  o/'^h"* 

If  there  are  no  respondents  to  the  summons,  say :  Let  all  parties  deposit,  or 
concerned  {dc. .  Proceed  as  in  Form  1077  to  at  the  time  specified  of^°took,°"* 

when  tram- 

(e)  See  Board  of  Trade  Rules,  1892,  rr.  xxiii.,  xxiv.    The  certificate  of  the  '^^J  ^  withki" 
Board  of  Trade  required  by  these  rules  upon  release  of  the  deposit  does  not  prescribed 
require  verification:   He  Scarborough  Tramways,  Swinfen  Eady,  J.,  in  Cham-  time  (A). 
bers,  13  July,  1905.     The  application  is  made  by  originating  summons:  Ibid.    [Dan.  Pr. 
r.  xxiv.;  0.  LV.  2  (6).    It  is  usually  made  ex  parte,  in  which  case  the  sum-    "1"'J 
mons  must  be  modelled  on  Form  1077. 

(/)  See  note  (j?)  at  p.  1298. 

{g)  See  note  ((f),  preceding  page. 

(A)  See  Seton,  2424,  2425 ;  Board  of  Trade  Rules,  1892,  rr.  xxi.,  xxii.  As 
to  penalties  imposed  when  the  tramway  is  promoted  by  persons  possessed  of  a 
tramway  already  opened  for  public  traffic,  who  fail  to  complete  the  new 
tramway  within  the  prescribed  time,  and  the  application  of  such  penalties, 
see  Ibid.  r.  xxi.  The  application  is  made  by  originating  summons:  Ibid. 
r.  xxiv.     If  there  are  no  respondents  an  ex  parte  originating  summons  must  be 
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in  the  margin  hereof)  upon  the  hearing  of  an  application  on  the 

part  of 

In  either  case  continue  thus:  the  London  County  Council  [or 

as  may  6e]  {road  authority), 

Or,  Y.  Z.,  the  liquidator  [or,  the  receiver  of  the  property  and 

effects]  of  the  A.  B.  Tramway  Company, 

Or,  A.  B.,  of,  dc,  and  C.  D.,  of,  dc.  (the  depositors), 

that,  subject  to  all  proper  inquiries  (i)  being  made,  the  sum  of 

£ Consols  [or  as  may,  be]  in  Court  to  the  credit  of  "  Ex>  parte 

the  A.  B.  Tramway." 

If  the  application  is  by  a  road  authority,  or  a  liquidator  or 

receiver,  proceed  as  follows:  and  the  sum  of  £ cash  in 

Court  to  the  same  credit,  may  be  respectively  transferred  and 
paid  to  the  applicant.  (Add,  in  the  case  of  a  liquidator  pr 
receiver :  to  be  applied  by  him  as  assets  of  the  said  company 
for  the  benefit  of  the  creditors  thereof.) 
Dated  (dc. :  Conclude  as  in  Form  1075,  including  the  footnote,^ 
.   or  1077). 


2389 

Adrertise-  Pursuant  to  an  order  of  the  Chancery  Division  of  the  High 

meut  for  road  Court  of  Justioe,  dated  the of ,  19 — ,  and  made  in  the 

claiming  com-  matter  of  Ex  parte  the  A.  B.  Tramway,  and  in  the  matter  of 
pensation  (A),  ^-j^q  Tramways  Act,  1870,  any  road  authorities  who  have  incurred 

[Dan.  Pr.  -      .  ,  .  .   ,  .     , 

1920.]  expense  m  takmg  up  any  tramway,  or  materials  connected  there- 

with, placed  by  the  A.  B.  Tramway  Company  in  or  on  any  road 
vested  in  or  maintainable  by  such  road  authorities  respectively,  or 

issued:  see  Form  1077.  Where  no  receiver  or  liquidator  has  been  appointed, 
and  the  depositors  apply,  the  application  will  usually  be  ex  parte.  The  foim 
of  r.  xxii.  agrees  in  substance  with  sect.  1  of  the  FaTliamentary  Deposits  and 
Bonds  Act,  1892  (55  &  56  Vic.  u.  27),  under  which,  after  the  claims  of  road 
authorities  and  creditors  have  been  satisfied,  the  depositors  are  entitled  to  the 
balance.  The  distinction  which  was  formerly  held  to  exist  between  meritorious 
and  non-meritorious  creditors  is  no  longer  in  force,  and  aU  are  equally  entitled 
to  rank  in  priority  to  the  depositors:  5a:  p.  Bradford  Tramways  Co.,  (1893) 
3  Ch.  463;  Se  Manchester,  ^e.  Tramways,  (1893)  2  Ch.  638.  No  order  for 
repayment  of  the  deposit  will  be  made  until  the  time  limited  for  the  completion 
of  the  undertaking  has  expired:  Hcc  p.  Chambers,  (1893)  1  Ch.  47. 

(»■)  For  form  of  inquiries  with  respect  to  road  authorities:  and  also  for  form 
of  inquiries  as  to  creditors,  when  the  promoters  are  a  company,  and  such  com- 
pany is  insolvent,  and  has  been  ordered  to  be  wound  up,  or  a  receiver  has  been 
appointed:  see  Form  2357,  and  note  (/),  p.  1303. 

(ft)  See  Board  of  Trade  Rules,  1892,  r.  xxii.  This  rule  provides  for  notice 
being  given  in  the  Gazette  only;  but  the  advertisement  is  generally  inserted  in 
London  and  local  newspapers  as  well.  In  the  absence  of  such  notice  in  the 
Gazette  other  evidence  of  non-commencement,  &c.  wiU  not  be  excluded:  Att.- 

Gen.  V.  Mayor  of  Bournemouth,  (1902)  2  C3i.  714,  C.  A.     The  advertisement 

should  traverse  the  order  directing  the  inquiry. 


S.  46.]  TRADE  UNION  ACT,  1913.  ^'^^^ 

in  making  good  any  damage  caused  to  such  roads  by  the  construc- 
tion or  abandonment  of  such  tramway,  are,  by  themselves  or  their 
solicitors,  on  or  before  {Continue  as  in  Form  2358  to  the  end) . 


2390. 

Pursuant  to  an  order  of  the  Chancery  Division  of  the  High  AdvertiBe- 

Court  of  Justice,  dated  the of ^,  19 — ,  and  made  in  the  creditors 

matter  of  Ex  parte  the  A.  B.  Tramway,  and  in  the  matter  of  promoters  are 
the  Tramways  Act,  1870,  creditors  claiming  debts  and  liabilities  an  insolvent 

affecting  a  sum  of  £ Consols  [or  as  may  &e]  in  Court  to  the  ordered''t'o  be 

credit  of  "Ex  parte  the  A.  B.  Tramway":  which  sum  was  paid  wound  up  or 

r^  1  having  had  a 

into  Court,  pursuant  to  the  rules  made  by  the  Board  of  Trade  receiver  ap- 

under  the  Tramways  Act,  1870,  in  respect  of  the  application  for  0,  g^^^d'er-" 

provisional  order  authorising  the  construction  of  the  A.  B.  Tram-  taking  has 

way:  are  on  or  before  {Continue  as  in  Form  2359  to  the  end).        doned  [i). ' 

[Dan.  Pr. 
1920.] 


2391. 

(See  Forms  1180  and  1182  (to).)  Affidavit  of 


result  of  ad- 
vertisements. 


Section  XLVI. — Trade  Union  Act,  1913  {n). 

Appeal  from  decision  of  Registrar  of  Friendly  Societies  as  to 
Registration  of  a  Combination  as  a  Trade  Union. 

■         '  ^^'       •  2392 

In  the  High  Court  of  Justice,  Orij^inating 

Chancery  Division.  notice  of" 

■'  motion  oi 

Mr.  Justice {p).  appeal  (o). 

In  the  matter  of  the  Trade  Union  Act,  1913  {q). 

And  in  the  matter  of  the  refusal  of  the  Registrar  of 

Friendly  Societies  to 

(I)  See  Seton,  243,5;  Board  of  Trade  Eules,  1892,  i-.  xxii. ;  and  note  (A), 
preceding  page.  See  also  notes  (j)  and  (K),  pp.  1303,  1304.  This  and  preceding 
advertisement  can  be  combined  where  both  are  necessary. 

(m)  These  forms  can  be  adapted.  An  afSdavit  of  an  official  of  the  com- 
pany is  required  as  to  whether  there  are  any  known  claims  other  than  those 
which  have  been  sent  in  pursuant  to  the  advertisement. 

(«)  By  the  Trade  Union  Act,  1913  (2  &  3  Geo.  V.  o.  30),  s.  2  (4), "  any 
person  aggrieved  by  any  refusal  of  the  registrar  to  register  a  combination  as  a 
trade  union,  or  to  give  a  certificate  that  an  unregistered  trade  union  is  a 
trade  union  within  the  meaning  of  this  Act,  or  by  the  withdrawal  under  this 
section  of  a  certificate  of  registration,  or  of  a  certificate  that  an  unregistered 
union  is  a  trade  union  within  tha  meaning  of  this  Act,  may  appeal  to  the 
High  Court,  or  in  Scotland  to  the  Court  of  Session,  within  the  time  and  in 
the  manner  and  on  the  conditions  directed  by  rules  of  Court." 

Tor  notes  (o),  (p),  (g),  see  p.  1321. 
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(a)  register  (name  of  combination)  as  a  trade  union;  or 

(b)  give  a  certificate  that  the  {name)^  an  unregistered  trade 
union,  is  a  trade  union  within  the  meaning  of  the  above-mentioned 
Act. 

Or,  And  in  the  matter  of  the  withdrawal  by  the  Registrar  of 
Friendly  Societies  of  the  certificate 

(c)  of  registration  of  {name  of  combination)  as  a  trade 
union;  or 

(d)  that  (name  of  combination)  is  a  trade  union  within  the 
meaning  of  the  above-mentioned  Act. 


The  rules  of  Court  issued  pursuant  to  the  Act  are  as  follows: — 

1.  All  appeals  to  the  High  Court  under  sect.  2  (4)  of  the  Trade  Union  Act, 
1913,  shaU  be  brought  in  the  Chancery  Division  of  the  High  Court,  and  shall 
be  commenced  by  originating  notice  of  motion  within  two  months  of  the 
decision  of  the  registrar  (of  friendly  societies),  or  within  such  further  time  as 
the  registrar  ,  or  the  Court  may  think  fit  to  allow.  And  the  rules  of  the 
Supreme  Court  for  the  time  being  in  force  shall  (except  if  and  so  far  as  other- 
wise provided  by  these  rules)  apply  to  all  proceedings  on  any  such  appeal. 

2.  The  notice  of  motion  shall  be  headed  with  a  reference  to  the  Trade 
Union  Act,  1913,  and  also  with  a  reference  to  the  decision  of  the  registrar 
which-  is  appealed  against  and  shall  contain  or  have  scheduled  or  annexed 
thereto  a  concise  statement  of  the  grounds  of  the  appeal,  and  no  grounds  other 
than  those  comprised  in  such  statement  shall  (except  with  the  leave  of  the 
Court  and  on  such  terms,  if  any,  as  the  Court  shall  think  just)  be  allowed  to 
be  taken  by  the  appellant  at  the  hearing  of  the  motion. 

3.  The  Court  may  at  any  stage  of  the  motion  direct  that  the  same  be 
served  on  any  persons  that  the  Court  may  think  proper:  Provided  always 
that,  except  where  the  trade  union  or  alleged  trade  union  in  question  are 
themselves  the  appellants,  such  trade  union  or  alleged  trade  union,  or  any 
person  who  appeared  before  the  registrar  and  in  whose  favour  he  decided, 
shall  (unless  the  Court  shall  otherwise  order)  be  respondents  or  one  of  the 
respondents  to  the  motion. 

4.  At  any  stage  of  the  motion  the  Court  may.  If  it  shall  appear  to  be 
expedient  so  to  do,  cause  notice  to  be  given  by  advertisement  or  otherwise 
of  the  time  when  the  motion  will  be,  or  is  likely  to  be,  heard  and  disposed  of, 
or  otherwise  make  provision  for  enabling  any  persons  interested  in  the  trade 
union  or  alleged  trade  union  in  question  or  in  the  subject-matter  of  the 
appeal  to  appear  and  be  heard  on  the  motion. 

5.  At  any  stage  of  the  motion  the  Court  may,  if  thought  fit,  give  any  such 
special  directions  for  the  hearing  and  disposal  of  the  motion  either  on  affi- 
davit evidence  or  with  witnesses  or  otherwise  and  generally  at  such  time 
and  in  such  manner  as  may  be  just  and  convenient. 

6.  In  all  proceedings  on  any  such  appeal  the  Court  shall  have  all  the  powers 
vested  by  the  Act  in  the  registrar,  and  may  make  any  order  which  might  or 
ought  to  have  been  made  by  the  registrar. 

7.  In  all  proceedings  on  any  such  appeal  the  costs  of  and  incident  thereto, 
including  the  costs  of  and  incident  to  any  proceedings  before  the  registrar, 
shall  be  in  the  discretion  of  the  Court. 

8.  These  rules,  which  shall  come  into  operation  forthwith,  may  be  cited  as  the 
Trade  Union   Act   Rules,   1913. 

Dated  the  27th  day  of  November,  1913. 
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Formal  farts :  see  Form  2261 . 
by  counsel  on  behalf  of  (r)  the  above-named  (name  of  combina- 
tion) whose  registered  [principal]  office  is  situate  at  No.  

Street,  in  the  Gity  of {as  may  be) . 

Or,  of  A.  B.,  of  {address  and  description) 
that  notwithstanding  the  decision  of  the  Registrar  of  Friendly, 
Societies  refusing  to  register  the  said  {nanie  of  combination)  as 
a  trade  union  {or  as  may  be — see  title),  the  said  Registrar  may 
bo  directed  to  forthwith  register  the  said  {name  of  combination) 
as  a  trade  union  {or  as  may  be — see  title). 

The  grounds  (s)  of  this  appeal  are  as  follows  [or,  are  set  forth  in 
the  schedule  hereto — or,  are  set  forth  in  the  statement  hereto 
annexed].  , 

And  that  the  respondent  0.  D.  [or,  the  respondents]  {name 
of  combination)  may  be  ordered  to  pay  to  the  applicant-[s] 
their  [his]  costs  [to  be  taxed]  of  and  incident  to  this  application, 
including  therein  their  [his]  costs  of  and  incident  to  the  proceed- 
ings before  the  said  Registrar  on  which  the  decision  now  appealed 
from  was  given  {t). 

Or  that  such  other  order  may  be  made  as  to  the  Court  shall 
seem  fit. 


Dated day  of ,  19 — . 


{Name)  — 
{Address)  ■ 


Solicitor  for  the  Applicant. 


{The  Schedule  above  referred  to.) 
{State  concisely  the  grounds  of  the  appeal.) 
To  (m)  {if  the  combination  are  not  applicants)  the  above-named 
{name  of  combination)  [and  C.  D.,  of,  &c.]. 

Or,  {name  of  person  who  appeared  before  Registrar  and  in 
whose  favour  he  decided). 


(o)  The  appeal  is  to  be  by  originating  motion:  see  r.  1,  preceding  page.  For 
the  practice  as  to ' originating  motions,  see  note  (c),  p.  863.  As  to  whether 
the  motion  is  to  be  heard  and  disposed  of  on  affidavit  evidence  or  with  witnesses 
or  otherwise,  see  r.  5,  preceding  page. 

W)  See  0.  V.  9  (c). 

(j')  As  to  title,  see  r.  2,  preceding  page. 

(r)  As  to  parties,  see  r.  3,  preceding  page. 

(s)  A  concise  statement  of  the  grounds  of  the  appeal  must  be  contained  in, 
or  scheduled,  or  annexed  to  the  notice  of  motion :  see  r.  2,  preceding  page. 

(<)  As  to  costs,  see  r.  7,  preceding  page. 

(«)  As  to  parties,  see  r.  3,  preceding  page. 
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Advertise- 
ment (if 
directed  by 
Court)  of  day 
appointed  for 
hearing 
motion  (x). 


(Title  as  in  preceding  Form.) 

Notice  is  hereby  given  that  Mr.  Justice has  directed  that 

the  motion  by  way  of  appeal  of  (names  of  applicants)  against  the 
decision  of  the  Registrar  of  Friendly  Societies,  referred  to  above^ 

be  heard  on day  the of ,  19 — ,  at  the  sitting  of  the 

Court,  or  so  soon  thereafter  as  counsel  can  be  heard. 

Dated  this ,  19—. 

(Name) . 


(Address) . 

Solicitors  for  the  Applicants. 


(^m)  As  to  advertisement  of  time  for  hearing  motion,  see  x.  1,  p.  1320. 
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*,*  References  to  the  Forms  are  printed  thus  [479]. 


ABANDONMENT: 

by  amendment  of  pleadings:  payment  of  costs  upon— notice  for,  [491], 

[498],  [493]. 
railway  or  tramway,  of.    See  Parliamentary  Deposits  Acts  and  Tbam- 

WAYs  Act,  1870.' 

ABATEMENT: 

certificate  by  solicitor  of,  [170]. 
•And  see  Carrying  on  Proceedings;  Successors. 

ABSTEAOT  0¥  TITLE.    See  Sale  under  Judgment  or  Order. 

ACCEPTANCE: 

service  of  writ  of  summons,  of,  and  undertaking  to  appear  thereto,  [368]. 
Bum  paid  into  Court,  of,  notice  of,  [458],  [559]. 

judgment  for  costs  thereon,  [459]. 

ACCOUNT,  605—625. 

accountant,  employment  of,  606  (6). 
action  for,  statement  of  claim  in,  [509]. 
additional — anmmons  for,  [1164],  [1172]. 
administration — summons  for,  191  (6),  [441],   [442]. 
administrator:  by — affidavit  verifying,  [1242];   and  non-receipt  of  any- 
thing further,  [1244]. 
Master's  certificate  as  to,  [1438]. 
admission  in,  payment  into  Court  founded  on — affidavit  in   support  of, 

[1801]. 
admission  of  assets  by  or  om  behalf  of  executor  or  administrator,  [1132], 

[1254]. 
annuities,  arrears  of.  Master's  certificate  of,  [1438  (4)]. 
application  for,  how  made;  evidence  required,  &c.,  190  (S),  191. 
attachment  for  non-compliance  with  order  to  leave:  leave  to  issue — ^notice 

of  motion  or  summons  for,  [1230].    See  Chambers,  infra. 
balance  on,  payment  into  Court  by  accounting  party  of — summons  for, 

[1253]. 
bin  of  costs  in — request  to  Taxing  Master  to  moderate,  [1251]. 

Taxing    Master    of    another    Division   to  tax, 
[1252]. 
casting  of,  affidavit  proving,  [1253a],  [1801]. 
certificate  of  Master  as  to,  [1438]. 

Chambers:  in,  605 — 625;  summary  of  material  provisions  of  R.  S.  C.  1883, 
as  to,  605. 
affidavit,  negative  by  executor  of  deceased  executor,  [1246]. 

Seferenoes  to  the  Forms  are  printed  thus  [479]. 
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ACCOXyST— continued. 

Chambers:  in — continued. 

affidavit,  verifying,  joint  executors  and  trustees,  by,  [1238]. 

exhibits  to,  [1239],  [1240]. 
of  nou-reoeipt  of  anything  further,  [1244]. 
sole  executor  or  administrator,  by,  [1242]. 
trustee  of  will,  by,  [1243]. 

of      non-receipt     of      anything     further, 
[1245]. 
supplemental. — joint    executors    and    trustees,  by, 
[1241]. 
attachment  for  non-complianoe  with  order  to  leave  account  at — leave 
to  issue — notice  of  motion  or  summons  for,  [1230]. 
affidavit  in  support,  [1231]. 
form  of  writ,  [989],  [1234]. 
discharge  from  custody  on  leaving  account — notice  of  motion  for, 
[1236]. 
affidavit  in  support,  [1237]. 
indorsement  of  name  and  address  of  party  issuing,  [991],  [992], 

[1235]. 
prtscipe  ioi  writ,  [988],  [1233]. 
fees  on,  606  (J), 
form  of,  [1239],  [1240]. 
leaving;  and  filing  affidavit — ^notice  of,  [1247]. 
short  order  for — direction  for,  [1227]. 

summons  for,  [1228],  [1770]. 
taking — special  directions  as  to,  summons  for,  [1250]. 
time  for:  extension  of — summons  for,  [1229]. 
vouching — special  directions  as  to,  summons  for,  [1250]. 
directions,  special  as  to  taking  or  vouching  an   account — summons  for, 

[1250]. 
District  Registry:  in,  549  (?);  summons  for,  prosecution  of,  in,  [1167]. 
elegit,  under — summons  by  judgment  debtor  for,  [976]. 
evidence  produced  on — statement  of,  737,  [1438]. 
executors:  by — affidavit  verifying,  [1238]. 
foreclosure — summons  for,  191  {d),  [441],  [442]. 
four-day  order  for — directions  for,  [1227]. 

summons  for,  [1228],  [1770]. 
funeral  expenses:  of — affidavit  by  executor  verifying,  610  (^g),  [1238  (2)]. 
guardian  of  estate,  of,  and  affidavit  verifying  same,  [1408]. 
indorsement  of  claim  for,  128,  129.    See  Indorsement. 
legacies,  of.  Master's  certificate  as  to,  [1438  (4)]. 

mode  of  taking  or  vouching,  special  dLreotionB  as  to,  summons  for,  [1250]. 
mortgage,  writ  of  simimons  for,  [212],  [213]. 
mortgagee  in  possession — by,  [1553]. 
affidavit  verifying  same,  [1552]. 
Master's  certificate  of  result  of,  [1554]. 
mortgagee  not  in  possession,  796  (ot). 

affidavit  by,  of  (amount  due  to  him  under  a  judgment  in  a  foreclosure 

action,  [1550]. 
Mast-er's  certificate  of  amount  due  to,  [1551]. 
And  see  FoEECLOsuBE  Action. 
notice  of  having  left;  and  filed  affidavit,  [1247]. 
notice  or  summons  for,  287  (a),  [660]. 

Meferences  to  the  Formt  are  printed  thus  [479]. 
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ACCOUNT— oo««M««a. 

Order  XV.,  under,  190,  191. 

partnership — summons  for,  where  writ  indorsed  under  Order  III.  r.  8... 
190,  [441],  [442]. 
investigation  of — accountant's  affidavit  of,  [1627]. 
Master's  certificate  as  to,  [1628]. 
payment  into  Court  by  accounting  party,  of  balance   appearing  on  his. 
account — summons  for,  [1253]. 
founded  on  admission  in,  application  for — affidavit  in. 
support  of,  [1801]. 
personal  estate  at  death,  of,  610  (/),  [1238],  Sched.  1. 

affidavit,  negative,  by  executor  of  deceased  exe- 
cutor, [1246]. 
verifying,  of  joint  executors  and  trustees, 
[1238(1)]. 
sole   executor   or   adminis- 
•  trator,  [1243]. 

got  in,  of,  [1239]. 

affidavit  of  joint  executors  and  trustees  verifying, 
[1238  (3)]. 
of      non-receipt      of      anything 
further,  [1244]. 
sole  executor  or  administrator  verify- 
ing, [1242]. 
of      non-receipt       of       anything 
further,  [1245]. 
personal  estate  outstanding:  of,  [1238],  Sched.  2. 

affidavit  of  joint    executors    and  trustees 
verifying,  [1238  (4)]. 
sole  executor  or  administrator 
verifying,  [1242]. 
conversion    of — cleave    for,     summons     for,. 

[1257]. 
Master's  certificate  of,  735,  [1438  (S)]. 
real  estate  at  death:  of,  [1238],  Sched.  3. 

affidavit  of  joint  executors  and  trustees  verifying,  [1238  (S)]. 
incumbrances  affecting,  [1238  (6)]. 
receiver  by,  921 — 929.    See  Receiver. 
redemption — summons  for,  192,  [441],  [442]. 
rents  and  profits:  account  of,  [1240]. 

affidavit  of  joint  executors  and  trustees  veri- 
fying, [1238  (7)]. 
of    non-receipt    of    anything 

further,    [1244]. 
supplemental  account,  verify- 
ing, [1241]. 
sole  trustee  verifying,  [1243]. 
of    non-receipt    of    anything- 
further,   [1245]. 
Master's  certificate  of,   736,   [1438(3)]. 
sequestrators,  by,  summons  for,  [1030]. 
short  order  for — direction  for,  [1227]. 

summons  for,  [1228],  [1770]. 

Beferencea  to  the  Worms  are  "printed  thus  [479]. 
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ACCOJJNT—oontmuea. 

sramnons,  or  notice  for,  [660]. 

where  writ  indorsed  under  Ord.  III.  r.  8.. .190  (6), 
[441],  [442],  [456]. 
administration,  191. 
foreclosure,  191. 
partnership,  190. 
redemption,  192. 
supplemental  account  of  personal  estate  and  rents  and  profits — afBdavit  by 

joint  executors  and  trustees  verifying,  [1241]. 
surcharge,  against  accounting  party,  [1248]. 

notice  of,  [1249]. 
taking  in  District  Registry — summons  for,  [1167]. 
time  to  leave,  extension  of — summons  for,  [1229]. 
transcript  of,  in  Pay  Office  books — ^request  for,  [1785]. 
trust — ^writ  of  summons  for,  [339]. 

vouching:  special  directions  as  to — summons  for,  [1250]. 
writ  of  summons  for,  in  actions  to  recover  damages,  unliquidated  demands 
or  property,  [266]. 

.ACCOUNTANT— affidavit   by,  as    to   result  of   investigation    of    partnership 
accounts,  [1627]. 

ACCOUNTS  AND  INQUIRIES:  for,  summons,  or  notice  for,  287  (a),  [660]. 
additional — summons  for,  [1172]. 

District  R^istry,  prosecution  of,  in,  summons  for,  [1167]. 
Am^  see  ACCOUNT;  iNQniBlES. 

ACKNOWLEDGMENT: 

conveyance,  of  receipt  of,  by  purchaser,  and  consent  to  purchase-money 

being  dealt  with,  [1362]. 
Us  pendens — of  satisfaction  of,  [366],  [1035]. 
married  woman,  by — certificate  of,  requisition  for  search  for,  [1218]. 

ACTS  OP  PARLIAMENT:  bills  for,  settlement  of,  697,  698. 
draft  bill,  approval  of.  Master's  certificate  of,  [1385]. 

memorandum  of,  by  the  Judge,  [1389]. 
identAy  of,  memorandum  of,  [1386]. 
print  of,  affidavit  verifying,  [1388]. 
Master's  certificate,  recital  of,  in  the  preamble  of  the  bill,  [1387] 

ACTION: 

advance  of — notice  of  motion  for,  [830]. 

Attorney-General,  by,  and  against,  29 — 31.     See  Attoeney-Geneeal. 

authority  to  appear  and  defend,  [396],  [2059]. 

institute  and  prosecute,   [174],  [2057],  [2058]. 
bankrupts,  by  and  against,  41 — 43.     See  Bankeupts. 
commence — ^leave  to — summons  for,  [173]. 
commencement  before  1852 — certificate  of,  1  (o),  [2]. 
compromise  of:  agreement  for,  enforcing — summons  or  notice  for,  [2034]. 

leave  to — summons  for,   [1260]. 
conduct  of,  548  et  seq.    See  CoNDncT  OP  CAnSE. 
consolidation  of,  1031 — 1034.     See  Consoltdation  op  Actions. 
defend — leave  to^ — summons  for,  [1256]. 

References  to  the  Forms  are  prmied  thus  [479]. 
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ACTION— ooMttnwarf, 

discontinuance  of,  284 — 286.     See  DisooNTiNnANCE. 

dismissal  of,  277,  1072 — 1074.    See  Dismissal  of  Action. 

election  by  plaintiff  where  on©  action  is  foreign — notice  of  motion,  summons 

or  notice  for,  [2041]. 
entry  of,  for  trial,  365—367.    See  Trial. 
infants,  by  and  against,  44 — 59.    Seei  Infant. 
institute — Cleave  to — summons  for,  [1255]. 

lunatics  and  persons   of  unsound  mind,   by    a-nd   against,   59 — 68.     See 
Lunatic  and  Person  op  Unsound  Mind;  Unsound  Mind,  Person  of. 
married  women,  by  and  against,  69,  70.    See  Married  Woman. 
notice  of,  [171];  indorsement  on,  [172]. 
parties  to,  71 — 91.    See  Parties. 
ipartners,  by  and  against,  32 — 35.     See  Partners. 
pleading  matters  arising  pending,  212 — 216.     See  PLBADOrGS,  further, 
pleadings  in,  210—275.     See  Pleadings. 
poor  persons,  by  and  against,  35 — 41.    See  Poor  Persons. 
premature  hearing  of — consent  to,  [829]. 

removal  of,  from  or  to  a  District  Registry,  1039,   1040.     See  District 
Regis  TRY. 
High  Court  to  a  County  Court,  1040 — 1043.    See  County 

Court. 
inferior  Court  to   the  High  Court,   1044 — 1055.     See 
Removal  of  Cause. 
■"short "  marking,  certificate  of  counsel  for,  [825]. 

notice  thereof,  [826]. 
stay  of  proceedings  in,  1066 — 1071.    See  Stay  of  Proceedings. 
test,  1031—1034.    See  Test  Action. 

traiisfer  of,  1035 — 1039.     See  Transfer  of  Cause  from  one  Division  ok 
Judge  to  another. 
where  order  for  administration  made — summons  or  notice  for, 
[1956]. 
trial — entry  of,  for,  365—367.    See  Trial. 
trial,  withdrawal  from,  after  entry,  consent  to,  [827]. 

leave  for — notice  of  motion,  summons 
or  notice  for,  [828]. 
unauthorized,  stay  of,  94  (a). 

ACTIONS— SUPPLEMENTAL,  857. 

ADDING  PARTIES,  73—76.    See  Parties. 

ADDITIONAL  ACCOUNTS  AND  INQUIRIES— summons  for,  [1172]. 

ADDRESS: 

alteration  of,  in  proceedings  restraining  transfer  of  stock,  &o.,  memorandum 

of,  [1695]. 
notice  of  change  of,  for  service,  [7]. 

writ  of  summons  issued  by  plaintiff  in  person,  on,  [6],  [342]. 
solicitor,  where,  2  (A),  [5],- [341]. 

ADJOURNMENT: 

Chambers,  to — summons  to  proceed  on,  [1390]. 

summons,  of,  to  vary  Master's  certificate— note  of,  [1443]. 

trial  of,  369.    See  Trial. 
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ADJUDICATION  IN  BANKRUPTCY: 

afSdavLtiof  search  for,  596,  596,  [1216].    See  Seabches  foe  Incumbhances . 

ADMINISTEATION  ACTION: 

administration  in  bankruptcy  of  deceased  debtor's  estate — transfer  of  pro-  - 
oeedings  for — simimons  or  notjoe  f or,  [71  J. 
affidavit  in  support,  [72]. 
claim,  statement  of,  in,  form  of,  [506]. 

against  executors    on   footing   of   wilful 
default,  [507]. 
consolidation   of  administration    actions — where  no  judgment,  or  order, 

summons  or  notice  for,  [1943]. 
creditors  of  deceased,  advertisement  for,  [1177]. 
defences  in,  forms  of,  [563]. 
documents,  delivery  of,  to  new  solicitor  without  prejudice  to  lien — simunons 

for,  [2056]. 
executors — ^management   of   property   during   pendency   of   action.      Bee 

trustees,  infra. 
Master's  certificate  in,  [1438]. 
new   trustees:     power    of    appointing — leave  to   exercise — summons,   for,, 

[1287J. 
stay  of  proceedings  in,  where  judgment  or  order  given  in  another  action — 

summons  for,  [1944],  [1945]. 
transfer,  after  administration  order — summons  or  notice  for,  [1956]. 
trustees — management  of  property  during  pendency  of  action,  625 — 632. 
action — Cleave  to  compromise— summons  for,  [1260]. 
defend — summons  for,  [1256]. 
institute — summons  for,  [1255]. 
business — Cleave  to  carry  on  testator's — summons  for,  [1258]. 
compromise  of  claim  or  action,  leave  for — summons  for,  [1260]. 
copyholds — admission  to — Cleave  to  take — summons  for,  [1264]. 
'debts — leave  to  pay — summons  for,  [1259]. 

drainage  works  or  repairs— leave  to  execute — summons 'for,  [1261]. 
enfranchisement — agreement  for — summons  to  confirm,  [1263], 
lease — agreement  to  grant — summons  for  approval  of,  630,  [1267]. 

renewal  of — summons  for   leave  to  obtain,   [1266].     And  see- 
Lease. 
outstanding  estate — ^leave  to  convert — summons  for,  [1257]. 
protection  of  testator's  estate  on  an  application  to  Parliament — ^leave 

for — siinmions  fOr,  [1262]. 
repairs:  leave  to  execute — summons  for,  [1261]. 
writ  of  summons  in,  by  creditor,  [209]. 
legatee,  [210]. 
how  intituled,  1,  95(e). 

ADMINISTEATION,  LETTERS  OF: 

allegation  of  grant  of — common  form  of,  in  petition  to  carry  on  pro- 
ceedings, [160]. 
search  for  grant  of — ^affidavit  of  result  of,  [1176a]. 

ADMINISTRATION   OP   ESTATES   AND   TRUSTS   ON   ORIGINATING 
SUMMONS,  521-531;  summary  of  material  provisions  of  R.  S.  C.  1883,- 
as  to,  521—523. 
administration  of  the  personal  or  real  and  personal  estate  of  a  deceased 
person:   originating  summons  for,  [1135]. 
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ADMINISTRATION  OF  ESTATES    AND    TRUSTS    ON  ORIGINATING 
SUMMONS— cotitinued. 
administration  of  the  personal  or  real  and  personal  estate  of  a  deceased 
person — continued. 
affidavit  in  support  of  summons  for  administration, 
annuitant,  by  an,  [1138]. 
creditor,  by  a,  [1137]. 

legatee,  specifle,  pecuniary,  or  residuary,  by  a,  [1138]. 
next  of  Mn,  by  a,  [1139]. 
administration    of    the  trusts  under  a  deed  or  instrument — originating 
summons  for,  [1136]. 
affidavit  in  support,  [1140]. 
determination  of  a  question  or  matter  arising  in  the  administration  of  a 

deceased  person's  estate,  originating  summons  for,  [1133]. 
determination  of  a  question  or  matter  arising  under  the  trust  of  a  deed  or 
instrument,  originating  summons  for,  [1134]. 
And  see  Summons,  Oeimnatiuq. 

ADMINISTRATOR: 

action  against,  for  accounts — ^writ  of  summons  in,  [338].    See  Executor. 

assets,  admission  of,  [1132],  [1254]. 

management  of  property  by,  625 — 632.    See  Administration  Action. 

ADMIRALTY: 

description  of,  in  writ  of  summons,  [19  2f]. 

ADMISSION— ADMISSIONS : 

agreement:  by,  290—293,  [663],  [664].    Schedules,  ibid. 
assets:  of,  by  an  executor  or  administrator,  [1132],  [1254]. 
documents:  of — notice  to  make,  [669]. 

service   of — ^affidavit   of,   and  refusal   to   admit, 
[673]. 
facts  of — ^notice  to  make,  [667]. 

service  of,  affidavit  of,  and  refusal  to  admit,  [673]. 
referred    to    in    pleading — notice    in    pleading    or    by    writing 

admitting,  294,   [665],    [666]. 
pursuant  to  notice,  [668]. 
form  of,  by  agreement,  [663],  [664]. 
of  documents,  [671]. 
of  facts  pursuant  to  notice,  [668]. 
judgment  or  order  on — notice  of  motion,  summons,  or  notice  for,  under 

Order  XXXII.  r.  6...273  (o),  [629]. 
notice  for,  of  documents,  [669].     See  documents,  supra. 

of  facts,  295  («),  [641].     Summary  of  material  provisions  of  R.  S.  C. 

1883,  as  to,  294. 
facts  stated  or  referred  to  in  pleadings  of  opposite  party:  of — ^notice 
in -pleading  or  by  writing  admitting,  294,  [665],  [666]. 
payment  into  CJourt  founded  on,  or  on  an  account — affidavit  in  support  of 

application  for,  [1801]. 
eignature  of — affidavit  of,  [672]. 
time  for  making:  extension  of — notice  for,  [670]. 
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ADMISSION  TO  COPYHOLDS: 

leave  to  take — trustees'  summons  for,  [1264].     See  Copyholds. 

ADVANCE  OF  CAUSE,  368.    See  Action. 

ADVANCEMENT  OP  INFANT,  715—719.     See  Infant. 

ADVERTISEMENT: 

action,  writ  of  summons,  substituted  service  of,  by — summons  for,  [373]. 

And  see  writ  of  summons,  infra. 
Companies  (Consolidation)  Act,  1908,  under, 

alteration  of  objects  of  a  company,  &c.,  of  presentation  of  petition, 

[2257]. 
reduction  of  capital — of  day  fixed  for  hearing  petition,  where  list  of 
creditors  settled,  [2287]. 
of  day  fixed  for  hearing  petition,  where  no  list 

of  creditors  directed,  [2273]. 
of  notice  of  presentation  of  petition,  where  list 

of  creditors  directed,  [2274]. 
of  list  of  creditors,  [2278]. 

additional  paragraph  thereto  to  meet  cases 
of  creditors  with  whom  company  unable 
to  communicate,  [2279]. 
where  no  creditors,  [2284]. 
of  notice  of  registration  of  order  confirming,  and 
minute,  [2290]. 
scheme  of  arrangement — of  meetings  to  consider  and  approve,  [2297]. 
creditors,  to  come  in  and  prove  against  estate  of  deceased  person,  for, 
[1177]. 
for  persons  other  than  creditors,  [1173]. 
debenture-holders'  actions,  for  claims  in,  [1577]. 
'        judgment,  notice  of — summons  for  special  directions  as  to  service  of,  by, 
[1152]. 
form  of  advertisement,  [1153]. 
Master's  certificate — statements  as  to,  in,  734,  736. 
non-receipt  of  any  claim  under — affidavit  of,  [1182]. 
notice  of  judgment  by,  [1153]. 

Parliamentary   Deposits  Acts,  under,  creditors  for — where  company  in- 
solvent and  ordered  to  be  wound  up  or  a  receiver  appointed,  or  the 
undertaking  has  been  abandoned,  [2359]. 
landowners,  for,  or  road  authorities  claiming  compensation,  [2358]. 
partition  action — notioe  of  judgment  in,  by,  [1532]. 

distribution  of  proceeds  of  sale,  of  intended,  by:  where  order  made 
dispensing  with  service,  [1535]. 
patent,  extension  of  letters — of  intention  to  present  petition,  [1608]. 

day  appointed  for  hearing,  [1611]. 
Railway  Companies  Act:  of  scheme  under,  [2370]. 

petition  for  confirmation  of  scheme  under,  of,  [2377]. 
sale  by  Court  by  auction:  of,  [1308]. 
tender:  of,  [1340]. 
Settled  Estates  Act,  application  under:  notice,  for  insertion  in  newspapers, 

of,  [2214]. 
Trade  Union  Act,  1913 — of  day  appointed  for  hearing  motion,  [2393].      - 
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ADVERTISEMENT— co»ii«Me«?. 

Tramways  Act:   oi?editors,  for,  under,  where  promoters  are  an  insolvent 
company  ordered  to  be  wound  up,  or  a  receiver  appointed,  or  the 
undertaking  has  been  abandoned,  [2390]. 
road  authorities,  for,  claiming  compensation  under,  [2389]. 
■wilt  of  sttfiimons:  substituted  service  of,  by — summons 'for,  [373]. 

AFFIDAVIT : 

abstract  of  title — of  examination  of — by  solicitor,  [1209]. 

another  person,  [1210]. 
account,  casting  of,  proving,  [12S3a],  [1801]. 
accounts,  verifying, 

executors,  &c.,  funeral  expenses,  [1238  (2)]. 

joint  executors  and  trustees,  by,  and   answering  in- 
quiries as  to  real  and  personal  estate,  [1238]. 
of  non-receipt  of  (further)  personal  estate  or  rents 
and  profits,  [1244]. 
»   negative,  by  executors  of  deceased  executor  as  to  per- 
sonal estate  of  original  testator,  [1246]. 
real  estate,  [1238],  [1243]. 

sole  executor  or  administrator,  by,  and  answering  in- 
quiries as  to  personal  estate,  [1242]. 
of  non-receipt  of  (further)  personal  estate  or 
rents  and  profits,  [1245]. 
trustee,  by,  of  rents  and  profits,  and  answering 
inquiries  as  to  real  estate,  [1243]. 
supplemental,  joint  executors  and  trustees,  by,  [1241], 
guardian,  of,  [1408]. 

partnership,  of  result  of  investigation  by  accountant,  [1627]. 
partnership,  of  accountant  of,  [1238]. 
receiver,  of,  [1764]. 

rents  and  profits,  [1238],  [1243 — 1245].    See  supra,  executors,  &c. 
address  of  deponent,  6  (t/). 

administration  of  deceased  person's  estate — in  support  of  summons  for, 
annuitant,  by  an,  [1138]. 
creditor,  by  a,  [1137]. 

legatee,  specific,  pecuniary,  or  residuary,  by  a,  [1138]. 
next  of  kin,  by  a,  [1139].  ]  , 

trust — in  support  of  summons  for,  [1140]. 
proceedings — transfer  of,  for  administration  in  bankruptcy 
— on  application  for,  [72].    See  BANKBnPTOY. 
admissions  of  documents — of  signature  of,  [672]. 
a£Sdavit  and  a£Srmation: 
footnote  to,  [26]. 
joint — ^formal  parts  of,  [25]. 
notice  of  filing,  [28]. 
affirmation  and — ^formal  parts  of  joint,  [25].     And  see  AFFlEMATIoisr. 
alterations  in,  4. 

appeal  to  House  of  Lords,  on,  of  poverty,  [1502], 

appearance  by  guardian  ad  litem  of  infant:   for  entry  of,   [96],  [97], 
[401]. 
by  person  not  named  as  defendant  in  action  for  recovery  of 
land — on  application  to  enter,  after  judgment,  [412]. 
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KEVIDANTL— continued. 

appeaxance:  set  aside,  to,  on  application  for,  by  plaintiff,  [425]. 

unauthorized,  on  application  for,  by  defendant, 
[423]. 
apportionment  of  deficient  fund — verifying,  [1279]. 
apprentioeship,  &c.  of  infant — on  application  for,  [1416]. 
arbitration,  in  support  of  application  to  stay  proceedings  in  an  action 

where  there  is  a  submission,  [2307]. 
attachment — on  application  for  leave  to  issue  writ  of,  [986]. 

accounts — for  not  leaving,  [1231]. 
attormneoat — ^to  receiver — on  application  for,  [1756]. 

sequestrators,  [1028]. 
auctioneer — ^fitness  of,  as  to,  [1307]. 

reserved  biddings,  as  to,  [1309]. 

result  of  sale  of  furniture,  efEects,  &o.,  as  to,  [1257a]. 

.  real  or  leasehold  property,  out  of  Court,  as  to, 
[1299a]. 
solvency  of  sureties,  as  to,  [1314]. 
award,  enforce,  leave  to,  on  application  for,  [2325]. 

execution  of,  of,  [2317]. 
bankers'  books,  inspection  of,  as  to,  [678]. 

biddings,  reserved:  as  to,  [1309].    8ee  Sale  undee  Judgment  oe  Obdee. 
bill  for  an  Act  of  Parliament — verifying  print  of,  as  settled  at  Chambers, 

[1388]. 
blind,  or  illiterate  person,  of — ^form  of  oaths  and  jurat  to,  [14]. 
certiorari  to  remove  action  from  County  Court,  on  application  for,  [1972], 
judgment  of  County  Court  into  High  Court  for  purpose 
of  issuing  execution   thereon — on  application  for, 
[1980]. 
judgment  from  inferior  Court  for  purpose  of  having 
execution — on  application  for,  [1995]. 
cestuis  que  vie — on  motion  for  production  of — out  of  Court,  [2328]. 

in  Court, on  default,  [2330]. 
final    order   on    non-production     of — ^for, 
[2332]. 
Chambers:  in,  509 — 511.    See  Evidbnce  vs.  Chambers. 
charging  order  nisi  on  stock  or  shares — on  summons  for,  [1040]. 

on  fund  in  Court  for  amount  of  solicitor's  taxed  costs — on 
,  application  for,  [2053]. 
claims,  of  investigation  of,  [1180]. 
non-receipt  of,  [1182]. 

result  of  notice  for,  under  22  &  23  Vic.  o.  35,  [1199]. 
commission  for  examination  of  witnesses  abroad — on  application  for,  [725], 

translation  of  depositions,  verifying,  [741]. 
committal  for  breach  of  judgment  or  order — on  motion  for,  [1004]. 
Companies   (Consolidation)  Act,   1908,  on  applications  under.     See  Com- 
panies (Consolidation)  Act,  1908. 
concurrent  writ  of  summons,  leave  to  issue  and  serve,  on  application  for,. 

[353],  [380]. 
setting  aside,  on  application  for,  [391]. 
conditional  contract — on  application  to  confirm,  [1383]. 
consent  of  trustees  to  act,  verifying  signatures  to,  [1285]. 
contents  of,  3  («). 
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AFFIBAYIT— continued. 

conveyance,  nomination  of  person  to  execute,  on  application  for,  [1367]. 
of  delivery  of,  to  purchaser,  and  of  service  of  notice  of  inten- 
tion to  deal  with  purohaae-money,  [1364]. 
copies  of,  supplied  to  other  persons,  i. 
copyholds,  custom  of  descent  of,  as  to,  [1265], 

vesting  order  of — ^verifying  consent  of  lord  or  lady  of  a  manor 
to,  [2139]. 
correspondence — copy  of — verifying,  [688]. 
costs  of,  where  unnecessary  prolixity,  &o.,  i. 
County  Court,  for  transfer  to.    See  transfer,  infra. 
creditors'  claims — of  investigation  of,  [1180]. 
non-receipt  of,  [1182]. 
result  of  notice  for,  [1199]. 
cross-examination  on,  311,  312.     See  Ceoss-examination. 
de  bene  esse — to  examine  witness,  on  application,  [792]. 
debenture-holder's  action,  in  answer  to  accounts  and  inquiries,  [1579]. 
debt — to  prove,  bill  of  exchange;  on,  [1191]. 
bond;  on,  [1189]. 

to  secure  annuity,    [1190]. 
cheque;  on,  [1193]. 
covenant  to  pay;  on,  [1188]. 
deceased  person's  estate,  due  to^ — by  personal  representative, 

[119S]. 
judgment;   on,  [1187]. 
mortgage;  on,  [1188]. 
promissory  note;  on,   [1192]. 
simple  contract;  on,  [1194]. 
Debtors  Act — on  application  for  order  to  arrest,  [1723]. 
defence — further — Cleave  to  deliver — on  application  for,  [476]. 
Defence  Acts — on  application  under,  for  investment  and  payment  of  income, 

[2335]. 
deironent,  full  Christian  and  surnames,  &c.  to  be  stated,  5  (a;), 
married  woman,  description  of,  5  (a;), 
unmarried  woman,  description  of,  5  (k). 
description  of  deponent,  5  (»),  (y). 
discharge  from  custody — on  application  for,  after  leaving  accounts,  [1237]. 

of  restraint  on  purchase-money,  on  application  for,  [1366]. 
dismissal — of  originating  summons  for  want  of  authority — on  application 
for,  [1101],  [2026]. 
summons,  ordinary,  taken  out  without  authority — on  application  for, 
[1101]. 
document,  loss  of,  as  to,  [688]. 
documents— as  to.    See  Documents,  Discoveey  of. 

form  of,    [1907];     when    possession    of    any   denied, 

[1908]. 
irrelevant  matter — of  sealing  up,  [1915]. 
production  for  inspection — on  application  for,  [1919]. 

erasures  in,  i. 

evidence  by,  306—314.    See  Evidence  by  Affidavit. 

examination  of  abstract  of  title  by  solicitor — of,  [1209]. 

another  person,  [1210]. 
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AFFIDAVIT— oontinued. 

examination  of  engrossment    of    deed    settled    in  Chambers — of,  [1214], 

[1292]. 
lease  and  counterpart,  [1270]. 
examiner,  special — on  application  for  appointment  of,  [712]. 
execution  of  deed— verifying,  [686],  [1223],  [1224],  [1277],  [1292], 

[1863]. 
execution  under  7  Greo.  4,  o.  46,  s.  13  (Country  Bankers  Act,  1826) — leave 
to  issue,  on  application  for,  [900]. 
8  &  9  Vic.  c.  16,  s.  36  (Companies  Clauses  Consolidation 
Act,  1845),  [904]. 
execution — ^member  of  banking  company,  against — cleave  to  issue — on  appli- 
cation for,  [902]. 
executors,  by.    See  Accounts,  supra. 
exhibits;  to,  memorandum  of  identity  of,  15  (ot),  [27]. 
filing,  4. 

enlargement  of  time  for — notice  for,  [696]. 
notice  of,  15  (o),   [28],  18  (e),  [31]. 
fitness,  of  proposed  receiver  and  manager,  [1740]. 

trustees,  [1282]. 
footnote:  to,  5  (6),  [9];  to  affirmation,  [21]. 

foreclosure  or  sale,  in  support  of,  by  equitable  mortgagee  of  leaseholds  by 
memorandum  and  deposit  of  deeds  against  mortgagor,  [1145]. 

by    first    mortgagee    against    second 
mortgagee  and  mortgagor,  [1143]. 
foreign  language:  in — verifying  translation  of,  [17],  11  (z). 
foreigner :  of — jurat  and  oath :  when  taken  in  English  through  Interpreter, 
[15]. 
when  taken  in  foreign  language,  [16]. 
form  of,  4  (f),  5  (a). 

formal  parts  of — in  case  of  one  deponent,  [8];  of  two  or  more,  [10]. 
garnishee  order  nisi — on  application  for,  [1045]. 

substituted  service  of,  [982],  [1047]. 
guardian  of  infant — on  application  for  appointment  of,  [1401]. 
guardian  ad  litem  of  infant  defendant — on  application  to  assign,  by  plain- 
tiff, [100] 
on  application  to  appoint  new,  in 
lieu  of  one  deceased — by  defen- 
dant, [103], 
of  lunatic — where    committee    adversely    interested,    on 
application  for,  by  defendant,  [124]. 
new   guardian,,  to   appoint,  in  lieu  of  one 
deceased — on  application  for,  [130]. 
of  person  of  unsound  mind,  not  so  found,  on  application 
for,  by  plaintiff,  [135]. 
by  defendant,  [127]. 

respondent  to  petition — ^where,  [133]. 
habeas  corpws  ad   testificandum :  for  attendance  in  Court  of  witness  in 

custody-;— on  application  for,  [755]. 
handwriting — to  prove,  [687]. 
heirship — ^to  prove,  [1176]. 
incumbrances:  as  to— by  beneficiary,  [1203]. 

by  joint  executors  and  trustees,  612,  [1238]. 
notice  of — ^by  executor  or  trustee,  [1204]. 
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infant  defendant— service  of  writ  on,  personally,  on  application  for  leave 
for,  [93]. 
approve  service  on,  on  applioation  to,  [9S]. 
Infants'  Property  Act,   1830,  on  application  to  approve  grant  of  lease, 

[1268],  [2184]. 
Infant  Settlements  Act — on  Bummons  under,  [1431]. 
interest  payable  out  of  a  fund  in  Court— of  subsequent,  [1866]. 
interlineations  in,  4. 

interpleader  summons — on  application  for,  [1634]. 
interrogatories— in  answer  to,  [1895]. 

investment  in  purchase  or  mortgage  of  land — on  summons  for,  [1208]. 
judgment  absolute  against  infant — to  make:  where  no  cause  shown,  [110], 
judgment — to  set   aside — for   default  of  appearance,   on   application  by 

defendant,  [444]. 
default  of  defence,  [650]. 
•  irregularity,  [446],  [652]. 

judgment  of  inferior  Court — to  remove  to  High  Court — under  the  Judg- 
ments Act,  1838,  on  application  for,  [1993]. 
under  19  Geo.  3,  u.  70  (Inferior  Courts  Act,  1779),  for  purposes  of 
execution,  [1995]. 
judgment  under  Ord.    XIV. — ^liberty   to  sign   final — on   application   for, 
[453]. 
in  answer  to,  [454]. 
Judgments  Extension  Act,  1868,  of  solicitor  applying  for  certificate  under, 

[911]- 
Judicial  Trustees  Act,  1896,  verifying  statement  of  facts*  on  application  for 

appointment  of  judicial  trustee  under,  [2158]. 
jurat  to,  [11 — 16].    Atid  see  Jueat. 
jurisdiction — sworn  out  of,  6. 
kindred — ^to  prove,  [1176]. 
Lands  Clauses  Consolidation  Acts — on  application  for  payment  out — as  to 

title  of  applicant,  [2191]. 
lease — ^agreement  to  grant — on  application  to  approve  [1268]. 

examination  of  engrossment  of,  and  counterpart — of  [1270]. 
grant  of — on  application  to  approve,  [1268],  [2184]. 
legacy  to  legatee — on  application  for  payment  out  of,  [2151]. 
Life  Assurance  Companies  (Payment  into  Court)  Act,  1896,  on  payment  into 

Court  under,  [2339]. 
life  of  payee,  as  to,  [1818]. 
list  of,  [697]. 

lotting,  as  to  mode  of,  on  sale  by  Court,  [1306].    See  Sale  uitdbe  Judg- 
ment OB  Obder. 
Lunacy  Act,  1911.     See  Tbustee  Act,  1893;  and  Lunacy  Act,  1911,  infra.. 
lunatic — special  service  of  writ  on,  on  application  to  approve,  [119]. 

unsound  mind,  on  person  of,  not  so  found,  special  service  of  writ,  on 
application  to  approve,  [120]. 
allowance  for  maintenance,  on  application  for,  [1436]. 
maintenance  of  infant — on  applioation  for,  [1413]. 

person  of  unsound  mind — on  application  for,  [1436]. 
manager  (receiver  and),  of  fitness  of  proposed,  [1740]. 
marriage — proving,  [1176],  [1429]. 

Marriage  Act — on  applioation  for  approval  of  marriage  under,  [1423].     ' 
forfeiture,  to  found  action  of,  under,  by  parent  or  guardian,  [1424]. 
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Mayor's  Court — judgment  in — verifying,  [1991]. 
mortgagee:  by — of  amount  due — when  in  possession,  [1552]. 

when  not  in  possession,  [1550].    '• 
of  non-payment  on  redemption  day — ^when  mortgagee  attended  by 

attorney,  [1562]. 
when    mortgagee    attended  in 
person,  [1561]. 
And  see  foreclosure,  supra. 
Mortmain  and  Charitable  Uses  Acts,  1888  and  1891 — • 
in  support  of  application  for  enrolment,  [2103]. 
in  support  of  originating  summons  to  enrol  a  deed  relative  to  a  charit- 
able use,  [2105]. 
ne  exeat — on  application  for,  [1716]. 
new  trustees — of  eligibility  of  proposed,  [1282]. 

signatures  of,  to  consent  to  act — ^verifying,  [1285]. 
notice  of  intention  to  use,  in  another  case,  [679],  [680]. 
oath  to — where  one  deponent,  [11];  two  or  more  deponents,  [12].    And 

see  Oath. 
office  copies  of,  4. 
open  biddings — on  application  to,  [1379].     See  Sale  undee  Judgment 

OR  Obdee. 
Palatine  Court — order  of — enforcing  in  High  Court  of  Justice — on  appli- 
cation for,  [916]. 
Parliamentary  Deposits  Acts — on  application  under — 

result  of  advertisement  for  landowners,  creditors,  &c.,  of,   [1180], 

[1182],  [2360]. 
verifying  signatures  of  applicants  to  summons  under,  [2352],  [2354]. 
chairman  of  committees,  or  speaker,  or  deputy 
speaker,  [2351]. 
particulars  of  sale,  verifying,  and  as  to  mode  of  lotting,  [1306]. 
partnership  accounts — of  accountant  as  to,   [1627]. 

patent,  extension  of,  of  publication  of  advertisement  of  intention  to  present 
petition,  [1610]. 
no  objectors  to  petition,  [1615]. 
payment  into  Court — founded  on  admission  or  on  an  account — on  summons 
for,  [1801]. 
interest  or  dividends — verifying,  [1803]. 
payment  out  of  Court — of  payee  being  alive,  [1818]. 

legatee,  to,  on  application  for,  [2151]. 

personal  representatives  of  person  named  in  order, 

to — on  application  for,  981  (^),  [1857]. 
survivors  or  survivor  of  personal  representatives 
named  in  order,  to,  [1858]. 
pedigree  in  proof  of  heirship  or  kindred,  verifying,  [1176]. 
peirpetuate  testimony — on  motion  to  use  evidence  taken  in  suit  to,  [1631]. 
possession — ^writ  of — on  application  for,  [1051]. 
poverty,  of — on  appeal  to  House  of  Lords,  [1502]. 
printing,  4  (i) . 

purchaser's  conveyance — of  delivery  of,  to  him,  [1364]. 
Railway  Companies  Act,  1867 — inability  of  company  to  meet  engagememis 

— of  truth  of  declaration  of,  [2365].    ' 
reading — ^notice  of,  [29]. 
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receiver — aitornment  to — on  application  for,  [1756]. 
of  fitness  of  proposed,  [1740]. 
as  to  nature  arid  value  of  property  to  be  received  by,  [1739]. 
redemption  action — dismissal  of,  in  default  of  payment  of  amount  found 

due,  on  application  for,  [1569]. 
removal  from  file  as  being  scandalous  and  irrelevant — summons  or  notice 

for,  [690]. 
reply — further;  leave  to  deliver — on  application  for,  [476],  [482]. 
resale,  in  support  of  notice  of  motion  or  summons  for,  [1379]. 
reserved  bidding — as  to,  [1309]. 

restraint  on  purchase-money — on  application  for  discharge  of,  [1366]. 
sale  by  Court — ^as  to  mode  of  lotting,   [1306].      Aiid  see  Sale  under 

Judgment  or  Order. 
sale  of  furniture,  effects,  &c. — of  result  of,  [1257a]. 
sale  of  lands  extended  under  elegit,  on  appUoation  for,  [1038]. 
sale  out  of  Court' of  real  or  leasehold  property — of  auctioneer  of  result  of, 

[1299a]. 
scandalous  matter  in — summons  or  notice  to  strike  out,  [691]. 
schedule  to,  referred  to  as  "  hereunder  written,"  should  be  placed  after  the 

jurat,  5  («). 
schedule  to,  referred  to  as  "  the  Schedule,"  should  be  placed  before  the 

jurat,  5  (ffl). 
scientific  person — verifying  report  of,  [1126]. 

search,  result  of — for  grant  of  probate  or  letters  of  administration,  [1176a]. 
searches — of  result  of,  on  investment  in  purchase  or  mortgage  of  land, 

[1216]. 
security  for  costs  in  action,  on  application  for,  [1999]. 
Companies  (Consolidation)  Act,  1908,  under,  [2005]. 
County  Courts  Act,  1888,  s.  66,  under,  [2003]. 
increased — of,  on  application  for,  [2019]. 
insufficient  given — on  application  where,  [2015]. 
new  security — as  to,  on  death  or  bankruptcy  of  obligor,  [2017]. 
proposed  obligor  of,  in  justification,  [2009]. 
service  of.    See  AFFrDAvm  of  Service. 
service  out  of  jurisdiction  on  application,  for,  [380]. 

writ  of  summons,  leave  to  issue,  on  application  for,  [380]. 

on  party  necessary  to  action  against  another  served  within  juris- 
diction, [381].' 
to  discharge  order  for,  on  foreigner  out  of  British  Dominions, 
[395]. 
Settled  Estates  Act,  1877 — of  no  previous  application  made  to  Parliament, 
[2202]. 
guardian  of  infant  under — on  appointment  of,  [2205]. 
guardian  of  infant  tenant  in  tail,  on  application  of,  for  leave  to  make 
or  consent  to  application  or  to  give  a  notification,  [2207]. 
Settled  Land  Acts,  1882  to  1890 — on  application  under — verifying  title, 
[2226]. 
payment  in  of  purchase-money,  &c.  under — on  summons  for,  [2230]. 
payment  of  dividends  to  tenant  for  life,  verifying  signature  to  consent 
by  person  paying  in,  [2232]. 
settlement — of  none,  [1853]. 
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settlement  of,  but  not  affecting  fund,  [1854]. 
shorthand  writer — verifying  transcript  of  motes  of,  [689]. 
signature  to,  of  person  before  whom  sworn,  8  (n). 
special  case — Cleave  to  set  down,  on  application  for,  [2049]. 
stay  of  proceedings  in  action  commenced  without  authority — on  application 
for,  [2024]. 
on  originating  summons  taken  out  without  authority — 

on  application  for,  [1101],  [2026]. 
pending  disclosure  by  solicitor  of  authority  to  issue 

writ — on  application  for,  [463]. 
until  demand  for  particulars  /of  persons  constituting 
plaintiff  firm  complied  with — on  application  for,  [55]. 
stock,  as  to,  [1693]. 
stop  order — on  application  for,  [1702]. 

striking  out  co-plaintiff  from  writ  issued  without  authority — on  application 
for,  [2024]. 
scandalous  matter  in — summons  or  notice  for,  [691]. 
subpasna  ad  testificcmdum:  witness  in  Scotland  or  Ireland — on  applica,tion 

for — ^to  compel  attendance  of,  in  England,  [749]. 
subpoena  duces  tecum :  witness  in  Scotland  or  Ireland — on  application  for 

' — to  compel  attendance  of,  in  England,  [766]. 
substituted  service — on  application  for, 

garnishee  order  nisi  of,  [1047]. 
judgment  or  order  of,  [165],  [982]. 
summons — ordinary,  or  originating,  of,  [1083]. 
writ  of  summons  of,  [374]. 
sureties,  of,  as  to  solvency: 

deposits  on  sale  by  Court — to  recognizance  or  undertaking  given  as 

security  for,  [1314]. 
guardian  of  infant:  of,  [1407]. 
receiver,  of,  [1745]. 
surveyor,  by — on  application  to  approve  investment  in  purchase  or  mort- 
gage of  land,  [1208]. 
sworn,  before  whom  may  be,  6  (e),  7 — ^9. 

jurisdiction,  out  of  the,  6. 
within  the,  6. 
^  not  to  be,  7  (0- 
Arbitrators,  6. 
Oommiseioner,  [11  (5)]. 
Commissioner  of  Channel  Islands,  [11  (6)]. 
Irish,  [11  (8)]. 
Scotch,  [11  (7)]. 
District  Registrars,  [11  (4)]. 
Master  in  the  Chancery  Division,  [11  (1)]. 

Masters  and  Clerks,  in  Filing  and  Hecord  Department,  [11  (3)]. 
SrCgistrars  of  Probate,  Divorce  and  Admiralty  Division  (Probate),  6. 

(Admiralty),  6. 
Taxing  Master,  [11  (2)]. 
third  party  notice — leave  to  issue  and  serve,  on  application  for,  [148]. 
title  of,  4  («). 
Tramways  Act,  1870, 

advertisements  for  road  authorities,  &o.,  of  result  of,  [2391]. 
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Tramways  Act,  1870 — conthiiied. 

verifying  signatures  to  summons  for  investment  and  payment  of  divi- 
dends, [2352],  [2385]. 
payment  pr  transfer  out  when 
work  completed  within  time  or 
when  provisional  order  not 
confirmed,  [2352],  [2387]. 
transfer  of   proceedings    for   administration   in   bankruptcy    of   deceased 

debtor's  estate,  on  application  for,  [72]. 
transfer  to  County  Court  for  trial  where  claim  under  £100 — ^application  on, 

for,  [1963]. 
of   action   of   tort — application  on,   for, 
[1965]. 
County  Court,  to,  of  action,  [1967]. 
translation  of— verification  of,  11  (a),  [17]. 
trust — administration  of,  in  support  of  summons  for,  [1140]. 
trustee,  of  eligibility  of  proposed,  [1282]. 
Trustee  Act,  1893,  and  Lunacy  Act,  1911 — applications  under, 

appointment  of  new   trustee   and   consequential   vesting    order — for, 
[2131]. 
fitness,  and  consent  to  act,  of  proposed  trustee,  [1282 — 1285], 
[2132]. 
consent  of  lord   or  lady   of  manor   to   vexing-   order   of   copyholds — • 

verifying  signature  to,  [2139]. 
oontingent  right,  in  infant  trustee  or  mortgagee,  or  in  trustee  out  of 
tho  jurisdiction,  or  who  cannot  bo  found — for  dis- 
posal of,  [2122]. 
in  infant  trustee  or  mortgagee,  or  in  trustee  out  of 
the  jurisdiction,  or  who  cannot  be  found,  or  in 
unborn  person  or  class  of  persons — for  releasing 
lands  from,  [2120]. 
convey,  appointment  of  person  to,  for,  [2118]. 
payment  in  under,  for,  [2140]. 

out  under,  of  legacy  to  legatee,  for,  [2151]. 
vesting  order,  chose  in  action,  of — for,  [2129]. 

contingent  right   in    unborn    person  or   class,    where, 

[2116]. 
right    to     transfer    stock   and  receive   dividends — for, 

[2125]. 
transfer  of  stock,  directing  ofSoer  of  baiilc  or  compaay 

to,  [2127]. 
trustee  an  infant,  or  out  of  jurisdiction,  or  refuses  or 
neglects  to  convey,  where,  [2110]. 
cannot  be  found,  or  not  known  whether  living 

or  dead,  &c.,  where,  [2112]. 
uncertain  which  of  several  was  survivor,  where, 
[2114]. 
witness  unable  to  attend  trial — ^afBdavit  by — on  application  to  read,  [708]. 

to  dispense  with  attendance  of,  [715]. 
writ  of  elegit — ^in  support  of  originating  summons  for  sale  of  lands  ex- 
tended under,  [1038]. 
writ  of  summons — on  application  to  renew,  [355]. 
substituted  service  of,  for,  [374]. 
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admission  of  documents  or  facts,  of  notice  for  and  refusal  to  admit,  [673]. 

appeal — of  cross-notice  of,  [1481]. 

charging  order  nisi  on  judgment  debtor,  of,  [1041]. 

creditors,  notice  to  prove,  of,  [11 8S]. 

documents,  notice  to  produce,  of,  [673],  [685]. 

examination  of  witness:  of  Master's  summons  for  attendance  of  witness, 

[1113]. 
filing  of — time  for,  20  {p). 
House  of  Ijords,  of  order  for  respondents  to  lodge  oases  on  appeal  to, 

[1497]. 
injunction,  of  order  for,  [980],  [1686]. 
judgment,  of  notice  of,  to  debenture-holders,  of,  [1578]. 
judgment  or  order,  of,  [980];  on  a  substitute,  [983]. 
of  notice  of,  [1154],  [1155],  [1156]. 

on  numerous  persons,  [1156]. 
motion  for  judgment,  of  notice  of  having  set  down  action  for  hearing  on, 

[806]. 
notice,  or  notice  of  motion,  of,  20  (jj),  [33],  [41],  [42],  [43],  [987], 
[1004],  [1232],  [1652];  on  a  substitute,  [42],  [1089]. 
by  respondent  to  appeal,  to  vary  order,  [1481]. 
to  admit  documents  or  facts  and  refusal,  of,  [673]. 
patent,  extension  of,  of  petition  upon  objectors,  [1616]. 
petition,  of,  [1662]. 

purchaser,  of  notice  to,  of  intention  to  deal  with  purchase-money,  [1364]. 
subpoena  and  notice,  of,  [777]. 
summons,  Master's,  for   examination  of  witness,  and   of  non-attendance 

thereunder,  of,  [1113]. 
summons,   ordinary,   of,    [41],     [42],     [1087];    on    a   substitute,    [42], 
[1089];     by    registered    post,    27  (Z),    [43], 
[1088]. 
where  order  made  ioi  substituted  or  other  ser- 
vice, [375]. 
originating,  of,  not  requiring  an  appearance,  [1085]. 
notice  of  appointment  to  hear,  [1094]. 
requiring  an  appearance,  [1084]. 
substitute,  on,  [378],  [1086]. 
trial — of  notice  of,  [815]. 
writ  of  summons,  of,  180—184,  [426].    See  Sekvice  of  Writ  of  Summons. 

AFFIRMATION,  345—347. 

affidavit  joined  with,  14  (l),  [25],  footnote  thereto,  [26]. 
arbitration  on,  [2314].     See  Arbiteation. 
examiner,  before,  321,  346,  [782],  [784],  [786]. 

ex-Moravian,  or  ex-Quaker:  by,  13  (i),  [21];  declaration  and  attestation 
thereto,  14  (A),  [24]. 
before  the  Court,  [785];  before  an  examiner,  [786]. 
filing:  notice  of,  15  (o),  [28]. 
footnote  to,  [21]. 

joined  with  affidavit,  [25];  footnote'  thereto,  [26]. 

Moravian:   by,  13  (/),  [20];   declaration  and  attestation  thereto,  13  (j), 
[22]. 
before  the  Court,  [783];  before  an  examiner,  [784]. 
juryman,  [851]. 
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Oaths  Act — ^under  the,  12  (c),  [18] ;  declaration  and  attestation,  thereto, 
12  W,  [19]. 
before  the  Court,  [781];  before  an  examiner,  [782]. 
juryman,  by,  [852]. 
Quaker:   by,  13  (/),  [20],  [783];  declaration  and  attestation  to,  13  (g)r 
[22]. 
before  the  Court,  [783];  before  an  examiner,  [784]. 
juryman,  [851]. 
witnesses  at  trial,  of,  [839]. 
And  see  Affidavit. 

AGENT,  TOWN,  change  of,  notice  of,  [2064],  [2066].    And  see  Solicitoe. 

ALLEGATIONS — common  forms  of,  in  petition  for  order  to  carry  on  pro- 
ceedings, [160]. 
* 
ALLOWANCE    FOR    MAINTENANCE— infant,  of,  simimons  for,   [1412]. 
See  Infant. 
Pauper  Lunatic  Acts,  imder,  out  of  a  fund  in  Court — summons  for,  [1437]. 
person  of  unsound  mind  not  so  found,  of — summons  for,  [1434]. 

ALLOWANCE  PENDING  LITIGATION: 
summons  for,  [1131]. 

ALTERATION: 
affidavit,  in,  4. 

judgment,  of — ^notice  of  motion  or  summons  for,  [896];  motion  paper  for, 
[897]. 

ALTERATION  OE   OBJECTS  OF  A  COMPANY,   1212—1221.     See  Com- 
panies (Consolidation)  Act,  1908. 

AMENDMENT: 

Court  of  Appeal,  of  notice  of  appeal  to — ^notice  of  motion  for,  [1475]. 

See  Appeal  to  the  Court  of  Appeal. 
House  of  Lords,  of  petition  to,  leave  for,  petition  for,  [1517].    See  Appeal 

TO  House  of  Lords. 
pleadings  of,  216 — 224.    See  Pleadings,  amendment  of. 
special  case,  of,  1077  (,d).    See  Special  Case. 
writ  of  execution:  of,  482.    See  Execution. 
writ  of  summons:  of,  137 — 142.    See  Weit  of  Summons,  amendment  of. 

ANCIENT  LIGHTS — ^injunction  to  restrain  interference  with — notice  of  motion 
for,  [1672]. 

AMiTtJITIES: 

Master's  certificate  as  to,  735,  [1438  (4)]. 
legacies  and:  inquiries  as  to,  Sgl — 584. 
list  of,  remaining  unpaid,  and  arrears,  [1206]. 
searches  for,  590. 

requisition  for  search  for,  in  office  of  Land  Registry,  [1219].     And 
see  Searches. 
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ANSWER  TO  INTBEKOGATORIES.     See  Inteeeogatoeies. 

APPEAL: 

Charity  Commissionerg,  from  order  of — application  to  Attorney-General  for 

leave,  [2098].    See  Chabity. 
Court  of  AppesJ,  to,  755 — ^765.    See  Appeal  to  Couet  of  Appeal. 
gjenerally,  755  (o). 

House  of  Lords,  to,  765 — ^781.    See  Appeal  to  House  op  Lobds. 
poor  person,  as — application  for  leave  to,  where  not  so  admitted  in  action, 
40  («),  [64a]. 
opinion  of  counsel  thereon,  [6Sa]. 
report  of  solioitora  thereon,  [65], 
leave  for,  motion  paper  for,  40  (y),  [64]. 
stay  of  execution — does  not  operate  as,  755  (6). 

APPEAL  TO  THE  COURT  OF  APPEAL,  755—765;   summary  of  material 
provisions  of  R.  S.  C.  1883,  as  to,  756,  757. 
advance  of — ^notice  of  motion  for,  [1491]. 
amendment  of  notice  of — notice  of  motion  for,  [1475]. 
certificate  of  Judg«  that  case  sufficiently  argued  in  Chambers,  519  (a), 

[1128]. 
Chambers,  from,  519  (e),  755  (a). 

certificate  of  Judge  that  case  sufficiently  argued  in  Cham- 
bers, [1128]. 
consent  orders,  as  to,  755  (a). 

consent  to  appeal  being  heard  by  two  Judges,  [1476]. 
prematurely  heard,  [1490]. 
withdrawn,  760  Q),  [1477]. 
costs,  as  to,  755  (a). 

costs  of — security  for — notice  of  motion  for,  757,  761  (»),  [1479]. 
discretion,  in  matters  of,  755  (a). 

evidence  on,  756,  764  (w) :  application  for  copy  of  Judge's  notes,  [1484] ; 

certificate  of  counsel,  [1485];  further,  leave  to  adduce — ^notice  of 

application  for,  [I486]. 

not  printed  in  Court  below :  leave  to  print — motion  paper  for,  [1483] . 

execution — does  not  operate  as  a  stay  of,  755  (6). 

ex  parte  application:   from  refusal  of:   leave  for,  after  time  expired — 

motion  paper  for,  [1470]. 
final  order,  time  to  appeal  from,  756. 
further  consideration,  order  on,  time  to  appeal  from,  757. 
interlocutory   order:    leave  to   appeal   from — motion   paper   for,   757  (o), 
[1469]. 
time  to  appeal  from,  756. 
Judge's  notes  for  use  on,  application  for,  [1484];  certificate  of  counsel, 

[1485]. 
leave  for,  after  time  expired — ^notice  of  motion  for,  [1471]. 

by  person  not  a  party  to  the  action,  759  (/),  [1472]. 
minutes  of  order  on — ^notice  of  motion  to  vary,  [1492]. 
motion  on:  notice  of,  [1473]. 

notice  of:  amendment  of — ^notice  of  motion  for,  [1475]. 
length  of,  766. 
service  of,  756. 
person  not  party  to  the  action:   leave  to  appeal  by — ^motion  paper  for, 
759  (/),  [1472]. 
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APPEAL  TO  THE  COUET  OF  AFF'EAl^— continued. 

poor  person,  as,  leave  to,  application  for,  where  not  so  admitted  in  action, 

40  («),  [64a]. 
opinion  of  counsel  thereon,  [6Sa]. 
report  of  solicitor  thereon,  [65]. 
motion  paper  for,  40  (y),  [64]. 
prcBoipe  on  setting  down,  [1473]. 
premature  hearing  of,  consent  to,  [1490]. 
printing  evidence  not  printed  in  Court  below:   leave — motion  paper  for, 

[1483]. 
refusal  of  ex  parte  application:  from,  leave  for,  after  time  expired — motion 

paper  for,  [1470]. 
respondent's  notice  to  vary  judgriient  on,  [1480].     See  varying  judgment 

on,  infra. 
security  for  costs  of,  761  («);  notice  of  motion  forj  [1479],  [2001]. 
setting  down,  756. 

fee  upon,  759  (A). 
preecipe  on,  [1474]. 
stay  of  proceedings — ^notice  of  motion  for,  pending  an  appeal,  [1468]. 
subpoena  ad  testificandum  on  hearing  of,  [1488];  preecipe  for,  [1487]. 
third  person,  by:  leave  for — motion  paper  for,  759  (/),  [1472]. 
time,  758,  757,  758  (e). 

after  expiration  of — leave  to  appeal — notice  of  motion  for,  [1471]. 
varying  judgment  on,  respondent's  notice  for,  [1480]. 

affidavit  of  service  of,  [1481]. 
leave   for    service    of — ^notice  of  motion  for, 
[1482]. 
minutes  of  order  on  appeal — ^notice  of  motion  for,  [1492]. 
withdrawal  of,  760  Q). 

consent  to,  [1477]. 

notice  of  motion  for,  where  not  consented  to,  [1478]. 
witness  on:  attendance  of — notice  for,  [1489]. 

APPEAL  TO  THE  HOUSE  OF  LORDS,  766—781. 

amendment  of  petition  and  lodging  supplemental  case:  leave  for — ^petition 

for,  [1517]. 
notice  of  intention  to  present,  [1518]. 
appendix  to  case  on,  [1516]. 

case  on,  formal  parts  of,  [1514];  joint  case,  [1515].     And  see  lodging 
cases  on,  infra. 
appendix  to:  formal  parts  of,  [1516]. 
costs  of,  security  for,  769  (»»).    See  security  for  costs  of,  infra. 
cross-petition  of,  [1507]. 

extension  of  time  for:  petition  for,  [1504]. 

notice    of    intention    to    present, 
[1505]. 
consent  to,  [11106]. 
death  of  appellant,  leave  to  revive  on — petition  for,  [1519]. 

notice  of,  [1520]. 
intention  to — notice  of,  [1495]. 

service  of — certificate  of,  [1496]. 
lodging  cases  on:  extension  of  time  for — appellant's  petition  for,  [1508]. 

notice  of  intention  to  present 
petition,  [1609]. 
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APPEAL  TO  THE  HOUSE  OF  liOBDS— continued. 

lodging  caac8  on:  extension  of  time  for— and  to  restore  appeal,  [ISIO]. 

notice  of  intention  to  present 
petition,  [1511]. 
respondent's  petition  for,  [1512]. 
notice  of  intention  to  present 
petition,  [1513]. 
order    on     respondent's     for — service     of — affidavit    of, 
[1497]. 
notice  to  respondents  of  intention  to  appeal,  [1495]. 
certificate  of  service  of,  [1496]. 
order  of  the  House  of  Lords,  making  an  order  of  the  High  Court  of  Justice 

— ^motion  paper  for,  [1525]. 
petition  of,  766  (e),  [1494]. 
poor  person,  by,  757. 

petition  by  appellant  for  leave  to  appeal  as,  [1501]. 
affidavit  of  poverty,  [1502]. 
certificate  of  poverty,  [1503]. 
recognizance  by  sureties  or  substitute,  on.    See  security  for  costs  on,  infra. 
request  to  taxing  officer  to  tax  bill  of  costs,  [1526]. 
respondent — notice  to,  of  intention  to  appeal,  [1495]. 

certificate  of  service,  of,  [1496]. 
revivor  of,  on  death  of  appellant — ^petition  for,  [1519]. 

notice    of    intention    to    present, 
[1520]. 
security  for  costs  of,  769  (»»). 

sureties   or   substitute — certificate   of   sufficiency  of, 
[1498]. 
notice  to  be  indorsed  on 

copy  served,  [1499]. 
service    of    certificate  of, 
[1500]. 
stay  proceedings,  pending  appeal — notice  of  motion  to,  [1493]. 
supplemental  case  on,  [1521]. 

lodging,  leave  for,  and  to  amend  petition  of  appeal — 
petition  for,  [1517]. 
notice  of  intention  to  present,  [1518]. 
sureties  on.    See  security  for  costs  of,  supra. 

tax  costs,  request  to,  [1526].  ' 

time  for  lodging  cases.     See  lodging  cases  on,  supra. 
time  to  present  cross-appeal — ^petition  for  extension  of,  [1504]. 

consent  to  petition,  [1506]. 
notice  of  intention  to  present,  [1505]. 
withdrawal  of:  petition  for,  on  payment  of  costs,  [1522]. 

notice  of  intention  to  present,  [1523]. 
without  cost  by  consent,  [1524]. 

APPEARANCE,  168—194;  summary  of  material  provisions  of  B.  S.  C.  1883, 
as  to,  168,  169. 
address  for  service,  169  (i). 

authority  by  defendant  to  solicitor  to  enter,  [396]. 

carrying  on  proceedings:  to  order  for — ^memorandum  of,  [166],  [416]. 
counterclaim,  to,  [418],  [603].    See  CouNTRECLAlM  and  Set-off. 
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APPEARAKCE— coM«»aerf. 

default  of,  179 — 194;  summary  of  material  proviaiona  of  R.  S.  C.  1883, 
as  to,  179,  180.    And  see  JtTDaMENi  nf  Default. 
affidavit  of  service,  180—185,  [426]. 

in  action  for  recovery  of  land  in  case  of 

vacant  possession,   [427]. 
of  notice  of   writ   on   foreign  subject  or 
foreign    company    out    of    British    Do-- 
minions,   [428]. 
infant,  on  behalf  of,  185.    See  Gtjaedian  ad  Litem. 
judgment,  on,  186 — 194.    See  Judgment  in  Default. 
originating  summons,  to,  487. 
trial:  at,  371,  388,  389. 

writ  of  summons,  service  of — affidavits  of,  180 — 185.    See  See- 
vice  OF  Weit  of  Summons. 
District  Registry,  170  (/),  [399]. 
entry  of,  168,  16^. 

notice  of,  [399],  [400]. 
guardian,  by — affidavit  in  support  of,  [96],  [97],  [401]. 
irregular,  proceedings  to  set  aside.    See  setting  aaide  and  withdrawal  of,. 

infra. 
judgment,  after:  notice  of  motion  or  summons  for  leave,  171  (h),  [402], 
memorandum  of,  [403]. 
notice  of,  [404]. 
notice  of,  by  party  served  with,  [417],  [1161]. 
limiting  defence  to  part  of  claim — ^memorandum  of,  [40S]. 
notice  of,  [406]. 

particulara  as  to — summons,  or  notice  for,  [409]. 
time  for,  extension  of — ^notice  for,  [408]. 
memorandum  of,  [397]. 

to  order  for  carrying  on  proceedings,  [166],  [416]. 
under  order,  [403]. 
notice  of,  by  solicitor,  [399]. 

in  person,  [400]. 
order  for  carrying  on  prooeedinga:  to — ^memorandum  of,  [166],  [416]. 
partner,  under  protest — defendant  sued  as,  for,  170  (e),  [398]. 
petition  of  right,  to,  prmcipe  for,  [1642]. 

Railway  Companies  Act,  1867 — to  scheme  of  arrangement  under,  [2378]. 
recovery  of  land,  in  action  for,  172.    See  Land. 
setting  aside — irregular — summons  for,  [424]. 

affidavit  in  support,  [425]. 
unauthorised,  as — summons  for,  [422]. 

affidavit  in  support,  [423]. 
special  case  to,  memorandum  of,  [2046]. 

notice  of,  [2047]. 
successors:  by — memorandum  of,  [166].     . 
table  of  times,  for  entering  after  service  out  of  jurisdiction  of  writ  or  notice 

of  writ,  [387]. 
third  party,  by,  80,  175. 

entry  of:  memorandum  of,  [ISO],  [414]. 

leave  for,  after   time  expired — summons   or  notice  for,    [151], 

[415]. 
notice  of,  [152]. 

References  to  the  Forma  are  printed  thus  [479]. 
D. — F.  85 


1346  INDEX. 

APPEARANCE— co«i!i»Merf. 
.'    undertaking  to  appear  to  writ  of  summons,  [368]. 

breach  by  solicitor  thereof,  145  (t). 
withdrawal  of — ^request  of  solicitor  for,  [419]. 

consent  of  plaintiff,  [420].  I 

summons  for,  [421]. 

APPENDIX  XO  CASE.    See  Appeal  to  the  House  op  Loeds. 

APPOBTIONMENT  OP  DEFICIENT  FUND,  635—637. 

creditors,   among:     claim    to    share    in,   after    direction ' to,   but  before 

apportionment  made — summons  for,  [1197]. 
fund  in  Court:  of-r-affidavit  verifying,  [1279]. 

Master's  certificate  of,  [1281]. 
statement  of,  [1280]. 

APPREHENSION  OP  DEPENDANT.  See  Attachment,  Weit  op,  434r— 447; 
Committal  to  Peison,  443 — 447;  Impeisonment,  443 — 447;  and  Abrjbst 
OP  Absconding  Debtoe,  896 — 901. 

APPRENTICESHIP,  716—719.    See  Inpant. 

APPROVAL  OF  MARRIAGE  OF  WARD.    See  Inpant;  marriage  of. 

ARBITRATION  ACT,  1889. ..1264— 1278;  summary  of  material  provisiona  of 
R.  S.  C.  1883,  as  to,  1264;  summary  of  provisions  of  Arbitration  Act, 
1889... 1265,  1266. 
afBdavit  of  execution  of  award,  [2317]. 

affirmations,  oaths,  and  declarations  of  witnesses  before  arbitrator,  [2314]. 
agreement  for:   appointment  of  arbitrator  nominated  by  one  party  to  a 
submission  to  two  arbitrators,  [2311]. 
proceed  with  reference,  appointment  to,  notice  of,  [2312]. 

peremptory  appointment  for  the  same  purpose, 
[2313]. 
arbitrator,  appointment  of,  notice  for,  [2308]. 

nominated  by  one  party  to  a  submission  to  two 

arbitrators,   [2311]. 
second  arbitrator — notice  to  appoint,   [2310]. 
sole,  revocation  of — summons  for,  [230S]. 
summons  for,  [2309]. 
third  arbitrator,  of,  notice  for,  [2308]. 

summons  for,  [2309]. 
umpire,  of,  notice  for,  [2308]. 

summons  for,  [2309]. 
award,  1274 — 1278.    See  Awa'ed. 

judgment  und3r — setting  aside — notice  of  motion  for,  [2318]. 
oaths,  affirmations,  and  declarations  of  witnesses  before  arbitrator,  [2314]. 
originating  summons  or  petit'on  under,  regulations  as  to- title,  492,  [1078]. 
reference,  notice  of  appointment  to  proceed  with,  [2312]. 

peremptory  appointment  for  the  same  purpose,  [2313]. 
reference  of  action  to  a  single  arbitrator,  summons  or  notice  for,  [2302], 

two  arbitrators  or  their  umpire,  [2303]. 
remittal  of  matters  to — noti  e  of  motion  for,  [2319]. 
setting  aside  award  and  judgment  under — notice  of  motion  for,  [2318]. 
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AKBITKATION  ACT,  18S9— continued. 

special  *ase  upon  a  point  of  law— summons  for  arbitrator  to  state,  [2323]. 
stay  proceedings  in  an  action  where  there  is  a-  submission — summons  or 
notice  to,  [2306]. 
;  affidavit  in  support,  [2307]^ 

submission,  leave  to  revoke-^-origiuating  summons  for,  [2304]. 
time  for  award  under:  extension  of — summons  for,  1274  (<),  [2316]. 

enlargement  of  time  for  making  award,  [2315]. 
umpire,  to  appoint,  notice,  [2308]. 

appointment  of — summons  for,  [2309]. 
reference  to — summoins  ox  notice  for,  [2302]. 
And  see  Award  ;  Repee.ee. 

ARCHBISHOP: 

writ  of  fieri  facias  de  bonis  ecclesiasticis  directed  to,  [954]. 
sequestrari  facias  de  bonis  ecclesiasticis,  [958]. 

ABISING  PENDING  THE  ACTION: 

pleading  matters,  212 — ^216.    See  Pleadings,  further. 

AERANGEMENT,  SCHEME  OF,  WITH  CREDITORS— search  for,  596. 

ARRANGEMENTS  BETWEEN  COMPANIES  AND  THEIR  CREDITORS 
AND  MEMBERS,  1252—1262.  See  Companies  (CoNSOLmATios)  Act, 
1908. 

ARREARS  OE  RENT.    See  Rent. 

ARREST  OF  ABSCONDING   DEBTORS,   896—901;    summary  of  material 
provisions  of  R.  S.  C.  1883,  as  to,  896,  897. 
bond  on.    See  security,  infra, 

discharge  of  committal  order — ^notice  of  motion  for,  [1732]. 
motion  paper  or  summons  for  order  for,  [1722], 

affidavit  in  support,  [1723]. 
order  for,  delivered  to  sheriff — indorsement  on,  [5],  [6],  [1724]. 
security  on,  bond  in  ordinary  cases,  [1725]. 

where  action  is  for  penalty,  &o.  other  than  penalty  in 

respect  of  contract,  [1726]. 
sureties  on,  names  of — notice  of,  [1727], 

objection  to — notice  of,  [1728]. 
certificate  of,  [1730]; 

sufficiency  of — summons  to  determine,   [1729]. 
suing  on,  summons  for  liberty  to  put  bond  in  suit,  [1731]. 
And  see  Impeisonment. 

ASCERTAINMENT  OF  FOREIGN  LAW,  1028—1030.     See  Foreign  Law, 
Ascertainment  of. 

ASSESSORS: 

trial  with,  363  (m);  Bummons  or  notice  for,  [816]. 

ASSETS; 

admission  of ,  [1132],  [1254]. 
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ASSIGNMENT: 

allegation  of — of  share  or  interest,  common  form  of,  in  petition  to  carry  on 

proceedings,  [160]. 
certificate  of  solicitor  as  to,  of  cause  or  matter,  [3S1]. 
interest  in  fund  in  Court,  of — stop  order  upon — summons  for,  [1700], 
[1701]. 

ASSISTANCE,  WRIT  OF,  475,  476. 
form  of,  [10S8]. 

indorsements  on,  of  name  and  address  of  party  issuing,  and  address  of  de- 
fendant, [924],  [985],  [927],  [1069]. 
leave  to  sue  out — summons  for,  [1056]. 
prcBcipe  for,  [1057]. 

ASSOCIATE: 

certificate  by,  of  result  of  trial,  [857]. 

ASSURANCE  COMPANIES  ACT,  1909. ..1278,  1279. 

petition  for  investment  and  payment  of  dividends — form  of,  [2326]. 
regulations  as  to  titles  to.  petition  under,  492,  [1078]. 

ATTACHMENT  OF  DEBTS,  467—471;   summary  of  material  provisiona  of' 
R.  S.  O.  1883,  as  to,  467  (ni). 
examination  of  judgment  debtor  with  a  view  to — summons  for,  [1042]. 

notice      to      attend     for, 
[1043], 
garnishee  order  «»8i— summons  for,  [1044]. 

affidavit  in  support,  [1045]. 
substituted  service  of,  summons  for,  [1046]. 

affidavit  in  support,  [982],   [1047]. 

ATTACHMENT,  WRIT  OF,  434r-447. 

address,  indorsement  of.    See  indorsement,  infra. 

arrest  under,  discharge  from,  446,  447.    See  Discharge. 

default  in  leaving  account  at  Chambers,  on,  605 — 609.     See  Account. 

discovery,  for  non-compliance  with  order  for,  [1934]. 

form  of,  [989],  [1234]. 

habeas  oorptis — ^application  for,  by  contemner,  442.    See  Habeas  Cokpus, 

Weit  op. 
indorsement  on,  of  name  and  address  of  party  issuing  where  issued  by  a 
solicitor,  [991],  [1235]. 
the  like  where  issued  by  the  party  in  person,  [925]^ 
[992]. 
of  address  of  party  against  whom  issued,  [927],  [993]; 
of  notice  to  sheriff,  [990]. 
interrogatories,  for  non-compliance  with  order  for,  [1903]. 
irregularity — discharge  of  order  for — ^notice  of  motion  for,  [1012]. 
issued,  when,  437  (_K). 
leave  to  issue,  438  Q). 

notice  of  motion  or  summons  for,  [985]. 
afBdavit  in  support,  [986]. 

affidavit  of  service  of  notice  of  motion,  [33],   [987],   [1006]^ 
[1232]. 
memorandum   to  be   indorsed  on  copy   judgment   or   order  for   service, 
435  (e),  [890a],  [979]. 
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ATTACHMENT,  WRIT  OF— continued. 
notice  to  sheriff  indorsed  on,  [990]. 
order  for  attachment— discharging  for  irregularity— notice  of  motion  for, 

[1012]. 
pracipe  for,  [988],  [1233]. 
return  of,  441  (x). 

attached  and  in  prison,  [995].' 

cepi  corpus,  [996];  proceedings  on,  444.     See  Tipstaff. 
non  est  inventus,  [997];  proceedings  on,  442.    See  Serjeant-at-Arms. 
notice  to  sheriff  for,  [994]. 
service  of  the  judgment,  434—437;  when  not  required,  434  (6). 

affidavit  of,  [980],  [983]. 
sheriff,  against,  for  non-return,  of  writ— summons  for,  [1008]. 
time  for  obeying  judgment  v^here  no  time  limited  thereby— summons  to 
fix,   [977];    the  like,   to  enlarge  the  time  fixed,   [978];    the  like  to 
enlarge  the  time  for  doing  act  enjoined  by,  [984]. 

ATTENDANCE  OF  PARTIES   on  proceedings  under  judgments   or  orders, 
551—553. 

ATTESTATION: 

statutory  declaration  to,  [1805]. 

ATTORNEY — ^payment  to.     And  see  Payment  out  of  Court,  dividends, 
power  of,  to  receive  cheque,  request  for,  [I860]. 

dividends — request  for,  [1817]. 

money  due  to  mortgagee  under  certificate,  [16S9]. 

ATTORNEY-GENERAL : 

description  of,  in  writ  of  summons,  [183],  [184],  [185],  [186],  [187]. 
petition  of  right — answer  and  plea  of,  to  formal  parts  of,  860  (K),  [1645]. 
proceedings  in  the  name  of,  at  the  instance  of  relators,  29 — 31. 
regulations  aa  to,  29  («f),  [46]. 

ATTORNEY-GENERAL  OF  PRINCE  OF  WALES,  29  («). 
description  of:  in  writ  of  summons,  [188]. 

ATTORNMENT: 

receiver,  to,  [1752 — 1756].    See  Receiver. 
sequestrators,  to,   [1025 — 1028].     See  Sequestration. 

AUCTIONEER,  658—670.    See  Sale  under  Judgment  or  Order. 

AWARD,  1274^1278. 

action  for  money  payable  under — ^writ  of  summons  in,   indorsement  on, 

[256]. 
affidavit  of  execution  of,  [2317]. 

enlargement  of  time  for  making,  by  arbitrator,  [2315]. 
enforce  an — summons  for  leave  to,  [2324]. 

affidavit  in  support,  [2325]. 
execution  of,  affidavit  of,  [2317]. 

judgment  in  pursuance  of:  setting  aside — notice  of  motion  for,  [2318]. 
remittal  of:  to  arbitrator — notice  of  motion  for,  [2319]. 
setting  aside,  and  judgment  entered  in  pursuance  thereof — notice  of  motion 
for,  [2318]. 

References  to  the  Forms  are  printed  thus  [479]. 
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AWARD — co-ntinued. 

special  caae:  stated  as,  1276  (6). 
.     ;    memorandum  on,  setting  down,  [2321]. 
notice  of,  setting  down,  [2322]. 

point  of  law,  upon — summons  fdr  arbitrator  to  state,  [2323]. 
setting  down — ^motion  paper  for,  [2320]. 

state,  arbitrator  to,  upon  a  point  of  law — summons  for,  [2323]. 
time  for  making:  extension  of,  summons  for,  [2316]. 

enlargement  of,  by  arbitrator,  [2316]. 
And  see  Arditration;  Referee. 


BANK  OF  ENGLAND: 

application  to  lodge  money  at:  to  a  suspense  account  in  an  Urgent  case, 

[1786]. 
certificate  of  receipt  by,  [1789]. 
certificate  of  stock— request  for,  by  solicitor,  [1121]. 
description  of,  in  writ  of  summons,  [194]. 
directions  for  lodgment  of  cash  at — request  for,  [1787]. 
information  from — request  for,  by  Master,  [1120]. 
Paymaster's   direction   for  lodgment,    [1788].      And  see  Payment   into 

Court. 
■transfer  of    cash    to   account   at — requisition   for,   from    official  person, 

[1855a]. 

BANKERS'   BOOKS— evidence  of   enti-ies  in,   300(o),   301.      See  Evidence, 

DOCUMENTAHY. 

BANKING  COMPANY: 

execution  against,  399 — 402,     See  ExEcnTiON. 

public  officer  of:  description  of,  in  writ  of  summons,  [195]. 

BANKRUPTCY: 

'        administration  in,  of  deceased  debtor's   estate — transfer  of  piooeediniga 
for — summons  or  notice  for,  [71]. 

affidavit  in  support,  [72]. 
allegations  of — common  forms  of,  in  petition  to  carry   on  proceedings, 

[160]. 
carrying  on  proceedings  in  case  of,  order  for,  form  of,  86  (e). 
defence,  [574]. 

obligor,  of:  new  security  to  be  given — summons  or  notice  for,  [2016]. 
search  for  adjudication  in — affidavit  of,  595,  596,  [1216]. 
surety, -of ;  to  receiver — ^new  security  on — summons  for,  [1778]. 
trustee  in,  description  of,  in  writ  of  summons,  f  199]. 

BANKRUPTS,  41 — 43;  summary  of  material  provisions  of  R.  S.  O.  1883,  aa 

to,  41 :  material  provisions  of  Bankruptcy  Acts,  1883  and  1890,  as  to,  42. 

stay  of  proceedings  on  defendant's  bankruptcy-r-summona  or  notice  for, 

43  (d),  [70]. 
transfer   of  proceedings   for  administration  of  deceased  debtor's   estate, 
summons  or  notice  by  creditor  for,  43  (a),  [71]. 
affidavit  in  support,  [72]. 
trustee  of,  description  of,  in  writ  of  summons,  [199]. 


References  to  the  Formi  are  printed  thus  [479]. 
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BIDDINGS  AT  SALE,  657  et  seq.    See  Sale  under  Judgmknt  oe  Order.^ 

BILLS    FOR    ACTS    OF    PARLIAMENT— setUement    of,  697,  698.      Sea 
Acts  of  Parliament. 

BIRTH: 

certificate  verifying  extract  from  parish  register,  as  to,  [675]. 

BISHOP: 

writ  directed-  to,  423  (a),  [9S3].      See  FiEBl  FACIAS  BE  :^0ms  EaOLESI- 

ASTiois,  Wbit   of;      Sequestrari 

FAOIAS   SB  BONIS     EGCLESIASTIOIS, 
Writ  of,  424—426,  [958]. 

BOND: 

arrest  of  absconding  debtor,  on,  [1725],  [1726]. 
costs,  for,  [2010].    See  Costs,  Security  foe,  1056 — 1065. 
receiver:  by,  and  a  society  or  company  as  his  sureties,  [1742]. 
sheriff:  to,  in  jftirsuance  of  writ  of  ne  exeat  regno,  [1720]. 

'  BOUNDARIES: 

action  to  settle,  proceedings  in,  790  (r). 

commission  to  settle,  prtBoipe  for  a,  [1536]. 

BOX  IN  COURT: 

delivery  out  of — sonunons  for,  [1850]. 

deposit  in  Court— summons  for,  944  (f),  [1799]. 

BRIEF: 

evidence  by  afSdavit:  in  case  of,  on  trial  of  action,  [835]. 

oral,  in  case  of,  on  trial  of  action,  [834]. 
further  consideration  on,  743  (e),  [1456]. 
motion  for  judgment,  on,  [809]. 
petition,  on — indorsement  on,  [1667]. 

production  of,  to  draw  up  judgment — notice  of  motion  for,  [892]. 
special  motion,  on — indorsement  on,  [1653]. 
trial  on,  [834],  [835]. 

.BRITISH  COURT  ABROAD: 

opinion  of,  taking,  1028 — 1030.    See  Foreign  Law,  Ascertainment  of. 

BUILDING  SOCIETY: 

registered,  description  of,  in  writ  of  summons,  [204]. 

BURIAL  BOARD: 

description  of,  in  writ  of  summons,  [202]. 

BUSINESS: 

carrying  on,  by   receiver  or   trustee — leave  for — summons   for,    [1258], 
[1763]. 

CAPITAL: 

reduction  of,  1226 — 1250.     See  Companies  (Consolidation)  Act,  1908. 

CARRY  JUDGMENTS  INTO  EXECUTION— actions  to,  857. 
References  to  the  Foryns  are  printed  thus  [479]. 
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CARRYING  ON  PROCEEDINGS,   83—91;    summary  of  material  provisions 
of  R.  S.  C.  1883.. .83. 
accounting  party,   representatives   of   deceased,   with   an   account   of  his 

estate  on  non-admission  of  assets,  summons  for,  [162]. 
appearance  to  order  for — memorandum  of,  [166],  [416]. 
bannlsrupt,  plaintiff  or  defendant,  where,  form  of  order,  86  (e). 
company:  by  new  officer  of — notice  for  leave,  [163]. 
compelling  plaintiff — ^summons  by  representatives  of  deceased  defendant^ 

[169]. 
compelling  representatives  of  deceased  plaintiff  or  continuing  plaintiff — 

summons  for,  [168]. 
death,  change  of  parties  by,  effect  of,  83,  84. 
discharging  or  varying  order  for,  notice  for,  90  (S),  [167]. 
infant  born  after  judgment,  against — petition  of  course  for,  [161]. 
infant  coming  of  age,  by.    See  Infant. 
new  next  friend,  authority  by,  for,  [74]. 

certificate  of  solicitor  of  no  adverse  interest,  [76]. 
See  Next  Friend. 
petition  of  course  for,  by  surviving  plaintiffs  and  a  plaintiff's  sucoeasor, 
[158]. 
against  defendant's  successors,  85  (c),  [159]. 
allegations — common  forms  of,  in,  [160]. 

substituted  service  of  order — notice  for,  [164];  affidavit  in  support, 
[165]. 
public  officer,  new — leave  for — notice  for,  [163]. 
successors:  by  and  against,  83 — 91.    See  Successoes. 

CARRYING  OVER  MONEY  AND  SECURITIES  IN  COURT,  992—994.    See 
Fund  in  Couet,  caebyinq  ovee. 

CAUSES  OF  ACTION: 

exclusion  of  oerkain,  notice  for,  [495]. 

joinder  of,  133.    See  Joindee  op  Causes  of  Action. 

separate  trials  of — summons  or  notice  for,  [818].         * 

CERTIFICATE: 

appeal  to  House  of  Lords,  of  poverty,  on,  [1503]. 

of  service  of  notice  of,  on  respondents,  [1496]. 
sufficiency  of  sureties  as  to,  [1500]. 
assignment  of  cause  or  matter,  of,  [1079]. 
associate,  of,  of  result  of  trial,  [857]. 

fee  on,  376  (c). 
Bank  of  England,  by,  as  to  stlook — request  for,  [1121]. 

of  transfer  of  government  seouritiea  under  Trustee 
Act,  1893,  [2142]. 
Charities  Procedure  Act,  1812,  under, 

of  counsel  that  petition  proper  to  be  sanctioned,  [2089]. 

solicitor  as  to  competency  of  petitioner  to  pay  costs,  [2090]. 
Charitable  Trusts  Acts,  1853  to  1894,  under, 

verifying  copy  of  Commissioners'  order  or  certificate  for  Chambers, 
[2096].    And  see  Chaeitt. 
Commissioners  of  Inland  Revenue,  under  Trustee  Act,  1893,  that  no  duty 
chargeable,  [2147]. 
of  payment  of  duty,  [2146]. 
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CERTIFICATE— coM<t««e£?. 

commissioneis  to  examine  witnesses  abroad,  of,  [737].     See  CoMMiasiOlf 

TO  EXAMINE  WITNESSES  ABROAD. 

counsel,  by,  as  to  propriety  of  petition  under  Charities  Procedure  Act, 
1812... [2089]. 
poor  person,  on  application  to  defend  as,  [68]. 

to  sue  aa,  [63]. 
that  action  is  fit  to  be  heard  "  short,"  [825]. 

further  consideration  is  fit  to  be  heard  "short,"  [1451]. 
motion  is  fit  to  be  heard  as  "  short,"  [807]. 
notes  of  Judge  necessary  for  Court  of  Appeal,  [1485]. 
petition  for  revocation  of  patent  Is  proper,  [1605]. 
Debtors  Act,  1869,  under,  that  security  has  been  given,  [1730]. 
discovery — security  for  costs  of — as  to  party  entitled  to  money,  [1889]. 
examiner,  by,  [773 — 776].     See  Examineb. 
incumbent,  verifying  appointment  of  new,  [1823]. 

Judge's,  as  to  proof  or  reasonableness  of  particulars  of  breaches  or  objec- 
tions, [1598].    See  Patent. 
tenor    and    purport    of   judgment,   [1646].      See  Right, 
Petition  of. 
that  case  sufficiently  argued  in  Chambers,  919  (e),  [1128]. 

the  right  to  exclusive  use  of  trade  mark  came  in  question, 

[1621].    See  Teade  Maeks  and  Teadb  Names. 
validity  of  letters  patent  came  in  question,  on  trial  of  a 
question  of  infringement,  [1599].     See  Patent. 
Judgments  Extension  Act,  under,  405.    See  Judgments  Extension  Act. 
Master,  of,  731 — ^739.    See  Ceetificate,  The  Master's  . 
next  friend,  of  no  adverse  interest  of,  by  solicitor,  [75]. 
Paymaster,  by,  934  (c).    See  Ceetificate,  Paymastee's. 
poverty,  of,  on  appeal  to  the  House  of"  Lords,  [1503]. 
Railway  Companies  Act,  1867,  that  copy  of  written  scheme  thereunder  is 
correct,  [2367]. 
of  filing  of  scheme,  [2369]. 

solicitor's,  verifying  copies  of  scheme  supplied,  [2372]. 
verifying  printed  copy,  [2368]. 
Romilly's  Act,  under,  that  petition  is  proper  to  be  sanctioned,  [2089]. 

See  Chaeity. 
solicitor,  by,  abatement  of  cause,  of,  [170]. 

as  to  assignment  of  cause  or  matter,  [351]. 
as  to  competency  of  petitioner  to  pay  costs,  [1606],  [2090]. 
of  the  amount  of  residue  of  a  fund  to  be  dealt  with  by  the 
Paymaster,  [1856].    See  Payment  out  op  Couet. 
sureties  or  substitute,  suffloiency  of,  on  appeal  to  the  House  of  Lords, 

[1498]. 
taxation,  of  no  previous  reference  for,  [1461]. 

verifying  copy:   conditions  of  sale  as  settled  by  conveyancing  counsel, 

[1305]. 

copy  or  extract  from  document  in  custody  of  Master 

under  14  &  15  Vic.  c.  99,  s.  14  (Evidence  Act,  1851), 

[676]. 

draft  conveyance  or  mortgage  as  settled  by  conveyancing 

counsel,   [1213]. 
extract  from  parish  register,  [675]. 
judgment  or  order  for  Chambers,  [1168]. 

References  to  the  Forms  are  printed  thus  [479]. 
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CERTIFICATE,  THE  MASTER'S,  731—739;   summary  .of  material  provi- 
sions of  R.  S.  C.  1883,  as  to,  731,  732. 
accounts  and   inquiries  tinder  judgment   for   general  administration  of, 
[1438]'. 
reference  to,  733,  [1438  (1)]. 
variations  from,  733,  [1438]. 
administration  action:  in,  [1438]. 
advertisements:  statement  as  to,  in,  734,  [1438  (2)]. 
alterations  in,  how  made,  738  (t) . 
annuities:  of,  735,  [1438  (4)]. 

arrears,  of,  735,  [1438  (4)]. 
appointment  to  settle  draft  of,  notice  of,  [1439]. 
apportionment  of,  of  deficient  fund,  [1281]. 
ascertained  sums,  [1864]. 

biU  for  Act  of  Parliament — approval  of,  [1385]. 
classification  of  parties  in,  732,  [1438]. 
debts,  as  to,  734,  [1438  (2)]. 

interest  thereon,  734;  [1438  (2)]. 
none,  of,  735,  [1438  (2). 
deed,  of  approval  (and  execution)  of,  [1294]. 
execution  of,  [1225],  [1278]. 

where  fund  in  Court  is  to  be  dealt  with,  [1226]. 
draft  of:  appointment  to  settle — notice  of,  [1439]. 
evidence  produced:  statement  of,  in,  737,  [1438]. 
execution  of  a  document  pursuant  to  R.  18  of  the  Supreme  Court  Funds 

Rules,  [1862]. 
fee  on,  735  (z),  737  (A), 
foreclosure  action:  account,  of  result  of,  [1554]. 

amount  due  to  mortgagee  not  in  possession,  of,  [1551]. 
funeral  expenses:  of,  735,  [1438  (3)]. 
incumbrancers  on  real  estate:  as  to,  736,  [1438  (7)]. 
inquiries  and  accounts  under  judgment  for  general  administration,  of, 

[1438]. 
lease,  of  settlement  of,  [1272]. 
legacies:  as  to,  735,  [1438  (4)]. 

interest  thereon,  735,  [1438  (4)]. 
mortgagee's   account:    where  mortgagee    in    possession,  of  receipts  and 

expenditure,  [1554]. 
not  in  possession,  of  debt  on, 
[1551]. 

See  FOEECLOSDEE  ACTIONS. 

notice  of  judgment:  service  of — statement  of,  in,  732,  [1438]. 
objections  to — statement  of,  [1440]. 

appointment  to  consider — ^notice  of,   [1441]. 
outstanding  estate:  as  to,  735,  [1438  (5)]. 
parties  attending  in  Chambers — atatemeiut  of,  in,  732,  [1438]. 

at  their  own  expense,  733,  [1438]. 
partition  in  Chambers,  of  result  of,  [1528]. 

advertisement:  and  of  parties  interested:  of  result  of,  [1533]. 
inquiry  as  to  persons  interested:  of  result  of,  [1529].    See  Paetitioit 
Action. 
partnership  accounts:  of  result  of,  [1628]. 
personal  estate:  as  to  account  of,  733,  [1438  (1)]. 
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personal  estate:  none  received,  734,  [1438  (1)]. 
real  estate:  as  to,  736,  [1438  (6)]. 

incumbranceir's,  on,  736,  [1438  (7)]. 
receiver,  of  security  having  been  given  by,  [1744],  [1748]. 

of  allowance  of  account  of,  [1767]. 
reduction  of  capital,  of  settlement  pf  list  of  creditors,  on  petition  for, 

[2285]. 
reference  to  account  in,  733,  [1438  (1)]. 
rents  and  profits:  of  account  of,  736,  [1438  (8)]. 

none,  736,  [1438  (8)]. 
sale:  of  result  of,  [1322],  [1326].    Sae  Sale  under  Judgment  ok  Obdeb. 
schedules  to,  737. 
eervioe  of  notice  of  judgment,  of,  732,  [1438]. 

dispensed  with,  of,  733,  [1438]. 
settlement  (and  execution)  of  deed  and  ojf  result  of  inquiry  as  to  title, 

[1222]. 
specific  performance,  in  action  for,  792. 

amount  due  to  vendor  and  settlement  of  draft  conveyance,  of,  [1544]. 
title,  of  result  of  inquiry  as  to,  [1543].    See  Specific  Pebfoemance. 
title,  of  result  of  inquiry  as  to,  and  of  settliement  (and  execution)  of  deed, 

[1222].    See  Investment  in  Real  Estate. 
transcript  of  account:  reference  to,  in,  733,  [1438  (1)]. 
varying — summons  for,  738,  [1442]. 

adjournment  into  Court,  note  of,  [1443]. 
notice  of  motion  for,  [1446]. 

Betting  down  to  come  on  with  rfurther  consideration — notice  of,  [1444]. 
adjourned  petition,  [1445]. 

CERTIFICATE,  PAYMASTER'S: 

dealing  with  fund  in  Court:  of — ^request  for,  [1783 J. 
fund  in  Court:  of-^request  for,  [1784]. 
transcript  of  account,  reqniest  for,  [1785]. 
transfer  out  of  Court:  of — ^request  for,  [1783]. 

CERTIFICATE  THAT  CAUSE  COMMENCED  PRIOR  TO  2nd  NOVEMBER, 
1852...1  [2]. 

CEBTIORARI,  WRIT  OF,  1044—1055. 

County  Court,  action  in,  removal  of,  from — notice  of  motion  or  originating 
summons  for,  [1971]. 
affidavit  in  support,  [1972]. 
form  of  writ,  [1974]. 

indorsement  on  writ,  [924],  [925],  [1976]. 
notice  of  having  issued,  [1976]. 
prtecipe  for  writ,  [1973]. 

return  to  writ,  [1977].    And  see  County  Coubt. 
judgment  of:  removal  of,  by,  to  issue  execution  thereon — ^notice  of  motion 
or  originating  summons  for,  [1979]. 
affidavit  in  support,  [1980]. 
form  of  writ,  [1982]. 
indorsement  on,  [924],  [925],  [1983]. 
prmcipe  for  writ,  [1973],  [1981]. 
return  to  writ,  [1984]. 
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CEMTIOMARl,.  WRIT  OS— continued. 

Mayor's  Court  of  the  City  of  London,  action  or  suit  in — notice  of  motion 
or  originating  Bummons  for  removal  out  of,  1049  (/),  [1985]. 
form  of  writ,  [1987]. 

indoraement  on  writ,  [924],  [925],  [1988]. 
praecipe  for  writ,  [1986]. 

return  to  writ,  [1989].    And  see.  Mayor's  Couet  of  London. 
other  inferior  Courts  txf  Kecord,  judgment  in,  removal  of,  for  execution — 
notice  of  motion  or  originating  summons  for,  10-54  (<),  [1994]. 
affidavit  in  support,  [1995]. 
issuing  the  writ,  forms  for,  [1973—1975],  [1996]. 
return  to  writ,  [1997].    And  see  Removal  of  CAtrsK. 

CESTUI  QUE  VIE  ACT,  1707... 1280— 1282. 

final  order  under:  on  non-production — ^mo,tion  paper  for,  [2331]. 

affidavit  in  support,  [2332]. 
production  in  Court:  motion  paper  for,  [2329]. 

affidavit  in  support,  [2330]. 
production  out  of  Court:  notice  of  ihotion  for,  [2327]. 

affidavit  in  support,  [2328]. 

CHAIRMAN  OF  COMMITTEES: 

signature  of— taffidavit  verifying,  [2351].     Se,e  Parliambntaby  Deposits 
Acts. 

CHAMBERS,  JUDGES',  483—739;  summary  of  material  provisions  of  R.  S.  O. 
1883,  as  Us,  483,  484. 
account  at,  605 — 625.    See  Account:  Chambers,  in. 
adiourmn«nt  to  and  from,  698  (K). 

proceedings  after — summons  for,  [1390]. 
administration  by  originating  summons  at,  521 — 538. 
admission  of  assets  by  or  on  behalf  of  executor  or  administrator,  [1132], 

[1254]. 
advertisements.    See  Advertisements. 
affirmations  at,  345 — 347. 

"  allowance  pending  litigation — summons  for,  [1131]. 
appeals  from  Judge  at,  519  (e). 

^certificate  of  Judge  that  case  sufficiently  argued  in  Chambers,  519  (»), 
[1128]. 
apportionment    of    deficient    fund,    635 — 637.      See  Apportionment  op 

Deficient  Fdnd. 
bills    for  Acts    of    Parliament — settlement  of,   697,   698.     See  Acts  of 

Parliament. 
certificate  of  Judge  that  case  sufficiently  argued  in  Chambers,  ,519  (a), 

[1128]. 
certificate  of  Master  of  proceedings  at,  731—739.     See  Certificate,  The 

Master's. 
conduct  of  proceedings  in,  548,  549.    See  Conduct  op  Cause. 
costs  claimed  at,  request  to  Taxii^  Master  to  moderate,  [1251]. 

officer    of     another  Division  to  tax, 
[1252]. 
counsel:    attendance  of  summons,  by — notice  of,   [1102];   before  Judge, 

[1103]. 
debts  allowed — ^list  of,  680  (a),  [1201].     See  Claim;  Creditor;  Debts; 
and  see  judgments  and  orders,  proceedings  under,  infra. 
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CHAMBERS,  JUDGES'— omUnuea. 

declaration  on  originating  summons,  proceedings  for,  529—531.    See  Sum- 
mons (Okiginating). 
deeds— settlement  of,  641—643.    See  Deed. 
discharging  or  setting  aside  order  made  in,  notice  of  motion  for,  519  (d), 

[1127], 
evidence  in,  509—518.    .See  Evidence  in  Chambers. 
examination  at,  511—514.    See  Evidence  m  Chambers. 
foreclosure  at,  proceedings  for,  531—537.    See  Foreclosube  Actions. 
further  consideration  of  cause  originally  heard  in,  740—746.    See  Puetheb 

Consideration. 
infants,  proceedings  as  to,  in,  699 — 729.    See  Infant. 
investments  in  (the  purchase  or  mortgage  of  an  estate,  584 — 605.     See 

Investment  in  Eeal  Estate. 
judgments  and  orders — ^proceedings  under,  in,  538 — 698. 
account  under.    See  Account. 
advertisements^ 555,  564.    See  Advertisements. 
annuities  and  legacies,  inquiries  as  to,  581 — 584;  list  of,  remaining 

unpaid,  [1205]. 
appearance  of  party  served  with  notice  of  judgment,  memorandum  of, 

[1161]. 
apportionment  of  deficient  fund,  635 — 637.     See  Apportionment  of 

Deficient  Fund. 
attendance  of  parties,  551. 

summary  of  material  provisions  of  R.  S.  C.  1883,  as  to,  651. 
leave  to  attend — summons  by  creditor  or  other  person  interested 
for,  552  («),  [1170a]. 
carrying  in,  549,  550. 

certificate  verifying  copy  of,  for  Chambers,  form  of,  [1168]. 
note  of  names  of  solicitors  concerned  to  be  left,  538,  [1169]. 
claims — ^admittance  as  creditor  after  direction  to  apportion,  but  before 
apportionment — summons  for,  [1197]. 
advertisement  for  claimants  (other  than  creditors)  of  a  deceased 
person  to  come  in  and  prove  their  claims, 
555  (o),  [1173]. 
,  creditors,  [1177]. 

under  22  &  23  Vic.  o.  35,  s.  29,  [1198]. 
affidavit  of  result  of,  [1199]. 
sufficiency  of,  578  («). 
affidavit  of  investigation  of,  [1180]. 
exhibit  to,  [1181]. 
allowance  of — ^notice  to  creditor  of,  [1186]. 
attendance  on,  555. 
claimants  not  coming  in  excluded,  553. 

notices  to,  service  of,  554. 
costs  of,  security  for,  summons  that  creditor  be  ordered  to  give, 
670  (g-),  1058  (?),  [1184],  [2000]. 
unsuccessful  claim,  summons  for  payment  of,  by  claimant, 
[1200]. 
interest  on  debts,  555. 
investigation  of — affidavit  of,  [1180]. 

exhibit  to,  [1181]. 
leave  to  make,  after  time  expired,  but  certificate  not  made,  [1196]. 
list  of,  allowed,  [1201]. 
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CHAMBERS,  JUDGES' — BonUnued. 

judgments  and  orders — proceedings  under,  in — continued. 
claims — continued. 

list  of,  to  be  exhibited  to  the  affidavit  of  investigation,  968  (6), 

[1181]. 
non-receipt  of — under  the  advertisement — affidavit  of,  [1182]. 
notice  of  having  entered  a  claim,  [1174]. 
notice  to  creditor  of  allowance  of  claim,  554,  [1186]. 

to  produce  documents  in  support  of,  [li79]. 
prove  hia  claim,  [1183]. 

affidavit  of  service  of  notice,  [1185]. 
where  payment  directed  out  of  fund  in'  Court, 
554,  [1202]. 
particulars  of,  [1178]. 

pedigree  in  proof  of  heirship  and  kindred,  [1175]. 
'    affidavit  in  answer  to  inquiry  as  to  heirship  and  kindred, 
[1176]. 
production  of  documents  in  support  of — ^notice  to  creditors  for, 

[1179]. 
proof'^of — notije  to  creditors,  [1183]. 

affidavit  of  service  of  notice,  [1185]. 
annuity — arrears    of,    due    under    bond — affidavit   to  prove, 

[1190]. 
bill  of  exchange,  debt  due  On — affidavit  to  prove,  [1191]. 
bond — ^money  due  on — affidavit  to  prove,  [1189]. 
cheque — debt  due  on — affidavit  to  prove,  [1193]. 
contract — simple — debt  due  on — affidavit  to  prove,  [1194]. 
covenant  to  pay,  debt  due  on — affidavit  to  prove,  [1188]. 
deceased  person,  debt  due  to  estate  of — affidavit  by  personal 

representative  to  prove,  [1195]. 
judgment  debt — affidavit  to  prove,  [1187]. 
mortgage  debt — affidavit  to  prove,  [1188]. 
promissory  note,  debt  due  on — affidavit  to  prove,  [1192]. 
time  expired:   after,  but  before  certificate — Cleave  for — sum- 
mons for,  [1196]. 
classification  of  parties  and  nomination  of  solicitors,  summons   for, 

552  (»),  [1171]. 
directions  as  to  prosecution  of,  551. 
discharging  or  setting  aside  order  made  in,  notice  of  motion  for, 

519  (.d),  [1127]. 
inquiries,  653 — 584.    See  Inquiries. 
interest  on  debts — Master's  certificate  as  to,  734,  [1438  (2)].     And 

see  Interest. 
legacies  and  annui£ies,  inquiries  as  to,  581 — 584. 

list  of,  remaining  unpaid,  [1205],  [1206], 
management  of  property,  625 — 632.  See  Administration  Action. 
notice,  statutory,  under  22  &  23  Vict.  o.  35,  e.  29,  to  creditors,  [,1198]. 

affidavit  o-f  the  result  of  the  notice,  [1199]. 
parties — attendance  of,  551 — 553;  summary  of  material  provisions  of 
K.  S.  C.  1883,  as  to,  551. 
classification    of,    and .  nomination    of    solicitors — summons  for, 

552  (ic),  [1171]. 
liberty  to  attend,  summons  by  creditor  or  other  person  interested, 
for,  [1170a]. 

References  to  the  Forms  are  printed  thus  [479]. 
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CHAMBERS,  JVDOr'KS'— continued. 

judgments  and  orders — ^proceedings  under,  in — continued. 
pedigree  in  proof  of  heirship  and  kindred,  [117S]. 
probate  or  letters  of  administration — afBdavit  of  result  of  search  for, 

[1176a]. 
proceed  under — summons  to,  580  (t),  [1170].  \ 

prosecution  of — directions  as  to,  551. 

summary  of  material  provisions  of  R.  S.  C,  1883,  as  to,  551. 
raising  money  by  sale  or  mortgage,  633 — 635.     See  Raisikq  Money 

BY  Sabb  or  Mortgage. 
sales  under,  643 — 697.    See  Sale  under  Judgment  or  Order. 
settlement  Of  deeds,  641 — 643.     See  Deeds. 
service  of  notice  of  judgment.    See  Judgment,  Notice  of. 
management  of  property,  625—632.    See  Administration  Action. 
oaths,  &c.,  at,  345 — 347. 

orders  in:  setting  aside  or  discharge  of — ^notice  of  motion  for,  [1127]. 
originating  summoi^j  484,  485. 

persons  of  unsound  or  weak  mind,  not  so  found,  proceedings  as  to,  in,  59 — 
]  68,  729—731. 

proceedings  originating  in,  521 — 528. 

raising  money  by  sale  or  mortgage,  633 — 635.     See  Raising  Money  by 

Sale  or  Mortgage. 
redemption,  proceedings  for,  537,  538.     See  Redemption. 
sales  by  the  Court,  643 — 697.    See  Sale  under  Judgment  oh  Order. 
scientific  person:  letter  of  instructions  to,  at,  [1125]. 

report  of — affidavit  verifying,  [1126], 
settlement — approval  of,  726 — 729.    See  Infant,  marriage  pp. 
settlement  of  deeds,  641 — 643.    See  Deeds. 
statement  of  facts  for,  formal  parts  of,  [1124]. 
summons  at,  ordiuary,  484  (a) . 

summary  of  material  provisions  of  R.  S.  O.  as  to,  483,  484. 
formal  parts  of,  [39],  [1072].     See  Summons,  O&dinary. 
originating:  summary  of  material  provisions  of  R.  S.  O.  1883,  as  to, 
484,  485. 
formal  parts  of,  [1074 — 1077].    See  Summons,  Originating. 
returnable  before  another  Judge,  by  his  special  leave — formal  parts 
of,  [1129],  [1130]. 
trustees,  appointment  of  new,  638 — 641.    See  Trustee. 
unsound  mind,  persons  of,  proceedings  as  to,  in,  59 — 68,  729 — 731.     See 

Unsoitnd  Mind,  Person  op. 
vacation  Judges  at,  520  (/). 

summons  returnable  before  another  Judge  by  his  special  leave — formal 
parts  of,  [1129],  [1130]. 
witness  at,  511 — 514.    See  Evidence  in  Chambers. 

CHANCERY    REGISTRARS,    PROCEEDINGS    IN    THE    OFFICES    OF, 
391—394. 
suminary  of  matierial  provisions  of  ll.  S.  O.  1883,  as  to,  391,  392. 

CHANGE: 

address,  of,  notice  of,  3,  [7].  ' 

parties,  of,  83 — 91.     See  Parties,  Carrying  on  Proceedings,  A2ro  Suc- 
cessors. 
solicitor,  of,  1085 — 1088.    See  Solicitor. 
trial,  place  of-^notice  to,  [810].    See  Trial. 
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CHARACTER: 

in  which  the  parties  sue  or  are  sued,   indorsement  of,   130,   131.     See 

Indoesements  on  Wkit  op  Summons. 

CHARGING  ORDER,  464—467. 

account  and  sale  to  raise  amount  due  under,   originating  summons  for, 

[1146]. 
judgment  debtor's  stock  or  shares:  on,  464  (/),  (17). 
summons  for,  order  nisi,  [1039]. 
affidavit  in  support,  [1040]. 
title  of  summons,  464  (Ji). 
originating  summons  for  account  and  sale  to   raise  amount  due  under, 

[1146]. 
service  of — affidavit,  [1041]. 
solicitor's  costs — for,  1080 — 1084.     See  Solicitoe,  lien. 

CHARITY,  1097—1111. 

Charitable  Trusts  Acts,  1853  to  1894.. .1101—1106. 

summary  of  material  provisions  of  R.  S.  C.  1883,  as  to,  1101, 1102. 
appeal  from  order  of  Charity  Commissioners,  leave  to,  application  to 
Attorney-General  for,  [2098]. 
intention  to — notice  of,  [2099]. 
petition  of,  form  of,  [2100]. 
description  of  official  trustee  of  lands  under,  in  writ  of  summons, 
[20S  (1)]. 
trustees  of  funds,  [205  (2)]. 
order  or  certificate  of  Charity  Commissioners  authorising  suit — ^regu- 
lations and  instructions  concerning  applications  for,  [2086]. 
certificate  verifying  copy  of,  for  Chambers,  [2096]. 
originating  summons  or  petition  under,  regulations  as  to  title  of,  492, 

[1078]. 
relief  under — originating  summons  for,  [2095]. 

scheme — summons  to  adopt,   appoint  trustees,  vest  lands  in   official 

trustee  of  lands,   tax  and  pay  costs,   and  pay   residue  to  official 

trustees,  [2097]. 

Charitable  Trusts  (Recovery)  Act,  1891 — ^material  provisions  of  R.  S.  C. 

1892,  as  to,  1106. 

declaration   and   account   under  the  Act — originating   summons   for, 

[2101]. 
reports  of  Charity  Commissioners,  intention  to  use — notice  of,  [2102]. 
Charity  Commissioners — description  of,  in  writ  of  summons,  [192b]. 

order  or  certificate  of — application  for,  [2087]. 
Mortmain  and  Charitable  Uses  Acts,  1888  and  1891. ..1108— 1111. 
enrolment — affidavit  in  support  of  application  for,  [2103]. 

deed,  of,  relative  to  a  charitable  use — originating  sununons 
for,  [2104]. 
affidavit  in  support,  [2105]. 
land  for  purposes  of  a  charity,  retention  of — originating  summons  for 
an  order  authorising,  [2107]. 
sanctioning    acquisition    of — originating    summons  for  an  order, 
[2108]. 
originating  summons  or  petition  under  regulations  as  to  title  of,  498, 

[1078],  [2085]. 
sale  under,  extension  of  time  for — originating  summons  for,  [2106]. 
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CHASITY— continued. 

Eomilly's,  Sir  Samuel,  Act,  1099—1101, 
petition  under,  [2088]. 

Attorney-General — allowance  of,  by,   [2091]. 

certificate  of  counsel  that  petition  b  proper   to  be  sanctioned, 

[2089]. 
costs  of — solicitor's   certificate   as   to  petitioner's   competency   to 

pay,  [2090]. 
proceed — summons  to,  on,  [1170],  [2092].  | 

scheme  for:  formal  parts  of,  [2094].  ' 

trustees  of:  appointment  of — forms  for,  [1282 — 1285],  [2093]. 
CHEQUE: 

creditors,  notice  to,  that  it  may  be  received,  [1861]. 

debt  on,  afSdavit  of,  [1193]. 

dishonoured  cheque,  action  on,  special  indorsement  on  writ  of  summons, 

[328]. 
power  of  attorney  to  receive,  request  for,  [I860]. 

CLAm,  553 — 584;   summary  of  material  provisions  of  E.  S.  C.  1883,  as  to, 
553—555. 
adjudication  on,  adjournment  of,  554. 

admittance  as  creditor  after  direction  to  apportion,  but  before  apportion- 
ment— summons  for,  [1197]. 
time  expired,  but  before  certificate,  leave  for, 
summons  for,  [1196]. 
advertisement  for,  553,  554. 

claimants  other  than  creditors,  by,  555  (a),  [1173]. 
creditors,  by,  [1177]. 
statutory,  for  creditors,  [1198]. 

affidavit  of  result  of,  [1199]. 
sufficiency  of,  578  («) . 
affidavit  in  support  of,  office  copy  of,  by  whom  taken,  554. 
allowance  of — notice  to  creditor  of,  [1186]. 
attendance  on,  in  Chambers,  555.  .         * 

Chambers:  in,  553 — 584. 

compromise  of — Cleave  for — summons  for,  [1260]. 

costs  of,  security  for — summons  that  creditor  be  ordered  to  give,  570  (j"), 
1058  (?),  [1184],  [2000]. 
unsuccessful  claim,  summons  for  payment  by  claimant  of,  [1200]. 
creditor  of  deceased:  by — particulars  of,  [1178]. 
entry  of — notice  of,  [1174]. 
examination  and  verification  of,  554. 
exclusion  of  claimants  not  coming  in,  553. 
expiration  of  time  fixed,  after,  554. 
investigation  of,  566  (y). 

affidavit  of,  [1180];  exhibit  to,  [HSl]. 
list  of,  to  be  exhibited  to  affidavit  of  investigation,  [1181]. 

to    be   numbered   in   numerical   order,   568  (6). 
aUowed,  [1201]. 
non-receipt  of:    under  advertisement — affidavit  of,   [1182]. 
particulars  of  claim,  [1178]. 
pedigree  in  proof  of  heirship  and  kindred,  [1175]. 

affidavit  verifying,  [1176]. 
production  of  documents  in  support  of — notice  to  creditor,  [1179]. 
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CLAIM — continued. 

proof  of— notice  for,  [1183]. 

affidavit  of  service  of  notice,  [1185]. 
annuity — arrears  of,  due  on  bond — affidavit  to  prove,  [1190]. 
bill  of  exchange,  debt  due  on — affidavit  to  prove,  [1191]. 
bond,  debt  due  on — affidavit  to  prove,  [1189]. 
cheque,  debt  due  on — affidavit  to  prove,  [1193]. 
contract,  simple — debt  due  on — affidavit  to  prove,  [1194]. 
covenant  to  pay — debt  due  on — affidavit  to  prove,  [1188]. 
deceased  person — debt  due  to  estate  of — affidavit  by  personal  repre- 
sentative to  prove,  [1195]. 
judgment  debt — affidavit  to  prove,  [1187]. 
mortgage  debt — affidavit  to  prove,  [1188]. 
promissory  note — debt  due  on — affidavit  to  prove,  [1192]. 
time  expired:   after,  but  before  certificate,  leave  to  make — summons  for, 

[1196]. 
unsuccessful,  costs  of,  payment  by  claimant  of,  summons  for,  [1200]. 
And  see  Creditor  and  Debts. 

CLAIM,   STATEMENT  OP,   224^244;    summary  of  material  provisions   of 
E.  S.  O.  1883,  as  to,  224. 
account,  in  action  for,  [509]. 
administration — in  action  for,  [506]. 

against  executors  on  footing  of  wUful  default, 
[507]. 
amendment  of,  216,  224.    See  Pleadings. 

bill  of  lading:  in  action  on — against  master  for  damage  to  goods,  [523]. 

shipowners  for  damage  and  short  de- 
livery,  [524]. 
Campbell's  Act,  Lord,  in  action  under,  [533]. 
collision  of  ships,  in  action  for  damages  for,  [534]. 
conversion  of  goods,  in  action  for  damages  for,  [530]. 
copyright,  in  action  for  damages  for  infringement  of,  [536]. 
delivery,  in  action  for  non-,  [520]. 

delivery  of  goods  inferior  to  contract,  in  action  for,  [521]. 
detention  of  ship  beyond  demurrage  days,  for,  [522]. 
detinue,  in  action  for,  [531]. 
driving,  in  action  for  negligent,  [532]. 
form  of,  [500]. 

of  a  statement  of  claim,  defence  and  counterclaim  and  reply,  [620]. 
foreclosure,  in  action  for,  or  sale,  [510]. 
fraudulent  misrepresentation  on  sale  of  lease,  in  action  for  damages  for, 

[543]. 
fraudulent  prospectus,  in  action  to  recover  moneys   on  the  ground  of, 

[542]. 
insurance,  in  action  on  marine  policy  against  underwriters,  [525]. 
landlord  and  tenant,  in  actio'n  against  tenant  for  breach  of  covenant  to 

repair,  [528]. 
light,  in  action  for  obstruction  of,  [539]. 
malicious  prosecution,  in  action  for  damages  for,  [544]. 
marriage,  in  action  for  breach  of  promise  of,  [529]. 
misnomer,  corrected  by,  225  (/). 
negligence,  in  action  for,  against  driver,  [532]. 
railway  company,  [526]. 
solicitor,  [527]. 
under  Lord  Campbell's  Act,  [533].  i 
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CLAIM,  STATEMENT  OF—eontinuea. 

nuisance  by  pollution  of  water,  in  action  to  restrain,  [641]. 

smells,  in  action  to  restrain,  [540]. 
particulars  of,  222 — 224.    See  PARTicnLABS  of  Pleading. 
partition  or  sale  of  real  estate,  in  action  for,  [518]. 
partnership,  in  action  for  dissolution  of,  [508]. 
patent,  in  action  for  injunction  for  infringement  of,  and  damages,  [535], 

[1586]. 
policy,  marine,  in  action  on,  against  underwriters,  [525]. 
portions  or  other  charges  on  land,  in  action  for  raising,  [512]. 
prospectus,  in  action  to  recover  moneys  on  ground  of  fraudulent,  [542]. 
railway  company,  in  action  by  passenger  against,  for  negligence,  [526]. 
recovery  of  landj  in  action  for,  against  tenant  whose  term  has  expired, 
;  [336],  [545]. 

by  heir-at-law  against  stranger,  [546]. 
rectification  of  an  instrument,  in  action  for,  [516]. 
redemption,  in  action  for,  [511]. 
.     sale  and  diatributton  of  property  subject  to  lien  or  charge,  in  action  for, 
[513]. 
seduction,  in  action  for  damages  for,  [538]. 
solicitor,  in  action  against,  by  client  for  negligence,  [527]. 
special  indorsements,  constituting.     See  123  {d) — 128,  [322 — 336]. 
specific  performance,  in  action  for,  [517]. 
'time  for  delivering,  210. 

extension  of — notice  for,  [501]. 
trade  mark,  in  action  for  injunction  for  infringement  of,  and  damages, 

[537]. 
trust — ^breach  of,  in  action  for,  [514]. 
trust — execution  of,  in  action  for,  [515]. 
wardship  of  infant  and  care  of  infant's  estate,  in  action  for,  [519]. 

And  see  Pleadings.  .   > 

CLASSIFICATION   of  parties   and   nomination   of   solicitors — summons   for, 
552  (a),  [1171].  :        , 

'CLERGYMAN: 

enforcing  judgments  or  orders  against,  422 — 426.     See  FlEBI  FAOIAS,  de  bonis 
ecelesiasticis,    writ  of;     and   SEQUESTBABI  FAOIAS,   de  bonis  ecclesiasUcis, 
writ  of. 
(CLERICAL  ERRORS:  i  i   . 

judgments,  in — rectifying,  394  (a). 

CLIENT  acting  in  person — notice  of  intention,  [2067]. 

solicitor,  instead  of — notice  of  appointment  of,  [2063].    And  see  Pebson, 
Party  acting  in. 

-COLONIES: 

affidavits  in,  before  whom  sworn,  6  (c). 

examination  of  witnesses  in.     See  Commission  to  examine  Witnesses 
Abroad. 

■COMMISSION  OF  PARTITION,  782  (S).    See  Partition  Actton. 

COMMISSION  TO  EXAMINE  WITNESSES  ABROAD,  324  (p)— 333. 
certificate  by  oommiseioners  under,  [737]. 
direction  of  depositions  when  returned  by  the  commissioners,  [733]. 
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COMMISSION  TO  EXAMINE  WITNESSES  ABROAD— co«i;i«M«rf. 
examination  before:  interrogatories  for,  [734]. 

notice  of  time  and  place  and  names  of  witnesses,  [735]. 
form  of,  [727]. 
indorsement  on,  [728]. 
indorsement  of  return  on,  [736]. 
interrogatories  under,  [734], 
issue  of — ^notice  for,  [724]. 

affidavit  in  support,  [725], 
letters  of  request  to  examine  witnesses — notice  for,  331  (6),  [788]. 
'       form  of,  [740]. 

undertaking  to  be  responsible  for  expenses,  331  (c),  [739]. 
notice  of  time  and  place  for  examination  and  names  of  witnesses,  [735]. 
oath  under:  clerk's,  [732];  commissioner's,  [730];  interpreter's,  [731];, 

witnesses,  [729]. 
pr/Boipe  for,  [726]. 

request,  letters  of,  to  examine  witnesses.     See  letters  of  request,  supra. 
return  to,  indorsed  on,  [736]. 
translation  of,  into  English — verification  of,  [741]. 
witnesses  before:  attendance  of — ^notice  of  time  and  place  for,  [735]. 

OOMMISSIONEK  TO  ADMINISTER  OATHS:  taking  affidavits  before,  6  (c).. 

COMMITTAL,  TO  PRISON: 

contempt:  for,  443 — 147.    'See  Contempt,  and  Attachment,  Weit  of. 
discharge  from  custody,  446,  447;  notice  of  motion  or  summons  for,  [1010].. 
And  see  DiSCHABGE. 
•   judgment  or  order:  for  breach  of,  443  (6). 
notice  of  motion  for,  [1003],  [1007],  [1689]. 
affidavit  in  support,  [1004]. 
affidavit  of  service  of  notice  of  motion,  [1005]. 
privilege — notice  of  motion  or  summons  for  discharge  on  the  ground  of,. 

[1009]. 
special  contempts,  for,  445  (A),  [1007]. 
tipstaff,  warrant  of  Lord  Chancellor  to,  on  order  to  apprehend  defendant,. 

[1006]. 
ward  of  Court — of  husband  for  marrying — notice  of  motion  for,  [1419]. 
And  see  Imprisonment. 

COMMITTEE  OF  LUNATIC: 

allegation  of  appointment  of — oonmion  form  of,  in  petition  to  carry  ous 
proceedings,  [160];  of  new,  [160]. 

description  of,  in  writ  of  summons,  107,  [207]. 

Settled  Estates  Act,  direction  to  make  application  under,  where  lunatic- 
tenant  in  taU — summons  for,  [2208].    And  see  Next  Feibnd,  of  lunatic. 

COMMONS,  HOUSE  OP,  Speaker  or  Deputy-Speaker  of— signature  of— affi- 
davit verifying,  [2351].    See  Pabliamentabv  Deposits  Acts. 

COMPANIES: 

banking  company — execution  against,  399 — 402.    See  Execution. 
carrying  on  proceedings  against  new  officer  of  company — notice  for,  [163]. 
discovery  by  company,  of  doouments — affidavit  of,  [1907]. 

summons  or  notice  for,  [1904],  [1905]. 
enforcing  orders  under  sect.   180  (2)   of   Companies   (Consolidation)   Aot^ 
1908 — amotion  paper  for,  407  (k),  [917]. 
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COMPANIES— eontinued. 

execution  against  banking  company,  399 — i02.    See  Execution. 

of  deed  by  company — affidavit  proving,  [1224]. 
interrogating  ordinary  member  of  company,  1004  (/). 
interrogatories — answer  to,  [1895]. 

leave  to  deliver  to  member  or  officer  of  company — notice 
for,  [1891]. 
railvyay  company,  1307 — 1315.    See  Railway  Companies  Act,  1867. 
aeourity  for  costs  by  company  under  sect.  278  of  Companies  (Consolidation) 
Act,  1908 — summons  or  notice  for,  [2004]. 
affidavit  in  support,  [2005]. 
service  of  writ  on  company — affidavit  of,  [426]. 

on  company,  32  (4). 
surety,  company  as,  to  bond  by  receiver,  [1742]. 

recognizance  by  receiver,  [1741]. 
writ  of  summons  by  company  against  shareholder  for  allotment  money  and 
calls,  [332].  « 

COMPANIES  (CONSOLIDATION)  ACT,  1908: 

alteration  of  objects  of  a  company  and  substitution  of  memorandum 
and  articles  for  deed  of  settlement,  1212 — 1221. 
consent  of  creditors   and  others — circular  letter  to  obtain,  form  of, 
[2358]. 
affidavit  proving  acknowledgment  thereof,  [2259]. 
meetings — affidavit  proving  convening  of,  [2255]. 
notice  of  application  to  creditors,  &o. — affidavit  proving  acknowledg- 
ment of,  [2259]. 
petition   to   confirm   alteration   of   objects   of   a   company— form   of, 
[2253]. 
advertisement  of,  [2257]. 

directions  as  to  hearing  of — summons  for,  [2254]. 
order  on,  [2256]. 
special  resolution  for — notice  of  meeting  for  passing,  [2251]. 
confirmation  of,  [2252]. 
arrangements  between  companies  and  their  creditors  and  members, 
1252—1262.  '  ^         ; 

affidavit  proving  posting   of  notices,  forms  of  proxy  and  copies  of 

scheme,  [2300]. 
meetings,  convening  of — originating  summons  for,  [2293]. 
order  for,  [2294],  [2295]. 
advertisement  of,  [2297]. 
notice  of,  [2296]. 
proxy,  form  of,  [2298]. 
result  of — ^report  by  chairman  of,  [2299]. 
petition  to  sanction,  facts  to  be  stated  in,  1262  (a;). 
extension  of  time  for  filing  contract  as  to  issue  of  shares,  1250,  1251. 

notice  of  motion  for,  [2291]. 
inspection  of  register  of  members,  1221,  1222. 

originating  summons  for,  [2260]. 
rectification  of  register  of  members,  1222,  1223. 

notice  of  motion  for,  [2261] . 
rectification  of  register  of  mortgages,  1251,  1252. 

notice  of  motion  to  extend  time  for  registering  particulars  of  deben- 
tures, mortgages,  &o.,  [2292]. 
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COMPANIES  (CONSOLIDATION)  ACT,  1908— continued. 
reduction  of  the  capital  of  companies,  1226 — 1230. 

advertisement  of  day   fixed   for   hearing   petition   where  no  list   of 

creditors  is  directed,  [2273]. 
"  and  reduced,"  dispensing  with,,  until  hearing  of  petition^^— summons 

for,  [2268]. 
creditors,  dispensing  with  certificate  of,  and  to  fix  day  for  hearing 
petition — ^summons  for,  [2270]. 
order,  where  list  of  creditors  dispensed  with,  [2272]. 
list  of,  directions  as  to  settling — summons  for,  [2269]. 
order  for  inquiry  as  to,  [2271]. 
affidavit  verifying  list  of,  [2275];  list  of,  [2276]. 
notice  hy  post  to  creditors  entered  in  list,  [2277]. 
advertisement  of  list  of  creditors,  [2278]. 
additional  paragraph  thereto  to  meet 
cases  of  creditors  with  whom  com- 
pany      unable      to      communicate, 
[2279]. 
affidavit  of  result  of  notices  and  verifying  list  of 
creditors,  [2280]. 
list  of  debts  and  claims  sent  in  pur- 
suant   to    notice    by    post    to 
creditors,  [2281]. 
the  like,   pursuant   to  advertise- 
ment, [2282  J. 
notice  to  creditor  to  prove  debt  or  claim,  [2283]. 
no  creditors — ^where — form  of  second  advertisement,  [2284]. 
master's  certificate  of  result  of  the  settlement  of  the  list  of  creditors, 
[2285]. 
note  that  same  has  become  binding,-  [2286]. 
meetings^ — affidavit  proving  convening  of,  [2255],  [2256]. 
order  confirming — ^minute  of,  [2289]. 

registration  of — ^notice  by  advertisement  of,  [2290]. 
where  advertisement  for  creditors  is  directed,  [2271]. 

dispensed  with,  [2272]. 
petition  to  confirm  reduction  which  involves  diminution  of  liability — 

form  of,  [2266]. 
where  lost  capital  proposed  to  be  can- 
celled—form of,  [2267]. 
hearing  of,  to  fix  day  for,  and  to  dispense  with  list  of  creditors 
— ^summons  for,  [2270]. 
day  for — advertisement  of,  where  no  list  of  credi- 
tors directed,  [2273]. 
opposition  to,  creditor's  notice  of,  [2288]. 
presentation  of,  notice  of,  where  list  of  creditors  directed, 
[2274]. 
Bules  of  Supreme  Court  (May,  1909)  as  to  procedure,  1226 — 1229. 
special  resolution  for — notice  of  meeting  for  passing,  [2251],  [2263]. 

confirmation   of,  [2252], 
[2264]. 
reorganisation  of  share  capital  of  companies,  1224 — 1226. 
petition  for  confirmation  of,  form  of,  [2262]. 
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COMPANIES  (CONSOLIDATION)  ACT,  wm— continued. 

titles  to  originatinir  summons,  petitions,  &o.,  regulations  aa  to,  493, 
[1078]. 

COMPANIES  ACT,  1913.. .1263,  1264. 

notice  of  motion  for  relief  under,  [2301]. 

COMPELLING  ATTENDANCE  OF  WITNESSES,  333—345.    See  Witness; 

StFBPCENA,  WeiT  OF,  and  HABEAS  CORPUS  AD  TESTIFICANDUM. 

COMPENSATION,  680  (A). 

Defence  Acts,  under,  1283 — 1286.    8ee  Defence  Acts. 

purchaser's  summons  for,  [1350]. 

vendor's  summons  for,  [1351].    See  Sale  under  Judgment  oe  Okder. 

COMPOSITIONS  UNDER  BANKRUPTCY  ACT,  1883: 
search  for,  affidavit  of,  596,  [1216]. 

COMPROMISE  OE  ACTION:   agreement  for — enforcing,  summons  or  uotio© 
for,    [2034].     See  Action  and  Stay  of  Peoceedings. 

CONCURRENT  ACTIONS,  1032  (d),  [1943],  [1946].     See  Consolidation 
OF  Actions  and  Stay  of  Proceedings. 

CONCURRENT  ORIGINATING  SUMMONS,  487  {d). 

CONCURRENT  WRITS,  134,  135;  summary  of  material  provisions  of  R.  S.  C. 
1883,  as  to,  134.    See  Writ  of  Summons. 

CONDITIONAL  CONTRACT  OF  SALE,  695—697,  [1380].    See  Sale  under 
Judgment  or  Order. 

CONDITIONS  OP  SALE,  648—654.     See  Sale  undee  Judgment  or  Order. 

CONDUCT  OF  CAUSE,  28  (m),  548  (o). 

district  registry,  prosecution  of  accounts  and  inquiries  in — summons  for, 

549  (9),  [1167]. 
plaintiffs — summons    by    active,   to   strike    out    co-plaintiff   vifho   refuses 

to  proceed,  549  Qp),  [1166]. 
summons  for,  by  creditor,  defendant,  legatee,  next  of  kin,  or  party  attending 

proceedings,  [1165]. 

CONDUCT  OF  SALE,  644,  645  (?).     See  Sale  under  Judgment  or  Order. 

CONFESSING   DEFENCE   ARISING   PENDING   THE   ACTION,  214(c), 

[479]. 

CONSENT: 

action  being  prematurely  heard,  to,  [829], 

adjournment  of  trial,  to,  [831]. 

afBdavit,  to  taking  evidence  by,  308  (/c),  [692]. 

copyhold,  to  order  vesting,  by  lord  or  lady  of  manor,  [2138]. 

countermand  of  notice  of  trial,  to,  [821]. 

cross-petition  of.  appeal   to  House  of  Lords — ^extension   of  time  for — to 

petition  for,  [1506]. 
discontinuance  of  action  by,  on  special  terms — notice  for,  [658]-. 
disentailing  assurance,  to,  affidavit  of  search  for,  592—594,  [1216]. 
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CONSENT— co«««Mai.  ' 

evidence  by  affidavit,  to  taking,  308  (ft),  [692]. 

to,  being  tak^n  vivS  voce  before  examiner,  [709]. 
further  consideration,  to  premature  hearing  on,  [1449],  [1453]. 

summons  for,  being  issued  and  made  returnable 
prematurely,  [1455]. 
guardian,  to  act  as,  [1401]. 

under  Settled  Estates  Act,  [2206]. 
guardian  ad  litem,  of,  to  act,  [98]. 

new,  to  act,  [101]. 
incumbrancer,  of,  to  estate  being  sold  free  from  incumbrance,  [1297]. 
manor,  of  lord  or  lady  of,  to  order  vesting  copyholds,,  £2138j. 
next  friend,  to  be  added  as,  [143]. 
order  by,  appeal  from,  as  tOj  755_(a). 
petition  for  transfer  from  one  Judge  to  another  of  the  Chancery  Division, 

to,  [1952]. 
petition  not  otherwise  of  course,  to,  23  (c),  [38],  [1656]. 
plaintiff,  to  be  added  as,  [143]. 
premature  hearing,  to,  of  action,  [829]. 

further  consideration,  on,  [1449],  [1453]. 

summons  for,  being  Issued  and  made  return- 
able prematurely,  to,  [1455]. 
proceedings  by.    /S^e  the  different  proceedings, 
purchase-money,  to  dealing  with,  [1362]. 
Settled  Land  Acts,  under,  by  person  paying  in,  to  payment  of  dividends 

upon  investment,  1202  («),  [2231]. 
transfer  to  Chancery  Division  of  action,  to,  by  Lord  Chancellor,  [1955]. 
trial — adjournment  of,  to,  [831]. 

notice  of,  being  countermanded,  [821]. 
withdrawal  of  action  entered  for  trial,  for,  [827]. 

CONSOLIDATED  FUND  (PERMANENT  CHARGES  REDEJIPTION)  ACT, 
1873. ..1282. 
sale  of  an  annuity:  confirmation  of  contract  for — originating  summons  for, 

[2333]. 

CONSOLIDATION  OF  ACTIONS,  1031  (o). 

administration,  for:  where  no  judgment  or  order — summons  or  notice  for, 

[1943]. 
defendant,  against,  in  respect  of  causes  of  action  which  might  have  been 

joined— summons  or  notice  for,  [1941]. 
defendants,  against  different,  on  one  contract,  [1942]. 
And  see  Stat  of  Peoceedings  and  Test  Action. 

CONTEMPT,  443—447. 

attachment  for,  434 — 447.     See  Attachment,  Writ  op. 

committal  for,  443 — 447;  notice  of  motion  for,  [1007].     See  Committal 

TO  Prison,  Discharge  and  Imprisonment. 
imprisonment  for:   when  contemner  brought  up  by   Serjeant-at-Arms — 

motion  paper  for,  ]|999]. 
judgment:  by  disobedience  of — notice  of  motion  for  committal,  [1003]. 

affidavit  in  support,  [1004]. 
affidavit  of  service  of  notice  of 
motion  to  commit,  [1005]. 
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CONTINGENT  RIGHT,  in  infant  or  unborn  person  or  clasB,  &c.,  1116—1118. 
See  Trustee  Act,  1893. 

CONTRACT: 

action  on,  removal  of,  to  County  Court,  summons  or  notice  for,  1040  (e), 

[1962]. 
conditional — form  of,  [1380]. 

carrying  same  into  effect — summons  for,  [1381]. 

subject     to     a     variation — summons     for, 
[1382]. 
afSdavit  in  support,  [1383]. 
confirmation  'of,  and  to  pay  in  purchase-money — summons  for,  [1384] . 
debt  on  a  simple,  affidavit  of,  [1194]. 
pleading  bare  denial  of — effect  of,  212. 
rescission  of,  condition  of  sale  as  to,  [1304  (1)]. 
statements  of  claim — in  actions  for  breach  of,  234 — 237. 

CONVERSION    OE    OUTSTANDING    ESTATE— summons    for    leave    for, 
[12S7]. 

CONVEYANCE   ON  PURCHASE    OR    SALE    UNDER  JUDGMENT   OR 
ORDER,  681—687. 

acknowledgment  by  purchaser  of  receipt  of,  and  consent  to  purchase-money 
being  dealt  vrith,  [1362]. 

affidavit  that  purchaser  has  had,  [1364]. 

appointment  of  person  to  convey — summons  for,  by  purchaser,  [1358]. 

draft — ^purchaser's  summons  to  compel  return  of,  [1353]. 

draft — vendor's  summons  to  compel  purchaser  to  leave,  [1352]. 

engrossment  of — ^purchaser's  summons  for  return  of,  [1353]. 

execution  of,  by  a  party — order  for — purchaser's  summons  for,  [1355]. 
person  to  execute — nomination  of — summons  for,  [1356]. 

person  to  convey — summons  by  purchaser  for  appointment  of,  [1358]. 

receipt  of — ^acknowledgment  of,  by  purchaser  and  consent  to  purchase- 
money  being  dealt  with,  [1362]. 

return  of  draft  or  engrossment  of — purchaser's  summons  for,  [1353]. 

settlement  of,  in  .Chambers,  [1284],  [1354]. 

Trustee  Act,  1893,  under,  1116  et  seq.,  [2117].     8ee  Tbdstee  Act,  1893. 

vesting  order — summons  by  purchaser  for,  [1359]. 

the  like,  where  all  or  several  purchasers  join  in  application,  [1360]. 
And  see  Sale  iwder  Judgment  oe  Obdek — CoNVEyANCiNa  Counsel. 

CONVEYANCING  ACTS,  1881  to  1911. ..1147— 1153. 

acknowledgment  of  right  to  production  of  documents — originating  summons 

for  production  under,  [2164]. 
foreclosure  action — sale  in — summons  for,  [1564],  [1565],  [2167]. 
forfeiture — relief  from,  in  action  to  enforce  right  of  re-entry  or  forfeiture 

for  breach  of  covenant  in  a  lease,  [2168]. 
incumbrances — declaration   that  the   land   is   freed   from — summons     for, 
[1371],  [21S3],.   _ 
discharge  of — originating  summons  for,  [2162]. 
infant  beneficiaries,  on  behalf  of,  appointment  of  trustees  for  the  purposes 

of  sect.  42 — originating  summons  for,  [2169]. 
married  woman — binding  interest  of,  notwithstanding  restraint  on  anticipa- 
tion— originating  summons  for,  [2166]. 
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CONVEYANCING  ACTS,  1881  to  1911— conttMued. 

originating  summons  or  petition  under,  regulations  as  to  title  of,  494, 
[1078]. 

production  of  documents  under  an.  acknowledgment  of  the  right  to  pro- 
duction— originating  summons  for,  [2164]. 

redemption  action — sale  in — summons  for,  [1564],  [1565],  [2167]. 

trustees,  appointment  of,  on  behalf  of  infant  beneficiaries — originating- 
summons  for,  [2169]. 

undertaking  for  safe  custody — inquiry  as  to  damages  sustained  by  loss,  &c. 
of  documents  contained  in — originating  summons  for,  [2165]. 

CONVEYANCING  COUNSEL,  688—592. 

advice  by,  on  title:  Master's  direction  for — ^memorandum  of,  [1211]. 

in  action  for  specific  performance,  [1542]. 
conveyance  or  mortgage  settled  by — certificate  verifying  copy  draft  of, 

[1213]. 
deed,  direction  to,  to  settle  draft,  [1289]. 

engrossment  of,  affidavit  of  examination  of,  [1214]. 
memorandum  of  identity  of,  [1215]. 
name  of:  in  rotation — note  of,  [1212]. 
partition  action,  reference  to,  in — form  of,  [1530]. 
sale,  conditions  of,  memorandum  of  direction  to,  to  advise  on  and  settle, 

[1302]. 
title,  advice  by,  on:  Master's  direction  for — ^memorandum  of,  [1211]. 

COPIES: 

affidavit,  of — ^furnishing  to  opposite  party,  4. 

depositions  before  examiner,  of,  322. 

Railway  Companies  Act,  under — demand  of,  [2371]. 

CO-PLAINTIEF: 

infant,  maldng  defendant — summons  or  nfatice  for,  [87]. 
striking  out  on  coming  of  age — ^summons  for,  [91]. 
refusing  to  proceed,  making  defendant — summons  or  notice  for,   [142]^, 

[1166]. 
striking  out  name  of,  summons  or  notice  for,  [144]. 
And  see  Plaintiff  and  Parties. 


COPYHOLDS: 

admission  to — ^leave  to  take — ^trustees'  summons  for,  [1264]. 
Copyhold  Act,  1894.. .1153—1155. 

application  under:  must  be  by  summons,  1154. 

investment  of  money  paid  in,  and  payment  of  dividends  to  tenant  for 

life — originating  summons  for,  [2171]. 
lodgment  of  cash  under — request  for,  [2170]. 

originating  summons  or  petition  under,  regulations  as  to  title  of,  494, 
[1078]. 
custom  of  descent  of,  affidavit  as  to,  [1265]. 
enfranchisement  of — agreement  for — summons  by  trustee  for  confirmation 

of,  [1263]. 
vesting  order  in  respect  of,  consent  of  lord  or  lady  of  manor  thereto, 
[2138]. 
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COPYRIGHT: 

action  for  infringement  of — ^proceeding  in,  845. 

infringement — notice  of  motion  to  restrain,  [1683],  [1674],  [167S]. 

defence  in  action  for,  [592]. 

statement  of  claim  in  action  for,  [S36]. 
writ  of  summons  in — indorsement  on,  [312],  [1622]. 

CORPORATION,  32. 

affidavit  of  documents  by — summons  or  notice  for,  [1904],  [1905]. 

aggregate — description  of,  in  writ  of  summons,  [193]. 

discovery  of  documents  in  possession  of,  32. 

execution  against,  399 — 402. 

interrogatories  to  member  or  officer  of — notice  for  leave  to  deliver,  [1391]^ 

proceedings  by  and  against,  32 . 

service  upon,  32,  144. 

affidavit  of,  of  writ  of  sunmions,  [426]. 

COSTS,  747  («),  (6),  ^f)— 754. 

admissions  needlessly  withheld,  of,  294. 
affidavit,  of,  where  unnecessary  proUxity,  &c.,  4. 
appeal  as  to,  755 . 
appeal,  of,  security  for,  761  (»). 

notice  of  motion  for,  [1479]. 
apportionment  of,  747  (6). 

bill  of,  751  (/);  headings  of,  [1459].     And  see  T.iXATiON. 
Chambers,  at,  taxation — request  for,  [1251];  by  officer  of  another  Court, 
[1252]. 
of  unsuccessful  claim,  summons  for  payment  by  claimant,  [1200]. 
claim  abandoned  by  amendment  of  writ — summons  or  notice  for  payment 

of  defendant's  costs  of,  [364]. 
default  in  payment  of,  dismissal  of  action  for — summons  or  notice  for, 
[2028]. 
stay  of  proceedings  until  paid — summons  or  notice 
for,  [2027]. 
discontinued  action,  of — stay  of  subsequent  action  till  payment — summons 

or  notice  for,  [655],  [2027]. 
discovery,  of,  security  for,  999. 
•discretion  as  to,  747  (a), 
enforcing  payment  of,  754  («) . 
fees  on  taxation  of,  752  (i) . 
fi.  fa.  for,  [928],  [1466]. 

priscipe  for,  [922],  [1465]. 
former  action  for  same  matter,  non-payment  of:  stay  of  proceedings  on — 

sunmions,  or  notice  for,  [655],  [2027]. 
generally,  747  (a), 
interest  on,  754  (»). 
interlocutory  proceedings,  of,  747  («). 
interrogatories,  of  improper,  1002. 
lien  for,  1080—1084.    See  Solicitor. 
non-payment  of.     See  default,  stfpra. 

notice  to  produce  comprising  unnecessary  dociunents,  of,  304  (y). 
payment  of,  how  enforced,  754. 
preeeipe  for  fi.  fa.  for,  [922],  [1465]. 
security  for,  1056 — 1065.     See  Costs,  Seoueity  foe. 
seqneetration  for — Cleave  to  issue — summons  for,  [1013],  [1467]. 
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COSTS— eonUnued. 
set-off,  of,  747(6). 
taxation  of,  748 — 754.    See  Taxation. 

•COSTS,  SECURITY  FOR,   1056—1065;    summary  of  material  provisions  of 
R.  S.  O.  1883,  as  to,  1056. 
amount  of,  1056  (a). 

appeal  to  Court  of  Appeal,  of — notice  of  motion  for,  761  («),   [1479], 
[2001]. 
House  of  liordfi,  of,  769  {m).    See  Appeal  to  House  op  I/OBDS. 
application  for,  1056  (a). 
bond  for,  1060  (»),  [2010]. 
company,  limited,  by,  32  (A). 

Companies  (Consolidation)  Act,  1908,  a.  278,  under, 
summons  or  notice  for,  [2004]. 
affidavit  in  support,  [2005]. 
County  Courts  Act,  1888,  s.  66,  under,  summons  for,  [1964],  [2002]; 

affidavit  in  support,  [1965],  [2003]. 
counterclaiming,  defendant,  from,  1057  (^d). 
creditor,  by,  against  estate  of  deceased,  summons  for,  1058  (^),   [1184], 

[2000]. 
discharge  of  order  for — summons  or  notice  for,  [2020]. 
discovery,  of- — proceedings  relating  to,  [1887 — 1889].    And  see  Security 

FOB  Costs  of  iDiscoveky. 
dismissal  of  action  for  want  of — summons  or  notice  for,  [2013]. 
fund  for,  in  lieu  of  bond:  payment  of,  into  Court:  leave  for — summona  or 
notice  for,  [2011]. 
payment  of  costs  out  of — summons  or  notice  for,  [2021]. 
further  or  better — summons  or  notice  for,  [2014]. 
affidavit  in  support,  [2015]. 
generally,  1056. 
increase  of — summons  or  notdoe  for,  [2018]. 

affidavit  in  support,  [2019]. 
jurisdiction,  residence  out  of,  when  ground  for,  1057  (6). 
limited  time;  within — summons  or  notice  for,  [2013]. 
new,  after    death    or    bankruptcy    of   obligor — summons   or   notice   for, 

[2016]. 
affidavit  in  support, 
[2017]. 
obligor  for.    See  surety  for,  infra. 
parties  liable  to  give,  1056. 
payment  into  Court  of— notice  of,  [2012]. 
residence  out  of  jurisdiction,  where  a  ground  for,  1057  (J), 
summons  or  notice  for,  [1998]. 

affidavit  in  support,  [1999]. 
surety  for — affidavit  of,  in  justification,  [2009]. 
name  of — ^notice  of,  [2006]. 
objection  to — notice  of,  [2007]. 
substitution  of  another — notice  of,  [2008]. 
time,  within  limited — summons  or  notice  for,  [2013]. 
tort:  in,  under  County  Courts  Act,  1888,  s.  66 — summons  for,  [1964], 

[2001]. 
affidavit  in  support, 
[1965],  [2003]. 
want  of;  dismissal  of  action  for — summons  or  notice  for,  [2013]. 
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COUKSEL: 

attendance  of,  on  summons  before  the  Judge — ^notice  of,  [1103]. 

I    :  Master — notice  of,  [1102]. 

brief,  369—371.     See  Beief. 
certificate  by.     See  CSeetificate. 
conveyancing,  588 — 590.     See  Conveyanoxng  Counsel. 
signature  by,  to  pleadings,  210. 

COUNTERCLAIM  ANB   SET-OFF,   262—267;    summary  of  material  pro- 
visions of  R.  S.  O.  1883,  as  to,  262—263.  , 
amendment  of— notice  for,  [485],  [607]. 

disallowance  of— notice  for,  [488],  [489],  [608]. 
appearance  to,  [418],  [603]. 

notice  of,  [604]. 
embarrassing  matter  in,  striking  out — notice  for,  [494],  [609]. 
exclusion  of,  265  (z). 

notice  for,  [60S]. 
form  of,  [599];  of  defence  and  counterclaim,  [600]. 

damages,  for,  [612]. 

money  lent,  for,  [611]. 
further  reply  to — notice  for  leave  to  deliver,  [481],  [606]. 
indorsement  on:    for  service  on  person  not  a  party  to  original  action,. 

[602]. 
particulars  of — ^notice  for,  [497],  [610]. 

scandalous  matter  in,  striking  out — notice  for,  [494],   [609]. 
striking  out,  in  whole  or  in  part — summons  or  notice  for,  [494],  [609].. 
third  person,  appearance  by-^memorandum  of,  262,  [418],  [603]. 

notice  of,  [604]. 
title  of:  where  a  third  person  is  made  a  party,  262,  264  («),  [601]. 
unnecessary  matter  in,  striking  out — ^notice  for,  [494],  [609]. 

COUNTERMAND  OF  NOTICE  OF  TRIAL: 
consent  to,  [821]. 

liberty  to — summons  or  notice  for,  [822].     And  see  Trial. 
notice  of,  [823]. 

COUNTRY  SOLICITOR.     See  Solicitoe. 

COUNTY  COURT: 

certiorari.    See  judgment  and  removal  of  action  from,  infra. 

continuing  in:   although  jurisdiction  exceeded — originating  summons  for,. 

[1978]. 
judgment  of: 

certiorari,  writ  of,  to  remove  for  execution,  [1982], 
indorsement  on,  [924],  [925],  [1983]. 
notice  of  moti6n  or  originating  summons  for,  [1979]. 

afSdavit  in  support,  [1980]. 
firmcvpe  for,  [1973],  [1981]. 
return  to,  [1984]. 
prohibition  to: 

notice  of  motion  for,  [1712]. 
summons  for,  [1713]. 
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COXJNTY  OOVRT—oonimued. 

removal  of  action   from,   1044—1049;    notice  of   motion   or   originating, 
summons  for,  [1970]. 
certiorari:  by — notice  of  motion  or  originating  summons  for,  [1971]. 
affidavit  in  support,  [1972]. 
writ  of,  [1974]. 

indorsement  on,  [924],  [925],  [1976]. 
notice  of  issue  of,  [1976]. 
prcecipe  for,  [1973]. 
return  to,  [1977]. 
removal  of  action  to,  1040 — 1043;  summons  or  notice  for,  [1966]. 

affidavit  in  support,  [1967]. 
contract  under  £100 — summons  or  notice  for,  [1962]. 

affidavit  in  support,  [1963]. 
tort:  of  case  of — summons  or  notice  for,  [1964]. 

affidavit  in  support,  [1965]. 
trial,  for,  of  action  of  contract  where  claim  does  not  exceed  £100 — 
summons  for,  [1962]. 

affidavit  in  support,  [1963]. 
retransfer  to- — summons -for,  [1969]. 

security  for  costs  under  County  Courts  Act,  1888 — summons  for,  [2002]. 

affidavit  in  support, 
[2003]. 
statement  of  particulars  of  plaintiff's  demand,  [1968]. 
transfer  of  action  or  matter  to — ^summons  or  notice  for,  [1966]. 

affidavit  in  support,  [1967]. 
trial  in — summons  or  notice  for,  [1962]. 

statement  of  particulars  of  plaintiff's  demand,  [1968]. 

<:OURT: 

carrying  over  money  Eind  securities  in,  992 — 994.     See  Fdnd  in  Codet. 
delivery  out  of,  949 — 987.     See  Payment,  Transfjee,  and  Deliveey  out 

OF  ConnT. 
investment  of  fund  in,  987 — 990.    See  Investment  of  Fund  in  Couet  and 

Investment  in  Heal  Estate. 
lodgment  of  funds  in,  935 — 944.    See  Payment,  &c.  into  Coubt. 
money  on  deposit,  990 — 992.    See  Payment,  &o.  into  Couet. 
payment  in,  93S — 949.    See  Payment,  &c.  into  Couet. 
payment  out  of,  949 — 987.     See  Payment,  Teansfee,  and  Deliveey  out 

OP  PuND  IS  Couet. 
transfer  out  of,  949—987.     See  Payment,  Teansfee,  and  Delivery  out 

OF  Couet. 

<30URTESY  TITLE: 

description  of,  in  writ  of  summons,  [190]. 

CEEDITOR: 

administration  by  originating  summons,  at  instance  of,  526.    See  Adminis- 

teation  op  Estates  and  Trusts  on  Oeiginating  Summons,  521 — 529. 
admission  as:   after  direction  to  apportion — summons  for,   [1197]. 
advertisement  for:  in  administration,  [1177]. 
allowance  of  claim  by — notice  of,  [1186]. 
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OBEDITOE— co«iMTO«<?. 
claim  by.    See  Claim. 
costs  of,  554. 
interest  on  debts,  556. 
list  of  claims,  [1181];  allowed,  [1201]. 

notice  to,  under  22  &  23  Vio.  c.  35,  s.  29,  to  send  in  claims,  [1198]. 
afSdavit  of  result  of  notice,  [1199]. 
sufficiency  of  notice,  578  («). 
production  of  documents  in  support  of  claim,  for,  [1179]. 
prove  claim,  to,  [1183]. 

where  payment  directed  out  of  fund- in  Court,  [1202],  [1861]. 
production  of  documents  by — notice  for,  [1179]. 
security  for  costs  by — summons  for,  [1184]. 
statutory  notice  to,  [1198]. 

CROSS-EXAMINATION,  311  («). 

affidavit  of  documents,  on,  not  allowed,  1017  (o). 
attendance  for,  atjChambers — summons  for,  [1107]. 
deponent,  of  a — summons  for  attendance  for,  [1107]. 
examiner:   before — consent  to,  [703],  [709]. 

particular  witness — ^notice  for,  [704],  [713],  [714]. 
Master,  before,  of  a  witness  or  party,  i\  chief — ^formal  parts  of,  [1116]. 
notice  for  production  of  deponents  for,  [702]. 

service  of:  extension  of  time  for — notice  for,  [701]. 

CUSTODY: 

attendance  of  person  in,   compelling,   338 — 340.  .  See  SABEAS  OOBPUS  AD 

Testiwicand  um. 
discharge  from,  446,  447.     Sea  Disohaege  and  Impeisonment. 
infant,  of,  originating  summons  by  mother  for,  [1397]. 


DAMAGES: 

judgment  for,  in  default  of  appearance,  186 — 188. 

of  defence,  278 — 279.    See  Judgment  in  Default. 
payment  into  Court  in  respect  of,  where  inquiry  directed  as  to  amount — 

summons  for,  [841]. 
writs  of  summons  in  actions  for,  116 — 123. 

DEATH: 

allegation  of — common  form  of,  in  petition  to  carry  on  proceedings,  [160]. 
appellant  to  House  of  Lords,  of,  revivor  on — ^petition  for,  [1519]. 

notice    of    intention  to 
present,  [1520]. 
certificate  verifying"  extract  from  parish  register  as  to  burial,  [675].    And 

see   CARRTHfG  ON  PeOCEEDINGS — SUCOESSOES. 

DB  SENE  ESSE,  EXAMINATION  OF  WITNESSES,  348  (js)— 351. 
depositions  on — formal  parts  of,  [795]. 
motion  paper  for,  [790]. 

notice  of  motion,  summons,  or  notice  for,  [791]. 
affidavit  in  support,  [792]. 
notice  of  intention  to  examine,  [794]. 
order  for — discharge — notice  of  motion  for,  [793]. 
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DEBENTURE-HOLDERS,   ACTIONS  BY,  PKOOEEDINUS  IN,   809—820. 
accounts  and  inquiries,  affidavit  in  answer  to,  [1579]. 
advertisement  for  claims,  form  of,  [1577], 
affidavit  in  answer  to  accounts  and  inquiries  in,  [1579]. 
claims  by,  advertisement  for,  [1577]. 
description  of  plaintiff  suing  on  behalf  of,  [197],  [1570]. 
judgment,  notice  of,  by  circular  to,  [1151],  [1575]. 

affidavit  of  service,  of,  [1578]. 
proceed  under,  summons  to,  [1170],  [1574]. 
manager,  notice  of  motion  for  appointment  of,  [1572]. 

to  continue,  summons,  [1580],  [1781]. 
memorandum  to  be  indorsed  on  debentures  upon  production  in  Chambers,. 

[1576]. 
parties  to,  809  («). 
receiver  and  manager,  notice  of  motion  for  appointment  of,  [1572]. 

enlarge  period  during  which  receiver  and  manager  may  act  as  manager, 

summons  for,  [1580],  [1781]. 
liberty  to  borrow,  summons  for,  [1581],  [1782]. 
security  by,  [1573].    See  Receivee,  security  by. 
sale,  summons  for,  [1582]. 

writ  of  summons  in,  indorsement  of  claim  on,  [1571]. 
title  of,  1,  95  (e),  [1570]. 

DEBTORS  ACT,  1869: 

arrest   of  absconding   debtors,   896 — 901.     Bee  Aerest    of    ABSCONDltfO 

Debtobs. 
exceptions  in,  439  (p). 

DEBTS: 

advertisement  as  to,  [1177],  [1198]. 
affidavit  of,  on  bill  of  exchange,  [1191]. 

bond,  [1189]. 

for  annuity,  [1190]. 

cheque,  [1193]. 

contract,  simple,  [1194]. 

covenant,  [1188]. 

judgment,  [1187]. 

mortgage,  [1188]. 

promissory  note,  [1192]. 

representative:   by,  [1195]. 

simple  contract,  [1194]. 
allowance  of — ^notice  to  creditor  of,  [1186], 
allowed— Ust  of,  580  (a),  [1201]. 
annuity  secured  by  bond:  on — affidavit  of,  [1190]. 
attachment  of,  467 — 471.    See  Attachment  of  Debts. 
bill  of  exchange:  on,  [1191]. 
bond:  on— affidavit  of,  [1189]. 
cheque:  on  a — affidavit  of,  [1193]. 
contract:  on  a  simple — affidavit  of,  [1194], 
covenant:  on — affidavit  of.  [1188]. 
documents  proving:  production  of — ^notice  for,  [1179]. 
investigation  of,  affidavit  of,  [1180]. 

exhibit  to,  [1181]. 
judgment  debt — affidavit  of,  [1187]. 
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DEBTS — continued. 

leave  to  be  admitted  as  creditor  after  direction  to  apportion  fund— summons 
for,  [1197]. 
prove  after  time — ^summons  for,  [1196]. 
list  of:  allowed,  [1201]. 

brought  in,  [1181]. 
Master's  certificate  as  to^  734,  [1438  (2)]. 
mortgage:  on— afSdavit  of,  [1188]. 
non-receipt  of  claims  in  respect  of — affidavit  of^  £1182], 
particulars  of,  [1178]. 
promissory  note:  on- affidavit  of,  [1192]. 
proof  of:  affidavit  in— notice  for,  [1183]. 

documents,  by — notice  for,   [1179]. 
representative,  personal — affidavit  of,  by,  [1195]. 
And  see  Claim,  and  Ceeditok. 

DECLARATION": 

attestation  to  statutory;  [1805]. 
life,  of,  by  payee,  [1821]. 

by  solicitor  on  behalf  of  payee,  [1820]. 
life  of  payee,  as  committee  of  a  person  of  unsound  mind,  of,  [1825]. 
as  guardian,  [1824]. 
as  holder  of  an  office,  [1822]. 
next  of  kin  of  intestate  whose  assets  have  not  exceeded  £100 — by,  [1859]. 
originating    summons    on,    proceedings    for,   529 — 531.      See    Summons 

(Originating). 
statutory,  as  to  amount  of  interest  or  dividends  to  be  paid  into  Court, 
[1804]. 
subsequent  interest  payable  out  of  fund  in  Court,  [1867]. 
of  life  of  payee,  [1819]. 

verifying    statements   in   memorial  for  revocation  of  patent, 
[1604]. 
wife,  by:  of  marriage  since  order  for  payment  out,  and  of  no  settlement, 
[1855]. 

DECLARATION  AND  ATTESTATION  TO: 
affirmation  under  Oaths  Act,  1888... [18]. 
by  a  Quaker  or  Moravian,  [22]. 
by  ex-Quaker  or  ex-Moravian,  [24]. 

DECREE.    See  Judgment. 

DEED:   settlement  of,  641—643. 

approval  of — Master's  certificate  of,  [1294]. 

conveyance — approval  of,  [1222]. 

direction  to  conveyancing  counsel  to  settle  draft,  [1289]. 

engrossment    of,   examination    of — ^affidavit   verifying,    [1214],    [1223], 

[1224],  [1270],  [1292]. 
execution  of — affidavit  verifying,  [1223],  [1292]. 

Master's  certificate  of,  [1225],  [1226],  [1295]. 
neglect  or  refusal  of  person  to  comply  with  order  directing, 
642  (0. 
identity  of — ^memorandum  of,  [1271],  [1293]. 
lease — settlement  of.  Master's  certificate  of,  [1272]. 
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DEED — eontmtied. 

parties  to  execute,  and  receive  the  consideration  money,  Master's  certificate 

of,   [1222]. 
recitals  in:  of  judgment  and  approval,  [1290]. 
rectification  of,  statement  of  claim  in  action  for,  [516]. 
settlement  of:  by  conveyancing  counsel — direction  for,  [1289]. 
certificate  on  copy  of  draft,  [1213],  [1291]. 

draft  of,  recitals  in,  of  judgment  and  certificate  of  approval,  [1290]. 
proceeding  with — summons  for,  [1288]. 
where  parties  differ,  641  (i). 
title — Master's  certificate  of  good,  [1222]. 
transferring  into  Court  securities  passing  by  deed,  [1797]. 
out  of  Ciourt  registered  debentures,  [1840]. 

securities  passing  by  deed,  [1839]. 
And  see  CONVEYANCE — Sale  dndee  Judgment  oe  Order. 

DEFAULT: 

appearance:  of,  179 — 194.    See  Appearance  and  Judgment  in  Default. 
costs,  in  payment  of,  285,  1067,  1068. 

dismissal  of  action  in  default  of  payment — summons 

or  notice  for,  [2028]. 
stay   of  proceedings    until   costs   paid — summons   or 
notice  for,  [2027]. 
subsequent  auction  brought   before  payment 
of  costs  in  discontinued  action — summons 
or  notice  for,   [655].     See  Costs. 
documents,  in  discovery  or  production  for  inspection,  of,  1027.     See  Docu- 
ments, Discovery,  and  Inspection  of. 
interrogatories,  in  answering,  1009.    See  Inteebogatoeies. 
pleading:  of,  276. 
,  judgment  in,  278 — 283.    See  Judgment  in  Default. 

subsequent  to  defence,  282. 
reply:  of — dismissal  of  action  for,  282.    And  see  Stay  of  Proceedings — 
Dismissal  of  Action. 

DEFENCE,  244—262;  summary  of  material  provisions  of  R.  S.  C.  1S83,  as  to, 
244,  245;  forms  of,  251—262. 

accord  and  satisfaction,  [573]. 

administration  actions,  in,  [563]. 

amendment  of,  216—222. 

liberty  for,  notice  for,  [485],  [550].     See  Pleadinqs. 

arising  after  action,  and  after  delivery  of  defence,  [598]. 
I  before  delivery  of  defence,  [597]. 

authority  to  solicitor  for,  1085.    See  Solicitors. 

bankruptcy,  [574]. 

bill  of  exchange,  in  action  on,  [568]. 

bonds  or  contracts  under  seal  for  payment  of  liquidated  amount  in  money, 
in  actions  on,  [570]. 

breach  of  promise  of  marriage,  in  action  for,  '[S87]. 

carriers,  in  action  against,  [584]. 

charter-parties,  in  actions  on,  [585]. 

cheque,  in  action  on,  [568]. 

contributory  negligence,  of,  [583]. 

conversion  of  chattels,  in  action  for,  [589]. 

copyright,  in  actions  for  infringement  of,  [592]. 
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'Dm'ENCE—oonUnued. 
coverture,  of,  [575], 
debt,  in  any  actions  for,  [572]. 
debts,  contracts  under  seal,  in  actions  on,  [570]. 
debts,  simple  ooutraot,  in  actions  on,  [569]. 
default,  judgment  in,  278—283.    See  Judgment  in  Default. 
demurrer,  proceedings  in  lieu  of,  271—273;  summary  of  material  provisions 
of  R.  S.  O.  1883,  as  to,  271. 
guarantee,  in  actions  on,  raising  question  of  consideration,  [624]. 
marine  policy,  in  action  on,  alleged  to  be  avoided  by  19  Geo.  II.  o.  37, 

8.  1  (Marine  Insurance  Act,  1745),  [626]. 
setting  down  point  of  law — ^notice  for,  [623]. 
slander,   in  action  for  verbal,  actionable  only  by  reason  of  special 

damage,  [685]. 
staying  or  dismissing  frivolous  or  vexatious  action — ^notice  for,  [627]. 
striking  out  pleading  which  discloses  no  reasonable  cause  of  action  or 
answer — notice  for,  [628]. 
denials  in,  [582^. 

detention  of  chattels,  in  actions  for,  [589]. 
foreclosure  actions,  in,  [564]. 

by  alleged  second  incumbrancer  who  claims,  priority,  [565]. 
form  of  general,  [547];  of  defence  and  counterclaim,  [600]. 
of  a  claim,  defence,  and  counterclaim,  and  reply,  [620]. 
forms  of,  251-262. 
Frauds,  Statute  of,  [581]. 
further,  214,  [478]. 

confession  of,  [479]. 

judgment  for  costs  thereon,  [480]. 
leave  for,  notice  for,  [475],  ^[549]. 
guarantee  for  liquidated  amount,  in  action  on,  [571]. 
infancy,  of,  [576]. 
injuries  to  person,  carriages,  goods,  or  animals  by  trespass  or  negligence, 

in  actions  for,  [590]. 
insurance,  in  action  for,  [586]. 
light,  in  actions  for  obstruction  of,  [594]. 
Limitations,  Statute  of,  [580]. 

marriage,  breach  of  promise  of,  in  action  for,  [587]. 
negligence,  in  actions  for,  [590]. 
nuisance,  in  actions  to  restrain,  [594]. 
patent,  in  actions  for  infringement  of,  [591],  [1588]. 
payment  into  Court,  of,  [577]. 
promissory  note,  in  action  on,  [568]. 
recovery  of  land,  in  actions  for,  [596]. 
redemption  actions,  in,  [566]. 
release,  [578]. 

rescission  before  breach,  [579]. 
seduction,  in  actions  for,  [595]. 
specific  performance,  in  actions  for,  [567]. 
time  for  delivery  of — extension  of — notice  for,  [501],  [548]. 
torts,  defence  to  actions  for,  [588]. 
trade  mark,  in  actions  for  infringement  of,  [593]. 
trespass,  in  actions  for,  [590]. 
withdrawal  of,  284 — 286.    See  Wxthdeawal. 
And  see  Pleadings. 

References  to  the  Forms  are  printed,  thus  [479]. 
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DEFENCE  ACTS,  1842  to  1873.. .1283—1286. 

compensation  under:  investment  of,  and  payment  of  income  to  tenant  for 
life — originating  summons  for,  [2334], 
affidavit  in  support,  [2335]. 
fund,  transfer  and  payment  of,  to  absolute  owner — petition  for,  [2337]. 
originating  summons  or  petition  under  regulations   as   to  title  of,   494, 

[1078]. 
real  estate — investment  in — originating  summons  for,  [2189],  [2336]. 

DEFENDANT: 

adding,  striking  out,  substituting,  73  et  seq.    And  see  Parties. 
adding  necessary  J)artie3 — summons  or  notice  by  defendant  for,  [146]. 
appearance  .by,  168 — 178.    See  Appeaeance. 

contribution  or  indemnity  against  co-defendant,  notice  of  claim  for,  [157]. 
demand  by,  whether  writ  issued  with  authority  or  privity  of  solicitor  whose- 
name  indorsed  thereon,  [460]. 

affidavit  in  support_thereof,  [463]. 

declaration  in  reply  thereto,  [461]. 

stay  of  proceedings  until  such  reply — sunmions  or  notice  for,  [462]. 
payment  into  Court  by,  with  or  after  defence,  247,  248. 
relief  over,  claim  by,  for,  209. 

removal  of  action  from  District  Registry.    Bee  Disteict  Reqistry. 
request  by,  for  payment  into  Court  in  satisfaction,  [468].    See  Payment,. 

&0.  INTO  CouET. 
striking  out  or  substituting,  73  et  seq. 
striking  out  name  of,  improperly  joined — summons  or  notice  for,  [145]. 

DEFICIENT  FUND,  apportionment  of,  635—638.     See  Appoetionment   op- 
Deficient  Fund. 

DELIVERY,  WRIT  OF,  476—480. 

form  of,  return  of  chattels  alone,  [1062]. 

indorsement,  [1063]. 
chattels,  damages,  and  costs,  [1064]. 

indorsement,  [1065]. 
chattels  or  assessed  value,  [1066]. 
indorsement,  [1067]. 
leave  to  sue  on — summons  for,  [1060]. 
'prceovpe  for,  [1061]. 

DEMURRER,  271 — 273.    See  Defence,  demurrer,  proceedings  in  lieu  of. 

DENIAL,  pleadings  in,  must  be  speeiflc,  211.     See  Pleadings. 

DEPENDENCIES,  British,  affidavit  in,  6. 

DEPOSIT: 

box,  of,  in  Court — summons  for,  [1799]. 

delivery  out  of,  summons  for,  [1850]. 
discovery:  as  security  for  costs  of,  proceedings  relating  to,  999,  [1887 — 

1889]. 
documents:  of,  notice  for,  [1926].    See  Documents,  Inspection  of. 
parliamentary,  1296 — 1306.     See  Parliamentaey  Dkfosits  Acts. 
placing  money  in  Court  upon,  990 — 992.    See  Payment  into  Court. 
sale  under  judgment  or  order  on.    See  Sale  undee  Judgment  or  Order.. 
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DEPOSITIONS,  322—324. 

examiner:  before,  [719];  at  different  places,  [720];  on  cross-examination, 

[721].    See  Examinee. 
parties  or  witnesses  examined  in  chief  before  Master,   formal  parte  of, 
[1116]. 
eroBs-examined    on    affidavit    before  Master,  formal 
parts  of,   [1117]. 
And  see  Evidence — Witness — Oath. 

DEPUTY  SPEAKER— signature  of— affidavit  verifying,  [2351]. 

DESCRIPTIONS  of  official  and  corporate  bodies  and  persons  in  the  writ  of 
summons,  103—108.    See  Writ  op  Summons. 

DETENTION  OF  PROPERTY,  INTERIM,  995.     See  Inspection  and  Pbb- 

SEBVATION  OP  pROPEETT,  and  PRESERVATION  OF  PROPERTY,  iNTERm. 

DIEEOTIONS,  SUMMONS  FOR,  195—198.    Summary  of  material  provisions 

of  R.  S.  0.  1883,  as  to,  195,  196. 
applicable  only  to  interlocutory  proceedings  prior  to  judgment,  485  (S). 
dismissal  of  action,  summons  by  defendant,  plaintiff  having  made  default  in 

issuing  summons  for  directions,  [449]. 
form  of,  [447]. 
notice  for  further  directions,  [44],  [448],  [1073]. 

DISALLOWING  amendment  of  pleadings,  219.    See  Pleadings. 
DISCHARGE,  446,  447. 

custody:  from — notice  of  motion  or  summons  for,  [1010]. 
special  contempt,  for — ^notice  of  motion  for,  [1011]. 
privileged  persons,  of — notice  of  motion  or  summons  for,  [1009]. 
order:  of.    See  the  various  proceedings, 
receiver,  of,  929 — 931.    See  Receiver. 
stop  order,  of — summons  for,  [1704]. 

DISCONTINUANCE,  284—286;  summary  of  material  provisions  of  R.  S.  C. 
1883,  -as  to,  284. 
consent:  by,  on  special  terms — notice  for,  [658]. 
costs  of  discontinued  action,  summons  or  notice  to  stay  subsequent  action 

brought  before  payment  of,  [655],  [2027]. 
judgment  for  costs  on,  [654]. 
notice  of,  [653]. 

in  part,  [653]. 
notice  for,  [656]. 

in  part,  [657]. 
partial:  notice  of,  [653]. 
And  see  Withdrawal  and  Stay  of  Pbooeedinqs  . 

DISCOVERY,  999—1027;  summary  of  material  provisions  of  R.  S.  C.   1883, 
as  to,  1002,  1003,  1009—1011. 
actions  for,  849  (_a). 
company  or  corporation,  from,  32  (K). 
documents:  of,  1009 — 1027.    ^ee  Documents,  Discovery  of. 
inspection  of  documents:  by,  1009 — 1027.    See  Documents,  Inspection  of. 
interrogatories:  by  means  of,  1002 — 1009.     See  Inteeeogatoeies . 
persons  of  unsound  mind,  cannot  be  obtained  from  next  friend  or  guardian 
of,  1012  (S). 
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DISCOVERY — Bontimted. 

postponement  of:    until   determination  of   issue  or  question;    notice  for, 

[1893]. 
security    for    costs    of — ^proceedings    relating    to,   [1887 — 1889].     See 

Secueity  foe  Costs  of  Discovery. 
when  allowed,  1011  (y),  («). 

DISOEETION  OF  JUDGE— appeals  from,  755  (a). 

DISMISSAL  OF  ACTION,  277  (6). 

bankruptcy  of  plaintiff — summons  or  notice  that  trustee  may  proceed  with 

action,  or  in  default  for  dismissal,  [2040]. 
costs  of  former  action,  for  default  in  payment  of — summons  or  notice  for, 

[2027]. 
default  of  payment  in — summons  or  notice  for,  [2028]. 
defective,  where  action  has  become,  1072 — 1074. 
directions,  summons  for,  default  in  issuing — summons  for,  [449]. 
discovery  or  inspection  of  documents,  non-compliance  with  order   for — 

notice  for,  [1932]. 
infant,  by — on  coming  of  age,  motion  paper  for,  [88]. 

petition  of  course  for,  .{89]. 
See  Infant. 
interrogatories,  for    non-compliance    with    order    to  answer — notice  for, 

[1901].     See  Inteeeoqatoeies . 
next  friend  of  infant,  want  of,  for — summons  or  notice  for,  [80].     See 

Next  Feiend  op  Infant. 
notice' of  trial:  on  default  of  plaintiff  in  giving — notice  for,  [648],  [812]. 
originating    summons    Issued    without    authority — summons  for,  [1099], 

[2025]. 
pleading:    in   default  of — notice   for,    [632a].      And   see   Judgment   in 

Default. 
production  of  documents:  in  default  of — notice  for,  [1932].     See  Docu- 
ments, DiSCOVEEY  OF. 
prosecution:  for  want  of,  276,  277  (S). 

bankruptcy  of  plaintiff,  default  of  trustee  proceeding  with  action — 

summons  or  notice  for,  [2040]. 
defendant's  successors,  against — summons  or  notice  for,  [2039]. 
directions,  summons  for,  default  in  issuing — summons  to,  [449]. 
discovery  or  inspection,  non-oompliance  with  order  for — notloe  for, 

[1932]. 
interrogatories,  non-compliance  with  order  for — ^notice  for,  [1901]. 
plaintiff's  successors,  default  by — summons  or  notice  to,  [2038]. 
security  for  costs,  default  in  giving — ^summons  or  notice  for,  [2013]. 
statement  of  claim,  default  in  delivery  of — notice  for,  [632]. 
trial,  notice  of,  default  in  giving — summons   or  notice  for,   [648], 
[812]. 
security  for  coats:  for  default  in  giving — summons  or  notice  for,  [2013]. 
unsound  mind,  by  person  falsely  alleged  to  be  of — notice  of  motion  by, 
[117].     See  Next  Feiend  of  Lunatic. 

DISPENSING  with  representative  of  party — summons  or  notice  for,  [139]. 

service  of  notice   of   judgment  or   order — summons   for, 
[11S2].    See  Judgment,  Notice  of. 
the  like  in  partition  action — notice  of  motion  or  sum- 
mons for,  [1S31].    See  Partition  Action. 
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DISTMCT  REGISTRY: 

accounts  and  inquiries  in,  549  {q) . 

summons  for  prosecution  of,  in,  [1167]. 
a£Bdavits,  filing  in,  4. 

appearance  in,  notice  of  entry  of,  170  (J),  [399]. 
continuing  action  in:  notwithstanding  appearance  in  London — summons  or 

notice  for,  198(e),  [451],  [1959]. 
judgment,  entry  of,  in,  390. 
removal  from  or  to,  207,  1039,  1040;   summary  of  material  provisiona  of 

R.  S.  C*.  1883,  as  to,  207. 
removal  from,  to  London:  defendant's  notice  for,  [466],   [1957]. 

plaintifi's  summons  or  notice  for,  [I960]. 
certificate  that  defence  not  delivered  and  time  for  delivery  not  expired, 
[467],  [1958]. 
removal  to,  from  London,  summons  or  notice  for,  [1961]. 
service,  address  for,  98  (a), 
title  of  action  commenced  in,  2  (/) . 
writ  of  summons  issuing  from,  amendment  of,  141  (J). 
See  Writ  of  Summons. 

DISTRINGAS,  WRIT  OF.    See  Restbaining  Transfer  of  Stock  and  Shares, 
880—883. 

DISTRINGAS  NUPEE  VICECOMITEM,  WRIT  01^,  421  (s). 
form  of,  [950]. 

indorsements  on,  [924],  [925],  [927],  [951]. 
pmcipe  for,  [949]. 

DIVIDENDS,  949—960.    See  Payment  out  of  Court. 

restraining  payment  of — notice  to  company,   [1694].     See  RESTRAINING 
Order. 

DOCUMENTS: 

admission  of — notice  for,  [669].     See  Admission. 
afadavit  of,  1014  (k).    See  Documents,  Discovery  of. 
exhibited,  15,  305,  306.    See  Evidence,  Documentary. 
inspection  of,  1009—1027.    See  Documents,  Inspection  of. 
production  of,  304,  1009.    See  Documents,  Production  of. 

DOCUMENTS,  DISCOVERY  OF,  1009—1027;  summary  of  material  provisions 
of  R.  S.  O.  1883,  as  to,  1009—1011. 
afSdavit  admitting  the  possession  of,  1014  {K),  [1907]. 
croas-examination  on,  nob  allowed,  1017  {p). 
denying  possession  of  any,  [1908]. 

further — notice  for,  as  to  particular  documents,  [1910]. 
non-compliance  with  order  for;  attachment  for — proceedings  for, 
[985 — 994],  [1934].     See  Attachment,  Writ  of. 
dismissal  of  action  for — notice  for,  [1932]. 
striking  out  defence  for — notice  for,  [1933]. 
sufficiency  of:  consideration  of — notice  for,  [1909]. 
summons  or  notice  for,  [1904],  [1905]. 
time  for  filing;. extension  of — ^notice  for,  [1906]. 
company,  affidavit  on  behalf  of,  of  documents,  [1907]. 
furnish  copies  of  entries  in  business  books,  notice  to,  [1921]. 
privilege,  1015  ■(»»). 
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DOCUMENTS,  DISCOVERY  OF— continued. 
security  for  costs  of,  999. 

lodgment  of  money  to  security  for  costs  account — request  for,  [1887]. 
payment  out  to  solicitor  of  money  lodged  ^s — request  for,  [1888]. 
person  entitled,  to — certificate  as  to,  [1889]. 
service  of,  order  for,  affidavit  of,  [980]. 
sufficiency  of  affidavit  as  to — ^notice  to  consider,  [1909]. 

DOCUMENTS,  INSPECTION  OF,  summary  of  material  provisions  of  R.  S.  C. 
1883,  as  to,  1009—1111. 
appointment  for — notice  of,  [1916]. 
deposit  in  Court  for — notice  for,  [1926]. 

time  for:  extension  of — notice  for,  [1927]. 
deposited  in  Court:  of, 

attendance  of  officer  on  examination  of  witnesses  or  at  trial  with  docu- 
ments deposited — memorandum  bespeaking,  [1929]. 
delivery  out  of — notice  for,  [1930]. 

receipt  on,  [1931]. 
memorandum  on,  [1928]. 
fees  for;  when  deposited  in  Court,  1025  (m). 
furnish  copies  of  entries  in  business  books,  notice  to,  [1921]. 
irrelevant  or  privileged  matter — sealing  up  of — notice  iot,  [1914]. 

affidavit  of  sealing  up  irrelevant  matter,  [1915]. 
notice  to  produce  documents  for,  [1911]. 
order  for.    See  production,  infra. 
place  for,  1013  {g). 

postponement  of,  until  issue  or  question  determined — ^notice  for,  [1912]. 
privileged  matter,  sealing  up,  leave  for — notice  for,  [1914]. 

affidavit  on,  [1915]. 
production  at  the  place  of  business  of  the  party  giving  discovery,  notice 
for,  [1922]. 
of  specified  documents,  notice  for,  [1923]. 
production  of,  examination  of  witnesses:  at — ^notice  for,  [1925]. 
notice  for,  [1911]. 

order  for,  notice  for,  [1918];  affidavit  in  support,  [1919]; 
against  two  or  more  parties,  [1920]. 
non-compliance  with:  attachment  for,  proceedings  for, 
[985 — 994],  [1934].  See  Attachment,  Wbit  of. 
dismissal  of  action  for — notice  for,  [1932 ].. 
striking  out  defence  for — notice  for,  [1933]. 
service  of,  affidavit  of,  [980]. 
time  for — extension  of — notice  for,  [1913]. 
when  deposited  in  Court.     See  deposited  in  Court,  supra. 
refusal  of:  notice  of,  [1917]. 

sealing   up   irrelevant    or    privileged  matter   on — ^leave  for — notice  for, 
[1914]. 
affidavit  on,  [1915]. 
service  of  order  for — affidavit  of,  [980]. 
specified  documents,  production  of — notice  for,  [1923]. 
time  to  produce  documents:  extension  of — ^notice  for,  [1913]. 
transferee  of  party  that  had  obtained  order  for — notice  for,  by,  [1924]. 
trial:  production  of  documents  at — ^notice  for,  [1925]. 
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DOCUMENTS,  INSPECTION  OF—oonUnued. 

witness:  production  of  documents  at  examination  of — notice  for,  [1925]. 
And  see  SUBPCBNA  and  Witness. 

DOCUMENTS,  PRODUCTION  OP,  304,  1009. 

business  place,  at,  of  party  giving  discovery — notice  for,  [1922]. 
deposited  in  Court — memorandum  bespeaking  attendance  of  officer  with, 

[1929]. 
inspection,  for,  against  two  or  more  parties,  notice  for,  [1920]. 
notice  for,  [1911]. 
order  for — notice  for,  [1918]. 

affidavit  in  support,  [1919]. 
time,  extension  of — ^notice  for,  [1913]. 
notice  or  summons  for,  [1904],  [1905]. 
specific — notice  for,  [1923]. 
trial,  at,  304  (y). 

notice  for,  [684],  [1925]. 

affidavit  of  service  of,  [686]. 

DORMANT  FUND,  977  (»•)■ 

payment  out,  summons  for,  [1852]. 

DOWEE,  action  to  assign — ^proceedings  in.,  790  (<). 

indorsement  of  writ  of  summons  in,  [288],  [1537]. 

DEAINAaE  WORKS— leave  to  execute— summons  for,  [1261]. 
DRAWING  UP  JUDGMENT,  390—394.     8ee  Judgment,  Entby  of. 

EAST  INDIA  UNCLAIMED  STOCK  ACT,  1885. ..1-286. 

ECCLESIASTICAL  COMMISSIONERS,  description  of,  in  writ  of  summons, 
[192d]. 

BCCLESIASTICAL  ESTATES,  Acts  relating  to,  1155—1157. 
lease — ecclesiastical — ^sale  of — ^petition  for,  [2172]. 

EDUCATION,  BOARD  OF,  description  of,  in  writ  of  summons,  [192a]. 

ELECTION  by  plaintiff  which  of  two  actions  he  will  proceed  with,  where  one 
action  is  in  a  foreign  country — ^notice  of  motion,  summons,  or  notice  for, 
[2041]. 

ELEGIT,  WRIT  OF,  427  (s-)— 434. 
account  under,  433. 

debtor's  summons  for,  [976]. 
Bankruptcy  Act,  provisions' of ,  as  to,  427  {g). 
cases  for,  427' (j'). 
fee  on,  428  (»)• 

form  of,  [963];  indorsements  on,  [924—927],  [964]. 
for  residue  of  debt,  [966]. 

indorsements  on,  [924—927],  [967]. 
indorsements  on,  [924—927],  [964],  [967]. 

inquisition  under,   [974]:   attendance  of  witnesses  on,  compelling.     See 
subpoena,  infra. 
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ELEGIT,  WRIT  OF—coniinued. 

issue  of,  427  (^):  leave  for,  when  necessary,  397. 
nihil,  return  of:  to,  [975]. 
prcecipe  for,  [962], 

on  issuing  for  residue  of  debt,  [966]. 
renewal  of,  397. 
residue    of    debt:    for,   [966] — indorsements  on,    [924 — 927],    [967]; 

prtBcipe  for,  [965]. 
return  to,  431;  notice  to  sheriff,  [972];  where  lands  have  been  extended, 

[973];  return  of  nihil,  [975]. 
sale  of  interest  in  land  delivered  under;  originating  summons  for,  [1037]. 

afSdavit  in  support,  [1038]. 
auhpOBVia  under,  [970]. 

indorsement  on,  [5]  or  [6]. 

Bubpcena  ad  testifiocmdtmi,  before  sheriff,  upon  execution  of — prcscipe 

for,  [968]. 
subpoena  duces  tecmn,  in  like  case — prcecipe  for,  [969]. 
tenant  by:  liability  of,  433  (y);  account  by — summons  for,  [976]. 
time  for  issuing,  427  (jg). 

EMBARRASSING  MATTER: 

in  pleadings;  striking  out — ^notice  for,  [494]. 

ENDORSEMElifT.    See  Indobsement. 

ENFORCING  JUDGMENTS  OR  ORDERS,  395^82.     See  Execdtion. 

ENFRANCHISEMENT — to  confirm  agreements  for — summons  by  executor  or 
trustee,  [1263], 
receiver,  by,  [1263],  [1763]. 

ENROLMENTS,  DEPARTMENT  OF  CLERK  OF: 
affidavit  of  result  of  searches  in,  [1216]. 

ENTRY:  action  for  trial:  of,  365—367.    See  Tbul. 

ERASURES  IN  AFFIDAVITS,  4. 

ESTATE,  ADMINISTRATION  OF.    See  Administeation  Actioju;  Adminis- 

TKATION   OF  ESTATES   AND  TbDSTS   ON  OkIGINATINQ   SdMMONS  ;    ACCOUNT; 

AND  Sale  dndee  Judgment  or  Obdee. 

EVIDENCE,  290—351. 

admissions:  by,  290 — ^298.    See  Admissions. 

affidavit:  by,  306 — 314.    See  Evidence  by  Affidavit. 

another  cause:  in,  notice  of  intention  to  use,  301  (j),  [679],  [680]. 

appeal,  on,  to  the  Court  of -Appeal,  756,  764  (u).    See  Appeal  to  the  Coubt 

OF  Appeal,  755 — 765. 
to  the  House  of  Lords,  776.     See  Appeal  to  the  House  op  Lords, 

766—781. 
Chambers:  at,  509 — ^521.    See  Evidence  kj  Chambers. 
de  bene  esse,  348 — 351.    See  De  Bene  Esse,  Examination  of  Witnesses. 
defect  in — leave- to  supply — notice  for,  [674]. 
documentary,  299 — 306.     See  Evidence,  Documentary. 
oral,  314 — 347.    See  Evidence  Viva  Voce. 

perpetuation  of  testimony:   action  for,  849 — S51.     See  Perpetuation  of 
Testimony,  Action  foe. 
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BVIDENCE— eo««t««af. 

scandalous  matter — striking  out — summons  or  notice  for,  [691]. 

what  is,  307  (y). 
aubposna  for,  333 — 345.     See  SunPCSNA,  Weti  op. 
supplement — leave  to— notice  for,  [674]. 
vivd  voce,  314 — 347.    See  Evidence   Vita  VOCE. 
witnesses:  by.    See  Witness  and  Evidence  Viva  Voce. 

EVIDENCE  BY  AEPIDAVIT,  306  (e)— 314;  summary  of  material  provisions 
of  E.  S.  C.  1883,  as  to,  307.    Atid  see  Affidavit. 
affidavits,  formal  parts  of,  3 — 12,  14.    See  Affidavit. 
afBrmation,  formal  parts  of,  12 — ^14.    See  Affirmation. 
agreement  to  take:  notice  to  vary  or  discharge,  [705]. 
another  cause,  in — ^notice  of  intention  to  use,  301  (?),  [679],  [680]. 
Chambers:  in,  509. 

affidavit  or  affirmation,  notice  of  intention  to  use  on  a  proceeding  at, 

[X105].      • 
cross-examination  of  a  deponent — summons  for  attendance  for,  [1107]. 
evidence  Itaken  in  smother  cause — notice  of  intention  to  use  in  Chambers, 

[1106]. 
filing  an  affidavit— notice  of,  [28],  [31],  [1104]. 
consent  to  taking,  [692]. 

cross-examination  on,  311,  312.    See  Cross-Examination. 
defendant's  list  of  affidavits,  [697]. 

facts,  particular — ^proving  by  affidavit — notice  for,  [706]. 
filed  after  time  expired:  leave  to  use,  311  (?) — notice  for,  [700]. 
filed  before  issue  joined — notice  of  intention  to  read,  [698]. 

leave  to  use  though  no  notice  given — notice  for,  [699]. 
filing:  extension  of  time  for.    See  time,  infra. 

notice  of,  [28],  [31],  [1104]. 
jurats  to  affidavits,  6 — 12. 

leave  to  prove  particular  facts  by  affidavit — summons  or  notice  for,  [706]. 
read  the  affidavit  of  a  witness  unable  to  attend  the  trial — notice  for, 
[707]. 

affidavit  in  support,  [708]. 
list  of  affidavits  filed  and  intended  to  be  read,  [697]. 
notice  of  intention  to  read  affidavit  or  affirmation  already  filed,  [29]. 
notice  of  intention  to  use  an  affidavit  or  affirmation  on  a  proceeding  at 

Chambers,  [1105]. 
oaths  on  swearing  affidavits,  6 — 12. 
plaintiff's  list  of  affidavits,  [697]. 

time — application  for  consent  to  enlargement  of,  for  filing  affidavits,  309  Q), 
[693]. 
consent  to  enlargement,  [694]. 

enlargement  of,  for  filing  affidavits — summons  or  notice  for,  [696]. 
joint  consent,  [695]. 
witness  unable  to  attend  trial — summons  or  notice  for  leave  to  read  affidavit, 

[707]. 
affidavit  in  support,  [708]. 

EVIDENCE  IN  CHAMBERS,  609—521;  summary  of  material  provisions  of 
R.  S.  C.  1883,  as  to,  509. 
affidavit,  by,  509 — 511;  summary  of  material  provisions  of  R.  S.  Ct  1883, 
as  to,  509. 

Meferenoes  to  the  Forms  are  printed  thus  [479]. 
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EVIDENCE  IN  CBiAMBBBS— continued. 
afSdavlt,  by — continued. 

afSdavitor  affirmation — ^notice  of  intention  to  use  in  Chambera,  [1105]. 
CTOse-examination  of  a  deponent — Bunuuons  for  attendance  for,  [1107]. 
evidence  taken  in  another  cause — ^notice  of  intention  to  use,  [1106]. 
filing   affidavit — notice  of,    [31],    [1104].      And    see    Evidence   by 
Affidavit. 
documentary  evidence,  299 — 306,  514  (r) — 516. 

Bank  of  England — request  to,  by  a  Master,  to  furnish  information, 

[1120]. 
aolioitor,  to    furnish    certificate   of 
stock  under  39  &  40  Geo.   III. 
c.  36. ..[1121]. 
production  of  documents — notice  for,  [1118]. 

of  documents  deposited  in  Court — obtaining,  [1119].     And  see 
Evidence,  Documentaey,  and  Foems,  [675 — 689]. 
facts,  statement  of,  formal  parts  of,  [1124]. 
interrogatories  discovery  by,  1002 — 1009.    See  iNTBEEoaAlOElES . 
oral  evidence,  511 — 514;  summary  of  material  provisions  of  R.  S.  C.  1883, 
as  -to,  509. 
cross-examination  of  a  party  or  witness  on  his  affidavit  before  a  Master 

— formal  parts  of,  [1117]. 
depositions  of  parties  or  witnesses  examined  before  a  Master — formal 

parts  of,  [1116]. 
examiner — evidence  to  be  taken  before — summons  for,  [1108]. 
special — appointment  of — summons  for,  [1109]. 

affidavit  in  support,  [712]. 
witness — attendance  of,  before, 

compelling,  [717],  [742—778],  [1111]. 
notice  to  attend,  [716],  [1110].    And  see  Examinee. 
oaths,  affirmations,  and  declarations  of  parties  or  witnesses  before  a 

Master,  [780],  [782],  [784],  [786],  [1115]. 
witness — attendance  of,  for  examination — -summons  by  the  Master,  for, 

[1112]. 
affidavit   of   service   and 
non-attendance    there- 
under, [1113]. 
And  see  Summons,  Master's. 

scientific:  letter  of  instructions  for,  [1125];  affidavit  verifying  report  of 

scientific  persons,  [1126]. 
subpoena  at,  333—345.     See  Subfcena,  "Wbit  of. 
time  for  taking — -suminonfl  to  limit,  616  («),  [1122]. 
extension  of — summons  for,  [1123]. 

EVIDENCE,  DOCUMENTARY,  299  (m)^306. 

another  cause:  in,  notice  of  intention  to  use,  301  (y),  [679],  [680]. 
banker's  books,  inspection  of,  summons  or  notice  for,  [677]. 

affidavit  in  support,  [678]. 
certificate  of  Master,  having  custody  of  original  documents,  under  14  &  16 

Vic.  c.  99,  8.  14.. .[676]. 
certificate  verifying  extract  from  parish  register,  300  («),  [675]. 
Chambers,  in,  514 — 516.    See  Evidence  in  Chambers. 
execution  of  deed — affidavit  of,  [686]. 

References  to  the  Forms  are  printed  thus  [479]. 
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KVIDENCE,  DOCUMENTARY— oo»M««e(Z. 
handwriting:  affidavit  proving,  [687]. 
letters  of  administration  with  will  annexed — notice  of  intention  to  use  as, 

[682]. 
probate:  production  of,  as^ — notice  of,  [682] ;  notice  of  intention  to  dispute 

validity,  [683]. 
production  of:  notice  for,  [684]. 

affidavit  of  service  of,  [685], 
of  record— -officer's  attendance  with — ^memorandum  for,  [681]. 
proof,  of:  by  affidavit,  of  oopy  of  correspondence  and  loss  of  document, 
[688]. 
execution  of  deed,  [686]. 
handwriting  of  documents,  [687]. 
loss  of  document,  [688]. 
traoiscript  of  shorthand-writer's  notes,  [689]. 
proves  itself,  which,  299—303. 

does  not  provf  itself,  303,  304. 
shorthand  notes,  transcript  of,  affidavit  verifying,  [689]. 
public    documents — parish    registry,    extract    from,    certificate  verifying, 
299  (m),  300  («),  [675],  557  (g),  560  (Z),  563  («). 
record:  oopy  of,  certificate  verifying,  [675]. 

certificate  under  U  &  16  Vic.  c.  99,  s.  14.. .[676]. 
officer's  attendance  with — ^memorandum  for,  [681]. 
wUl:  of  a,  use  of  probate,  &e.  as — notice  for,  [682]. 

notice  of  intention  to  dispute  validity,  [683]. 

EVIDENCE    VIVA    VOCE,   314—347;     summary   of  material   provisions"  of 
R.  S.  C.  1883,  as  to,  314^316. 

affirmations  on,  345 — 347.     See  AFFiBMATloir. 

Chambers,  at,  511 — 514.    See  Evidence  at  Chambees. 

commission  abroad,  before,  324 — 330.    See  Commission  to  Examine  Wit- 
nesses Abroad. 

compelling  attendance  for,  333—345.     See  SubpcenA,  or  HABEAS  CORPUS  AD-  ^^ 

TSSTIFiaANDUM.  »' 

cross-examination.     See  Oeoss-Bxamination. 

examiner:  before,  315 — 333.     See  Examinee. 

letters  of  request,  by,  331,  ZZ'X^'  See  Commission  to  Examine  Witnesses 
Abboad. 

oaths,  &c.,  on,  345 — 347.    Senr-OkVB.. 

subpoena  ior,  333—345.    See  SnBP(ENA,  Wbit  or. 
And  see  Witness. 

trial,  at,  372,  375. 

EXAMINATION: 

abroad:   commission  for,  324 — 330.     See  Commission  to  Examine  Wit- 
nesses Abboad.       ' 
attendance  for— compelling,  333—345.     See  SUBPCENA,  or  HABEAS  COEFUS 
AD  TESTIFIGANDukl. 

Chambers:  at,  511—^4.     See  Evidence  in  ChXmbees. 

commission:  by,  32i — 330,  &o.    See  Commission  to  Examine  Witnesses 

Abeoad. 
de  bene  esse,  348 — 351.    See  Se  Bese  ESSE,  Examination  op  Witnesses. 
examiner:  by  an,  315 — 324.    See  Examinee. 
letters  of  request,  by,  331—333. 

« 
Jteferpnces  to  the  Forms  are  printed  thus  [479]. 
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EXAMINATION— continued. 

pro  inieresse  suo  under  appointment  of  receiver — aummone  for,   [1757]. 

sequestrators — 8 ummone    for, 
[1031]. 
And  see  Evidence — Witness — InterboWtoeies. 
EXAMINER,  315—333;  summary  of  material  provisions  of  B.  S.  O.  1883,  as 
to,  315,  316. 
affirmations  before,  321,   [718],  [782],   [784],   [786].     See  Apfibma- 

TIONS. 

appointment  of  special — notice  for,  [711]. 

affidavit  in  support,  [712],  [71S]. 
attendance  of  witnesses  before:  notice  for,  [716],  [1110]. 

compeUing,  333—345,  [717],  [742—778],  [1111]. 
See   SUBPCBNA,   Weit    of  —  HABEAS  CORPUS  AB 
Testifiganddm,  "Weit  or. 
certificate  by :  of  non-attendance  of  witness,  [773]. 

refusal  of  witness  to  be  swornr  [774] ;  or  produce  docu- 
ments, [77S];   or  to  answer  question,  [776]. 
compeUing  attendance  of  witnesses  before,  333 — 345,  [717],  [742 — 778], 
[1111].     See  SUBP(ENA,  Weit  or  —  Habeas  Corpus  ad   Testifi- 
OANDUM,  Writ  op. 
consent  to  evidence  being  taken  before — form  of,  [709]. 
cross-examination  before — consent  to,    [703],   [709]. 

particular  witness — notice  for,   [704],   [713],   [714]. 
depositions  made  before  issue  joined — ^notice  of  intention  to  read,  [698], 
[722]. 
leave  to  use  though  no  notice  given — notice  for,  [699],  [723]. 
depositions  taken  by,  322 — 324;  formal  parts  of,  [719] ;  at  different  places, 
[720];  on  cross-examination,  [721]. 
verification  of,  translation  of,  [741]. 
dispensing  with  attendance  of  witness,  and  to  have  hia  evidence  taken  by 
— notice  of  motion,  summons,  or  notice  for,  [713]. 
the  like  Where  evidence  to  be  taken  abroad,  [714]. 
affidavit  in  support,  [715]. 
evidence  before:  viva,  voce,  consent  to,  [703],  [709]. 
notice  for,  [710],  [713].  ^    ( 

the  like  where  evidence  to  be  taken  abroad,  [714], 
affidavit  in  support,  [715]t 
feea  to,  317.  ) 

non-attendance  of  witness  before — certificate  of,  [773]. 
oaths,  affirmations,  and  declarations  before,  346,  347,  [718],  [780],  [782], 

[784],  [786].    See  Oath. 
objection  by  witness,  360,  351.     See  witness,  infra. 
special:  appointment  of — notice  for,  [711].    . 

affidavit  in  suppi\rt,  [712]. 
evidence  before — notice  for,  [713].  I 

when  witness  abroad,  Y  714]. 
affidavit  in  suppoif,  [715]. 
witness — objections  by,  [796].  ) 

objecting  witness — notice  of  motion  to  agai\i  attend  the  examiner, 
[797].  \ 

EXCLUSION:  \ 

of  certain  causes  of  action,  and  to  confine  action  to  rest  of  plaintiff's  claim 
—notice  for,  [495].  j 

■ J 
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EXECUTION,  395—482;  summary  of  material  provisions  of  H..-S.  0.  1883,  aa 
to,  396 — 398;  summary  of  various  modes  of  enforcing  judgments  and 
orders,  395 ;  where  execution  may  issue  without  service  after  judgment  or 
order,  434  (6). 

amendment  of  writ  of,  482;  summons  for,  [1071]. 

assistance,  by,  475,  476.    See  Assistance,  Writ  of. 

attachment:  by,  434 — 447.    See  Attachment,  Whit  of. 

attachment  of  debts  due  to  judgment  debtor,  467 — 471.  See  Attachment 
OF  Debts. 

charging  order  on  debtor's  interest  in  stocks:  by,  464  (/) — 467.  See 
CHAEGiNa  Order. 

committal:  by,  443 — 446.     See  Contempt  and  Committal  to  Prison. 
company:  against  a  banking,  399  (/) — 402. 

leave  for,  against  a  member  under  7  Geo.  IV.  c.  46,  s.  13  (Country 
Bankers  Act,  1826) — notice  of  motion  for,  [899]. 
affidavit  in  support,  [900]. 
the  like  after  judgment  against  public  officer — ^notice  of  motion  or 
summons  for,  401  (^),  [901]. 
affidavit  in  support,  [  902] . 
the  like  under  8  &  9  Vic.  c.  16,  s.  36  (Companies  Clauses  Consolidation 
Act,  1845)— notice  of  motion  for,  401(A),  [903]. 
affidavit  in  support,  [904]. 
corporation:  against  a.     See  company,  supra. 
delivery:  by  writ  of,  476 — 480.    See  Delivery,  Writ  Of. 
distringas  nuper  vicecomitem :  by  writ  of,  421  (»),  422.      See  DISTHINOAS 

NUPER    VlGECOMITEJI,   WbIT   OP. 

elegit :  by  writ  of,  427 — 434.     See  ELEGIT,  Writ  op. 
equitable,  395,  398,  904  {g),  (h),  (i). 

receiver  by  way  of — notice  of  motion  or  summons  for  appointment  of, 
by  judgment  creditor,  [1736].     And  see  Keceiver. 
exemplification  of  English  decree  or  order,  for  enforcement  in  Ireland, 

[909]. 
docket,  [910]. 
See  Judgments  Extension  Act,  1868. 
fieri  facias :  hj  writ  of ,  409 — 427.    See  FiEBl  FACIAS,  Writ  op. 
fieri  facias  de  bonis  eoclesiasticis :  by  writ  of,  422 — 426.     See  FlEHl  FAOIAH 

BE  Bonis  Ecolesiastiois,  Writ  op. 
imprisonment:   by,  443 — 446.      See    Imprisonment    and    Committal  to 

Prison. 
Inferior  Court,  judgment  of,  removal  of,^  for — 

notice  of  motion  or  originating  summons  for  certiorari  for,  [1994], 
affidavit  in  support,  [1995]. 
issue  of  writ  for,  [1996]. 
return  to  writ,  [1997]. 
Ireland,  in,  403  (»). 

certificate  for,  where  judgment  is  for  defendant,  [913]. 

plaintifiE,  [912]. 
affidavit    of    solicitor    applying    for,   404  (j»), 

[911]. 
minute  of  presentation,  [914]. 
Irish  or  Scotch  Court,  order  of — enforcing  in  England  under  s.  180  (2)  of 
the  Companies  (Consolidation)  Act,  1908 — motion  paper  for,  [917]. 

References  to  the  Forms  are  printed  thus  [479]. 
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EXECUTION— <!o«*j«M«?. 

Irish  Court,  order  of — petition  to  enrol,  [920]. 
docket  for  enrolment,  [981]. 
exemplification  of  order,  [918]. 

certificate  of  Lord  Chancellor  of  Ireland,  [919]. 
leave  for:   when  necessary,  397,  398  (c). 
summons  for,  [898]. 
notice  of  motion  for  aummons  for,  against  a  member  of  a  banking- 
company  under  7  Geo.  IV.  c.  46,  s.  13,  [899],  [901]. 
affidavits  in  support,  [900],  [908]. 
agfainst  a  shareholder  of  a  company  under  8  &  9  Vjo.  c.  16,  s.  3fi — notice 
of  motion  for,  [903]. 
afSdavit  in  support,  [904]. 
See  company,  siipra. 
married  woman:  against,  69,  70. 

Mayor's  Court,  prmoi/pe  of  judgment  obtained  in,  for  purpose  of,  [1990]. 
memorandum  to  be  indorsed  on  judgment  or  order  under  O.  XLI.  5... 

[890a],  [979]. 
Palatine  County  of  LaneaBter,  Court  of  Chancery  of,  enforcing  judgment 

of,  406;  motion  paper  for,  [915];  affidavit  in  support,  [916]. 
partners:  against,  3S. 
person:  against,  395 — 398. 

possession:  by  writ  of,  471  {cC) — 475.    See  Possession,  Writ  of. 
property:  against,  395 — 398.  ' 

receiver,  by  appointment  of,  395,  398,  904  ($'),  (A-),  («)• 

notice  of  motion  or  summons  by  judgment  creditor  for, 
[1736]. 
renewal  of  writs  of,  481,  482.    See  Writs  of,  renewal  of,  infra. 
sale  of  debtor's  interest  in  land,  by,  457 — 463. 

acknowledgment  of  satisfaction  of  lis  'pendens,  [366],  [1035]. 
entry  of  satisfaction  of  registered  writ  of  execution,  summons  for, 

[1036]. 
registration  of  writ  or  order,  457,  458. 

application  for,  form  of,  458  (m),  [1033]. 
re-registration — application  for,  form  of,  [1034]. 
sale  of  goods  taken  in  execution,  426,  427 . 

private  sale  by  sheriff,  summary  of  material  provisions  of 
R.  S.  O.  1883.. .426. 
summons  for,  [961]. 
sale  of  lands  extended  under  an  elegit — originating  summons  for,  461  (j), 

[1037]. 
affidavit  in  support,   [1038]. 
satisfaction  of:  acknowledgment  of,  [366],  [1035]. 

entry  of:  summons  for,  [1036]. 
Scotch  or  Irish  Court,  order  of,  enforcing  in  England,  under  s.  180  (2)  of 

the  Companies  (Consolidation)  Act,  1908 — motion  paper  for,  [917]. 
Scotland  or  Ireland  in: 

certificate  for,  where  judgment  for  defendant,  [913]. 

plaintiff,  [912]. 
affidavit  of  solicitor  applying  for,  404  (p),  [911]. 
minute  of  presentation,  [914]. 
seqiwstran  facias  de  bonis  ecclesiasiiois :  by,  422 — 426.     See  SbQUESTRAEI 
Facias  de  Bonis  Egolesiasticis,  Weit  of. 

References  to  the  Forms  are  printed  thus  [479]. 
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sequestration:  by  writ  of,  447 — 457.     See  Sequestration,  Weit  of. 

service  of  judgment,  when  requisite,  previous  to,  434  (i).    - 

shareholder,  against — notice  of  motion  or   summons  for  leave  to  issue, 

[899],  [901]. 
stay  of — ^notice  of  motion  or  summons  for,  402  (Jc),  [905]. 

and  all  other  proceedings  in  the  action — notice  of  motion  or  summons 

for,  [908]. 
pending  appeal — ^notice  of  motion  or  summons  for,  [907]. 
pending  hearing  of  notice  of  motion  or  summons  to  enlarge  time  for 
obeying  a  judgment,  [906]. 
venditioni  exponas  :  by  writ  of,  420  {p).     See  VENDITIONI  EXPONAS,  Weit  op. 
writs  of— ^amendment  of:  summons  for,  [1071]. 
renewal  of,  481  (x). 

leave  for,  summons  for,  [1068]. 
notice  of,  to  sheriff,  [1070]. 
prceci/pe  for,  [1069]. 

m 

EXECUTOR: 

accounts  of,  afSdavit  of  joint  executors  and  trustees  verifying,  609  (e), 

[1238]. 
non-receipt     of     further    personal    estate, 

[1244]. 
supplemental,  [1241]. 
sole  executor  or  administrator  verifying,  [1242]. 
non-reoeipt     of     further     personal    estate, 
[1245]. 
sole  trustee  verifying,  [1243]. 
action  against,  for  accounts — indorsement  of  writ  of  summons,  [338]. 
admission  of  assets  by,  [1132],  [1254]. 
executor  of — ^negative  affidavit  by,  as  to  personalty  of  original  testator, 

[1246]. 
management  of  property  by,  during  pendency  of  an  administration- action, 

62S — 632.    See  Administration  Action. 
writ  of  summons  by — indorsement  of  character  in  which  executor  sues, 
or  is  sued,  [3*3]- 

EXHIBIT,  15  (m),  («),  305,  306,  568  (0- 

identity  of — memorandum  of,  15  (m),  [27]. 

marking  by  initial  letters,  15  («),  558  (0- 

proof  of:  by  affidavit,  [686],  [687],  [688],.[689].     And  see  Evidence, 

DOOUMENTAHY. 

EXPERT: 

report  of — affidavit  verifying,  [1126].     See  Scientific  Person. 

EXPUNGING  SCANDAL  IN  AFFIDAVIT,  307  {g).     See  Scandal. 

EXTENSION  OF  TIME.    See  Time. 

EXTENSION  OF  TIME   FOR  FILING   CONTRACT   AS  TO   ISSUE   OF 
SHARES,  1250,  1251.    See  Companib?  (Consoudation)  Act,  1908. 

Mefere-noes  to  the  Forms  are  printed  thus  [479]. 
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PACTS: 

eoneiBe  statement  of,  for  Chambers,  formal  parts  of,  [1124]. 
particular — proving  by  affidavit — summons  or  notice  for,  [706]. 

FIERI  FACIAS,  WRIT  OF,  '409  (6)— 427. 

address  of  defendant:  indorsement  of,  on,  [927]. 

amount  to  be  levied  on — ^indorsement  of,  [926]. 

banking  company:  against  member  of,  414  («),  [934];   indorsements  on, 

[924—927],  [935]. 
beneficed  clerk:  return  to,  that  debtor  is,  [942]. 

change  of  parties:   after,  412  (r),  [930];  indorsements  on,  [924 — 927]. 
costs    only,  for,     [928],   [1466];     indorsements,   [924—927],   [929]; 

prcBcipe  for,  [922],  [1465]. 
effect  of,  409  (6). 
expenses  of,  412  (o). 
fee  on,  410  {d). 

fieri  -feci,  return  of,  [938] ;  and  of  nulla  bona  as  to  part,  [940]. 
forms  of,  410  ((f),  [923],  [930],  [934],  [944]. 
indorsement  of  address  of  defendant,  [927]. 
amount  to  be  levied,  [926]. 
name  and  address  of  party  issuing,  where  writ  issued  by 

Bolioitor,  [924]. 
name  and  address  of  party  issuing,  where  writ  issued  by 
party  in  person,  [925]. 
indorsement  on  warrant,  [926]. 
leave  for,  when  necessary,  397. 

married  woman,  against,  [932];  indorsements  on,  [924—927],  [933]. 
possession,  writ  of:  combined  with,  473 — 476.    See  Possession,  Wbit  of. 
'preeci'pe  for,  409  (c),  [922]. 

renewal  of,  397.    See  Renewal,  Execotign,  Writs  of. 
residue  of  debt:  for,  [944];  'praecipe  for,  [943];  indorsements  on,  [924 

—927],  [945]. 
return  of,  417  (/) — 419;  notice  to  sheriff  for,  by  solicitor,  [937]. 
beneficed  clergyman:   that  debtor  is,   [942]. 
■fieri  feci:  of,  [938];  and  nulla  bona  as  to  part,  [940]. 
goods:  that  sheriff  has  taken  and  cannot  sell,  [941], 
nulla  bona:  of,  [939];  and  fieri  feci  as  to  part,  [940]. 

and  that  debtor  is  beneficed  clergyman,  [942]. 
sale  of  goods  taken  in  execution  by  private  contract,  summons  for,  426  (e), 

[961]. 
warrant  on,  [936]. 

FIERI  FACIAS  DE  BONIS  ECCLESIASTICIS,  WRIT  OF,  422  (a;)— 424. 
address  of  defendant — indorsement  of,  [956]. 
form  of,  to  archbishop,  [954]. 

bishop,  [953]. 
indorsements  on,  [924 — 926],  [955]. 

of  address  of  defendant,  [956]. 
prcecipe  for,  [9S2]. 
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PILING: 

affidavit  or  affirmation — notice  of,  [28],  [31],  [1104]. 

accounts,  verifying,  609,  [1237]. 
affidavits  on  trial,  307 — 311.    See  Evidence  by  AFFiDAvrr. 
special  case,  notice  of,  107.7  (6). 

FINANCE  ACT,  1894... H57— 1160. 

determination  of  a  dispute  as  to  how  the  proportion  of  estate  duty  is  to  be 

borne,  originating  summons  for,  [2173];  another  form  of  summons  for 

same  purpose,  [2174]. 
originating  summons  or  petition  under,  regulations  as  to  title  of,  494, 

[1078]. 

FINES  AND  RECOVERIES  ACT,  1833. ..1160. 

originating  summons  or  petition  under,  regulations  as   to  title  of,  495, 

[1078]. 
protector  of  settlement:  consent  of  Court  as — petition  for,  under,  [217S]. 

FIRM,  32— 35.     /See  ^artnees  . 

FOOTNOTE: 

affidavit,  to  an,  5  (6),  [9]. 

affidavit,  to  a  joint,  6,  [10]. 

affidavit  and  affirmation,  to  a  joint,  [26]. 

affirmation,  to  an,  [21]. 

petition,  to  a  special,  23  (a),  [37]. 

FORECLOSURE  ACTIONS:  proceedings  in,  531—536,  794—808. 

absolute,  summons  for  consent  order  without  taking  accounts,  [1S47J. 
account:  summons  or  notice  for,  in,  191,  [441],  [442]. 

continuing,  where  mortgagee  or  a  receiver  has  received  rents  between 
the  certificate  and  the  time  appointed  for  payment:  summons  for, 
[15S7]. 
for  like  purpose !  where  credit  given  for  sums  in  hands  of  a  receiver, 
[15S8]. 
And  see  mortgagee  in  possession,  and  mortgagee  not  in  possession, 
infra.  ~ 

consent  order  for  foreclosure  absolute  without  taking  accounts — summons 

for,  [1547]. 
defence  in,  [564]. 

by  alleged  second  incumbrancer  who  claims  priority,  [565]. 
final  order  in:  on  default  of  payment — summons  for,  807  (K),  [1560]. 
affidavit  in  support,  when  mortgagee  attends  by  attorney,  [1562]. 

in  person,   [1561]. 
indorsement  of  writ  of  summons  in,  [212],  [1546]. 

judgment  in — notice  of  motion  for,  under  7  Geo.  II.  o.  20,  8.  2  (Mortgage 
Act,  1733). ..[1548]. 
proceed  on,  in — summons  to,  [1170],  [1549]. 
mortgagee,  equitable,  of  leaseholds  by  memorandum  and  deposit  of  deeds 
against  mortgagor,  originating  summons  by,  [1144]. 
affidavit  in  support,  [1145]. 
first,  against  second  mortgagee  and  mortgagor,  originating  summons 
by,  [1142]. 
affidavit  in  support,  [1143]. 
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FOElECIiOSUEE  ACTIONS— ooniimied. 
mortgagee  in  poseession: 
account  by,  [16S3]. 

afBdavit  verifying    principal    and    interest,  repairs  and  rents — 

without  reste,  [1562]. 
continuing,   where   mortgagee   or  a  receiver  has   received  rents 
between  the  certificate  and  the  time  appointed  for  payment — 
summons  for  [1667];  for  like  purpose  where  credit  given  for 
sums  in  hands  of  a  receiver,  [1668]. 
fee  on  taking,  801  (y). 

Master's  certificate  of  result  of,  [1145a],  [1654]. 
mortgagee  not  in  possession:  amount  due — affidavit  of,  [1550]. 

Master's  certificate  of,  [1145a], 
[1551]. 
originating  summons,  by — regulations  as  to  title  of,  [1078]. 
payment,  extension  of  time  for — summons  for,  by  mortgagor,  [1555]. 
possession  by  mortgagor,  delivery  of,  to  mortgagee — summons  for,  [1563]. 
power  of  attorney  by  mortgagee  to  attend  and  receive  money  certified  to  be 

due,  [1659]. 
sale  instead  of  foreclosure — summons  for,  808  (»),  [1664]. 

out  of  Court,  [1666]. 
statement  of  claim  in  action  for,  or  sale,  [510]. 

time  for  payment,  in,  extension  of — summons  for,  by  mortgagor,  [1555]. 
new  time  for — stunmons  by  mortgagee  to  fix,  where 
he  failed  to  attend  at  the  time  appointed  for  pay- 
ment, [1666]. 
writ  of  summons  in:  indorsement  on,  [212],  [1646]. 

FOREIGN  LANGUAGE: 

affidavit  in — oath  and  jurat,  form  of,  [16]. 

translation  into  English — verification  of,  [17]. 
depositions,  translation  into  English,  verification  of,  [741]. 

FOREIGN  LAW,  ASCERTAINMENT  OF,  1028—1030. 
case  for  opinion  of  British  Court  abroad,  [1937]. 

draft  of — summons  to  settle,  [1936]. 

memorandum  identifying,  [1938]. 

settlement  of,  in  Chambers — notice  of  motion  or  summons  for,  [1936]. 
opinion  by  foreign  Court,  formal  parts  of,  [1939]. 

application  of — summons  for,  [1940]. 

FOREIGN  STATE: 

description  of,  in  writ  of  summons,  [191]. 

FORFEITURE  ACT,  1870.. .1286,  1287. 

account  by  the  administrator  or  interim  curator  of  a  oonviot's  properly, 
originating  summons  for,  [2338]. 

FORMER  ACTION: 

default  in  payment  of  costs  of:  dismissal  of  present . action  for — sonmions 
or  notice  for,  [2027]. 
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FOUR-DAY  ORDER  FOR  ACCOUNTS: 
direction  for,  [1227]. 
snmmoiis  for,  [1228],  [1770].     See  Aoaovvv. 

FRAUDS,  STATUTE  OF, 

must  be  expressly  pleaded,  211,  212. 

FRIENDLY  SOCIETY,  REGISTERED: 

description  of,  in  writ  of  summons,  [203]. 

FUND  m  COURT: 

apportionment  of  deficient,  635 — 638.    See  Appoetionment  of  Defioient 
Fund. 

FUND   IN   COURT,   CARRYING   OVER,   992—994;    summary   of  material 
provi^ons  of  S.  C.  Funds  Rules,  1905. ..992. 
deposit:  money  on — summons  for,  [1877]. 

dividends — summons  for,  [1877];  proportionate  parts  of,  [1878]. 
interest — summons  for,  [1877]. 
securities — summons  for,  [1877];  of  a  given  value,  [1880]. 

specific  amounts^ — summons    for,  [1878];    parts    of    a    larger    sum, 

[1879]. 
specific  amounts  of,  to  separate  accounts  and  for  payment  of  dividends 
to  persons  named  in  schedule  for  lives,  [1815]. 

And  see  Payment   into  Couet,   935 — 949;    Payment   odt   of 
COUET,  949—987. 

FUNERAL  EXPENSES,  610  (g}. 

amount  of — ^affidavit  by  executor  verifying, .[1238  (2)]. 

FURTHER  CONSIDERATION,  740—746;  summary  of  material  provisions  of 
R.  S.  O.  1883,  as  to,  740. 
administration   action,   of,   where  the   estate   is   insolvent — summons   for, 

[1457]. 
minutes  of  proposed  order,  [1458]. 
brief  on,  743  (e). 

contents  of,  [1456  (1)]. 
indorsements  on,   [1456  (2)]. 
Chambers:  of  matter  originating  in — summons  for,  [1454]. 

premature  issue  and  return  of; 
consent  of  parties  to,  [1455]. 
insolvent  estate,  minutes  of  proposed  order  on,  [1458]. 
minutes  of  proposed  order  on,  in  Chambers — of  administration  action,  where 

estate  insolvent,  [1458]. 
notice  of  setting  down  for  hearing  on,  [1450]. 
premature  hearing  on:  consent  of  parties  to,  [1453]. 
premature  issue  and  return  of  summons  for:  consent  of  parties  to,  [1465]. 
premature  setting  down  for:  consent  of  aU  parties  to,  [1449]. 
setting  down  action  commenced  by  writ  for — request  for,  [1447]. 

without  fee,  [1448]. 
notice  of,  [1450]. 
prematurely,  consent  of  all  parties  to,  [1449]. 
"short":  certificate  of  counsel  for  being  heard  as,  [1451]. 
marking  as — ^notice  of,  [1452]. 

GARNISHEE  ORDER,  467 — 471.    See  Attachment  of  Debts. 
References  to  the  Forms  are  printed  tJms  [479]. 
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GUARDIAN,  700—712. 
account  of,  [1408]. 

affidavit  verifying,  [1408]. 
ad  litem,  52 — 56,  62 — 68.     8ee  Guardian  AD  LITEM. 
affidavit  in  support  of  application  to  appoint,  [1401]. 
appointment  of,  of  estate,  where  no  action  pending — originating  summons 
for,  [1394]. 
of  person,  vrhere  action  pending  and  infant  a  party,  sum- 
mons for,  [1391]. 
but    infant    not  a  party, 
summons  for,  [1392]. 
no  action  pending — originating  summons 
for,  [1393]. 
and  estate,  or  estate  only,  where  no  action  peind- 
ing — originating  summons  for,   [1394]. 
provisionally  nominated  by  deceased  mother,  to  act  jointly 

with  father — originating  summons  for,  [1396]. 
qiutM  guardian  of  person,  the  father  or  mother  being  still 

alive — summons  for,  [1400]. 
to  act  with  mother,  infant  not  a  ward — originating  sum- 
mons for,  [1395]. 
affidavit  in  support  of  application,  [1401]. 
consent  to  act  as,  [140S]. 

estate:  of,  appointment  of — originating  summons  for,  [1394]. 
Lands  Clauses  Acts,  under — special  guardian  to  convey,  appoint  trustees, 

&c.,  originating  summons  for,  [2192]. 
new,  appointment  of — originating  summons  for,  [1398]. 
recognizance  by:  after  appointment,  [1404];  before,  [1406]. 

undertaking  in  lieu  of,  [1406]. 
removal  of:  originating  summons  for,  [1398]. 
special,  [1409].    See  Gdabdian,  Special. 
sureties  of:  recognizance  of,  after  appointment,  [1404];  before,  [1405]. 

solvency  of — affidavit  of,  [1407]. 
taking  infant  out  of  jurisdiction:  summons  by — ^for  leave  for,  [1410], 

undertaking  by — to  bring  infant  back  within  the  jurisdiction,  712  (j), 
[1411]. 
undertaking  by,  in  lieu  of  recognizance,  [1406]. 

GUABDIAN  AD  LITEM: 
of  infant,  52 — 56. 

affidavit  for  entry  of  appearance  by,  [96],  [97],  [401]. 
appearance  by;  affidavit  in  support  of,  [96],  [97],  [401]. 
assignment  of,  53  (m),  summons  for,  [99],  [134],  [429]. 

affidavit  in  support,  [100]. 
order  not  necessary,  52  (i).  i 

consent  of:  to  act  [98];  new,  [101]. 
deceased:  in  room  of,  petition  of  course  for,  [102]. 

affidavit  in  support,   [103]. 
discharging  order  assigning:  notice  of  motion  for,  [136]. 
entry  of  appearance  by,  affidavit  for,  [96],  [97],  [401]. 
new:  consent  of ,  [101]. 

deceased:  in  room  of,  petition  of  course  for,  [102]. 
affidavit  in  support,  [103]. 
order  assigning  guardian— notice  of  motion  to  discharge,  [136]. 
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GUARDIAN  AD  LITEM— continued, 
of  infant — continued. 

removal  of ,  and  appointment  of  another — summons  or  notice  for,  [104]s- 
<of  lunatic,  62—68.    And  see  63,  [121]. 

appointment  of:  where  committee  has  adverse  interest,  63. 
petition  of  course  for,  [123]. 
summons  or  notice  for,  [122]. 
affidavit  in  support,  [124]. 
deceased:  in  room  of — ^petition  of  course,  [128]. 

summons  or  notice  for  the  ]iko,  [129]. 
affidavit  in  support,  [130]. 
consent  of:  to  act,  [98],  [121]. 
discharge  of  order  for,  by  plaintiff  or  defendant,  notice  of  motion, 

summons,  or  notice  for,  [136]. 
new:  consent  of,  to  act,  [101],  [121]. 
removal  of — summons  or  notice  for,  [104],  [121]. 
of  person  of  unsound  mind  not  so  found, 

appointment  of — ^petition  of  course  for,  [126]. 

summons  or  notice  by  defendant  for,  [125]. 
affidavit  in  support,  [127]. 
defendant  found  to  be  of  unsound  mind — ^petition  of  course  for 
guardian  where  committee  adversely  interested,  [123]. 
summons  or  notice  for  the  like,  [122]. 

affidavit  in  support  of,  [124]. 
plaintiff's  application:  on — summons  or  notice  for,  [99],  [134], 
[429]. 
affidavit  in  support,  [135]. 
petition:  on — ^petition  of  course,  [132]. 

summons  or  notice  for,  [131]. 
affidavit  in  support,  [133]. 

GUARDIAN,  SPECIAL: 

appointment  of — summons  for,  [1409]. 

Lands  Clauses  Consolidation  Acts,  under — originating  summons  for,  [2192]. 

See  Lands  Clauses  Consolidatiok  Acts. 
Settled  Estates  Act,  1877:   under — summons  for,   [2203],  [2204].     Sea 

Settled  Estates  Act. 

GUARDIANSHIP  OE  INFANTS  ACT,  1886.    See  Infant. 

HABEAS  CORPUS,  WRIT  OF,  442,  443. 

contemnor — motion  paper  for  writ  of  habeas  corpus  to  bring  up,  on  his 

own  application,  [1000]. 
form  of,  [1002]. 
■prcecipe  lot,  [1001]. 

BABEAS  CORPUS  AD  TESTIFICANDUM,  WRIT  OF,  338  (o)— 340. 
fees  on,  339  (r). 

form  of,  [757];  indorsement,  [7S8];  prcecipe,  [756]. 
notice  for,  [754]. 

affidavit  in  support,  [755]. 

HANDWRITING: 

affidavit  proving,  [687]. 

HEARING,  358—385.    See  Trial. 
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HEIR: 

advertisement  for,  [1173]. 

HEIRSHIP: 

affidavit  in  answer  to  inquiry  as  to,  [1176]. 

allegation  of:  common  form  of,  in  petition  to  carry  on  proceedings,  [160]. 

pedigree  in  proof  of,  [1175]. 

HIGH  COURT: 

order  of  House  of  Lords,  making  order  of  High  Court — motion  paper  fox, 

[152S]. 

removal  from,  to  a  County  Court,  1040 — 1043.  See  Removal  op  Cadsb. 

removal  to,  from  inferior  Court,  1044 — 1055.  See  Removal  of  Cause. 

transfer  from  one   Division  or  Judge  of,   to  another,   1035 — 1039.     8e» 
Transfer  of  Cause,  &c. 

HOUSE  OF  LORDS: 

appeal  to,  766 — 781.    See  Appeal  to  the  House  of  Lords. 

order  of — ^making  an  order  of  High  Court — ^motion  paper  for,  [1525]. 

Taxing  Master  of,  to,  request  to  tax  bill  of  costs,  [1526]. 

HUSBAND  AND  WIFE:  summary  of  material  provisions  of  R.  S.  C.  1883, 
as  to  married  women,  and  of  Married  Women's  Property  Acts,  1882  to 
1907,  and  1908.. .69,  70. 
declaration  by  wife  as  to  marriage  since  order  for  payment  out  and  of  no 

settlement,  [1855], 
questions  between,  as  to  property  may  be  decided  in  a  summary  way,  70; 

originating  summons  for,  [2198]. 
service  of  writ  of  summons  on  husband  or  wife — summons  to  dispense  with, 

[137]. 
settlement:  of,  or  agreement  for — affidavit  by,  [1854]. 

but  not  affecting  the  fund, 
[1854]. 
of  none — affidavit  by,  [1853]. 

writ  of  summoois  in  action  by,  for  damages,  indorsement  of,  [271]. 

IMPEACH  JUDGMENTS  FOR  FRAUD,  ACTION  TO,  857. 

IMPRISONMENT,  443—447. 

attachment:  under  writ  of — amotion  paper  for,  when  brought  up  by  ser- 
jeant-at-arms, [999]. 
breach  of  judgment  or  order,  other  than  payment  of  money — ^notice  of 
motion  for,  [1003]. 
affidavit  in  support,  [980],  [1004]. 
contempt  of  Court:  for — ^notice  of  motion  for,  [1007]. 

affidavit  of  service  of,  [33],  [1005]. 
discharge  from,  446,  447. 

notice  of  motion  for,  [1010]. 

privilege  from  arrest;  on  the  ground  of — notice  of  motion 

for,  [1009]. 

special  contempt,  for — notice  of  motion  for,  [1011]. 

serjeant-at-arms:  of  person  brought  up  by — ^motion  paper  for,  [999]. 

And  see  Committal  to  Prison. 

IMPROVEMENT  OF  LAND  ACTS,  1161. 

improvements— directions  that  the  Board  of  Agriculture  and  Fisheries  may 
proceed  with,  notwithstanding  dissent — originating  summons  for,  [2176}. 
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INCOME  TAX: 

deduction  of — condition  of  sale  as  to,   651  (o),   [1303  (8)].     See  Salb 

UNDER  Judgment  ob  Obdeb. 
deduction  of,  on  payment  out  of  interest  of  fund  in  Court,  950,  961.    See 

Payment  out  op  Couet. 
insolvent  estate,  on  interest  on  debts,  580  (a). 

INCUMBRANCES: 

affidavit  of  result  of  searches  for,  592 — 598,  [1216].     Ani  see  SBAEOHEa. 

beneficiary:  by — ^affidavit  of,  [1203]. 

declaration  that  land  is  freed  from — summons  for,  [1371]. 

keeping  on  foot  by  purchaser:  leave  for — summons  for,  [1368]. 

notice  of,  to  executor  or  trustee — affidavit  of,  [1204]. 

particulars  of,  [1238],  Sched.  4. 

affidavit  by  joint-executors  and  trustees  verifying,  [1238  (6)]. 
sole  trustee,  [1243]. 
payment  off  by  purchaser  out  of  his  purchase-money — summons  for,  [1367]. 

purchase-money    in    Court — summons    for, 
[1369]. 
payment  into  Court  of  amount  required  to  discharge,  on  property  sold — 

summons  for,  [1370].    And  see  Sale  0ndee  Judgment  ob  Order. 
real  estate:  on — affidavit  as  to,  by  several  trustees,  [1238  (6)]. 

sole  trustee,  [1243]. 
schedule  of,  [1238],  Sched.  4. 
sale  free  from:  mortgagee's  consent  to,  [1297]. 
search  for,  590 — 594. 

affidavit  of  result  of,  [1216]. 
requisitions  for,  [1217 — 1221]. 
And  see  Seabches. 

INDIA,  Secretary  of  State  for: 

description  of,  in  writ  of  summons,  [192c]. 

INDORSEMENT.     See  the  various  proceedings. 

writ  of  summons,  on.    See  Indoesements  on  Writ  or  Summons. 

INDORSEMENTS  ON  WRIT  OP  SUMMONS,  108—131. 

account — claim  to  have  executorship  account  taken,  [338], 

mortgage,  [340]. 

partnership,  [211],  [337]. 

trust,  [339]. 
address:  of,  129.     See  Writ  op  Summons.     Summary  of  material  pro- 
visions of  R.  S.  C.  1883,  as  to,  129. 
character  in  which  the  parties  sue  or  are  aned,  130,  131. 

executors,  [343]. 

heir  and  devisee,  [347]. 

principal  and  surety,  [346]. 

public  officer,  [346]. 

qui  tarn  actions,  in,  [348]. 

trustee,  [34S]. 

trustee  in  bankruptcy,  [344]. 
claims  in  particular  cases,  108 — 123;   summary  of  material  provisions  of 
R.  S.  C.  1883,  as  to,  108. 
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INDORSEMENTS  ON  WRIT  OE  SUMMONS— co»«««erf. 
claims  in  particular  cases — continued. 
accommodation  bill,  [252]. 
account,  [266]. 

administration:  by  creditor,  [209]. 
legatee,  [210]. 
agent,  breach  of  contract  to  employ,  [267]. 
breach  of  duty  as  factor,  [267]. 
del  credere,  [262]. 
money  entrusted  to,  [246]. 
quitting  employment,  [267]. 
wrongful  dismissal,  [267]. 
apprenticeship:  breach  of  terms  of,  [268]. 
arbitration:   non-compliance  with  award,   [269]. 
arrears  of  rent,  [320]. 
assault,  [270]. 

by  husband  and  wife,  [271]. 
award:  breach  of ,  [269]. 

money  payable  under,  [256]. 
bailment,  [273]. 
balance  at  bank,  [229]. 
banker:  negligence  of,  [276]. 
banker's  balance,  [229]. 
bills  of  exchange,  &c.,  [260]. 

not  accepting,  [277]. 
board  and  lodging,  [239]. 
bond  to  secure  money,  [258]. 

not  to  carry  on  trade,  [278]. 
breach  of  promise  of  marriage,  [299]. 
calls  on  shares,  [263]. 

money  paid  for,  [255]. 
Cfampbell's  Act,  Lord,  [298]. 
cancellation  of  deed,  [217]. 
carriage  of  goods,  [235]. 
carrier,  [279]. 
charter-party,  [280]. 
cheque  drawn,  [260]. 
commission,  [231]. 

consideration:  faUure  of,  return  of  money  on,  [249]. 
contribution  by  co-debtor,  [254]. 
contribution  by  surety,  [253]. 
copyright:  infringing,  [312],  [1622]. 
costs:  indorsement  of — amount  of,  [265]. 
covenant,  breach  of,  [321]. 
crops,  waygoing,  [264]. 

damages,  Campbell's  Act,  Lord,  under,  [298]. 
for  depriving  of  goods,  [282]. 
return  of  goods,  and,  [281]. 
defamation,  [283]. 
del  credere  agent,  [262]. 
demurrage,  [226]. 

depriving  of  goods,  damages  for,  [282]. 
distress:  replevin,  [284]. 
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daims  in  particular  cases — continited. 
distress:  wrongful,  [285]. 
dower,  [288],  [1537]. 
driver — negligence  of,  [297J. 
ejectment,  [286]. 

establishing  title  and  recovery  of  rents,  [287]. 
execution  of  trust,  [216]. 
fees  as  solicitor,  [230]. 
fees  of  office,  [242]. 

fishing:  infringement  of  right  of,  [289]. 
foreclosure  or  sale,  [212],  [1546]. 
foreign  judgment,  [259]. 
fraud,  money  obtained  by,  [247]. 
fraudulent  misrepresentation,  [290]. 
freight,  &c.,  [226]. 
general  average,  [225]. 
goods,  carriage  of,  [235],  [279]. 

depriving  of,  damages  for,  [282]. 
goods  sold,  [219],  [322]. 

money  lent  and  interest,  [221]. 
return  of,  and  damages,  [281]. 
guarantee:  breach  of,  [291]. 
hire  of  goods,  [237]. 

negligence,  [275]. 
injunction,  [318],  [1669]. 
innkeeper:  loss  of  goods  by,  [316]. 
insurance:  fire,  [293]. 

Ufe  poUcy,  [257]. 
marine,   [292]. 
premium:  return  of,  [233]. 
interest,  [224]. 

landlord  and  tenant:  breach  of  contract  to  repair,  [294]. 
lease:  breach  of  covenants  in,  [294]. 
light:  obstructing,  [309]. 
lighterage,  [226]. 
mandamus,  [317],  [1705]. 
marriage:  breach  of  promise  of,  [299]. 
medical  attendance,  [232]. 
medical  man:  negligence  of,  [296]. 
mesne  profits,  [319]. 
mischievous  animal,  [296]. 
mistake:  money  paid  under,  [248]. 
money  lent,  [220],  [221]. 
overpaid,  [243]. 
paid  by  mistake,  [248]. 

for  consideration  which  failed,   [249]. 
received,  [241],  [323]. 
negligence  of  a  driver,  [297]. 
landlord,  [294]. 
medical  man,  [295]. 
railway  company,  [297]. 
nuisance,  [315]. 
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INDORSEMENTS  ON  WMT  OE  SVMM.OJ'JS—contimted. 
claims  in  particular  cases — continued. 

partnership  account,  [211],  [337],  [1624]. 

pasture:  infringing  right  of,  [308]. 

patent:  infringing,  [311],  [1585]. 

penalties,  [228]. 

pledge,  [274]. 

policy  of  insurance:  life,  [257]. 

portions,  raising,  [215]. 

premiums  on  insurance  policy:  return  of,  [233]. 

promissory  note,  [260]. 

giiare  impedit,  [300]. 

raising  portions,  [215]. 

rectification  of  deed,  [217]. 

redemption  by  mortgagor,  [213],  [1566]. 

person  entitled  to  redeem,  [214]. 
rent,   [222]. 

arrears  of,  [320]. 

paid,  [251]. 

recovery  of,  and  to  establish  title,  [287]. 
replevin,  [284]. 

return  of  goods  and  damages,  [281]. 
return  of  money  by  stakeholder,  [244]. 

won,  from  stakeholder,  [245], 
return  of  premiimis,  [233]. 
salary,  [223]. 

sale  of  goods:  breach  of  contract  of,  [302]. 
sale  of  land:  breach  of  contract,  of,  [303]. 
schooling,  [240]. 
seduction,  [301  ]. 
several  demands,  [221]. 
solicitor:  fees  as,  [230]. 

negligence  of,  [272]. 
specific  performance,  [218],  [1538]. 
sporting:  infringement  of  right  of,  [310]. 
support:  taking  away,  [305]. 
surety,  [250],  [261]. 

contribution  by,  [253]. 
title:  establishing  and  recovering  rents,  [287]. 
toUs,  [227]. 

trade:  carrying  on,  in  breach  of  bond,  [278]. 
itrade-mark:  imitating  and  using,  [313],  [1619]. 
trespass  to  land,  [304]. 
trial  without  pleadings — intention  of  plaintiff  to  proceed,  notice  of, 

[349],  [630]. 
trust:  execution  of,  [216]. 
use  and  occupation,  [236]. 
warehouse  rent,  [234]. 

watercourse:  diverting,  obstructing,  polluting,  [307]. 
way:  wrongful  obstruction  of,  [306]. 
waygoing,  crops,  &c.,  [264]. 
work:  breach  of  contract,  as  to,  [314]. 
work  done,  [238]. 
wrongful  dismissal  of  agent,  [267]. 
distress,  [285]. 
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ofBcial  and  corporate  bodies  and  persons,  descriptions  of,   in,   103 — 107. 

/See.WEiT  OF  Summons. 
special,  123 — 128. 

allotment  money  and  calls,  [332]. 
biU  of  exchange,  drawer  against  acceptor  of,  [325]. 
indorsee  against  acceptor  of,  [326]. 

and  drawer  of,  [327], 
payee    against    drawer   of   excusing   notice  of  dis- 
honour, [329]. 
bond  for  money,  obligee  against  obligor  of,  [330]. 
calls,  [332]. 

cheque,  dishonoured,  [328]. 
covenant  for  payment  of  money,  [331]. 
debt  upon  a  trust,  [335]. 
goods  sold  and  delivered,  [322]. 
guarantee,  [333],  [334]. 

landlord:  recovery  of  land  by,  after  notice  to  quit,  [336]. 
money  had  and  received,  [323]. 
promissory  note,  payee  against  maker  of,  [324]. 
trust:  debt  upon,  [335]. 

INFANT,  44—59,  699—729;  summary  of  material  provisions  of  R.  S.  O.  1883, 
as  to,  44;  summary  of  material  provisions  of  R.  S.  O.  1883,  as  to,  on 
proceedings  in  Judges'  Chambers,  699. 
action  against,  51 — 59.    See  Guardian  AD  litem. 
action  by,  44 — 51. 

dismissal  of  single  action  by,  summons  or  notice  for,  [82]. 

where  judgment,  given  in  ajiother  action  for  the  same  pur- 
pose— ^notice  of  motion  for,  [86]. 
where  no  next  friend  named,  summons  or  notice  for,  [80]. 
description  of,  in  writ  of  summons,  [206]. 
inquiry  as  to,  48,  49. 

summons  or  notice  for,  [82]. 
inquiry  which  of  two  is  better,- motion  paper  for,  49  (z),  [83]. 

notice  of  motion  for,  49  (s),  [84]. 
stay  of  proceedings  consequent  on — notice  of  motion  for,  [85]. 
stay  of  proceedings  in,  on  coming  of  age— summons  for,  [90]. 
'  And  see  Next  Friend,  44 — 50. 

advancement  of.     See  maintenance,  infra.  \ 

appearance  for,  52.     See  Guardian  AD  litem. 
apprenticing  or  articling — indenture  for,  [1417]. 
leave  for — summons  for,  [1415]. 

afSdavit  in  support,  [1416]. 
bom  after  judgment — carrying  on  proceedings  against — ^petition  of  course 

for,  [161]. 
Chambers,  at,  proceedings  as  to,  699 — 729. 

coming  of  age:  on,  dismissal  of  action  by,  before  judgment — amotion  paper 
for,  [88]. 
petition  of  course  for,  [89]. 
making  judgment  absolute  against — motion  paper  for,  [109]. 

affidavit  in  support,   [110]. 
showing  cause  against  judgrment,  56 — 59. 

prtscipe  for,  [105]. 
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XSfFAST— continued. 

[  coming  of  age— continued. 

showingf  cause  against  judgment — continued. 
Bubpoena  for,  [106]. 

indorsement  thereon,   [107]. 
substituted  service  thereof,   summons  for, 
[108]. 
stay  of  proceedings  by,  after  judgment — summons  for,  [90]. 
striking  out  name  as  co-plainti£E — summons  for,  [91]. 
conditional  contract  to  grant  lease,  1164.  See  Infants'  Peopeety  Act,  1830. 
Conveyancing  Act,  1881 — appointment  of  trustees  on  behalf  of  infant  bene- 

ciaries — originating  summons  for,  [2169]. 
co-plaintifl:  making  defendant — summons  or  notice  for,  [87]. 
custody  of,  summons  (originating)  by  mother  for,  [1397]. 
default  in  appearance  on  behalf  of,  [99],  [134],  [429].     See  Guabdian 

AD  LITEM. 
description  of,  in  writ,  [206]. 
guardian  of.     See  Guakdian  (700—712);  Guardian  AB  LITEM  (52 — 56); 

GuAEDiAN,  Special,  711  (o). 
guardianship  of;  summary  of  material  provisions  of  R.  S.  C.  dated  17th 
December,  1887,  under  the  Guardianship  of  Infanfa  Act,  1886. ..699. 
appointment  of  guardian  to  act  with  the  mother,  where  no  action  or 
other  proceeding  is  pending  by  reason  whereof  infant  is  a  ward 
of  Court — originating  summons  for,  [1395]. 
afBdavit  in  support,  [1401]. 
consent  to  act,  [1402]. 
removal  of  guardian  and  appointment  of  another,  originatiiig  sum- 
mons for,  [1398]. 
custody  of  infant,  originating  summons  by  mother  for,  [1397]. 
guardians  provisionally  nominated  by  deceased  mother,  that  they  may 

act  jointly  with  the  father — originating  summons  for,  [1396]. 
relief  under  the  Act,  for,  where  an  action  or  proceeding  is  pending  by 
reason  whereof  the  infant  is  a  ward  of  Court — summons  for,  [1399]. 
.statement  of  particulars  as  to  infants,  [1403]. 
title  to  originating  summons,  regulations  as  to,  495,  [1078]. 
.  inquiry  as  to  action  by.     See  action  by,  supra. 
judgment  against,  showing  cause  against,  on  coming  of  age,  56  et  seq., 
[105—110]. 
born,  after,  continuing  proceedings  against — petition  of  course  for, 
[161]. 
judgment:  making  absolute — ^motion  paper  for,  [109]. 

affidavit  in  support,  [110]. 
jurisdiction:  out  of,  leave  to  take — summons  for,  [1410]; 

undertaking  to  bring  back,  [1411]. 
leases  by  or  to,  1162 — 1165.     See  Infants'  Peopeety  Act,  1830. 
maintenance  and  advancement  of:   allowance  for  maintenanoe— summons 
for,  [1412]. 
affidavit  in  support,  [1413]. 
increase  of — summons  for,  [1414]. 

•statement  of  particulars  as  to  infant's  fortune  and  proposed  scheme 
of,  [1403]. 
Marriage  Act.    See  marriage,  supra. 
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marriage  of:   under  Marriage  Act — petition  under,  for  judicial  approval 
of,  [1422]. 
affidavit  in  support,  [1423], 
committal  of  husband  for — notice  of  motion  for,  [1419]. 
improperly  procured:  affidavit  to  found  action  under  Marriage  Act  for 

a  forfeiture,  [1424]. 
interdicting — ^petition  for,  [1418]. 
leave  for,  of  ward  of  Court — summons  for,  [1425]. 

originating    summons   for    like   purpose, 
[1426]. 
proof  of — affidavit  in,  [1429]. 
settlement  on — where  infant  a  ward  of  Court: 
preparation  and  completion  of,  [1428]. 
proposals  for,  [1427]. 
settlement  on:  when  not  a  ward  of  Court — sanction  to — summons  for, 
[1430]. 
affidavit  in  support,  [1431]. 
preparation  and  completion  of,  [1432]. 
recital  in,  of  the  order  approving  the  same,  [1433]. 
validity  of:  inquiry  as  to— notice  of  motion  for,  [1420]. 
petition  for,  [1421]. 
next  friend  of,  44 — 50.     See  Next  Feiend. 
notice  of  judgment:  service  of,  on.     See  service^  infra. 
payment  into  and  out  of  Court  of  legacy,  &c.  to,  1126-*-1134.    See  Tkcstee 

Act,  1893. 
proceedings  against,  51 — 59.     See  GnAEDlAN  AD  LITEM. 
proceedings  by,  44 — 51.    See  action  by,  supra. 
service  of  writ  of  summons  on,  how  effected,  51  (j). 

service  on,  personally — summons  for  leave  to,  51  (jr),  [92] ;   affidavit  in 
support,  [93];   summons  that  service  effected  on  shall  be  deemed 
good,  [94],  [370];   affidavit  in  support,  [95],  [371]. 
father  or  guardian  of,  181  (r);  affidavit  of,  [426]. 
Settled  Liand  Acts — appointment  of  person  to  exercise  powers  under,  on 
behalf  of  infant — originating  summons  for,  [2245]. 
appointment  of  trustees  or  persons  to  exercise  powers, 
where  infant  absolutely  entitled  to  undivided  share 
— originating  summons  for,  [2246]. 
settlement  on.     See  marriage,  supra. 
special  guardian  for,  711  (o).     See  Guaedian,  Si'ecial. 
trustee,  vesting  ordetrs,  1114,  1117.    See  Trustee  Act,  1893. 
ward  of  Court.    See  Waed  of  Court. 
writ  of  summons  against:  service  of.    See  service,  supra. 
INFANTS'  PROPERTY  ACT,  1830. ..1162—1165. 

conditional  contract  to  grant  lease  of  infant's  lands,  [1380],  [2181]. 
petition  to  carry  into  effect,  [2182]. 
summons  for,  [2183]. 

affidavit  in  support,  [1268],  [2184]. 
surrender  of  lease  and  acceptance  of  new  lease  on  behalf  of  infant  or  mar- 
ried woman:  appointment  of  nominee  to — ^petition  for,  [2177]. 
summons  for  the  like,  in  case  of  an  infant  ward  of  Court,  [2178]. 
and  grant  of  a  new  lease:  where  reversion  belongs  to  infant  or  mar- 
ried woman — petition  for,   [2179]. 
summons  for  the  like  in  case  of  an  infant  ward  of  Court,  [2180]. 
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INFANT  SETTLEMENTS  ACT,  726—729.    See  Infant,  marriage. 

originating  summons  or  petition  under,  regulations  as  to  title  of,  495, 
[1078]. 

INFERIOR  COURT:  County  Court,  1040—1049.    See  CouNTr  Court. 

Mayor's  Court  of  London,  1049 — 1052.    See  Mayor's  Court  of  London. 
removal  from,  1053 — 1055.    See  Removal  op  Cause. 

IN  FORMJ.  PAUPERIS,  35—41.    See  Poor  Persons. 

INFRINGEMENT.    See  Injunction,  Copyright,  Patent,  Trade  Marks  and 
Trade  Names. 

INJUNCTION,  872—878;  summary  of  material  provisions  of  R.  S.  C.  1883, 

as  to,  872. 
aifidavit  of  service  of  order  for,  [980],  [1686]. 

ancient  lights:  to  restrain  interference  vrith — ^notice  of  motion  for,  [1672]. 
bUl  of  sale:  to  restrain  sale  of  goods  under — notice  of  motion  for,  [1673]. 
breach  of — notice  of  motion  to  commit,  for,  [1003],  [1007],  [1689]. 
copyright:    to  restrain  infringement  of — notice  of  motion  for,   [1623], 

[1674],  [1675]. 
discharge  of,  for  irregularity — notice  of  motion  for,  [1688]. 
dissolution  of — ^notice  of  motion  for,  [1687]. 
distress  for  rent,  to  restrain — ^notice  of  motion  for,  [1676]. 
grant  of,  873  (6). 

indorsement  on  writ  of  summons  of  olaim.-for,  [318],  [1669]. 
interim — amotion  paper  for,  [1670]. 
interlocutory:  dissolving — notice  of  motion  for,  [1687]. 
irregularity  in  order  for:  discharge  of,  because  of — ^uotioe  of  motion  for, 

[1688]. 
libel  and  slander  on  plaintiff's  trade,  to  restrain — notice  of  motion  for, 

[1682]. 
,        lights:  ancient,  to  restrain  interference  with — notice  of  motion  for,  [1672]. 
marriage  of  ward  of  Court:  to  restrain — notice  of  motion  for,  [1683], 
notice  of  motion  for — general  form  of,  [1671]. 
i        notice  of  order  for,  [1685]. 

partnership  assets  or  business:   to  restrain  interference  with — notice  of 

motion  for,  [1678]. 
patent:  to  restrain  infringement  of — notice  of  motion  for,  [1679]. 
,    pollution  of  a  river:  to  restrain  Local  Board  of  Health  from — ^notice  of 

motion  for,  [1677]. 
rent:  to  restrain  distress  for — notice  of  motion  for,  [1676]. 
service  of  order  for — affidavit  of,  [1686]. 
'    slander  and  libel  on  plainti£E's  trade:  to  restrain — notice  of  motion  for, 

[1682]. 
stock:  to  restrain  transfer  of,  aind  payment  of  dividends — notice  of  motion 

for,  [1680]. 
timber:  to  restrain  felling  of — ^notice  of  motion  for,  [1684]. 
trade  mark:  to  restrain  infringement  of — ^notice  of  motion  for,  [1620], 

[1681]. 
ward  of  Court's  marriage:  as  to,  [1683]. 
writ  of  summons  for,  indorsement  on,  [318],  [1669]. 

And  see  Restraining  Orders  under  5  Vic.  c.  5,  s.  4. 
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INQUIRIES,  553—584. 

additional — summons  for — after  judgment,  [1164],  [1172]. 
advertisement  for  claimants  under,  [1173]. 

affidavit  by  -joint  executors  and  trustees  in  answer  to,  aa  to  real  and  per- 
sonal estate,  [1238]. 
sole  executor  in  answer  to,  as  to  personal  estate,  [1242]. 
trustee  in  answer  to,  as  to  real  estate,  [1243]. 
annuities  and  legacies:  as  to,  581 — 584. 
claims:  as  to,  563^581.     See  CLAm.    . 
district  registry:  summons  for  prosecution  of,  in,  [1167]. 
heirship:  as  to — affidavit  in  answer  to,  [1176]. 

incumbrances:  as  to — affidavit  by  joint  executors  and  trustees  in  answer 

to,  [1238(6)]. 
sole  trustee,  [1243]. 
infant's  action:  as  to,  48,  49.    See  Infant,  Action  by. 
kindred:  as  to — affidavit  in  answer  to,  [1176]. 
legacies  and  annuities:  as  to,  581 — 584. 
partition  action — result  of,  in,  as  to  persons  interested — Master's  certificate 

as  to,  [1529].     See  Partition  Action. 
pedigree:  in  proof  of  heirship  and  kindred,  [1175]. 
'  affidavit  verifying,  [1176]. 

personal  estate:  as  to — affidavit  by  joint  executors  and  trustees  in  answer 

to,  609  (e),  [1238]. 
sole  executor  or  administrator,  [1242]. 
real  estate:  as  to — affidavit  by  joint  executors  and  trustees  in  answer  to, 

[1238]. 
sole  trustee,  [1243]. 
summons  or  notice  for,  287  (a),  [660]. 

title:  as  to — summons  by  purchaser  for,  [1374].    See  Sale  under  Judg- 
ment OB  Order. 
result  of — ^Master's  certificate,  [1222]. 
And  see  Account. 

INQUISITION: 

elegit,  on,  432  («)",  [974].    See  Elegit,  Writ  op. 

INROLMENTS  IN  CENTRAL  OFFICE: 

scheme  under  Railway  Companies  Act,  1314(?»). 

search  for — affidavit  of,  592,  593.  ' 

INSOLVENT  ESTATE:  =~1 

summons  or   notice  to  transfer  administration  of,  to  Bankruptcy  Court, 
43  (e),  [71]. 
affidavit  in  support,  [72]. 

INSPECTION  AND  PRESERVATION  OF  PROPERTY,  995—998;  summary 
of  material  provisions  of  R.  S.  C,  1883,  as  to,  995. 
detention  of  property,  995. 

light  and  air  case:  in  a,  taking  drawings,  &c. — notice  for  inspecticm,  [1884]. 
mining  operations:  of — notice  for  inspection,  [1885]. 
preservation  or  custody  of  property — notice  for,  [1881]. 
process:  of — notice  for,  [1886]. 
sale  of  property — notice  for,  [1882]. 
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INSPECTIOK  AND  PEBSERVATION   OF  PROPERTY— co»<i««e«?. 
samples:  and  taking — notice  for  inspection,  [1883],  [1886]. 
scientific  witnesses,  by,  [1883],  [1886]. 
subject-matter  of  action:   of— notice  for  inspection,  and  to  take  samples, 

[1883]. 
surveyors,  by,  [1884],  [1885]. 
underground  workings:  of — notice  for,  [1885]. 

INSPECTION  OP  REGISTER  OF  MEMBERS,  1221,  1222.     See  Companies 
(Cojjsolidation)  Act,  1908.' 

INTERESSE  8U0,  EXAMINATION  PRO: 
receiver,  in  case  of — summons  for,  [1757]. 
sequestration:  in  case  of — summons  for,  [1031]. 

INTEREST: 

affidavit  of  subsequent,  on  debts  or  legacies,  [1866]. 

statutory  declaration  in  like  case,  [1867]. 
amount  of— affidavit  of,  [1803]. 

statutory  declaration,  [1804]. 
attestation  thereto,  [1805].- 
oarrying  over- — summons  for,  [1877]. 
debts:  on— Master's  certificate  as  to,  734,  [1438  (2)]. 

'  subsequent,  computation  of — affidavit  of,  on  debts  or  legacies,  [1866]; 
statutory  declaration,  [1867]. 
execution  delayed  by  appeal,  where,  757. 
income  tax  on,  not  deducted  in  insolvent  cases,  580  (a), 
legacies,  on — Master's  certificate  as  to,  735,  [1438  (4)]. 
legacies  remaining  unpaid,  on,  583  (Ji). 

payment  of:  corporation  aggregate,  to  officer  of — summons  for,  [1814]. 
corporation  sole,  to — summons  for,  [1813]. 
married  woman,  to^  for  separate  use — summons  for,  [1808]. 
restrained    from    antidpation — summons 
for,  [1809]. 
tenant  for  life,  to — summons  for,  [1807]. 
trustees  of  a  charity — summons  for,  [1818]. 

settlement  or  will,  to — summons  for,  [1811]. 
two  persons,   to — and   survivor,   summons   for,   [1810]. 
Aiid  see  Payment  odt  of  Codrt. 
purchase-money,  on — leave  to  pay  into  Court — summons  for  by  purchaser, 
[1346]. 
leave  to  pay  into  Court  unfler  one  order — summons 

for  by  separate  purchasers,  [1347]. 
lodgment  of.  Master's  authority  for,  [1345]. 
See  Sale  under  Judgment  or  Order. 

INTERIM  DETENTION,  AND  PRESERVATION,  AND  INSPECTION  OF 
PROPERTY.  See  Inspection  and  Preservation  of  Property;  and 
Preservation  op  Property,  Interim. 

INTERIM  INJUNCTION: 

motion  paper  for,  [1670].     See  INJUNCTION. 

INTERIM  RECEIVER: 

appointment  of — motion  paper  for,  [1734].     See  Receiver. 

References  to  the  Forms  are  jn-inted  thus  [479]. 
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INTEBLOCUTORY  APPLICATIONS: 

appeal  from  order  on,  757  (c) ;  motion  paper  for  leave  to,  [1469].     See 

Appeals  to  the  Court  op  Appeal. 
orders  on,  whether  final  or  interlocutory,  758  (a). 

INTERPLEADER   PROCEEDINGS,   851—856;     summary   of  material  pro- 
visions of  R.  S.  C.  1883,  as  to,  851,  852. 
affidavit  in  support  of  interpleader  summons,  [1634]. 
relief,  originating  summons  for,  [1633]. 
sheriff:  by,  856  (p);  summons,  [1637]. 

admission  or  dispute  of  claim,  notice  by  plaintiff,  of,  [1636]. 
notice  to  execution  creditor  of  receipt  of  claim,  [1635]. 
stakeholder:   by,  where  an  action  has  been  brought,   853(e);    summons, 
[1632]. 
where  no  action  has  been  brought,  originating  summons,  [1633]. 
affidavit  in  support,  [1634]. 

INTERPRETER: 

oath  of,  of  evidence,  [788],  [789]. 

oath  of,  verifying  translation,   [17],   [741];   where  foreigner's  affidavit 
taken  in  English,  [15];  in  a,  foreign  language,  [16];  on  a  commission 
abroad,  [731]. 
translation  of  depositions:  verification  of,  by,  [741]. 

INTERROGATORIES,  1002—1009;  summary  of  material  provisions  of  E.  S.  0. 
1883,  as  to,  1002,  1003. 
answer  to:    order   for — notice   for,    [1897];     notwithstanding     objection, 
[1900]. 
form  of,  [1895]. 

further  answer,  order  for — notice  for,  [1899]. 
joint  and  several,  1006  (m). 

non-compliance  with:  attachment  for — ^proceedings  for,  [1903],     See 
Attachment,  Wb.it  of. 
dismissal  of  action  for — notice  for,  [1901]. 
striking  out  defence  for — notice  for,  [1902]. 
resisting,  grounds  for,  1006  (»). 
Buffioienoy  of:  consideration  of,  and  order  for  further  answer — notice 

for,  [1899]. 
supplemental  affidavit — ^notice  for  liberty  to  file,  [1896]. 
time  for:  extension  of — notice  for,  [1894]. 
attendance  for  examination  on,  viva  voce,  notice  for,  [1898]. 
company — to  ordinary  member  of,  1004  (/). 
delivery  of:  leave  for — notice  for,  1003  (<?),  [1890]. 

company  or  corporation,  officer  of:  to — notice  for,  [1891], 
dismissal  of  action  for  non-compliance  with  order  to  answer — notice  for, 

[1901]. 
examination  viva  voce  on — ^notice  for,  1007  (p),  [1898]. 

witnesses,  under  a  commission,  [734]. 
form  of,  [1892]. 

leave  for,  1003  (e).     See  delivery  of,  supra. 
notice  i'or,  leave  to  deliver,  [1890],  [1891]. 
objection  to — notice  to  answer  notwithstanding,  [1900]. 
postponement  of,   until   after   issue   or   question   determined — notice   for, 
[1893]. 

Seferenoes  to  the  Forms  are  printed  thus  [479]. 
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LNTERROGrATORIES— continued. 
privilege,  1006  (»). 

resisting  diaoovery  by,  grounds  for,  1006  («). 
security  for  costs  of,  999. 

lodgment  of  money  to  security  for  coats  account — request  for,  [1887]. 
payment  out  to  solicitor  of  money  lodged  as — request  for,  [1888].    . 
person  entitled  to — certificate  as  to,  [1889]. 
sufficiency  of  answer  to.    See  answer,  supra. 
unsound  mind,  person  of,  against,  1003  («). 

INVESTMENT: 

Copyhold  Act,  under,  1153—1155.    See  Copyhold  Act,  1894. 
-  Defence  Acts,  under,  1283—1286.     See  Defence  Acts,  1842  to  1873. 
fund  in  Court,  of,  987 — 990.    See  Investment  of  Money  in  Codet. 

in  real  eatate,  584^-605.  See  Investment  in  Real  Estate. 
Lands  Clauses   Consolidation  Acts,  under,   1167  (m),   (p).      See    Lands 

Clauses  Consolidation  Acts,  1845,  1860  and  1869. 
Parliamentary  deposit,  of,  1297  (?)•    See  Paeliamenta»y  Deposits  AbtS. 
real  eatate,  in,  584 — 605.    See  Investment  in  Eeal  Estate. 

INVESTMENT  OF  MONEY   IN  COUKT,  987—990;    aummary   of  material 

provisions  of  S.  C.  Funds  Rules,  1905. ..987,  988. 
certificate  of  investment — request  for,  [1868]. 
conversion  of  existing   securities  "into     other     securities — summons     for, 

[1872]. 
dividends:  diacontinuing  inveatment  of — request  for,  [1869]. 
investment  in  stock:  of  cash  or  money  on  deposit — summons  for,  [1870]; 

the  like  for  investment  in  railway  stock,  [1871].    And  see  Payment  into 

Court. 
order  for,  when  requisite,  989  (c). 

INVESTMENT  IN  REAL  ESTATE,  584—605. 

abstract  of  title:  examination  of,  ou^ — affidavit  of,  by  solicitor,  [1209]. 

another  person,  [1210]. 
approval  of  investment  by  trustees  of  trust  fund  in  purchase  or  mortgage — 
summons  for,  [1207]. 

affidavit  of  surveyor  in  support,  [1208]. 
conveyancing  counsel,  reference  to,  588 — 592;  summary  of  material  provi- 
sions of  R.  S.  C.  1883,  as  to,  588.    And  see  Conveyancing  Counsel. 
advise  on  title  and  settle  draft — direction  to — ^memorandum  of,  by 

Master,  [1211]. 
note  of  name  of  conveyancing  counsel  thereon  in  rotation,  [1212]. 
draft  Settled  by  conveyancing  counsel — certificate  of  solicitor  verifying  copy 

of,  [1213]. 
engrossment  of  deed:  examination  of — affidavit  of,  [1214]. 
memorandum  of  identity  of,  [1215]. 
examination  of  abstract  of  title  on — affidavit  of:  by  solicitor,  [1209]. 

another  person,  [1 210  ] . 
execution  of  deed — affidavit  of,  [1223]. 

by  a  company,  affidavit  of,  [1224]. 
certificate  of,  [1222],  [1225]. 

where  fund  in  Court  is  to  be  dealt  with,  [1226]. 
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INVESTMENT  IN  REAL  WrATB-continued. 

inquiry  into  title:  result  of— certificate  of,  by  Master,  [1222]. 
searches  on,  889 — 602.    See  Searches  foe  Incumbrances. 
affidavit  of  result  of,  [1216]. 

as  to  compositions  or  schemes  of  arrangement  under  Bank- 
ruptcy Act,  1883... 596. 
Court  Rolls,  595. 
enrolments  in  the  Central  Office  which  have  been  transferred 

to  the  Public  Record  Office,  592. 
identity  of  persons  against  whom  searches  made,  598. 
Lancaster:  Common  Pleas,  in,  at,  598. 

Palatine  Court,  in,  597. 
land  improvement  rent  charges,  597. 
Land  Transfer  Act,  pending  application  for  registration  under, 

596. 
Middlesex  Registry,  594. 
receiving  orders  and  adjudications    under    Bankruptcy    Act, 

1883. ..595. 
writs,  orders,  lis  pendens,  &o.,  596. 
settlement  of  deed — certificate  of,  by  Master,  [1222]. 
surveyor — ^affidavit  by,  [1208]. 

IRELAND: 

orders  made  in  Chancery  Division  of — enforcing-  in  England,  407. 
enrolment  of,  docket  for,  [921]. 

petition  for,  [920]. 
exemplification  of,  [918]. 

certificate  of  Lord  Chancellor  of  Ireland,  [919]. 
orders  made  in  Chancery  Division  of  England,  for  enforcing  in  Ireland,  403. 
exemplification  of,  [909];  docket,  [910]. 

IRREaULARITY: 

amendment:  in  order,  for — summons  or  notice  to  discharge  order,  and  to 

strike  out  amendments,  [363]. 
appearance,  in — ^proceedings  to  set  aside  for,  176 — 178.     See  Appearance. 
attachment:  order  for — discharging  for  irregularity — notice  of  motion  for, 

[1012]. 
injunction,  in  order  for — discharge  of  order — notice  of  motion  for,  [1688]. 
judgment,  in  service  of — summons  to  enter  memorandum  of  service,  [1157]. 
judgment,  in,  setting  aside  for,  notice  of  motion  or  summons  for,  [445], 

[651]. 
writ  of  summons — in  service  of — setting  aside,  summons  for,  [392]. 

IRRELEVANT  MATTER: 
affidavit,  in,  3  (s). 
interrogatories,  in,  1006  («). 

ISLE  OE  MAN: 

affidavits  in,  before  whom  sworn,  6. 

ISSUES  OF  PACT,  summary  of  material  provisions  of  R.  S.  0.  1883,  as  to,  288. 
determination  of,  by  different  modes — or  at  different  times,  summons,  or 

notice  for,  [819]. 
form  of. issue  for  trial  without  pleadings,  289  (/),  [662]. 

Heferenres  to  the  Forms  are  printed  thus  [479]. 


1414  INDEX. 

ISSUES  OF  'PKCT— continued. 

judgment  after  trial  of,  on  motion  for  judgment,  [888]. 
jury:  trial  of,  by — notice  of  motion,  summons,  or  notice  for,  [817],  [842]. 
trial  of:  without — summons,  or  notice  for,  [820]. 
without  pleadings,  288;  notice  of  motion,  summons,  or  notice  for  trial 
of,  [661]. 
trial  of:  different  modes  of,  or  at  different  times  for  different  issues — sum- 
mons, or  notice  for,  [819]. 
without  pleadings,  288;  summary  of  material  provisions  of  E.  S.  0.  1883, 
as  to,  ibid. 
notice  of  motion,  summons,  or  notice  for,  [661]. 


JOINDEE: 

causes  of  action:  of,  133;  summary  of  material  provisions  of  R.  S.  C.  1883, 
as  to,  133 — 4,  134  (i);  with  recovery  of  land:  leave  for — amotion  paper 
for,  [352]. 

JOINT  AFFIDAVIT: 

formal  parts  of,  [10],  footnote  to,  ibid. 

JOINT  CASE: 

on  appeal  to  House  of  Lords,  foi-mal  parts  of,  [1515].  See  Appeal  to 
THE  House  of  Lords. 

JUDGE: 

transfer  from  or  to,  1035—1039.     See  Transfer  of  Oausr,  &o. 

JUDGES'  CHAMBERS,  483—739. 

JUDGMENT  (and  ORDER),  386—395. 

accounts    and    inquiries,  additional,   after,   summons   for,    [1172].      Sea 

Account,  and  Inquiries. 
adding  to:  summons  for,  [1164]. 

time  for:    extension  of — summons  for,   [1162];    after  time  expired, 
[1163]. 
admissions,  on,  in  pleadings,  notice  of  motion,  summons,  or  notice  for, 

[629].    See  Admissions. 
advertisement  of,  notice  of,  [1153]. 
appearance  after,  171  (A),  172.    See  Appearance. 
appointment  to  settle  and  pass,  [891]. 

attendance  of  parties  at  proceedings  under,  in  Chambers,  S51 — 553. 
award,  in  pursuance  of — setting  aside,  notice  of  motion  for,  [2318].     See 

Award. 
certificate  verifying  copy  of,  for  Chambers,  [1168]. 
Chambers:  proceedings  under,  in,  538 — 698. 
clerical  errors  in,  rectifying,  394  (o).    See  Clerical  Breors. 
Companies  (Consolidation)  Act,  1908,  under: 

alteration  of  objects  of  company — for  directions  as  to  hearing  petition, 

[2256]. 
enforcing  orders  under  sect.  180  (2) — amotion  paper  to  make  an  order 

made  by  Scotch  or  Irish  Court  an  order  of  High  Court,  [917]. 
reduction  of  capital — where  list  of  creditors  directed,  [2271]. 

dispensed  with,  [2272]. 

Seferenoes  to  the  Forma  are  printed  thus  [479]. 
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JUDGMENT  (and -ORDER)— «w«»«e(ir. 

oondnot  of  proceedings  under,  548,  549.    See  Conduct  of  Cause. 

confession  of  defence  on,  for  costs,  [480],  [879]. 

copy  of,  for  Chambers,  certificate  verifying,  [1168]. 

costs:  for,  on  payment  into  Court  by  defendant,  where  amount  accepted  m. 

satisfaction  of  entire  cause  of  action,  204  (j),  [459],  [878]. 
default:  in,  179—194,  278—284.    See  Judgment  in  Default. 
default    in    obedience    to,  437—447.      See  Attachment,   Writ  op,   and 

Committal. 

defendant  not  appearing  at  trial— judgment  for  plaintifl,  [889]. 
discharge  of— enlarging  time  to  apply  for— summons  for,  [1162]. 

after  time  expired,  [1163]. 
discontinuance:  on,  for  costs,  [654],  [880]. 
dismissing  action  where  plaintiff  does  not  appear,  [890]. 
drawing  up,  390 — 394.    See  Judgment,  Entby  of. 
enforcing,  395 — 482.    See  Execution. 
entry,  390 — 394.    See  Judgment^  Entry  op. 
evidence,  entry  of,  in,  387  (A), 
execution  of,  395 — 482.    See  Execution. 
final,  leave  to  sign,  notwithstanding  appearance,  [452]. 
affidavit  ui  support,  [453];  in  reply,  [454]. 
where  order  made  under  R.  S.  C,  Order  XIV.,  [455]. 
final  or  interlocutory,  for  purposes  of  appeal,  whether,  758  (e). 
foreclosure  action,  in:  proceedings  under,  794^—808. 
forms  of,  [875—890]. 
further   consideration  in  administration  action;    where  estate  insolvent; 

form  of  minutes  of,  [1458]. 
impeaching,  for  fraud,  action  for,  857. 
indorsement  on,  for  service,  435  (e),  [890a],  [979]. 

infant  horn  after,  continuing  proceedings  against — petition  of  course  for, 
[161]. 
making  absolute  against,  on  coming  of  age — ^motion  paper  for,  [109]. 
'  affidavit  in   support, 

[110]. 
showing  cause  against,  on  coming  of  age,  56  (*),  57.    See  Infant. 
Inferior  Court,  of,  1053 — 1055.    See  Removal  of  Cause. 
injunction,  for — service  of — affidavit  of ,  [980],  [1686]. 
interlocutory,  for  damages,  [431],  [438],  [440],  [634],  [635],  [638], 

[643]. 
Ireland:   enforcement  of  English  judgment  or  order  in,  403.     See  Judg- 
ments Extension  Act,  1868. 
of — enforcement  in  England,  407 — 409. 

enrolment  of,  docket  for,  [921]. 

petition  for,  [920]. 
exemplification  of,  [918]. 

certificate  of  Lord  Chancellor  of  Ireland,  [919]. 
Judge,  after  trial  of  action  before,. without  a  jury,  [882]. 
Judge,  at  trial  of  action  before,  without  a  jury,  [881]. 
Judgment  in  pursuance  of  order,  [886]. 

Judgments  Extension  Act,  1868:  certificate  under.    See  Judgments  Exten- 
sion Act,  1868. 
jury:  after  trial  by,  [883]. 
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JUDGMENT  (and  OnBBW)— continued. 

Lancaster,  Palatine  County  of,  Court  of  Chancery,  of,  enforcing,  406. 
motion  paper  to  make  order  an.  order  of  the  High  Court,  [915]. 
affidavit  in  support,  [916]. 
land.    See  recovery  of  land,  infra. 

memorandum  to  be  indorsed  on  copy  for  service,  43S  (e),  [890a],  [979]. 
minutes  of — notice  of  motion  to  vary,  [893]. 
motion  for,  352 — 357.    See  Judgment,  Motion  for. 
on,  [887]. 

on:  after  trial  of  issues  of  fa,et,  [888]. 
neglect  in  obeying,  proceedings  on,  437—447.    See  Attachment,  Wkit.op, 

and  Committal. 
notice  of,  538 — 548.  ;£fee  Judgment,  Notice  of. 
notice  of  motio^  for,  352 — 357.    See  Judgment,  Motion  Poe. 
nunc  pro  tunc — ^memorandum  for  entry  of,  394  (2),  [895]. 
order,  in  pursuance  of,  [886]. 

Order  XIV.,  r.  1:  under,  [4S5],  [877],  199—202;  summary  of  provisi^nB 
of  Order  XIV.. ..199.  ;; 

entry  of — summons  for,  [452]. 

affidavit  in  support,  [453]. 
answer,   [4S4]. 
Palatine  Court:  County  of  Lancaster,  Court  of  Ctanoery  of,  enforcing  judg- 
ment qf,  406. 
parties  by  service  of  notice  of,  538—548.     See  Judgment,  Notice  of.    „ 
passing:  appointment  for,  392,  393,  [891]. 
plaintiff  not  appearing — ^judgment  dismissing  action,  [890]. 
proceedings  under,  in  Chambers,  538 — 698. 
recovery  of  land,  in  action  for,  in,  default  of.  appearance,  188  (.1!),  189  Q«), 

delivery  of  defence,  280  (?),  281  (m).    And  see  Judgment  in  Default, 
and  Land,  Action  foe  Recoveey  of. 
rectifying,  394;  motion  paper  for,  [897]. 

notice  of  motiou  or  summons  for,  [896]. 
'     referee:  after  trial  before,  [871],  [884]. 

of  questions  of  account,  [872],  [885]. 
award  on,  after  order  of  reference  by  consent,  [873]. 
register — application  to,  [1033];   re.-register,  to,  [1034]. 
Royal  Courts  of  Justice — search  in — requisition  for,   [1220].     And  see 

Seaeches. 
sale  of  land  in  order  to  satisfy — originating  summons  for,  [1037]. 
Scotland:  enforcing  in,  403.     See  Judgments  Extension  Act,  1868. 
search  for,  in  office  of  Land  Begistry — requisition  for,  [1219],  [1221]. 

And  see  Seabches. 
service  of:  affidavit  of,  435  (/),  [980],  [983]. 
substituted — summons  for,  436  («),  [981]. 

affidavit  in  support,  [982]. 
when  not  required  previous  to  issuing  execution,  434  (6). 
setting  aaide,  for  default  in  appearance,  192  (/).     See  Judgment  in  De- 
fault. 
delivery  of  pleading,  282.    See  Judgment'  in 
Default. 
irregularity,  193  [K),  194,  283.    See  Ireegulaeity. 
setting  aside  or  rectifying — motion  paper  for,  [897]. 

notice  of  motion  or  summons  for,  [896], 

References  to  the  Forms  are  'printed  thus  [479]. 
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JUDGMENT  (and  OHDlE,'R)—oontinued. 

showing  cause  against,  by  infant  on  coining  of  age,  56  (ty,  57.    See  Infant. 

special  case,  on,  1075 — 1079.    See  Special  Case. 

specially  indorsed  writ  under  Order  XIV.,  on,  [4SS],  [877].    See  Order 

XIV.,  supra, 
specific  performancfe,  in  action  for,  directing  inquiry  as  to  title — summons 

to  proceed  on,  [1170],  [1540].    And  see  Specific  Perpokmance. 
third  party,  76 — 83.    See  Thied  Party. 
time  for  obeying:  fixing — summons  for,  [977]. 

extension  of  time  fixed- — simimons  for,  [978]. 

for  doing  act  enjoined  by,  [984]. 

and  for  interim  stay  of  execution — notice 
of  motion  or  summons  for,  [906]. 
trial  by  Judge  alone:  on,   [881],  [882];   by  jury,  [883];   by  referee, 

[871],  [884];  by  referee  of  questions  of  account,  [872],  [885]. 
varying:  enlargement  of  time  to  apply  for — summons  for,  [1162]. 

,  after        time       expired, 

[1163]. 
varying:  on  appeal — respondent's  notice  for,  762  (r),  [1480].    See  Appeal 

TO  THE  CODRT  OF  APPEAL. 

JUDGMENT  IN  DEFAULT: 

of  appearano&,  179 — 194;  summary  of  material  provisions  of  R.  S.  O.  1883, 
as  to,  179,  180. 
account:  for,  190(6);  summons  for,  order  for,  [441],  [442]. 
administration,  191,  [441],  [442]. 
foreclosure,  191,   [441],   [442]. 
partnership,  190,  [441],  [442]. 
redemption,  192,  [441],  [442]. 
affidavit  of  service,  [426]. 

must  be  filed  before  proceeding  to  obtain,  179. 
final,  after  assessment  of  damages,  [434],  [440],  [637],  [645]. 
form  of,  [875]. 
goods:  in  action  for,  and  damages,  or  either,  186 — 188. 

for  recovery  of  damages  for  detention  of  chattels — summons  for, 

[431]. 
for  recovery  of  specific  chattels — ^final  judgment  for,  and  inter- 
locutory judgment  for  recovery  of  damages  for  detention-,  [432]. 
value  of,  or  damages  ascertained  otherwise  than  by  writ  of  inquiry 
— summons  for,  [433]. 
land:  in  action  for  recovery  of,  188  (s);  for  recovery  of  whole,  [435]; . 
for  recovery  of  part,  [436]. 
and  for  arrears  of  rent,  final  judgment,  [437]. 
and  interlocutory  judgment   for  mesne   profits   or   damages   for 

breach  of  contract,  [438]. 
mesne  profits  or  damages  ascertained  otherwise  than  by  writ  of 
inquiry,  [433],  [439]. 
final  judgment  after  assessment  of,  [440]. 
liquidated  demand,  whether  writ  specially  indorsed  or  not,  [430]. 
setting  aside,  192(/);  summons  for  where  regularly  entered,  [443]. 
affidavit  in  support,  [444]. 
for  irregularity,  193(A);  summons  for,  [445],  [651]. 

affidavit  in  support,  [446]. 
when  no  appearance  at  trial,  371  (»i) ;  notice  of  motion  for,  [838]. 
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JUDGMENT  m  B^FATTLT— continued, 
of  appearance — continaed. 

trial,  at — by  defendant — form  of,  [836],  [889]. 
plaintiff— form  of,  [837],  [890]. 
setting  aside — notice  of  motion  for,  [838]. 
of  claim,  delivery  of  statement  of,  277  (o),  (6).    See  Dismissal  of  Action, 

and  Pboseoution,  Want  op. 
of  defence,  278 — 281 ;  summary  of  material  provisions  of  R.  S.  O.  1883,  as 
to,  276—277. 
damages:  in  action  for,  and  debt,  [638] ;  where  part  of  claim  admitted 
— ^notice  for  leave  to  sign  judgment,  [646]. 
ascertainment  of  damages  otherwise  than  by  writ  of  inquiry — 

summons  for,  [433],  [636],  [639],  [644]. 
final,    [635];    after  damagpes   assessed,    [434],    [440],    [637], 

[640]. 
interlocutory,  278  (e),   [634]. 
debt  or  liquidated  demand:  in  action  for — form  of,  [633]. 

final  judgment  for  debt  and  interlocutory  for  damages,  [638]. 
defendants,  some  or  one  only  in  default,  281  (jn). 
form  of,  [876]. 

goods:   in  action  for  return  of  specific,  and  damages  for  detention, 
[635]. 
interlocutory,  [638]. 

value  of,  or  damages — ^summons  for  ascertainment  thereof  other- 
wise than  by  writ  of  inquiry,  [433],  [636],  [644]. 
land:  in  action  for  recovery  of,  280  Q),  [641];  and  arrears  of  rent, 
[642];     and    interlocutory  judgment    for  mesne  profits   and 
damages,  [643]. 
ascertainment  of  damages  otherwise  than  by  writ  of  inquiry — 
summons  for,  [433],  [644]. 
final  judgment  after  assessment  of  damages,  [440],  [645]. 
motion  for  judgment  in  any  other  action — notice  of,  [647],  [798]. 
setting  aside,  282  (r);  notice  of  motion  or  summons  for,  [649]. 
affidavit  in  support,  [650]. 
irregularity,  for — notice  of  motion  or  summons  for,  [651]. 

affidavit  in  support,   [446],   [652].     See 
Ieregulaeity. 
of  pleading.    See  Dismissal  of  Action,  and  Prosecution  of  Action. 
of  reply  or  subsequent  pleading,  282  (j),  [632]. 

JUDGMENT,    ENTEY    OP,   390—394;    summary  of  material  provisions   of 
E.  S.  C.  1883,  aa  to,  390—1,  391—2. 
brief:  production  of,  on — notice  of  motion  for,  [892]. 
engrossment:  return  of,  for — notice  of  motion  for,  [894]. 
fees  payable,  391 . 

minutes — ^notice  of  motion  to  vary,  [893]. 
mode  and  place  of,  390. 
mmc  pro  tunc — ^memorandum  for,  [895]. 
Eegistrar:   appointment  by,  for  settling  or  passing  judgment  or  order, 

[891]. 
return  of  engrossment  for — notice  of  motion  for,  [894]. 
special  allowanoe  for  settling — memorandum  of,  [894a]. 
trial:  at,  Associate's  certificate  of,  [857]. 
varying  minutes  on — notice  of  motion  for,  [893]. 
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JUDGMENT,  MOTION  FOR,  352—357;   sununary  of  material  prOYisions  of 
a.  S.  O.  1883,  as  to,  352. 
brief  on,  [809  (1)];  indorsement  on,  [809  (2)]. 
canse  book,  to  be  set  down  in,  356  (m) . 
fee  on  setting  down,  356  (») . 
issues,  after  trial  of,  [799]. 
issues:  postponement  of,  and  leave  to  set  down  action  on^summons  or 

notice  for,  [800]. 
judgments  on.    See  Judgment. 

notice  of,  353 — 356;  form  of,  where  no  judgment  entered,  [798];   after 
trial  of  issues,  [799]. 
extension  of  time  for  serving — summons  or  notice  for,  [803]. 
'prmoipe  for,  [804]. 
service  of,  353  (a). 

extension  of  time  for — summons  or  notice  for,  [803]. 
setting  aside  judgment  entered  and  entering  anotlier — ^notice  of  motion  fop, 
.     [801]. 

the  like  where  judgment  directed  by  a  referee,  [802], 
setting  down  action  on,  356  (m),  357;  time  for,  352;   prcscipe  for,  [804]; 
fee  payable,  356  («). 
notice  of,  [805];  service  of— affidavit  of,  [806],  [815]. 
"short:''  fitness  to  be  heard  as,  357  (jo);   certificate  of,  [807];   notice  of 

marked,  [808]. 
time  for  return  of,  353  (6). 

JUDGMENT,   NOTICE   OF,   538—548;    summary   of   material   provisions   of 
R.  S.  C.  1883,  as  to,  538,  539. 
advertisement,  by,  [1153], 
affidavit  of  service  of,  [1154],  [1155]. 

on  numerous  persons,  [1156]. 
appearance  by  party  served — ^memorandum  of,  [1161]. 
certificate  of  entry  of  memorandum  of  service  of,  [1159]. 
debenture  holders,  to,  by  circular,  [1151],  [1575]. 
directions,  special,  as  to  the  mode  of  service  of — summons  foi-,  540  {p), 

[1152]. 
discharging,  varying,  or  adding  to  judgment,  after — enlargement  of  time 

for — summons  for,  [1162];  the  like  after  time  expired,  [1163]. 
dispensing  with,  on  particular  persons,  summons  for,  540(2?),  [1152]. 

statement  of,  in  Master's  certificate,  783  (K),  [1438]. 
formal  parts  of,  [1149]. 
memorandum  indorsed  on,  in  case  of  infant,  or  person  of  unsound  mind, 

[1150]. 
service  of:   affidavit  of,   [1154];    another  form,    [1155];   on  numerous 
persons,  [1156];  schedule,  form  of,  545. 
irregular:  memorandum  of,  entry  of,  certificate  of,  [1159]. 

summons  for  leave  to  enter,  [1157]. 
jurisdiction,  out  of,  541  (r). 
memorandum  of,  entry  of — certificate  of,  [1159]. 

proBcvpe  for,  [1158]. 
verifying  copy  for  Chambers  of  certificate  of,  [11 60]. 
parties,  by,  83,  638. 
special  directions  as  to — summons  for,  [11S2]. 

JUDGMENTS  EXTENSION  ACT,  1868: 

certificate  under,  affidavit  of  solicitor  applying  for,  [911]. 
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JUDGMENTS  EXTENSION  ACT,  lS68—conUnued. 

certificate  under — where  judgment  for  plaintiff,   [912];    for  defendant, 
[913]. 
presentation  of — ^minute  of,  [914]. 
exemplification  of  an  English  decree  or  order  for  enforcement  in  Ireland, 
[909];  docket,  [910]. 

JUDICIAL  TRUSTEES  ACT,  1896... 1136— 1143;  summary  of  material  pro- 

Tisions  of  Judicial  Trustee  Rules,  1897. ..1136— 1138. 

;  appointment  of  trustee:  originating  summons  for,  where  application  not 

made  in  pending  matter,  [2153];  summons  for  like  purpose,  where 

application  made  in  pending  matter,  [2154]. 

official  of  the  Court,  appointment  of,  as  truatee,  orig^ating  eummonfl 

or  summons  for,  [2155]. 
official  solicitor,  appointment  of,  as;   originating  summons  by  person 
of  unsound  mind  for,  [2156]. 
discontinuance  of  trustee:  summons  for,  [2160]. 
.'     originating  summons  or  petition  under,   regulations  as  to  title  of,  495, 
[1078]. 
removal  of  trustee:  summons  for,  [2159]. 

statement  of  facts,  on  application  for  appointment  of  trustee,  [2157]. 
affidavit  verifying,  [2158]. 

JURAT,  7  (e). 

blind  deponent:  of  a,  [14]. 
foreign  deponent:  of  a,  [IS],  [16]. 

forms  of — where  only  one  deponent,  [11];  where  several  deponents,  [12]. 
illiterate  deponent:  of  an,  [14]. 
marksman:  of  a,  [14]. 
And  see  Oath. 

JURISDICTION:  affidavit— sworn  out  of,  6.    See  Affidavit. 

service  of  writ  of  summons  out  of,  150 — 162.    See  Sbevicb  out  of  Jubis- 

DICTION. 

JURY,  372—375. 

affirmation  of  a  Quaker  or  Moravian  on  the,  [851]. 

objector  to  oath,  of  an,  [862]. 
caUing,  [847]. 

certificate  of  officer  after  trial  by,  376  (o),  [857]. 
challenge  to  the  array  of  the,  [848]. 

to  the  poll — oath  of  triers,  [849]. 
considering  verdict — oath  of  usher  in  charge  of,  [855]. 
issues  of  fact:  trial  of,  with — summons  or  notice  for,  [817],  [842]. 

without  jury — summons  or  notice  for,  [820].     A?id 
see  Issues  op  Eact. 
oath  by,  [850]. 
special,  373;  summary  of  material  provisions  of  R.  S.  C.  1883,  as  to,  373. 

notice  for,  [843];  to  sheriff,  [845]. 

summons  or  notice  for,  [844]. 
summons  or  notice  for  trial  of  action  with,  [817],  [842]. 
verdict,  delivery  of,  [856];  oath  of  usher  of  Court,  [855]. 
view  by,  374;  summons  or  notice  for,  [846]. 

fees  on,  374  {t). 

And  see  Teial — Issues  op  Fact. 
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LANCASTER,  PALATINE  COUNTY  OF,  COURT  OP  CHANCERY  01'' i 
euforoing  judgment  of,  406. 

motion  paper  to  make  order  of  the  Court  an  order  of  the  High  Court, 
[91S]. 
a£Sdavit  in  support,  [91 6J. 
searches  in,  afSdavit  of,  597. 
eearches  in  Common  Pleas  at,  affidavit  of,  698. 

LAND: 

entry  upon,  for  purpose  of  inspection — notice  for,  [1884]. 

the  like  for  inspection  of  underground  workings,  [1885].    See  Inspec- 
tion AND  Peeseevation  OP  Peopeety. 
Liands  Clauses  Consolidation  Act — taking  under,  1165 — 1174.     See  Lands 

Clauses  CoNSOLniATiON  Acts. 
portions  or  other  charges  on,  raising,  statement  of  claim  in  action  for, 
[512]. 

LAND,  ACTION  FOR  RECOVERY  OF,  172—174;  summary  of  material  pro^ 
visions  of  R.  S.  6.  1883,  as  to,  172  (3). 
appearance  in,  as  landlord,  limited  to  part  of  property  mentioned  in  writ 
— memorandum  of,  [405]. 
notice  of,  [406]. 

person  not  named  in  writ,  by — ^memorandum  of,  [413] ;  summons  for 
leave  for,  [410] ;  notice  of  motion  or  summons  for,  after  judgment, 
[411];  affidavit  in  support,  [412]. 
defence,  form  of,  [596]. 

defence:  limited  to  part  of  property — further  and  better  particulars  of — 
notice  for,  [409]. 
notice  limiting  defence  to  part  only  of  property  mentioned  in  writ, 
[407]. 
extension  of  time  to  deliver — notice  for,  [408]. 
joinder  of  other  claims  with  claim  for — amotion  paper  for  leave  to,  134  («), 

[352]. 
judgment  in,  by  default  of  appearance,  188  («)>  189  («),  («),  (j/)- 

of  delivery  of  defence,  280  (l),   281  (m).     And  see 
Judgment  in  Default. 
statement   of   claim   in,   where   action   by   heir-at-law   against   stranger, 
244  (m),  [546]. 
by  landlord  against  tenant  whose  term  has  expired,  244  (Z),  [336], 
[545]. 
writ  of  summons  in — service  of — ^affidavit  of,  in  case  of  vacant  possession, 
[427]. 
special  indorsement,  [336]. 

LAND  TRANSFER  ACTS,  1875  and  1897. ..1175,  1176. 

originating  summons  or  petition  under,  regulations  as   to  title  of,  496, 

[1078]. 
reference  by  or  appeal  from  the  Registrar  to  the  Court,  originating  sum- 
mons on,  [2195]. 

LANDS  CLAUSES  CONSOLIDATION  ACTS,  1845,  1860  and  1869.. .Il65— 
1174. 
bUl  of  eos^,  under  s.  83:  taxation  of — petition  of  course  for,  [2194]. 
deposit  under:  interim  investment  of,  and  payment  of  income  to  tenant  for 
life — summons  for,  [2188], 
investment  in  land  of:   approval  of— summons  for,  [2189]. 
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liANDS  CLAUSES  CONSOLIDATION  ACTS,  1845,  1860  and  lS69—conUnued. 
infant:    special  guardian   of,   to   convey,   appoint   trustee,   &c.,   under — 

originating  summons  for  appointment  of,  [2192]. 
lodgment  of  cash  under,  direction  for — ^request  for,  under  s.  69,  [218S]. 

s.  76,  [2186]. 
a.  85,  [2187]. 
originating  summons  or  petition  under,  regulations  as  to  title  of,  496, 

497,  [1078]. 
payment  out  to  person  absolutely  entitled — summons  for,  [2190]. 

affidavit  as  to  title  of  applicant,  [2191]. 
repayment  of  funds  deposited  by  company  pursuant  to  b.  85^-originatiiig 

summons  for,  [2193]. 
title  of  applicant,  affidavit  as  to,  [2191]. 

trustees   to   receive  purchase-money  or   compensation — appointment  of — 
originating  summons  for,  [2192]. 

LEASE,  630—632. 

agreement  to  grant:    approval  of — executor's  or  trustee's   summons  for, 

[1267]. 
affidavit  in  support,  [1268]. 
agreement  for:  approval  of — ^minute  of  order  for,  [1273]. 
allowance  of- — memorandum  of,  [1271]. 
approval  of — ^minute  of  order  for,  [1273]. 
counterpart  of:  examination  of — affidavit  of,  [1270]. 
ecclesiastical,  sale  of,  petition  for,  [2172]. 
engrossment  of:  examination  of — affidavit  of,  [1270]. 

allowance  or  identity  of — ^memorandum  of,  [1271]. 
Infants'  Property  Act,  1830,  under,  1162—1165. 

conditional  contract  to  grant  lease  of  infant's  lands,  [1380],  [2181]. 
petition  to  carry  into  effect,  [2182]. 
summons  for,  [2183]. 

affidavit    in    support,    [1268], 
[2184]. 
surrender  of  lease  and  acceptance  of  new  lease  on  behalf  of  infant  or 
married  woman:     nominee    for — petition  for    appointment  of, 

[2177]. 
summons  for  the  like,  in  case 
,  of  an  infant  ward  of  Court, 

[2178]. 
and  grant  of  a  new  lease:  where  reversion  belongs  to  infant  or 
married  woman — ^petition  for,  [2179]. 

summons  for  the  like,  in  case  of  an  infant 
ward  of  Court,  [2180]. 
renewal  of,  to  executors  or  trustees — summons  for,  [1266]. 
settlement  of  draft  of — summons  for,   [1269]. 
Master's  certificate  of,  [1272]. 

LEGACIES: 

incumbrances  on:  affidavit  as  to,  by  beneficiary,  [1203]. 

executor  or  trustee  as  to  notices  of, 

received,   [1204]. 
interest  on,  583  (A). 

unpaid:  list  of,  and  interest,  [1205]. 
LETTERS  OF  ADMINISTRATION.    See  Administkation,  Letters  of. 
LETTERS  OF  REQUEST.    See  Commission  to  Examine  Witnesses  Abeoad. 
Meferences  to  the  Forms  are  -printed  thus  [479]. 
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LIBERTY  TO  ATTEND  PROCEEDINGS,  551,  662. 

LIEN  OF  SOLICITOR,  enforcing,  1080—1084.    See  Solicitob. 

LITE  ASSURANCE  COMPANIES  (PAYMENT  INTO  COURT)  ACT,  1896... 
1287 — 1291;   summary  of  material  provisions  of  R.  S.   O.   1883,  aa  to, 
1287,  1288. 
affidavit  on  payment  into  Court,  [2339]. 
notice  of  payment  in,  [2340]. 
originating  summons  or  petition  under,  regulations  as  to  title  of,  497, 

[1078]. 
payment  out,  originating  siunmons  for,  [2149],  [2342]. 
petition  for,  [2148],  [2341]. 

LIGHT  RAILWAYS  ACTS,  1896  and  1912.. .1291. 

regulations  as  to  titles  to  petitions  under,  497,  [1078]. 

LIGHTS,  ANCIENT - 

injunction  to  restrain  interference  with — ^notice  of  motion  for,   874  (e), 
[1672]. 

LIS  PENDENS,  142—144.        •  i 

registration  of,  142—144;  memorandum  for,  [365]. 

fee  on,  142  («). 
satisfaction  of — acknowledgment  of,  [366],  [1035]. 

entry  of — summons  for,  [367].  .  , 

fee  on,  143  (r). 
vacation  of,  143  (r). 

LIST  OF  AFFIDAVITS,  310.    See  Evidence  by  Affidavit. 

LOCAL  BOARD: 

description  of,  in  writ  of  summons,  [200]. 

LODGING  CASE  ON  APPEAL  TO  THE  HOUSE  OF  LORDS,  766—781. 
See  Appeal  to  the  House  op  Loeds. 

LODGING  MONEY  IN  COURT.  .  See  Payment  into  Court,  935—949. 

LONDON: 

from  or  to,  removal  of  action  to  or  from  district  registry,  207,  1039,  1040. 
See  DisTEicT  Regis  TEY. 

LONDON  AGENT: 

notice  of  change  of,  [2064].    See  Solioitoe. 

LORD  OR  LADY  OF  MANOR: 

consent  of,  to  vesting  order  of  copyholds,  [2138]. 
affidavit  verifying,  [2139]. 

LORD  MAYOR'S  COURT.    See  Mayoe's  Couet  op  London,  1049—1052. 

LORDS,  HOUSE  OF: 

appeal  to.    See  Appeal  to  the  House  op  Loeds,  766 — 781. 
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LUNACY  ACT,  1911... 1112.    See  Trustee  Act,  1893,  and  Lunacy  Act,  1911. 
originating  sunmions  or  petition  under,  regulations  as   to  title  of,  497, 
[1078]. 

LUNACY  AND  APPOINTMENT  OF  COMMITTEE— aUegation  of,  common 
form  of ,  in  petition  to  carry  on  prooeedings,  [160]. 
of  new  committee,  [160]. 

LUNATIC    AND    PEESON    OF    UNSOUND  MIND,  59—68;    summary   of 
material  provisions  of  R.  S.  C.  1883,  as  to,  59.    Bee  also  UsrsouKD  MJind, 
Peeson  of. 
actions  or  prooeedings  against,  62 — 68.    See  Guaedian  AD  Litem. 

by,  59 — 61.    See  Next  Feiend,  and  Committee. 
defendant:  service  on,  order  as  to — summons  for,  [118]. 

affidavit  in  support,  [119],  [130]. 
descriptions  of,  in  writ  of  summons,  [207],  [208]. 
guardian  a(f  litem  of,  62 — 68.    See  List  of  Forms,  [121],  and  Guabdian 

AD  Litem. 
•  next  friend  of,  69 — 61.   See  List  op  Foems,  [111],  and  Next  Feiend. 
person  falsely  alleged  to  be  of  unsound  mind — notice  of  motion  by,  to 

dismiss  action  brought  in  name  of,  [117]. 
Settled  Estates  Act — ^lunatic  tenant  in  tail-*direction  to  committee  to  mak& 

or  consent,  &c.  to  application — summons  for,  [2208]. 
special  service  on — summons  for,  [118], 

affidavit  in  support,  where  defendant  lunatic,  [119]. 

where  defendant  is  a  person  of  unsound  mind  not 
so  found,   [120]. 
stay  of  action  brought  by,  tiU  next  friend  named — summons  or  notice  for, 
[116]. 


MAINTENANCE: 

infant,  ot,  712 — 715.    See  Infant. 

unsound  mind,  of  person  of,  729  (a).    See  Unsound  Mind,  Peeson  of. 

MANAGEMENT  OF  PROPERTY: 

by  executors  or  trustees  during  the  pendency  of  an  administration  action, 
625 — 632.    See  Administeation  Action. 

MANAGER.    See  Receivee. 

MANDAMUS: 

action  of,  887,  888;  summary  of  material  provisions  of  R.  S.  C.  1883,  as 

to,  887. 
issue  of,  888  (S). 

notice  of  motion  for,  [1706]. 
writ  of  summons,  indorsement  of  claim  for,  on,  [317],  [1705]. 

MANOR,  LORD  OR  LADY  OF: 

consent  of,  to  vesting  order  of  copyholds,  [2138]. 
affidavit  verifying,  [2139]. 

MARKSMAN: 

oath  of,  14  (f),  [10].    See  Oath. 
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MAEEIAGE: 

allegation  of — common  form  of,  in  petition  to  carry  on  proceedings,  [160]. 
extract  from  a  parish  register  as  to,  certificate  verifying,  [67S]. 
infant,  of,  719  et  seq.    See  Infant. 

■  settlement— allegation  of — common  form  of,  in  petition  to  carry  on  pro- 
ceedings, [160]. 
execution  of,  proof  of — afBdavit,  [686]. 

MABEIBD  WOMAN,  69,  70;   summary  of  material  provisions  of  R.   S.  C. 
1883,  as  to,  69. 
acknowledgment  of  deeds  by,  requisition  for  search  for,  [1218]. 
affidavit,  description  of,  in,  5  (sc). 

contracts  by,  effect  of,  70.  _ 

costs  maj-   be  made  payable  out   of   property   subject  to    restraint    on 

anticipation,  70. 
declaration  by,  as  to  marriage  since  order  for  payment  out  and  of  no 

settlement,  [1855], 
execution  again8t,,70 . 
fieri  facias,  writ  of,  against,  [932]. 
judgment  against,  70. 
liabilities  of,  69,  70. 

questions  between  husband  and  wife  as  to  property,  70. 
rights  and  privileges  of,  69. 
restraint  on  anticipation,  70. 

originating  summons  to  bind  interest  of,  notwithstanding,  [2166]. 
separate  estate  of,  70. 
servioB  on,  or  husband,  of  writ  of  summons :  dispensing  with — summon^  for, 

[137],  [369]. 
settlement,  wife's  equity  to,  70. 

of,  or  agreement  for — affidavit  by  husband  and  wife,  [1854]. 
the  like,  but  not  affecting  the  fund,  [1854]. 
none — affidavit  by  husband  and  wife,  [1853]. 
And  see  Husband  and  Wute,  and  Payment  out  op  Ooubt. 
statutory  enactments  affecting,  summary  of,  69,  70. 

writ  of  summons  by  or  against,  when  suing  or  sued  under  Married  Women's 
Property  Act,  1882. ..69. 

MAREIED   WOMEN'S   PEOPBETY   ACTS,   1177—1180;    summary  of  pro- 
visions of  Acts  1882  to  1907  and  1908. ..69,  70. 
husband  and  wife:  question  between,  decision  of — originating  summons  for, 

[2198]. 
originating  summons  or  petition  under,   regulations  as  to  title  of,  498, 

[1078]. 
trustees  of  a  settlement  policy  under  sect.  10  of  Act  of  1870:  appointment 
of — originating  summons  by  persons  interested  for,  [2196]. 
under  sect.  11  of  Act  of  1882:  appointment  of — originating  summons 
for,  [2x97]. 

MASTERS: 

affidavits  sworn  before,  6. 

affirmations  before,  613,  [1115].    See  Evidence  in  Chambers. 
attendance  before,  of  witnesses,  511 — 613.    See  EvIdenoe  in  Chambers. 
certificate  by.    See  Certificate,  Master's. 

conveyancing  counsel,  direction  to,  memorandum  of,  [1211],  588  et  seq. 
See  CoNVEYANCiNa  Counsel. 
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MASTrntS—eontmued. 

depositions  before,  formal  parts  of,  [1116];  on  cross-examination,  [1117]. 

And  see  Evidence  in  Chambeks. 
infornmtion  from  Bajik  of  England,  request  for,  [1120]. 
oaths  and  affirmations  of  witnesses  before,  513,  [1115].    See  Evidenoe  is 

Chamibebs. 
witnesses — attendance  of — summons  for,  [1112]. 
And  see  Evidence  in  Chambers. 

MATTERS  ARISING  PENDING  THE  ACTION,  212—216.     See  Pleadinq, 
further. 

MAYOR'S  COURT  OF  LONDON,  1049—1052. 

judgment,  rule,  or  order  obtained  in:  prcecipe  of,  [1990];  affidavit  verify- 
ing judgment  or  order,  [1991]. 
removal  of  action  from,  1049  (/) ;  notice  of  motion  or  originating  summons 
for,  by  certiorari,  [1985]. 
certiorari,  by:    form  of  writ,   [1987];   indorsement,  [924],   [925], 
[1988];  prcempe,  [1986];  return  to,  [1989]. 

MEMORANDUM: 

appearance,  of,  [397].    See  Appeakance. 

award,  on  setting  down  as  a  special  case,  [2321].    See  Awabd. 

bill  for  Act  of  Parliament: 

of  approval  of  draft  of,  [1389]. 
identity  of  draft  of,  [1386]. 
^nveyancing    counsel — direction    to,    of,     [1211].       See    Convetancinq 

Counsel. 
deed,  of  identity  of,  [1215],  [1271],  [1293]. 

documents  deposited  in  Court,  on,  [1928].    See  DOCUMENTS,  INSPECTION  OF. 
engrossment,  of  identity  of,  [1271]. 
entry  of  judgment  nunc  pro  tunc,  for,  [895]. 
.  exhibit,  of  identity  of,  [27]. 
foreign  court:  case  for,  identifying,  [1938]. 
lease,  of  identity  of,  [1271]. 
lis  pendens,  registration  of,  for,  [365]. 
notice  of  judgment,  to  be  indorsed  on,  [1150]. 

appearance,  of,  by  party  served  with,  [1161]. 
referee's  report — setting  down,  on,  [869]. 
registry  or  re-registry  of  lis  pendens,  [365]. 
special  case,  on  entering  for  argument,  [2050]. 
And  see  the  various  proceedings. 

MERCHANT  SHIPPING  ACT,  1894.. .1291,  1292. 

dealing  with  ship  or  share  of  a  ship:  prohibition  of,  under — originating 

summons  for,  [2343]. 
sale  of  a  ship  or  share  of  a  ship  vested  by  transmission  in  an  unqualified 
owner — petition  for,  [2343]. 

MINUTES  OF  JUDGMENT  OR  ORDER:  . 

further  consideration  in  administration  action  where  estate  insolvent;  form 
■      of,  [1458]: 
lease — minute  of  order  for. approval  of  agreement  to  grant,  [1273]. 
variation  of — notice  of  motion  for,  [893]. 
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MISJOINDER  of  parties  does  not  defeat  action,  71. 

MISNOMER,  correction  of,  225  (/). 

MONEl^  ON  DEPOSIT.    See  Payment,  etc.  into  Court. 

MORTGAGE: 

;«)count  under — ^writ  of  summons  for,  [212],  [213]. 

action  upon — writ  of  summons  in:  for  foreclosure  or  sale,  [212]. 

redemption,  [213]. 
covenant  in — affidavit  to  prove  debt  due  on,  [1188]. 
deficiency  of  personal  estate — ^raising  by,  633 — 635.     See  Raising  Money 

BY  Sale  oe,  Mortgage. 
extend  time  to  register  under  Companies  (Consolidation)  Act,  1908,  notice 

of  motion  to,  [2292]. 
foreclosure  of:  action  for,  794 — 808.     See  Eoreclosuee  Actions. 

originating   summons   for,    531 — 536;      See    Foreolosuee 
Actions. 
investment  on  mSrtgage  of  an  estate,  584 — 605.,'    See  Investment  in  Real, 

Estate. 
redemption  of:    proceedings  in  action  for,  808,  809.     See  Redemption, 
Action  foe. 

MORTGAGEE.- 

account  by.     See  possession,  infra.    , 

advance  by — leave  for  payment  of,  into  Court — summons  for,  [1275]. 

amount  due  to— when  in  possession- — affidavit  by,  of,  [15S2]. 

not  in  possession— affidavit  by,  of,  [1550].     And  see 

FOEECLOSUEE  ACTION. 

attendance  by,  on  redemption  day — affidavit  of,  when  in  person,  [1561]. 

by  attorney,  [15  62  ] . 
attorney — ^power  of,  to  attend  and  receive  money  due  to  a,  [1559]. 
consent  of,  to  sale  free  from  incumbrances,  [1297]. 
default  of  payment  to,  in  foreclosure  action — final  order — summons  for, 

[1560]. 
foreclosure  action  by,  531 — 536,  794 — 808.    See  Foreclosube  Action. 
non-attendance  by — enlargement  of  time  for  payment  after — summons  by, 

for,  [1556]. 
payment  to,  enlargement  of  time  for — summons  by  mortgagor  for,  [1555]. 
possession,  in — account  by,  [1553]. 
affidavit  verifying,  [1552]. 

certificate  of  Master,  of  result  of,  [1554]. 

continuing,  where  mortgagee  or  a  receiver  has  received  rents  between 

certificate  and  time  appointed  for  payment,  summons,  [1557]. 

for  like  purpose  where  credit  given  for  sums  in  hands  of  a  receiver, 

summons,  [1558]. 

redemption  action  against,  537,  538,  808,  809.    See  Redemption,  ApiiON 

foe. 
Settled  Land  Acts,  payment  into  Court  of  amount  of  advance,  originating 
summons  for,  [2229]. 

MORTMAIN  AND  CHARITABLE  USES  ACTS,  1108—1111.     See  Charity. 
originating   summons  or  .petition  under,   regulations  as  to  title  of,  498, 
[1078]. 
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MOTION,  862 — 866;  summary  of  material  provisions  of  R.  S.  C.  1883,  as  to, 
862,  863. 
evidence  upon,  863. 

notice  of,  18  (A).    See  Notice  of  Motion. 
order  on,  discharge  of — ^notice  of  motion  for,  [1654]. 
paper:  indorsement  on,  17(a),  [30],  [1647].     See  Motion  Papee. 
special:   brief  on— indorsement  on,  [1653]. 

MOTION,  ORIGINATINtt: 

Companies  (Consolidation)  Act,  1908,  under — 

extension  of  time  for  filing  contracts  as  to  issue  of  shares,  [2291]. 

registering  particulars  of  debentures,  mortgages, 
&c.,  [2292]. 
rectification  of  register  of  members,  [2261]. 
National  Insurance  Act,  to  determine  class  of  employment  under,  [2346]. 
restraining  order  under  5  Vic.  c.  S,  s.  4,  for,  [1690]. 
Trade  Union  Act,   1913,  under — on   appeal  from  Registrar  of  Friendly 
Societies,  [2392]. 

MOTION  PAPER: 

appeal,  leave  to,  by  person  not  a  party  to  the  action,  [1472]. 
from  an  interlocutory  order,  for,  [1469]. 

refusal  of  ex  'parte  application  after  expiration  of 
time  limited,   [1470]. 
arrest  of  absconding  debtor,  for,  [1722]. 
award — ^to  set  down,  as  special  case,  [2320]. 
causes  of  action — for  leave  to  join,  [352]. 
des'tms  que  vie:  production  of — in  Court  on  default,  for,  [2329]. 

for  final  order  on  non-production  of,  [2331]. 
3,e  bene  ease — leave  to  examine  witness,  for,  [790]. 

dismissal  of  action — ^before  judgment,  on  infant  coming  of  age,  for,  [88]. 
dismissal  of  action,  on  default  in  payment  of  redemption  money,   for, 

[1568]. 
evidenoe — for  leave  to  print — on  appeal,  [1483]. 
formal  parts  of  indorsement  of,  [30],  [1647]. 

Kaheas  corpus — for  writ  of,  on  contemnor's  own  application,  [1000]. 
House  of  Lords — ^to  make  order  of,  an  order  of  the  High  Court  of  Justice, 

[1525]. 
infant,  inquiry  which  of  two  actions  most  beneficial  to,  for,  [83]. 
interim  injunction,  for,  [1670]. 
interim  receiver,  for  appointment  of,  [1734]. 
I       Irish  Court,  enforcing  order  of,  in  High  Court  of  Justice  under  Companies 
(Consolidation)  Act,  1908,  for,  [917]. 
judgment,  absolute,  to  malce,  as  against  infant  defendant,  [109]. 

affidavit  in  support,  [110]. 
judgment  or  order,  for  rectification  of,  [897]. 
ne  exeat  regno,  for  writ  of,  [1715]. 

non  est  inventus,  to  apprehend  defendant,  on  sherifi's  return  of,  [998]. 
to  turn  over  contemner  when  brought  up  to  Brixton  Prison,  [999]. 
notice  of  motion,  leave  to  serve,  for,  [1651]. 
order  nisi,  to  make  absolute,  [1650]. 
Palatine  Court  of  Lancaster — ^to  make  order  of,  an  order  of  the  High  Court 

of  Justice,  [915]. 
petition,  amend,  leave  to,  for,  [1666]. 
serve  abroad,  leave  to,  for,  [1661]. 
substituted  service,  of,  for,  [1660]. 
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MOTIOK  FAFEB^contimcd. 

poor  person,  leave  to  appeal  as,  for,  [64]. 

proHbitiou,  writ  of,  to  issue,  for  order  for,  [1707]. 

Railway  Companies  Act,  1867,  order  confirming  scheme  under — leave  to 

appeal  from,  [1452],  [8381]. 
receiver,  interim — for  appointment  of,  [1734]. 
redemption  action,  to  dismiss  on  default  of  payment  of  redemption  money, 

[1568]. 
Scotch  Court — to  enforce  order  of,  in  the  High  Court  of  Justice,  under 

Compauies  (Consolidation)  Act,  1908. ..[917]. 
aeguestrari  facias  de  bonis  ecclesiasticis — for  order  for  writ  of,  to  issue, 

[1020]. 
service  out  of  jurisdiction  of  petition,  for,  [1661]. 

substituted,  of  petition,  [1660]. 
Settled  Estates  Act,  1877 — to  be  heard  on  application,  under,  [2215]. 
substituted  service  of  a  petition,  for,  [1660].  , 

MOTION  FOR  JUDgMENT,  352—357.     See  Judgment,  Motion  fob. 

NATIONAL  DEBT  ACT,  1870,. .1293,  1294. 

re-transfer  of  stock  and  payment  of  dividends :  petition  for,  under,  [2345] . 

NATIONAL  INSURANOB  ACT,  1911... 1294. 

originating  notice  of  motion  to  determine  -whether  class  of  employment 

within  the  Act,  [2346]. 
originating  summons  or  petition  under,  regulations  as  to  title  of,  498, 
[1078]. 

NE  EXEAT  REGNO,  WRIT  OF,  892—896. 
bond  to  sheriff,  in  pursuance  of,  [1720]. 
discharge  of — notice  of  motion  for,  [1721]. 
fees  on,  894  (y) . 
form  of,  [1718]. 
indorsement,  [1719]. 
motion  paper  for,  [1715]. 

affidavit  in  support,  [1716]. 
prceoipe  for,  [1717]. 
writ  of  summons  for,  indorsement  on,  [1714]. 

NEXT  I'EIEND: 

of  infant,  44 — 50. 

appointment  of  new,  by  defendants — summons  or  notice  for,  48  (a), 

[81]. 
authority  by,  to  use  his  name,  44  (V),  [73];  by  new  next  friend,  and 

to  continue  proceedings,  [74]. 
certificate  of  solicitor,  of  no  adverse  interest,  45  («),  [75]. 
consent  to  be  added  as,  [143]. 
death  of.     See  substitution  of,  infra. 

new:  appointment  of — summons  or  notice  for,  by  defendants,  [81]. 
authority  by,  to  use  his  name  and  to  continue  proceedings,  [74]. 
certificate  of  solicitor,  of  no  adverse  interest,  [75]. 
substitution  of,  in  room  of  one  desirous  to  retire — summons  or 
notice  for,  [77]. 
deceased:  in  room  of — ^petition  of  course,  46  (s),  [78]. 
incapacitated  or  removed:  in  room  of — summons  or  notice  for, 
47  (0,  [79]. 
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NEXT  iRlENB— continued, 
of  infant:  «ew-^oontinued. 

removal  of,  and  approval  of  another — summons  or  notice  for,  45  (o), 

[76]. 
want  of:  dismissal  of  action  for — summons  or  notice  for,  [80],  [82]. 
of  lunatic,  summary  of  material  provisions  of  R.  S.  O.  1883,  as  to,  59. 
authority  by,  [73]. 

certificate  of  solicitor,  of  no  adverse  interest,  [75], 
new:  approval  of — summons  or  notice  for,  45,  [76];  by  defendants, 
48,  [81]. 
authority  by,  to  use  his  name,  [73]. 

and  to  continue  proceedings,  [74]. 
petition  of  course  for  new,  in  lieu  of  deceased,  [114]. 
substitution  of,  for  one  desirous  to  retire — ^summons  or  notice  for, 
[77]. 
deceased:   in  room  of — ^petition  of  course  for,  46  (s),   [78J, 
[114],  [115] ;  summons  or  notice  for  by  defendants,  [81  J. 
incapacitated  or  removed :  in  room  of — summons  or  notice  for, 
47  (0,  [79];  by  defendants,  [81]. 
removal  of,  and  approval  of  new — summons  or  notice  for,  45,  [76] ; 

by  defendants,  [81]. 
want  of,  stay  of  proceedings  for — summons  or  notice  for,  [116]. 
of  person  of  unsound  mind,  not  so  found — new  next  friend — 

deceased,  in  room  of — ^petition  of  course  for,  [115].    And  see  limatio, 

supra. 
dismissal  of  action — ^motion  for  by  plaintiff  falsely  alleged  to  be  of, 
[117]. 

NEXT  OF  KIN: 

declaration  by:  of  intestate  whose  assets  have  not  exceeded  £100,  [1859  |. 

NOTICE: 

accounts — of  leaving,  and  of  filing  affidavit,  [1247]. 

appointment  to  proceed  on  receiver's  account,  of,  [1766]. 
action,  of,  [171];  indorsement  on,  [172], 
address  for  service,  of  change  of,  [7]. 

of  payee,  of  change  of,  [1828]. 
admission  of  documents :  to  make,  [669]. 
admission  of  facts  stated  in  pleading  of  opposite  party,  of,  [665],  [666J. 

pursuant  to  notice,  of,  [668]. 

to  make,  [667]. 
admission  or  dispute  of  claim  by  sheriff — by  plaintiff,  of,  [1636]. 
admit  documents,  to,  [669]. 
agent,  of  change  of  town,  [2066]. 
appeal — further  evidence  on,  of  intention  to  apply  for  leave  to  adduce, 

[I486]. 
appearance— of  entry  of,  [152],  [399],  [400],  [404],   [406],   [604], 
[1091]. 

counterclaim,  to,  [604]. 

judgment,  after,  by  leave,  [404]. 

landlord,  by,  Ln  action  for  recovery  of  land,  [406]. 

originating  summons,  to,  [1091]. 

person,  in,  [400]. 
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'MOIIGH— continued. 

appearance — of  entry  of — oontmtted. 

scheme  of  arrangement  under  Railway  Companies  Act,  1867,  to,  [2379]. 
solicitor,  by,  [399]. 
efpecial  case,  to,  [8047]. 
third  party  notice — on  service  of,  [152]. 
appointment  for  the  further  consideration  of  a  summons,   of,    [1098], 
[1114]. 
to  hear  originating  summons,  [1093]. 
to  proceed  with  reference  to  arbitration,  [2312]. 

peremptory  appointment  for  same  purpose,  [2313]. 
arbitrator,  to  appoint  a  single,  umpire,  or  third  arbitrator,  [2308]. 

second,  [2310]. 
attachment — ^to  sheriff,  on  writ  of,  [990]. 

return,  writ  of,  to,  [937],  [994]. 
attendance  by  counsel  before  the  Master,  of-,  [1102 J. 

Judge — on  adjournment  to,  [1103]. 
attendance  of  witnesses — for  cross-examination  in  Court,  [702]. 
examiner,  before,  [716],  [1110]. 
special  examiner,  before,  [716]. 
attornment,  to  receivers,  for,  [1752]. 

sequestrators,  for,  [1025]. 
a^ard — of  setting  down,  for  hearing  as  special  case,  [2322]. 
bond  under  Debtors  Act — of  names  of  sureties  and  form  of,  [1727]. 

of  objection  thereto,  [1728]. 
certiorari — of  having  issued  writ  of,  to  remove  action  from  County  Court, 

[1976]. 
Charitable  Trusts   (Eeoovery)  Act,  1891 — of  intention  to  use  reports  of 
Charity  Commissioners  on  originating  summons  for  declaration  and  ac- 
count,' [2102]. 
Charity  Commissioners,  order  of,  of  intention  to  appeal  against,  [2099]. 
claim  by  next  of  kin  or  heir-at-law^of  entry  of,  [1174]. 
Companies  (Consolidation)   Act,  1908,  under — 

meeting  for  passing  special  resolution,  of,  [2251],  [2263]. 

to  confirm  special  resolution,  of,  [2252],  [2264]. 
E.EDD0TION  OF  CAPITAL: 

creditor,  by,  of  intention  to  oppose  application,   [2288]. 
to,  entered  in  list  of  claims,  [2277]. 
prove  debt  or  claim,  to,  [2283]. 
counsel,   attendance  by,  at    hearing   -of    summons   before   a   Master,   of, 
[1102]. 
on  adjournment  to  the  Judge,  [1103]. 
creditors — of  allowance  of  claim  of,  [1186]. 

that  cheques  may  be  received,  [1202],  [1861]. 
to  prove  claim,  [1183]. 
to  produce  documents,  [1179]. 
creditors,  to,  under  22  &  23  Vic.  o.  35,  s.  29.. .[1198]. 
cross-examination  of  witnesses  in  Court — to  produce  deponents  for,  [702]. 
defence,  limiting,  [407]. 

defendant  claiming  contribution  or  indemnity  against  co-defendant,  [157], 
depositions  filed  before  issue  joined — of  intention  to  read,  [698],  [722]. 
discontinuance  of  action,  of,  [653]. 
elegit,  sheriff  to  return  writ  of,  for,  [937],  [972]. 
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evidence,  adduce  in,  probate,  &.o.  of  a  testamentary  disposition  of  real 

estate,  [682];  dispute  validity  of  such  disposition,  [683]. 
evidence  taken  in  another  action — of  intention  to  read,  [679],  [680].  . 

in  Chambers,  [1106]. 
examination  of  witnesses — of  time  and  place  for  taking,  by  commission, 
[735]. 
of   intention  to   examine  de  bene   esse   before 
examiner   or   special  examiner,   [794]. 
executipin  creditor  of  receipt  of  claim  by  sheriff,  to,  [163S]. 

writ  of,  notice  to  sheriff  of  renewal  of,  [1070]. 
fieri  facias,  sheriff  to  return  writ  of,  for,  [937]. 

of  renewal  of  writ  of,  [1070]. 
filing  affidavit,  of,  [28],  [1104]. 

in  answer  to  inquiries,  [31],  [1247]. 
affirmation,  of,  [28]. 
further  consideration — of  setting  down  for  hearing  on,  [1450]. 

marking    "  short," 
[1452]. 
of  appointment  for,  of  a  summons,  [1098],  [1114]. 
further  consideration  of  summons,  of  appointment  for  the,  [1098],  [1114]. 
House  of  Lords,  intention  to  appeal  to,  of,  [1495]. 

amendment  of  petition  and  lodgment  of  supplemental  case — of  inten- 
tion to  present  petition  for,  [1518]. 
certificate  as  to  sureties,  for  indorsement  on,  [1499]. 
death  of  appellant,  of  intention  to  present  petition  to  revive  appeal  on, 

[1520]. 
extension  of  time,  for,  to  lodge  cases  on  appeal  and  set  down  for  hear- 
ing, of  intention  to  present  petition  for, 
[1509]. 
present  cross  appeal,  of  intention  to  present 
petition  for,  [1505], 
lodgment  of  ease — of  intention  to  present  petition  for,  by  respondent, 

[1513]. 
restore  appeal,  to,  and  extend  time  for  lodging  cases — of  intention  to 

present  petition  for,  [1511]. 
withdrawal  of  appeal  on  payment  of  costs — of  intention  to  present 
petition  for,  [1523]. 
injunction,  of,  [1685]. 
inspection  of  documents,  appointment  for,  [1916]. 

refusiag,  [1917]. 
intention  of  client  to  act  in  person,  of,  [2067]. 

intention  to  adduce  in  evidence  a  probate,  &o.,  as  proof  of  devise  or  testa- 
mentary disposition  of  real  estate,  of,  [682]. 
to  dispute  validity  thereof,  [683]. 
to  cross-examine  witnesses  in  Court,  of,  [702]. 
to  examine  witness  before  examiner  or  special  examiner,  of,  [794]. 
to  have  action  tried  by  special  jury,  of,  [843]. 
to  read  at  hearing  evidence  taken  in  another  action,  of,  [679], 

[680]. 
in  Chambers,  [1106]. 
to  use  affidavit  or  affirmation  on  a  proceeding  at  Chambers,  of, 
[1105]. 


References  to  the  Forms  are  printed  thus  [479]. 


INDEX.  I4S8 

ytOTiOB—coniimiea. 

intention  to  use  reports  of  Charity  Commissioners  on  originating  Bummons 

for  declaration  and  account,  [2102]. 
judgment  or  order,  of,  [1149]. 

judgment,  by  circular  to  debenture-holders,  of,  [1161],  [1S7S]. 
judgment  debtor,  for  attendance  of,  for  examination,  [1043]. 
Life  Assurance  Companies  (Payment  into  Court)  Act,  1896 — of  payment 

into  Court,  under,  [2340]. 
limiting  defence,  [407]. 

Master's  certificate — of  appointment  to  settle  draft  of,  [1439]. 
objections  to,  to  consider,  [1441]. 

vary,  of  summons  to,  having  been  set  down  to  come  on  with  action  on 
further  consideration,  [1444]. 
to  come  on  with  adjourned  petition,  [1445]. 
motion  for  judgment,  of  having  been  marked  "short,"  for  hearing,  [808]. 

set  down  action  on,  [80S], 
new   appointment    for    further   consideration  of  summons,   of,    [1098], 

[1114].  • 

obligor,  of  name  of.    See  security  for  costs,  infra. 
originating  summons,  appointment  to  hear,  of,  [1093]. 

for  further  consideration  of,  [1098]. 
patent,  extension  of,  to  objestors  of  day  for  hearing  petition,  [1614]. 
Jiatent — of  appeal  to  law  officer,  on  application  for,  [1584]. 
payee — change  of  address  of,  [1828]. 

payment  into  Court,  accepting,  in  satisfaction  of  claim,  by  plaintiff,  of, 
[458],  [559].  . 

in  satisfaction  of  claim  by  defendant,  of,  [471],  [558]. 
security  for  costs,  as,  of,  [2012]. 
petition,  of  restoration,  of,  [1665]. 

proceed  with  action,  to,  after  delay  of  one  year,  22  (s),  [34]. 
produce  documents,  to,  [684],  [1911). 
at  trial,  [1925J. 
in  Chambers,  [1118]. 
to  creditor,  [1179]. 
pleading,  rererred  to  in,  for  inspection,  [1911]. 
witnesses,  on  examination  of,  [1925]. 
purchase-money — of  intention  to  deal  with,  to  purchaser,  [1363]. 
Eailway  Companies  Act,  1867 — of  appearance  to  scheme  of  arrangement, 
under,  by  opponent,  [2379]. 
of  order  coniirming  scheme,  under,  [2380]. 
reading  affidavit,  &c.,  ot  intention  of,  [29]. 

filed  before  issue  joined,  of,  [698]. 
in  Chambers,  on  a  proceeding  at,  [1105].  < 

receiver's  account — of  appointment  to  proceed  on,  [1766]. 
reduction  of  capital  under  Companies  (Consolidation)  Act.    See  Companies 

(Consolidation)  Act,  awp-ra. 
reference — of  setting  down  report  on,  for  hearing,  [870]. 
removal  of  action  from  District  Registry  to  London,  of,  [466],  [1957]. 
renewal  ot  writ,  of,  to  sheriff,  [1070]. 
restraining  transfer  of  stoik,  [1604]. 
security  for  costs — of  name  of  obligor  on,  [2006]. 

objection  to  name  of  obligor,  of,  [2007]. 
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Beourity  for  costs — of  payment  into  Court  as,  [2012]. 

substitution  of  new  obligor  on  objection,  [S008]. 
sequestrators — by — general  form  of,  [1024]. 

to  attorn,  [1025]. 
service  of,  affidavit  of,  [33]. 
service  out  of  jurisdiction,  in  lieu  of  writ,  for,  [382]. 

District  Registry — ^where  writ  issued  from,  for,  [383]. 
setting  down  action  for  hearing  on  further  consideration,  of,  [1450]. 
motion  for  judgment,  on,  [805]. 
award  for  hearing  as  special  case,  of,  [2322]. 
report  on  reference,  of,  for  hearing,  [870]. 
special  case  for  argument,  of,  [2051]. 
Settled  Estates  Act,  1877 — of  application  under  s.  26,  [2210] ;   notifioa- 
taon  to  be  annexed  to,  [2211]. 
for  insertion  in  newspapers,  [2214]. 
of  day  appointed  for  hearing  petition,  under,  [2217]. 
to  trustees  for  person  interested  pursuant  to  sect.  30,  [2213]. 
sheriff — admission  or  dispute  of  claim  by,  by  plaintiff  of,  [1636]. 

by,  to  execution  creditor  ot  receipt  of  claim,  [1635]. 
"short  cause'' — of  marking  as,  motion  for  judgment,  on,  [808]. 

trial  of  action,  on,  [826]. 
on  hearing  on  further  consideration,  [1452]. 
soKoitor— of  appointment  of,  instead  of  acting  in  person,  [2063]. 
of  change  of,  [2065];  of  town  agent,  [2066]. 
of  intention  of  client  to  act  in  person  instead  of  by  a,  [2067]. 
soUoltor  and  agent — of  change  of,  [2064]. 
special  case — of  setting  down,  for  argument,  [2051]. 
special  jury — ^trial  by,  of,  [843]. 

to  sheriff — ^that  action  is  to  be  tried  by  a,  [845]. 
stock,  as  to,  [1694].    See  Resteaining  Teansfbe  of  Stock,  &c. 
subfitifcuted  service  of  writ,  for — ^by  advertisement,  [379]. 
summons — ot  appointment  for  further  consideration  of,  [1098],  [1114]. 
surcharge — of,  [1249]. 
sureties — of  names  of,  [1727]. 

of  objection  to,  [1728]. 
testamentary  disposition  of  real  estate — of  intention  to  adduce  probate,  &o., 
in  evidence  of,  [682]. 
validity  of — of  intention  to  dispute,  [683]. 
transfer  of  stock — of  request  for,  by  Bank  of  England,  [1699]. 
trial  of  action — of,  [813];  to  countermand,  [823]. 

without  pleadings,  [631],  [814]. 
Trustee  Act,  payment  and  transfer  in,  under,  of,  [2143]. 
validity  of  devise — of  intention  to  adduce  probate,  &c.,  in  evidence  of, 

[682]. 
to  dispute,  [683]. 
variation  of  Master's  certificate — of  adjournment  of  summons  for,  to  come 
on  with  further  consideration — of,  [1444]. 
to  come  on  with  adjourned  petition,  [1445]. 
vary  judgment,  to,  by  respondent  to  appeal,  [1480]. 
will,  of  intention  to  adduce  in  evidence  a  probate  of  a,  [682]. 

dispute  validity,  [683]. 
witness — ^to — of  time  and  place  for  attendance — appeal,  on,  [1489]. 
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witness — to — of  time  and  place  for  attendance — Assizes,  at,  [747],  [764]. 

Chambers,  at,  [747]. 
commission,  on,  [735]. 
Court,  in,  [747]. 
examiner  of  the  Court,  before,  [716]. 
special  examiner,  before,  [716]. 
in  Scotland  or  Ireland— of,  [747],  [753]. 
on  subpoena,  [747],  [770]. 
writ — of — ^for  service  out  of  jurisdiction,  [388]. 
District  Registry,  where  issued  from,  [383]. 
writ  of  summons,  of  service  on  partner  and  manager,  [372]. 

NOTICE  OF  MOTION: 

absconding  debtor — to  discharge  order  for  committal  of,  [1732]. 

action,  advance  of — for,  [830].  » 

action  of  review — leave  to  bring — for,  [1638]. 

admistiion  in  pleadings — ^for  order  on,  [629]. 

affidavit  of  service  of,  [33],  [1652]. 

appeal — advancement  of,  for,  [1491]. 

amendment  pt  notice  of — for,  [1475]. 

leave  to,  after  expiration  of  time  limited — for,  [1471]. 

leave  to  respondent  to  serve  notice  that  order  appealed  from  should 

be  varied — for,  [1482]. 
motion,  of,  [1473]. 

security  for  costs  on — for,  [1479],  [2001]. 
stay  of  proceedings  pending — for,  [1468]. 

to  House  of  Lords,  [1493]. 
vary  minutes  of  order  on — to,  [1492]. 
withdrawal  of,  where  not  consented  to — for,  [1478]. 
appearance  after  judgment — for  leave  to  enter,  [402]. 

by  person  not  named  as  defendant,  [411]. 
arbitrator — ^to  remit  matters  to,  [2319]. 
attachment,  writ  of — for  leave  to  issue,  [985]. 
accounts — for  not  leaving,  [1230]. 
discharge  order  for,  for  irregularity — to,  [1012]. 
attendance  of  objecting  witness — for  subsequent  attendance  of,  [797], 
award — ^to  remit  to  arbitrator,  [2319]. 

to  set  aside,  and  judgment  entered  in  pursuance  thereof,  [2318]. 
biddings,  to  open,  or  for  resale,  [1378]. 
brief  on,  indorsement  on,  [1653]. 
certificate.  Master's — to  vary,  [1446]. 
certiorari,  to  remove  action  from  County  Court — for,  [1971]. 

to  remove  action  or  suit  out  of  the  Lord  Mayor's  Court — for,  [1986]. 
to  remove  judgment  from  County  Court  for  purpose  of  issuing  execu- 
tion—for, [1979  J. 
to  remove  judgment  from  inferior  Court  under   19  Geo.   III.   o.   70 
(Inferior  Courts  Act,  1779),  for  purpose  of  execution — for,  [1994]. 
eeatuis  que  vie — for  production  of,  out  of  Court,  [2327]. 
committal  to  prison,  443  (J). 

breach  of  injunction— for,  [1003],  [1007],  [1689]. 
breach  of  judgment  or  order — for,  [1003]. 
contempt  of  Court — for,  [1007]. 
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oonimittal  to  prison — contintied. 

husband,  of,   for  marrying   ward   of  Court  without    leave    of^i'or, 

[1419]. 
order  for,  when  obtainable,  443  (J). 
Compajoies  (Consolidation)  Act,  1908,  under, 

extension  of  time  for  filing  contracts  as  to  sharej,  for,  [2291]. 

registering  particulars  of  debentures,  mortgages, 
&c.,  for,  [2292]. 
rectification  of  roister  of  members,  for,  [2261]. 
Companies  Act,  1913,  under, 

relief,  owing  to  failure  of  private  company  to  comply  with  provisions 
of  Companies  Act,  for,  [2301]. 
contempt,  for:  dischajge  from  custody — foj,  [1010].    See  discharge,  infra. 
co-plaintiff,  to  strike  out  name  of,  from  writ  issued  without  authority, 

[2023]. 
copyright,  infringement  of — to  restrain,  [1623],  [1674],  [1675]. 
counsel's  brief — ^production  of,  to  registrar — ^for,  [892]. 
County  Court — to  transfer  action  or  matter  from,  [1970]. 
de  bene  esse,  leave  to  examine  witness — for,  [791]. 

discharge  order,  for — to,  [793]. 
debenture-holders'  actions,  in,  appointment  of  receiver  and  manager,  ior, 

[1572]. 
defect  in  evidence — for  leave  to  supply,  [674]. 
discharge  from  custody,  (for,  [1010];  where  protected  from  arrest,  [1009]. 

special  contempt,  for,  [1011];   on  leaving  accounts,  for,  [1236]. 
discharge  of  ^committal  order  under  Debtors  Act — for,  [1732]. 
discharge  of  order  assigning  guardian  of  person  of  unsound  mind,  [136]. 
for  injunction,  for  irregularity — for,  [1688]. 
made  at  Chambers,  [1127]. 

of  course  for  taxation,  for  irregularity — for,  [2084]. 
on  motion,  [1654]. 
on  petition,  [1654],  [1668]. 
dismissal  of  action — ^plaintiff  falsely  alleged  to  be  a  person  of  unsound  mind, 

where — for,  [117]. 
election  by  plaintiff  which  of  two  actions  shall  proceed — where  one  in  a 

foreign  country — for,  [2041]. 
engrossment  of  judgment  or  order — ^f or  return  of,  [894] . 
execution  under  7  Greo.  IV.  o.  46,  s.  13  (Country  Bankers  Act,  1826) — 
leave  to  issue — for,  [899]. 
under  8  &  9  Vic.  c.  16,  s.  36  (Companies  Clauses  Consolidation  Act, 
1845),  [903]. 
against  member    of    banking  company,  after  judgment  against 
public  ofBcer,  [901]. 
execution — for  stay  of,  [905]. 

and  to  enlarge  time  to  obey  judgment  or  order,  [906]. 
and  of  all  other  proceedings  in  action,  [908]. 
pending  appeal,  [907]. 
foreclosure  judgment  under  T.Geo.  II.  c.  20,  s.  2  (Mortgage  Act,  1733) — 

for,  [1648]. 
foreign  law — to   have   case  for   ascertainment  of,   settled   in   Chambers, 

[1935]. 
formal  parts  of,  [32],  [1648]. 
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further  consideration — to  remit  cause  to  referee  for,  [867]. 

given  for  day  not  in  sittings,  19  (I). 

guardian  ad  litem  for  person  of  unsound  mind — discharge  order  assigning^ 

to,  [136]. 
indorsement  of,  formal  parts  of,  [30]. 
injunction — for : 

ancient  lights — to  restrain  interference  with,  [1672]. 

bill  of  sale— to  restrain  sale  of  goods  under,  [1673]. 

breach  of— to  commit  for,  [1003],  [1007],  [1689]. 

copyright — to  restrain  infringement' of ,  [1623],  [1674],  [1675]. 

discharge  of,  for  irregularity — to,  [1688]. 

dissolve — ^to,  [1687]. 

dividends — ^to  restrain  payment  of,  and  transfer  of  stock,  [1680]. 

form  of — general,  [1671]. 

marriage  of  ward  of  Court — to  restrain,  [1683J. 

partnership  assets  or  business — to  restrain  interference  with,  [1678]. 

patent:  infringftnent  of — to  restrain,  [1679]. 

pollution  of  river  by  Local  Board — to  restrain,  [1677]. 

rent — to  restrain  distress  for,  [1676]. 

slander  and   libel   on  plaintiff's   trade   by   spurious    experiments — ^to- 

restrain,  [1682]. 
stock — to  restrain  transfer  of,  and  payment  of  dividends,  [1680]. 
timber — to  restrain  felling  of,  [1684]. 
trade  mark — to  restrain  infringement  of,  [1620],  [1681]. 
injunction:  interlocutory — ^to  dissolve,  [1687]. 
inquiry  which  of  two  infants'  actions  most  beneficial — ^for,  [84]. 
issue  or  question  of  fact  without  pleadings — for  trial  of,  [661]. 
judgment,  engrossment  of — for  return  of,  [894]. 
enlarge  time  to  obey — to,  [906]. 

minutes  of,  settlement  of — for  production  of  counsel's  brief  on,  withia 
a  limited  time,  [892]. 
to  vary,  [893]. 
rectify- to,  [896]. 

set  aside,  to,  obtained  in  default  of  appearance  at  trial,  [838]. 

defence,   [649]. 
for  irregularity,  [651]. 
set  aside,  to,  and  enter  another,  [801]. 

directed  by  referee,  and,  enter  another,  [802]. 
judgment — for,  after  decision  of  action  other  than  by  trial — ^for,  [165]. 
where  issues  directed  and  tried — for,  [799]. 
no  judgment  entered,  [798]. 
judgment  of  inferior  Court — for  removal  of,  under  1  &  2  Vic.   c.   lift 

(Judgments  Act,  1838). ..[1992]. 
mandamus — for  issue  of,  [1706]. 

marriage  of  ward  of  Court — for  inquiry  into  validly  of,  [1420]. 
Master's  certificate — ^to  vary,  [1446]. 
minutes  of  judgment  or  order — to  vary,  [893]. 

National  Insurance  Act,  1911,  under — determination  whether  class  of  em- 
ployment within  the  Act — for,  [2346]. 
ne  exeat  regno — to  discharge  writ  of,  [1721]. 
order  made  in  Chambers,  set  aside  or  discharge — to,  [1127]. 
originating,  formal  parts  of,  [1649]. 

marking  with  name  of  Judge,  19. 
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partition  action,  notice  of  judgment — ^to  dispense  with  service  of,  and  for 
adveriisements,  [1531]. 
./patent,  injunction  for  infringement  of — for,  [1595],  [1679]. 
rectify  register,  (to,  [1683]. 

specification  pendente  lite,  leave  to  amend — for,  [1B94]. 
payment  into  Court,  purohase-mon^,  of — to  fix  time  for,  in  action  for 

specific  performance,  [1545]. 
perpetuate  testimony,  action  to — for  plaintiff  to  proceed  with  or  pay  costs, 

[1629]. 
evidence  taken  in — to  use,  [1630]. 
petition,  discharge  an  order  made  on — to,  [1668]. 
petition  of  right — to  take  as  confessed,  [1643]. 
poor  person — ^to  discharge  order  to  sue  or  defend  as,  41  (d),  [69]. 
prohibition,  writ  of — to  discharge,  [1711]. 

to  iwue  to  a  County  Court,  [1712]. 
purchase-money — ^to  fix  time  for  payment  of,  [1545]. 
receiver — for  appointment  of,  [1735]. 

by  judgment  creditor  by  way  of  equitable  execution,  [1736]. 
recognizance  of — ^io  stay  action  on,  [1775]. 
ito  discharge,  [1776]. 
receiver  and  manager  in  debenture-holders'  action,  appointment  of — for, 

[1572]. 
referee,  judgment  directed  to  be  entered  by — ^setting  aside,  [874]. 

report  of— to  adopt,  where  no  further  condderation  adjourned,  [868]. 

to  vary;  or  remit  cause  for  further  consideration,  [867]. 
setting  aside  judgment  directed  to  be  entered  by,  [874]. 
restraining  order  under  S  Vic.  u.  5,  o.  4  (Court  of  Chancery  Act,  1841) — ^to 

discharge,  [1692]. 
review — action  of — Cleave  to  })ring — for,  [1638]. 
security  for  costs  on  appeal — for,  [1479],  [2005]. 
sequestration — for  leave  to  issue — against  property  of  corporation  or  of 

directors  or  ofScers  thereof,  [1014]. 
service  of,  affidavit  of,  [33],  [1652]. 

on  a  substitute,  [1086]. 
length  of,  19  (A), 
mode  of,  20  (jp). 

motion  paper,  for  leave  to  serve,  [1651]. 
time  for,  20  (ji>). 
service  out  of  jurisdiction  of  writ  of  summons — to  set  aside  order  tor, 
[393]. 
on  foreigner  out  of  BriUsh  dominions,  [394]. 
Settled  Estates  Act,  1877 — for  leave  to  be  heard  on  an  application  under, 

[2215]. 
specific  performance,  actions  for, 
inquiry  as  to  title,  for,  [1539]. 

time  for  payment  of  amount  due  to  vendor — ^to  fix,  [1545]. 
specification  pendente  Ute,  leave  to  amend — for,  [1594]. 
stay  of  proceedings — for, 

action  commenced  without  authority,  in  case  of,  [2022]. 
infants'  actions,  in — on  result  of  inquiry  which  of  two  most  beneficial, 
[85]. 
after  judgment  in  another  action  for  same  purpose,  [86]. 
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stay  of  proceedings — for — continued. 
pending  appeal,  [1468]. 

to  House  of  Lords,  [1493]. 
strike  out  najne  of  co-plaintiff  from  writ  issued  without  authority — to, 

[2023]. 
third  party  notice — judgment  for,  after  decision  of  action  otherwise  than 
by  trial,  [155]. 
set  aside — to,  [153]. 
title:  inquiry  into,  in  action  for  specific  performance — for,  [1639]. 
trade-mark— for  leave  to  register,  [1617]. 

infringement  of — to  restrain,  [1620],  [1681]. 
rectify  Eegister  of  Trade  Marks — to,  [1618]. 
Trade  Union  Act,   1913 — under — on  appeal  from  Registrar   of  Friendly 

Societies,  [2392]. 
transfer  of  action  from  one  Division  or  Judge  to  another — for,  [1953]. 
trial  of  action — to  advance,  [830]. 
to  fix  day  for,  f833]. 
to  postpone,  [832]. 
trial,  action  entered  for,  leave  to  withdraw — for,  [828]. 
unsound  mind — to  discharge  order  assigning  guardian  for  person  of,  [13B]. 
vary  Master's  certificate — to,  [1446].  i     ' 

vendor,  amount  due  to — to  fix  time  for  payment  of,  [1545]. 
withdraw  action  entered  for  trial — for  leave  to,  [828]. 
witness  Objecting,  to  again  attend  examiner,  [797]. 
writ  of  summons — ^to  set  aside,  [389]. 
concurrent — ^to  set  aside,  [390]. 

service  of — out  of  jurisdiction,  to  discharge  order  and  set  aside,  [393]. 
the  like  on  foreigner  out  of  British  dominions,  [394]. 


NOTICE  UNDER  SUMMONS  FOR  DIRECTIONS: 

account,  where  writ  indorsed  with  a  claim — for,  under  R.  S.  C.  Ord,  III. 

r.  8,  [441],  [442]. 
account,  order  for,  where  writ  indorsed  under  Ord.   III.   r.  28,  [441], 

[442],  [456]. 
accounts  and  inquiries,  for,  [660]. 
admissions — to  extend  time  for  making,  [670]. 

affidavit,  filed  after  expiration  of  time  allowed-^for  leave  to  use,  [700] . 
filed  before  issue  joined — for  leave  to  use,  [699]. 
proof  of  facts  by — for  order  for,  [706]. 
scandalous — to  take  off  file,  [690]. 
scandalous  matter  in — to  strike  out,  [691]. 
'  time  for  filing — to  enlarge,  [696]. 

witness  of,  unable  to  attend — for  order  to  read,  [707]. 
affidavit  of  service  of,  [33],  [41],  .[42]. 

by  registered  post,  [43],  [1088]. 
on  a  substitute,  [42],  [1089]. 
agreement  to  take  evideoice  by  affidavit — for  variation  or  discharge,  of, 
[70S], 
for  compromise — to  enforce,  [2034]. 
amendment  of  pleading — for,  [485]. 

notwithstanding  time  expbed,   [490]. 
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amendment  of  pleading — for  diBallowanoe  of,  made  under  order,  [489]. 

without  order,  [488]. 

matter     abandoned     by — for 

payment  of  costs  of,  [491  ], 

[492],  [493]. 

notwithstanding  time  expired, 

[490]. 
time  for — to  enlarge,  [486]. 
of  writ  of  summons — for,  [359]. 

further  time— for,  [360]. 
amendments  in  writ  of  summons — to  strike  out,  [362]. 

to  discharge  irregidar  order  to  amend 
and  to  strike  out  amendments,  [363]. 
answer  to  interrogatories,  dismiss  action  for  non-compliance  with  order  to 
file— to,  [1901]. 
enlargement  of  time  to  file — for,  [1894]. 
order  to  file— for,  [1897]. 

notwithstanding  objections  raised,  [1900]. 
strike  out  defence,  for  non-compliance  with  order  to  file — to,  [1902]. 
sufficiency  of — ^to  consider,  [1899]. 
supplemental — ^for  leave  to  file,  [1896]. 
appearance,  third  party   notice  to — for  leave  to   enter,  notwithstanding 

time  elapsed,  [ISl],  [415]. 
Arbitration  Act,  1889 — for  reference  to  referee  under,  [858]. 

single  arbitrator  under,  [2302]. 
arbitration — to  stay  proceedings  in  an  action,  where  there  is  a  submission, 

[2306]. 
bankers'  books,  inspection  of — for,  [677]. 
carrying  on  proceedings  by  new  public  officer,  for  leave  for,  [163]. 

substituted  service  of  order — for,  [164]. 
causes  of  action — for  exclusion  of,  [495]. 
causes -of  action — distinct,  for  separate  trials  of,  [818]. 
claim,  statement  of,  amendments  in— to  disallow,  [488],  [489],  [503]. 
further  time  to  deliver — for,  [501]. 
lijberty  to  amend — for,  [485],  [502]. 
particulars  of,  for,  [497],  [505]. 
part  of — to  strike  out,  [637]. 

payment  into  Court  by  way  of  satisfaction — for,  [554]. 
unnecessary,  scandalous,  or  embarrassing  matter  in — 
to  strike  out,  [494]. 
commission  for  examination  of  witnesses — for  issue  of,  [724]. 
consolidation  of  actions — for,  against  same  defendant,  [1941]. 

different  defendants  on  one  contract, 
[1942]. 
administration  actions,  of,  where  no  judgment  or  order,  [1943]. 
co-plaintiff,  infant — to  strike  out  name  of,  [87]. 

refusing  to  proceed — to  make  defendant  of,  [142]. 
striking  out  name  of,  [144]. 
costs — for  payment  of,  defendant,  by,  on  acceptance  by  plaintiff  of  amount 
paid  into  Court,  [560]. 
where    claim    abandoned    by  amendment  of  writ, 

[364]. 
matter    abandoned    by    amendment    of    pleading, 
[491],  [492],  [493] 
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oounterclaim,  amend — for  leave  to,  [485],  [607]. 

amendments  in — for  disallowanoe  of,  [488],  [489],  [608]. 
exclusion  of — for,  [605]. 
,  further  reply  to — for  leave  to  deliver,  [481],  [606]. 

partioulars  of,  for,  [497],  [610]. 
unnecessary,  scandalous,   or  embarrassing  matters  in — to  strike  out, 

[494],  [609]. 
withdraw  or  strike  out — to,  [659]. 
County  Court — for  trial  in,  of  action  of  contract  where  claim  does  not 
exceed  1001.,  [1968]. 
remittal  to,  of  action  of  tort,  for,  [1964]. 
transfer  of  action  or  matter  to,  for,  [1966]. 
cross-examination — for  further  time  to  serve  notice  requiring  production  of 
deponents,  [701]. 
of  particular  witness  before  an  examiner,  [704],  [713],  [714]. 
de  bene  esse — for  leave  to  examine  witness,  [791]. 
defect  in  evidence-^for  leave  to  supply,  [674]. 
defence — amend,  for  leave  to,  [550]. 

amendments  in — for  disallowance  of,  [551]. 
further;   liberty  to  deliver,  for,  [475],   [549]. 
further  time  to  deliver — for,  [501],  [548]. 
limiting — ^for  further  time  to  deliver  notice,  [408]. 

and  better  particulars  of  the  property  to  which 
defenoe  limited,  [409]. 
particulars — for,  [553]. 

strike  out — to,  for  non-compliance  with  order   for  discovery  or  in- 
spection,  [1933]. 
to  answer  interroga- 
tories,  [1902]. 
unnecessary,   scandalous,   or  embarrassing   matter   in — to   strike  out, 

[562]. 
withdraw  or  strike  out — to,  [659]. 
defence,  further — for  leave  to  deliver,  [475],  [549]. 

further  time  to  deliver — for,  [477]. 
delivery  out  of  deposited  documents — for,  [1930]. 

depositions  filed  before  issue  joined — of  intention  to  read,  [699],  [723]. 
discharge  of  irregular  order  to  amend — for,  [363]. 

order  assigning  guardian  of  person  of  unsound  mind — ^for, 
[136]. 
discontinuance  of  action — for,  [656];  on  special  terms,  [658]. 
discovery,  postponement  of,  until  after  determination  of  issue  or  question — 

for,  [1893]. 
dismissal  of  action — for,  on  non-delivery  of  statement  as  to  persons  con- 
stituting plaintifE  firm  when  cause  of  action  accrued, 
[56]. 
in  default  of  payment  of  costs,  [2028]. 
or  inquiry  as  to  action  by  infant — for,  [82]. 
want  of  prosecution,   for — on  default  in  delivery  ot 

claim,  [632]. 
on  default  of  giving  notice 
of  trial,  [648],  [812]. 
on  default  of  reply,  [648]. 
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dismissal  of  action — want  of  prosecution,  for — on  default  of    security  for 

costs        being        given, 
[2013]. 
on     non-compliance     with 
order    for    discovery    or 
inspection,  [1932], 
on     non-compliance     with 
order  to  answer  interro- 
gatories, [1901]. 
unless  prosecuted  by  plain- 
tiff's successors,  [2038]. 
unless    prosecuted    against 
defendant's       successors, 
[2039]. 
nnless  trustee  of  bankrupt 
plaintiff  proceed,  [2040]. 
where      no     next     friend 
named,  [80]. 
district  registry — for  action  to  proceed  in,  [451],  [1959]. 
removal  of  action  from,  to  London — for,  [I960]. 
removal  to,  from  London — for,  [1961]. 
documents — ^affidavit  of,  and  production — ^for,  [1905]. 

further,  as  to  particular  documents — ^for,  [1910]. 
sufficiency  of — to  consider,  [1909]. 
time  for  filing,  extension  of,  for,  [1906], 
deposit  of,  in  Court  and  inspection — for,  [1926]. 
delivery  out  of  Court — for,  [1930]. 
time  for  making  deposit,  extension  of — for,  [1927], 
inspection  of — postponement  until  after  issue  or  question  deter- 
mined—for, [1912]. 
irrelevant  or  privileged  matter  in — for  leave  to  seal  up,  [1914] . 
production  of — for  inspection,  [1918]. 

at  place  of  businejs  of  the  party  giving  discovery — 

for,  [1922]. 
furnish    copies    of    entries  in  business    books — ^to, 

[1921]. 
notwithstanding  objection  to  produce — for,  [1918]. 
specified  documents — for,  [1923]. 
time  for — extension  of — for,   [1913]. 
transferee  of  interest  or  liability  of  person  obtaining 

the  order — ^by,  [1924]. 
two  or  more  parties — against,  [1920]. 
election  by  plaintiff  which  of  two  actions  shall  proceed — where  one  in  a 

foreign  country,  for,  [2041]. 
embarrassing  ^matter  in  pleading,  striking  out,  notice  for,  [494],  [504], 

[552],  [609],  [618]. 
enlargement  of  time  for  filing  affidavits — for,  [696]. 
: ,   evidence:  defect  in — for  leave  to  supply,  [674]. 

examination  of  witnesses,  for  issue  of  letters  of  request — for,  [738]. 
examiner — examination  of  witneises  before — ^for,  [710],  [713]. 
special — for  appointment  of,  [711]. 

to  take  evidence  of  witness  before,  [713]. 
witness  abroad,  to  take  evidence  of,  [714]. 
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exclude  certain  causes  of  action,  and  to  confine  action  to  rest  of  plaintiff's 

claim,  to,  [495]. 
formal  parts  ot,  [44],  [448],  [1073]. 
guardian  ml  /ifemof  infant — for  assignment  of,  [99],  [134],  [429]. 

of  defendant  of  unsound  mind: — for  assignment  of,  L13*]> 

[429]. 
to      discharge      order, 
[136]. 
removal  of,  and  appointment  of  another — for,  [104]. 
habeas  corpus  ad  testificandum  to  compel  attendance  of  witness  in  custody, 
for,  [754]. 
,     infant,  action  by— dismissal  of,  or  inquiry  as  to — for,  [82]. 
inquiries  or  accounts — for,  287  (a),  [660]. 
inspection  of  bankers'  books — for,  [677]. 
inspection  of  documents — for  postponement  of,  until  after  determination  ot 

issue  or  question,  [1912]. 
inspection  of  premises  in  patent  action — for,  [1593]. 

of  premises,  and  taking  drawings,  in  light  and  air  action — for,  [1884]. 
of  process  of  defendant — for,  [1886]. 

of  subject-matter  of  action,  and  taking  samples — for,  [1883]. 
of  underground  workings — for,  [1885]. 
interrogatories — for  leave  to  deliver,  [1890]. 
member  or  officer  of  corporation,  to,  [1891]. 

order  to  answer — for,  [1897];  notwithstanding  objection,  [1900]. 
postponement  of,  until  after  issue  or  question  determined— for,  [1893]. 
sufficiency  of  answer  to — for  consideration  of,  and  for  further  answer, 

[1899]. 
supplemental  answer  to — for  leave  to  file,  [1896]. 
time  to  answer — for,  [1894J. 
viva  voce  examination  on — for,  [1898]. 

issue  or  question  of  fact — for  trial  of,  without  pleadings,  [661]. 

issues— for  trial  of,  [816—820],  [1596]. 

issues,  trial  of — to  postpone,  and  for  leave  to  set  action  down  on  motion 

for  judgment,  [800]. 
judgment  in  default  of  defence,  leave  to  sign,  where  part  of  claim  admitted 

—for,  [646]. 
judgment  on  admissions — for,  273  («),  [629], 

for  part  of  claim  admitted — for,  [646]. 
judgment — to  postpone  trial  of  issues  and  for  leave  to  set  action  down  on 
motion  for,  [800]. 
notice  of  motion  for — to  enlarge  time  for  serving,  [803]. 
postponement  of  issues,  and  leave  to  set  down  action  on — ^motion  for, 
[800]. 
jury — for  trial  by,  [817],  [842];  by  special,  [844];  of  issues,  without, 
[820]. 
view,  for,  [846]. 
limiting  defence — for  further  time  to  deliver  notice,  [408]. 

and  better  particulars   of  the  property  to 
which  defence  limited,  [409]. 
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lunatic  and  person  of  unsound  mind, 
guardian  of, 

assignment  of,  on  application  of  defendant,  [125]. 

plaintiff,  [134]. 
in  lieu  of  one  deceased,  [129]. 
where  committee  adversely  Interested,  [122]. 
where  respondent  to  petition  or  other  proceeding,. 

[131]. 
removal  of,  and  appointment  of  another,  [104],  [121]. 
next  friend  of, 

removal  of,  for,  [76],  [HI], 
substitution  of,  for  retiring  one,  [77],  [HI], 
new,  appointment  of,  in  lieu  of  one  incapacitated  or  removed,. 
[79],  [111], 
on  application  of  defendant,  [81],  [111]., 
stay  of  action  brought  by,  tEl  next  friend  named,  [116]. 
name  of  defendant's  partners,  demand — for,  [450]. 
next  friend  of  infant — ^for  removal  of,  [76],  [111]. 

new  next  friend  of  infant — for  appointment  of,  [77],  [81]. 
incapacity  or  removal  of  former,  on,  [79]. 
next  friend  of  person  of  unsound  mind — ^for  removal  of,  [76],  [111]. 

new  next  friend  of  person  of  unsound  mind — for,  [77],  [81],  [111]., 
incapacity  or  removal  of  former,  on,  [79],  [111]. 
particularSj  further  and  better,  of  property  to  which  defence  limited — ^for,. 

[409]. 
particulars  of  breaches  or  objections — for  amendment  of,  [1592]. 
particulars  of  pleadings — ^for,  [497];  of  claim,  [505]. 

of  defence,  [553]. 
of  set-off  or  counterclaim,  [610].. 
amend — for  leave  to,  [499]. 
parties — to  add,  strike  out,  or  substitute,  7i(d),  [141]. 

necessary — ^to  add,  by  defendants,  [146]. 
partnership  actions — for  an  account  in,  [1626]. 
patent,  inspection  of  process  of^-for,  [1593]. 

issues,  trial  of— for,  [817],  [819],  [820],  [1596]. 
particulars  of  objections,  further  and  better — ^for,  [1591]. 

amendment  of — for,   [1592]. 
particulars  of  breaches,  further  and  better — for,  [1590]. 
amendment  of — for,  [1592]. 
payment  into  Court  by  way  of  satisfaction  of  plaintiff's  claim,  by  defen-- 

dant — for,  [554]. 
pleading,  admissions  in — ^judgment  on,  for,  [629]. 

disclosing  no  reasonable  cause  of  action  or  answer — to  strike  out,  [  627  ] . . 
leave  to  amend — for.    See  amendment  of  pleading,  for,  infra. 
special,  subsequent  to  reply,  leave  to  deliver — for,  [621]. 
point  of  law — to  set  down  for  hearing,  [623]. 
preservation  or  custody  of  property — for,  [1881]. 
question  of  law — -to  set  down,  for  argument,  [2043]. 
referee,  for  reference  to,  378  («),  [858],  [859]. 
for  trial  of  question  before,  [860]. 
ofBcial — for  trial  of  action  by,  [861]. 
refusal  to  proceed — co-plaintiff,  to  make  him  a  defendant,  [143]. 
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rejoinder — for  leave  to  deliver,  [621]. 

further  time  to,  [SOI],  [622]. 
removal  of  guardian  ad  litem  and  for  appointment  of  another — ^for,  [104], 

[121]. 
reply,  amend — for  leave  to,  [485],  [616]. 

amendments  in — to  disallow,  [488],  [489],  [^l^]- 

deliver,  leave  to,  [614]. 

further — for  leave  to  deliver,  [481],  [616]. 

counterclaim  to- — for  leave  to  deliver,  [481],  [618]. 
further  time  to  deliver — for,  [483]. 
unnecessary,  scandalous,  or  embarrassing  matter  in — to  strike  out, 
[494],  [618]. 
representative  of  the  estate — ^to  appoint,  [138]. 

dispense  with,  [139]. 
heir-at-law,  next  of  kin,  or  a,  class — to  appoint,  [140]. 
request,  letters  of, .to  examine  witnesses — for  issue  of,  [738].. 
sale  of  property  under  Order  L.,  for,  [1882]. 

scandalous  matter  in  pleading;   striking  out,  notice  for,   [494],   [S04], 
[552],  [609],  [618]. 
affidavit,  striking  out — for,   [691  |. 
seal  up  irrelevant  or  privileged  matter — ^to,  [1914]. 
security  for  costs — ^for,  [1998]. 
better  security — for,  [2014]. 
company  limited — from,  [2004]. 
discharge  of  order  for  security — for,  [2020]. 
further  security,  on  death  or  bankruptcy  of  obligor — fur,  [2016]. 
increase  of  security — ^for,  [2018]. 
Umitation  of  time  for  giving — for,  [2013]. 
security  fund  for  costs — to  pay  in,  [2011]. 

payment  of  costs  out  of — for,  [2021]. 
service  of,  affidavit  of,  [33],  [41],  [42]. 

by  registered  post,  [43],  [1088]. 
on  a  substitute,  [42],  [1089]. 
special  case — for,  [2042]. 

amendment  of — ^for,  [2045]. 
set  down — for  leave  to,  [2048], 
spepiflc  performance — ^inquiry  as  to  title,  for,  [1539]. 
statement  of  claim,  amend — for  leave  to,  [485],  [502]. 

amendments  in — to  disallow,  [488],  [489],  [503]. 
further  time  to  deliver — for,  [501]. 
particulars  of— for,   [497],   [505]. 
unnecessary,  scandalous,  or  embarrassing  matter  in — 
to  strike  out,  [494],  [504]. 
statement  on  oath,  of  plaintiff's  firm  when  cause  of  action  accrued — ^for, 
[51],  [465]. 
defendant's  firm,  [57],  [450]. 
stay  of  action — for — ^brought   before   costs  of   discontinued   action   paid, 
[655],  [2027]. 
frivolous  or  vexatious,  where,  [628],  [2029]. 
on  reference  to  arbitration,  [2035], 
stay  of  proceedings — for,  [2036]. 

Arbitration  Act,  1889 — where  there  is  a  submission  under,  [2306]. 
bankruptcy  of  defendant — on,  43  (ji),  [70]. 
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stay  of  proceedings — for — continued. 

lunatic  or  person  of  unsound  mind  suing  without  committee  or  next 

friend — ^in  case  of,  [116]. 
several  actions  brought,  raising  the  same  question — ^where,  [1946]. 
special  terms  by  consent — on,  [2033], 
submission  to  plaintiil's  demand — on,  [2030],  [2031]. 
until  costs  paid,  [655],  [2027]. 

until  demand  of  names  of  plaintiff's  firm  complied  with,  [54]. 
until  reply  given  to  demand  whether  writ  issued  with  authority  of 
solicitor,  [462]. 
strike  out,  amendments  in  writ  of  summons — to,  [362]. 
oo-plaintifE's  name,  [144]. 
defendant,  name  of,  improperly  joined,  [145]. 
defence,  for  non-oompUance  with  order  for  discovery  or  inspec- 
tion    of      documents, 
[1933]. 
to     answer      interroga- 
tories, [1902]. 
name  of  infant  co-plaintiff,  and  make  him  a   defendant — to, 

[87]. 
unnecessary,  scandalous  or  embarrassing  matter  in  pleadings, 
[494],  [504]. 
subpoena  ad  testifioandum — attendance  in  England  of  witness  in  Scotland 

or  Ireland — for  order  for,  [748]. 
subpcena  duoea  tecum — attendance  in  England  of  witness  in  Scotland  or 

Ireland— for  order  for,  [748],  [766]. 
substituted  service  of  order  adding  parties — for  order  for,  [164]. 
test  action — ^to  proceed  with,  [1947]. 

third  party  notice — for  leave  to  issue  and  serve,  77  (Je),  [147],  [472]. 
appearance  to — for  leave  to  enter,  notwithstanding  time  elapsed,  [161  ], 

[415]. 
directions  for,  after  appearance  of  third  party,  to,  82  (z),  [166]. 
title— for  inquiry  as  to,  in  action  for  specific  performance,  [1539]. 
transfer  of  action — for,  from  one  Division  to  another,  [1954], 
after  order  for  administration,  [1956]. 
cause  or  matter  commenced  in  wrong  Division — for,  [1949]. 
proceedings    to    administer    estate  of    deceased  debtor — ^for, 
43(«),  [71]. 
■trial — for,  of  different  questions  of  fact  by  different  modes,  [819]. 
Judge  and  jury,  by,  [817],  [842]. 
jury,  special,  by,  [844]. 
of  issues,  without  a  jury,  [820]. 
trial,  mode  of — for  special  order  as  to,  [816]. 
notice  of — for  countermand  of,  [822]. 

for  extension  of  time  for  giving,  [811]. 
place  of — ^to  change,  [810]. 
withdraw  action  entered  for — ^to,  [828]. 
trials,  separate,  of  distinct  causes  of  action — for,  [818]. 
unnecessary  matter  in  pleading;  striking  out,  notice  for,  [494],  [604], 

[552],  [609],  [618]. 
viv6  voce  examination  of  party — for,  [1898]. 
withdrawal  of  action  entered  for  trial — for,  [828]. 
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NOTICE  UNDER  SUMMONS  FOR  DIEBOTIONS— co»<m«e(?. 
witness,  attendance  of,  in  Court — to  dispense  witt,  [713], 

where    evidence    taken 
abroad,   [714]. 
in  custody,  for  Imbeas  corpus  ad  testificandum,  to  compel  attend- 
ance of,  [754]. 
writ  of  summons — for  leave  to  amend,  [359]. 

further  time  to — for,  [360]. 
amendments — to  strike  out,  [362]. 

to   discharge  irregular   order   to   amend, 
[363]. 
payment  of  defendant's  coats  of  claim  indorsed  on,  but 
abandoned  by  amendment — for,  [364]. 

NUNC  PRO  TUNC,  entry  of  judgment— memorandum  for,  [895].    See  Judg- 
ment, Entry  of,  390 — 394. 


OATH,  345 — 347.    And  see  AFriEMATiON  and  Affidavit. 

affidavit:  to,  where  one  deponent,  6  (o),  [H];  where  several,  [18]. 

arbitrator,  of  witnesses  examined  before,  [2314]. 

blind  deponent:  of  a,  10,  [14]. 

Chinese:  of  a,  [787]. 

commission  to  examine  witnesses  abroad,  on,  [729 — 732]. 

examiner:  before  an,  321,345,  [780],  [782],  [784],  [786]. 

foreigner  deposing  in  English  through  interpreter:  of  a,  10  (s),  [15];  in 

foreign  language,  11,  [16]. 
form  of,  English,  7. 

illiterate  deponent:  of  an,  10  (r),  [14]. 

interpreter  of  evidence:  of  an,  10  (s),  (<),  [IS],  [788],  [789]. 
jurors:  of,  [850]. 
marksman:  of  a,  10  (r),  [14]. 

objectors  to:  affirmations  of,  345 — 347.     See  Affiemation. 
ordinary  form  of,  on  examination  in  Court,  [779]. 
Scotch  form  of,  9,  [13]. 
translation  of  depositions:  verifying,  [741]. 
usher  in  charge  of  jury:  of,  [855]. 
witnesses  of,  at  trial,  [839]. 

OPEN  SPACES  ACT,  1906. ..1295. 

ORDERS.    See  Judgment  (and  Oedee). 

ORIGINATING  MOTION.    See  Motion,  Oeiginating. 

ORIGINATING  SUMMONS,  484.    iSee  Summons,  Oeiginating. 

administration  on,  521 — 538.    See  Administeation  of  Estates  and  Teusts 
ON  Oeiginating  Summons. 

OUTSTANDING   ESTATE— leave    to    convert— summons    for,  by  executor, 
[1257]. 
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PALATINE  COUNTY  OF  LANCASTEE,  COURT  OP  CHANCERY  OF: 
enforcing  judgment  of,  406. 
motion  paper  for,  [915]. 

affidavit  in  support,  [916]. 

PAELIAMENf:    bUls  for  Acts  of— settlement  of,   697,  698.      See  ACTB   OP 
Parliament. 

PARLIAMENTARY  DEPOSITS  ACTS,  1296—1306. 

advertisement  for  creditors  when  company  insolvent  and  ordered  to  be 
wound  up  or  a  receiver  appointed,  or  the   under- 
taking has  been  abandoned,  [2359]. 
landowners  or  road  authorities  claiming  compensation, 
[2358]. 
affidavit  of  result  of  advertisements,  [1180],  [1182],  [2360]. 
distribution  of  deposited   fund — originating  summons  by  depositors  for, 

[2355]. 
by     liquidator     or 
receiver  for, 

[2356]. 
dividends    on    stock    deposited — originating    summons    for    payment  of, 

1301  (a),  [2353]. 
affidavit  verifying  signatures,  [2352], 
[2354]. 
forfeiture  of  deposit — as  to,  1300. 
inquiries  as  to   landowners,  road    authorities    and    creditors — order  for, 

[2357]. 
investment  of  deposit  money  and  dividends,  under — originating  summons 

for,  1297  (T),  [2349]. 
lodgment  of  cash — request  for  direction  for,  [2347]. 

of  stock — request  for  direction  for,  [2348]. 
originating  summons  or  petition  under,   regulations   as  to  title  of,  498, 

[1078]. 
payment  out  of  cash  or  stock,  or  stock  purchased — originating  summons  for, 

1298  (jd),  [2350]. 
signature  of  chairman  of  committees  of  House  of  Lords,  or  of  Speaker  or 

Deputy  Speaker  of  House  of  Commons — affidavit  verifying,  [2351]. 
signatures  to  a  summons — affidavit  verifying,  [2352],  [2354]. 

PARTICULARS  OF  BREACHES.     See  Patent. 

PARTICULARS  OF  OBJECTIONS.     See  Patent. 

PARTICULARS  OP  PLEADING,  211,  222—224. 
amendment  of — notice  for  leave  for,  [499]. 
debt,  expenses  or  damages,  of,  [496]. 
form  of,  delivered  pursuant  to  order,  [498]. 
misrepresentation,  fraud,  breach  of  trust,  &c.,  222  (jo). 
notice  for,  [497],  [505]. 

of  claim,  [505]. 

of  counterclaim  or  set-off,  [497],  [610]. 

of  defence,  [497],  [553]. 

PARTICULARS  OP  SALE.    See  Sale  under  Judgment  or  Order. 
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PARTIES,  71—91;   summary  of  material  provisions  of  B.  S.  O.  1883,  as  to, 
71,  72. 
adding:  by  service  of  notice  of  judgment,  83,  538.    See  Judgment,  Notice 

OP. 

necessary  parties — summons  or  notice  by  defendant,  for,   [146]. 
adding,  striking  out,  and  substituting,  73  et  seq. ;  summary  of  material 
provisions  of  E.  S.  C.  1883,  as  to,  73. 
summons  or  notice  to  add,  substitute,  or  strike  out,  74  ((?),  [141]. 
attendance  of,  on  proceedings  in  Chambers  under  judgment,  551 — 553. 
Cliambers,  at,  551 — 553. 
change  in:     through    change  or  transmission  of  interest,   83 — 91.      See 

Caerying  on  Proceedings  and  Successors. 
class  representative — summons  or  notice  for  appointment  of,  72  (a),  [138], 

[140].   ■ 
to  dispense  vfith,  72  (6),  [139]. 
See  Representative. 
co-plaintiff  refusing  to  proceed,  making  defendant  of — summons  or  notice 
for,   [142]. 
striking  out  name  of — summons  for,  76  (gr),  [144]. 
defendant  improperly  joined — striking  out  name  of,  summons  or  notice 

for,  [145]. 
executors,  71.     See  Execdtor. 
joinder  of,  71. 

misjoinder  of:  does  not  defeat  action,  71. 
non-joinder  of:  does  not  defeat  action,  71. 
partners,  32 — 35.     See  Partners. 
plaintiff.    See  Plaintiff. 
representative.     See  Representative. 

statement  of,  to  be  left  in  Chambers  v?ith  certified  copy  of  judgment  or 
order,  [1169]. 
on  taxation,  form  of,  [1462.]. 
striking  out,  73;  summons  or  notice  for,   [141]. 
third  party,  76 — 83.     See  Third  Party. 

PARTITION  ACTION,  782—790. 

Chambers, .  partition  in — ^Master's  certificate  as  to  the  result  of,  782  (rf), 

[1528]. 
commissioners,  partition  by,  782(6);  prceoipe  for  commission,  [1527]. 
Partition  Acts,  1868,  1876,  proceedings  under,  784 — 790. 

advertisement  of  intended  distribution  of  proceeds  of  sale  where  service 

dispensed  with,  [1535]. 
advertisement  pursuant  to  order  dispensing  with  service  of  judgment, 
[1532]. 
Master's  certificate  of  the  result  of,  and   of  parties  interested, 
[1533]. 
certificate   of  result  of  an  advertisement  and   of  parties   interested, 

[1533]. 
Chambers,  in — ^Master's  certificate  of  the  result  of  inquiry  as  to  persons 

interested,  [1529]. 
dispensing  with  service  of  notice  of  judgment  and  for  advertiaement-s, 
notice  of  motion  or  summons  for,  [1531]. 
advertisement  pursuant  to  order  dispensing  with  service,  [1532]. 
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PARTITION  ACTFIOJ!!— continued. 

Partition  Acts,  1868,  1876 — continued. 

reference  to  conveyancing  counsel  in — form  of,  [1530]. 

sale — summons  for  order  for,  [1534]. 
statement  of  claim  in,  [518]. 

PARTNERS,  32—35;  summary  of  material  provisions  of  R.  S.  C.  1883,  as  to,. 
32. 
actions  against  and  by,  32(A),  34  (p);  in  firm's  name,  32  (»). 
actions  between,  proceedings  in,  846 — 849.    See  partnership  actions,  infra. 
appearance  by,  35  (p);  under  protest,  35  (s),  [59]. 
assets  or  business,  injunction  to  restrain  interference  with — notice  ot  motion 

for,  [1678]. 
execution  against,  35  (p) . 
firm,  right  to  sue  in  name  of,  34  (p) . 
names  of— demand  for,  33  (Z),  [52],  [464]. 
reply  thereto,  33  {rn),  [53]. 
defendants,  of — summons  or  notice  for,  [51],  [57],  [450]. 
plaintiff  firm,  of,  when  cause  of  action  accrued:  on  oath — summons  or 
notice  for,  32  (A),  [51],  [465]. 
dismissal  of  action  for  non-delivery  of — summons  or   notice   for,. 
[56]. 
stay  of  proceedings  until  furnished — summons  or  notice  for,   [54]. 

affidavit  in  support,  [55]. 
partnership  actions,  proceedings  in,  846 — 849. 

accounts:   investigation  of — accountant's  affidavit  of,  [1627]. 

Master's  certificate  of  result  of,   [1628]. 
accounts:  summons  or  notice  for,  [1626]. 
dissolution  of,  statement  of  claim  in  action  for,  [508]. 
sale  of  partnership  property,  particulars  and  conditions  of  sale  with 

form  of  tender,  [1342]. 
stay  of,  where  parties  have  agreed  to  refer  to  arbitration — summons 

for,  [1625]. 
writ  of  summons  in — indorsement  on,  [211],  [337],  [1624]. 
writ  of  summons  against:  service  of,  34  (p). 

notice  of,  on  manager  of  partnership^ 
35  (r),  [58]. 

PASSING  JUDGMENT,  392. 

registrar's  appointment  for,  [891]. 
And  see.  Judgment,  Entey  of. 

PATENT — actions  and  pi-occedings  relating  to,  820  (i) — 844. 

action  to  restrain  threats  of  legal  proceedings — indorsement  on  writ  in,. 

[1600]. 
appeal  to  law  officer  from  decision  of  comptroller — notice  of,  [1584]. 
extension  ol  letters  patent,  833  (i). 

petition  for  extension  of  patent,  [1609]. 

advertisement  of  day  appointed  for  hearing,  [1611]. 
intention  to  present,  [1608]. 

affidavit  of  publication  thereof,  [1610]. 
nffidavit  of  no  objectors,   [1615]. 

service  of  petition  upon  objectors,  [1616]. 
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VATENT—contiHued. 

extension  of  letters  patent — continued. 

petition  for  extension  of  patent — continued. 
notice  of  opposition,  [1612]. 

to  objectors  of  day  appointed  for  heaving,  [1614]. 
particulars  of  objections,  [1613]. 
title  to  oiriginating  aummona  or  petition,  regulations  as  to,  499,  [1078]. 
infringement  of — aotioii  for,  821. 

certificate  of  Judge  that  validity  of  letters  patent  came  in  question  on 

the  trial  of  a  question  of  infringement,  [1599]. 
defence  inaction  for,  [591],  [1588]. 
discovery  of  names  and  addresses  of  customers  in  aid  of  inquiry  as  to 

damages — summons  for,  [1597]. 
injunction — indorsement  of  claim  for,  on  writ,  [311],  [1585]. 

notice  of  motion  for,  [1595],  [1679]. 
inspection  of  process — summons  or  notice  for,  [1593],  [1886]. 
issues:  trial  of-j-notice  for,  [1596]. 
objections  to  the  patent — particulars  of,  823  (j),.  [1589]. 

certificate  of  Judge  as  to  proof  or  reasonableness  of,  [1598]. 
further  and  better  particulars — notice  for,  [1591]. 
leave  to  amend — ^notice  for,  [1592]. 
particulars  of  breaches,  822  (?>),  [1587]. 

certificate  of  Judge  as  to  proof  or  reasonableness  of,  [1598]. 
further  and  better  particulars  of  breaches — notice  for,   [1590]. 
leave  to  amend — ^notice  for,  [1592]. 
rectification  of  register — notice  of  motion  for,  [1583]. 

title  to  originating  summons  or  petition,  regulations  as  to, 
499,  [1078]. 
reTocation  of — petition  for,  [1601]. 

certificate  of  barrister  that  petition  proper,  [1605]. 

solicitor    as    to    petitioner's  fitness  and   competency   to 
answer  costs,  [1606]. 
fiat  of  Attorney-General,  [1607]. 
memorial  to  Attorney-Gteneral  for  his  fiat,  [1603]. 

statutory  declaration  verifying  statements  in  memorial,  [1604]. 
particulars  of  objections,  [1602]. 

title  to  originating  summons  or  petition — regulations  as  to,  499,  [1078]. 
specification  pendente  lite,  leave  to  amend — notice  of  motion  for,  [1594]. 
statement  of  claim  in  action  for,  [535],  [1586]. 
writ  of  summons  in — ^indorsement  on,  [311],  [1585]. 

PATENTS  AND  DESIGNS  ACT,  1907.     See  Patent. 

PAUPER.     See  Poor  Persons. 

PAY  OFFICE,  THE,  933—935. 

accounts:  transcript  of — request  for,  [1786]. 

certificate  of  dealing  with  money  or  securities  in  Court — request  for,  [1783]. 
certificate  of  funds  in  Court — request  for,  934  (e),  [1784]. 
transcript  of  accounts — request  for,  [1785]. 
And  see  CeIitificate,   Paymaster's;    Payment  into   Cockt;    Payment 
OUT  OP  Court;  Fund  in  Court,  Carrying!  over. 

PAYEE,  life  of,  proof  of,  954 — 957.    See  Payment  out  of  Court. 
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PAYMENT,  TRANSFER  AND  DELIVERY  OF  MONEY  AND  SECURITIES 
INTO   COURT,  935 — 949;    summary  of   material  provisions  of  S.  O. 
Funds  Rules,  1905,  as  to,  935—937. 
acceptance  of,  of  sum  paid  in— notice  of,  204  (p),  [458]. 

judgment  for  costs  where  accepted  in  satis- 
faction of  entire  cause  of  action,  204  (j), 
[459],  [878]. 
accounting  party,  payment  into  Court  by,  of  balance  appearing  on  hu 

account — summons  for,  [1253]. 
admission  on  account  left  at  Chambers.:  on— affidavit  in  support  of  applica- 
tion for,  [1801]. 
bank:  by  lodging  money  at,  in  ui^ent  case — application  for,  [1786]. 

certificate  of  receipt  by,  [1789]. 
box,  deposit  in  Court  of  a — summons  fOr,  [1799]. 

carrying  over  money  and  securities  in  Court,  992 — 994;  summary  of  material 
provisions  of  S.  C.  Funds  Rules,  1905,  as  to,  992. 
securitiee,  money  on  deposit,  cash,  dividends  and  interest— summons 

for,  [1877]. 
securities  of  a  given  value — summons  for,   [1880]. 
specific  amounts  of  securities  and  proportionate  parts  of  dividends — 

summons  for,  [1878].  . 
specific  amounts  of  securities,  parts  of  a  larger  sum — summons  for, 
[1879]. 
cash,  lodgment  of,  in  Court  and  transfer  of  securities  witli  Pay  Office 

Schedule — summons  for,  [1800]. 
certificate  of  •receipt  by  bank,  [1789]. 

Copyhold  Act,  1894,  lodgment  in  Court  under — request  for,  [2170]. 
damages,  in  respect  of,  where  inquiry  directed  as  to  amount — summons  for, 

[841]. 
debentures,  registered,  transfer  of,  [1798]. 

deed  for  transferring  into  Court  securities  passing  by  deed,  [1797]. 
defendant,  by,  with  or  after  defence,  247,  248.    See  satisfaction,  inira. 
deposit:  by, 

summons  for,  of  effects  in  a  box,   [1799];   of  eecuritiea  passing  by 
delivery,  [1795];  of  securities  passing  by  deed,  [1796]. 

deed  for  transferring,  [1797]. 
deposit — ^money  on,  and  interest  thereon,  990 — 992;  summary  of  material 
provisions  of  S.  C.  Funds  Rules,  1905,  as  to,  990. 
placing  money  on — request  for,  [1873]. 
request  not  to  place  on,  [1874]. 

withdrawal  of  money  from  deposit — request  for,  [1876]. 
withdrawal  of  request  not  to  place  money  on  deposit,  and  request  te 
place  same  on  deposit,  [1875]. 
deposits  on  sale,  of — summons  to  compel,  [1337]. 
direction  by  Paymaster  for  lodgment,  [1788]. 

for  lodgment  or  transfer  of  securities,  [1791]. 
direction  to  bank  to  receive— rrequest  for,  [1787]. 

dividends,  of:    amount  of — affidavit  of,    [1803];    statutory   declaration, 

[1804]. 
attestation     thereto, 
[1805]. 
extension  of  time  for  making  payment,  transfer  or  deposit  into — summons 
for,  [1802]. 
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PAYMENT,  TRANSFER  AND  DELIVERY  OP  MONEY  AND  SECURITIES 
INIK)  COVRT— continued. 
interest,  of:  amount  of — affidavit  of,  [1803]. 
statutory  declaration,  [1804]. 

attestation  thereto,  [1805].    And  see  Iniekbst. 
investment  of  funds  in  Court,  987—990 ;  summary  of  material  provisions  of 
S.  C.  Funds  Rules,  1905,  aa  to,  987,  988. 
oertifloate  of  investment — request  for,  [1868]. 
conversion  of  existing  securities  into  other  securities— summons  for, 

[1872]. 
dividends,  discontinuing  investment  of — request  for,  [1869]. 
investment   in  stock  of  cash   or  money    on    deposit — summons    for, 
[1870];  the  like  for  investment  in  railway  stock,  [1871]. 
Lands  Clauses  Consolidation  Acts,  under,  116S.    See  Lands  Clauses  Con- 
solidation Acts. 
Life  Assurance  Companies  (Payment  into  Court)  Act,  1896,  under,  affidavit 

on,  [2339]. 
lodging  money  at  badik,  by-^application  for,  [1786]. 
lodgment — Paymaster's  directions  for,  [1788]. 

of  cash — request  for  directions  for,  [1787]. 

of  cash  and  transfer  of  securities  into  Court,  with  Pay  Office 

Schedule — summons  for,  [1800]. 
or  transfer  of  securities — request  for,  [1791]. 

Paymaster's  direction  for,  [1792]. 

bank  certificate  of  lodgment  or 
transfer,   [1793]. 
order  for,  affidavit  in  support  of  application  for — where  founded  on  an 

admission  or  on  an  account,  [1801]. 
Parliamentary  Deposits   Acts,  under,   1296 — 1306.      See    Parliamentary 

Deposits  Acts. 
purchase-money  on  sale  under  judgment  or  order,  676—694.     See  Sale 

UNDER  Judgment  or  Order. 
receiver  by,  on  account,  926. 

lodgment  schedule  for  payment  in  of  balance  found  due,  [1768]. 
registered  debentures,  transfer  of,  [1798]. 
request  for  directions  for  lodgment  of  cash,  [1787]. 
sale:  of  deposits  at.     See  deposits  on  sale,  supra. 

satisfaction,  in:   by  defendant,  208,  247 — 251;   summary  of  material  pro- 
visions of  R.  S.  C.  1883,  as  to,  247,  248. 
acceptance  of — notice  of,  204  (p),  [458],  [559]. 

judgment  for  costs  thereon,  [459]. 
costs — summons  or  notice  for  payment  of  by  defendant,  250  (c),  [560]. 
leave — notice  for,  [554]. 
notice  of,  [471],  [558]. 

Paymaster's  direction  for  lodgment,  [469],  [556]. 
payment  in — notice  of,  [471],  [558]. 

payment  out  of,  203;  request  for  by  plaintiff,  [457],  [561];  of  money 
lodged  against  claim  with  defence  denying  liability,  250  (e),  [562]. 
receipt  by  bank — certificate  of,  [470],  [557]. 

request  for  lodgment  in  an  action  for  debt  or  damages,  [468],  [555]. 
schedule,  lodgment  and  payment  combined — summons  with,  [1835]. 
securities — ^lodgment  or  transfer  of — request  for,  [1791]. 

deed  for  transferring  into  Court  securities  passing  by  deed,  [1797]. 
Paymaster's  direction  for  lodgment  or  transfer,  [1792]. 
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PAYMENT,  TRANSFER  AND  DELIVERY  OF  MONEY  AND  SECURITIES 
INTO  COVRT— continued. 
securities — lodgment  or  transfer  of — continued. 

transfer  of,  into  Court  and  lodgment  of  cash  with  Pay  OfBoe  Schedule — 

summons  for,  [1800]. 
what  securities  may  be  directly  transferred,  941  (6). 
Settled  Land  Acts,  under.    See  Settled  Land  Acts. 
summons  for — (with  interest),  [1790]. 
suspense  account:  to — application  for,  [1786]. 
time  for:  extension  of — summons  for,  [1802]. 

Tramways  Act,  1870,  lodgment  of  cash  under — request  for  direction  for, 
[2382]. 
lodgment  of  securities — ^request  for  direction  for,  [2383]. 
transfer  of  securities — request  for,  [1791]. 

deed  for  transferring  securities  paasing 
by  deed,  [1797]. 
Paymaster's  direction  for,  [1792]. 
transfer  of  registered  debentures,  [1798]. 
transfer  of  stock  and  payment  of  dividends  into  Court — summons  for, 

[1794]. 
transfer:  by, 

deed  for  transferring  into  Court  seourities  passing  by  deed,  [1797 J. 
Trustee  Act,  1893,  under,  1126—1131.     See  Trustee  Act,  1893. 
urgent  case,  in — application  to  banlc  for,  [1786]. 

PAYMENT,  TRANSFER  AND  DELIVERY  OF  FUND  OUT  OF  COURT, 
949 — 987;  summary  of  material  provisions  of  S.  C.  Funds  Rules,  1905, 
as  to,  949,  950,  960—964. 
address  of  payee — change  of,  notice  of,  [1828]. 
attorney:    power   of,  to   receive  cheque — ^request  for,   [I860].     An^  see 

Attorney. 
bankers,  remittance  to,  request  by  corporate  body  for,  [1848]. 

pubUo  bodies,  &c.,  for,  [1847]. 
box,  delivery  out  of,  deposited  in  Court — summons  for,  [1850]. 
carrying   over   money   and  seourities,   992 — ^994.      See    Fund   in  Court, 

Carrying  Over. 
cash,  part  of  a  larger  sum:  of — summons  for,  [1831]. 

to  scheduled  persons,  [18S3]. 
certificate  by  solicitor  of  residue  of  a  fund  to  be  dealt  with  by  Paymaster, 

[1856]. 
certificate  of  ascertained  sums,  [1864]. 

execution  of  a  document,  of,  [1862]. 

afiidavit  of  execution,  [1863]. 
taxed  costs  and  fees,  of,  [1865]. 
verifying  appointment  of  new  incumbent,  [1823]. 
creditors — ^notice  to,  that  cheques  may  be  received,  [1202],  [1861]. 
declaration  by  the  next  of  kin  of  a  person  who  has  died  intestate  whose 

assets  have  not  exceeded  the  value  of  WOl.,  [1859].    . 
declaration  by  the  person  entitled  to  payment  of  dividends,  [1821]. 
as  committee  of  person  of  unsound  mind,  [1825]. 
as  guardian,  [1824]. 
as  the  holder  of  an  office,  [1822]. 
Ufe  of  payee,  of,  [1819]. 

solicitor,  by,  on  behalf  of  person  entitled  to  payment  of  dividends, 
[1820]. 
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PAYMENT,  TRANSFER  AND  DELIVERY  OF  FUND  OUT  OF  COURT— 
continued. 

dividends,  attorney,  power  of,  to  reoeive— request  for,  [1817]. 
affidavit  of  life  of  payee,  [1818]. 
declaration  by  solicitor  on  behalf  of  payee,  [1820]. 
declaration  by  the  person  entitled  to  payment,  [1821]. 

as  conuuittee  of  personi  of  unsound  mind,  [1825] ;  as  guardian, 
[1824];  as  the  holder  of  an  office,  [1822], 
income  tax,  deduction  of,  950. 
statutory  declaration  as  to  life  of  payee,  [1819]. 
carrying  over,  992—994.    See  Fund  in  Coubt,  Caeryinq  over. 
charity,  to  trustees  of — summons  for,  [1812]. 
dividends  of,  corporation,  to — summons  for,  [1813]. 

officer  of  a  corporation  aggregate,  to — summons  for,  [1814]. 
married  woman,  to,  for  separate  use — summons  for,  951  (s),  [1808]. 

restrained  from  anticipation,  [1809]. 
persons  named  in  schedule  for  their  lives,  to — summons  for,  [1815]. 
periodical  remittance  of,  by  posti — request  for,  [1826]. 

by  public  bodies,  trustees  of 
charities,  &c.,  [1829]. 
to  payee's  bank — request  for,  [1827]. 

by  public  bodies,  &c., 
[1830]. 
quarterly  payments  out  of — summons  for,  [1816]. 

tenant  for  life,  to— summons  for,   [1806],   [1807]. 
trustees  of  a  settlement  or  will,  to — summons  for,  [1811]. 
two  persons  or  survivor,  to — summons  for,  [1810]. 
dormant  fund,  payment  out  of — summons  for,  [1852]. 
duty:  provision  for  payment  of — summons  for,  [1832]. 
husband  and  wife,  to,  978. 

affidavit  of  no  settlement,  [1853]. 
the  like  -where  there  is  a  settlement  or  agreement, 
[1854]. 
but  not  affecting  the  fund,  [1854]. 
interest — affidavit  of  subsequent,  [1866]. 

statutory  declaration  in  like  case,  [1867]. 
interest  of:  corporation,  to — summons  for,  [1813]. 

officer  of  a  corporation  aggregate,  to — ^summons  for,  [1814]. 
married  woman,  to,  for  separate  use — summons  for,  [1808]. 

restrained  from  anticipation,  [1809]. 
tenant  for  life,  to — summons  for,  [1806],  [1807]. 
trustees  of  a  charity,  to — summons  for,  [1812]. 
trustees  of  a  settlement  or  will,  to — summons  for,  [1811]. 
two  persons  and  survivor,  to — summons  for,  [1810]. 
Lands  Clauses  Consolidation  Acts,  under,  1170.    See  L.iNDs  Clauses  Con- 
solidation Acts. 
Life  Assurance  Companies  (Payment  into  Court)  Act,  1896,  under,  petition 
for,  [2341]. 
summons  for,  [2342]. 
married  woman:   marriage  since  order  and  of  no  settlement — declaration 
by  wife,  [1855]. 
settlement — affidavit  by  husband  and  wife  of  none,  [1853]. 

where  settlement  or  agree- 
ment,   [1854]. 
the  like,  but  not  affecting 
the  fund,  [1854]. 
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PAYMENT,  TRANSFER  AND  DELIVERY  OF  FUND  OUT  OF  COURT— 
continued. 
married  woman,  to,  who  has  married  since  date  of  order  for  payment, 

951  («)• 
money  lodged  in  satisfaction,  request  for,  203  (o),  [457],  [561]. 
next  ot  kin,  declaration  by,  of  a  person  who  has  died  intestate  whose  assets 

have  not  exceeded  the  value  of  1001.,  [1859]. 
notice  to  creditors  that  cheques  may  be  received,  [1861]. 
part  of  a  larger  sum,  of,  summons  for,  [1831]. 

to  scheduled  persons,  [1815],  [1833]. 
Pay  Office  schedule — summons  for  sale  of  securities  and  payment  of  cashr 

with,  [1834]. 
payee's  bank— remittance  to,  of  sum  not  exceeding  1,000?.— request  for, 

[1845]. 
personal  representatives.     See  representatives,  infra. 

post — remittance  by,  crossed  to  payee's  account  at  a  bank — request  tor, 
[1841] ;    the  like,   by   corporate   body,    [1842];    the  like,   by   person 
residing  within  the  United  Kingdom  who  has    no    banking    account, 
[1843];  the  like,  of  sum  not  exceeding  101.,  [1844];  the  like,  of  sum 
not  exceeding  1,000?.,  by  public  bodies,  trustees  of  charities,  &c.,  [1846]. 
power  of  attorney.    See  attorney,  supra,  and  Attoeney. 
representatives  of  person:  to,  when  deceased  named  in  order — affidavit  tor, 
[1857]. 
survivor,   to:    when   representatives  named    in    order — affidavit    for, 
[1858]. 
request  for,  money  lodged  in  satisfaction,  203  (o),  [457],  [561]. 
residue  of  fund  to  be  dealt  with  by  Paymaster — certificate  of  solicitor  ot, 

[1856]. 
sale.     See  securities,  infra. 

schedule,  lodgment  and  payment  combined — summons  with,  [1835]. 
scheduled  persons:  to — summons  for,  [1815],  [1833]. 
securities:  delivery  out  of,  passing  by  delivery — summons  for,  [1849]. 
.sale  of:  of  a  specified  amount  of — request  for,  [1837]. 

summons    for,    and    for     payment 
thereout  of  duty  and  costs,  ana 
payment  of  the  residue  to  appli- 
cant on  coming  ot  age,  [1832]. 
and  payment  of  cash  with  Pay  Office  schedule,  [1834]. 
to  raise  a  specified  sum — request  for,  [1838]. 
transfer — request  for,  [1836];   summons  for,  [1833];   and  pay- 
ment to  scheduled  persons,  [1833]. 
stock.     See  securities,  supra. 
substituted  payee:  to — summons  for,  [1851]. 

Tramways  Act,  1870,  under,  investment  of  deposit  and  payment  ot  divi- 
dends— originating  summons  for,  [2384]. 
,  payment  out  of  cash  deposit,  or  transfer  out  of  stock,  when  tramway 
completed  within  prescribed  time,  or  when  provisional  order  not 
confirmed — originating  summons  for,  [2386]. 
inquiries  and  payment  out  of  cash  deposit,  or  transfer  of  stock  when 
tramway  not  completed  within  prescribed  time — originating  summons 
for,  [2388].  ,, 

transfer-^eed  of,  for  transferring  out  of  Court  securities  passing  by  deed, 
[1839]. 
the  like,  for  transferring  registered  debentures  out  of  Court,  [1840]. 
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PAYMENT,  TRANSFER  AND  DELIVERY  OF  FUND  OUT  OF  COURT-^ 
continued. 

transfer,  by^^ummons  for,  [1833]. 

transfer,  by,  of  cash  to  account  at  Bank  of  England — requisition  from 
._ .       official  person  for,  [185Sa], 

Trustee  Act,  1893,  under,  1131— 1134.    See  Teusteb  Act,  1893. 

PEDIGREE:  in  proof  of  heirship  and  kindred,  [11 7S]. 
affidavit  verifying,  557  {g),  [1176]. 

PEER  OF  THE  REALM,  description  of,  in  writ  of  summons,  [189]. 

PERPETUATION  OF  TESTIMONY,  ACTION  FOR,  849—851;  summary  of 
material  provisions  of  R.  S.  C.  1883,  as  to,  849. 
evidence  taken  in:  leave  to  use— notice  of  motion  for,  [1630]. 

affidavit  in  support,  [1631]. 
proceeding  with:  within  a  limited  time — defendant's  notice  of  motion  for, 
[1629].  . 

PERSON,  PARTY  ACTING  IN: 
appearance  of- — notice  of,  [400]. 

appointment  of  solicitor  instead  of — ^notice  of,  [2063]. 
indorsement  on  writ  of  summons  issued  by,  [6],  [342]. 

PERSONAL  ESTATE,  ACCOUNT  OF.     See  Account,  605^625. 

PETITION  OF  COURSE: 

carry  on  proceedings  by  surviving  plaintiffs  and  plaintiff's  successors,  to, 
1158]. 
allegations  in — common  forms  of,  [160]. 
defendant's  successors,  against,  [1S9]. 
description  of  petitioner,  22  («). 

dismissal  of  action — before  judgment,  on  infant  coming  of  age,  [89}. 
formal  partsof,  22  (<),  [35],  [1655]. 

guardian  ad  litem  of  infant  defendant — io  assign,  in  lieu  of  one  deceased, 

[102]. 
■  ■  affidavit  in  support,   [103]. 

of  lunatic  defendant — to  assign,  in  lieu  of  one  deceased,  [128]. 
of  person  of  unsound  mind  not  so  found  defendant,  to  assign,  [126]. 
of  person  of  unsound  mind  defendant — to   assign,   where  committee 

adversely  interested,  [123]. 
of  person  of  unsound  mind  not  so  found  as  respondent  to  a  petition  or 
other  proceeding — to  assign,  [132]. 
infant  bom  after  judgment — continuing  proceedings  against,  for,  [161]. 
infant  coming  of  age — to  dismiss  action  before  judgment  with  costs,  on, 

[89]. 
next  friend  of  lunatic — to  appoint  new,  in  place  of  one  deceased,  [114]. 
of  person  of  unsound  mind — to  appoint  new  in  place  of  one  deceased, 
[115]. 
relator — to  name  new,  in  place  of  one  deceased,  the  Attorney-General  con- 
senting, [50]. 
stay  proceedings — to,  on  special  terms  by  consent,  [2032]. 
taxation— for  delivery  of  bill  and— by  party  chargeable,  [2076]. 
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PETITION  OF  COXTRSlE—eonUnue^. 

taxation  of  bill  delivered  by  solicitor — for  common  order  for,  [2073]. 
by  party  chargeable,  before  action  brought,  [2075]. 
by  third  party,  [2080]. 
taxation  of  bill  under  sect.  83  of  Lands  Clauses  Consolidation  Acts,  for, 
[2194]. 

PETITION  OF  RIGHT,  858—861.    See  Eight,  Petition  op. 

PETITION:    ORIGINATING   PROCEEDINGS,    867(?»);    formal   parts  of, 
[1659]. 

PETITION:  SPECIAL: 

adjourned  without  day,  request  for  restoration,  of,  [1663], 
notice  of  restoration,  [1665]. 
alteration  of  objects  of  a  company — ^to  confirm,  [2253]. 
amend,  liberty  to — motion  paper,  for,  [1666]. 
arrangements  between  companies  and  their  creditors  and  members-r-facts 

to  be  stated  in,  1262  (k). 
assignment  of,  to  particular  Judge,  23  (y). 
Assurance  Companies  Act,  1909,  under,  for  investment,  and  payment  of 

dividends,  [2326]. 
brief  on  hearing  of — indorsement  on,  [1667], 
Charities    Procedure    Act,    1812    (Sir    Samuel    RomiUy's    Act),    under, 

[2088]. 
Charity  Commissioners  or  Board  of  Education — of  appeal  from  order  of, 

[2100]. 
consent  to,  23  (c),  [38],  [1656]. 
Befence  Acts,  under — for  transfer  and  payment  of  fund  to  absolute  owner, 

[2337]. 
ecclesiastical  lease — for  sale  of,  [2172]. 
enrol  judgment  or  order  of  the  Irish  Court — ^to,  [920]. 
]        Fines  and  Recoveries  Act,  under — for  consent  of  Court  as  protector  of 
settlement  in  place  of  person  under  disability,  [2175], 
footnote  to,  23(a),  [37],  [1658]. 
formal  parts  of,  23  (y),  [36],  [1657]. 
House  of  Lords — of  appeal  to,  [1494]. 

amend  petition — for  leave  to,  and  lodge  supplemental  case,  [1517], 
cross  petition,  [1507]. 
I        poor  person — for  leave  to  appeal  as,  [ISOl]. 
respondent,  by — for  leave  to  lodge  case,  [1512]. 
restore  appeal  and  extend  time  for  lodging  cases — ^to,  [ISIO]. 
revive  appeal  on  death  of  appellant — to,  [1519]. 
time — for  extension  of,  to  present  cross  appeal,  [1504]. 

to  lodge  cases  and  set  down  appeal  for  hearing,  [1508]. 
withdraw   appeal — for  leave  to,  on  payment   of   respondent's  costs, 
[1522]. 
without  costs  by  consent,  [1524]. 
Infants'  Property  Act,  1830,  appointment  of  nominee  under,  for — for  sur- 
render of  existing  leise  and  to  aacept  a  new  lease,  on  behalf  of  an 

infant  or  married  woman,  [2177]. 
approval  for,  under,  of  conditional  contract  to  grant  lease  of  an  infant's 

land,  [2182]. 
surrender  of  an  existing  lease  under,  for — and  grant  of  a  new  lease 
where  reversion  belongs  to  an  infant  or  married  woman,  [2179]. 
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Life  Assurance  Oompaniea   (Payment  into  Court)   Act,  1896,  under,  for 

payment  out  of  fund,  [2148],  [2341]. 
Merchant  Shipping  Act,  1894,  under— for  sale  of  a  ship  or  share  of  ship, 

vested  by  transmission  in  an  unqualified  owner,  [2343]. 
National  Debt  Act— for  re-transfer  of  stock  and  payment  of  dividends, 

under,  [2345]. 
originating  proceedings— formal  parts  of,  [1659]. 
patent,  revocation  of— for,  [1601];  fiat  of  Attorney-General,  [1607]. 
Railway  Oompaniea  Act,  1867— to  appoint  receiver  and  manager,  under, 
[2361]. 
to  confirm  scheme,  under,  [2375]. 
reduction  of  capital- to  confirm— which  involves  diminution  of  liability, 
[2266];  for  liie  purpose  where  Jost  capital  is  proposed  to  be  cancelled, 
[2267]. 
re-organization  of  share  capital  of  companies — ^to  confirm,   [2262]. 
respondents  to  be  mentioned  by  name,  23  (i) . 
restoring  to  paper  -when  adjourned  without  day,  request  for,  [1663]. 

same  standing  over  or  adjourned  for  further  con- 
sideration, request  for,  [1664]. 
notice  of,  [1665]. 
restraining  order  under  5  Vic.  x=.  5,  s.  4  (Court  of  Chancery  Act,  1841)— 

for,  [1691]. 
right  of— formal  parts  of,  [1639].    See  Right,  Petition  op. 
BomiUy's,  Sir  Samuel,  Act,  under,  [2088]. 
service  of— afBdavit  of,  869  (<),  [1662]. 
abroad — amotion  paper  for,  [1661]. 
substituted — amotion  paper,  for,  [1660]. 
Settled  Estates  Act,  1877,  under — for  application  of  purchase-money  or  of 
money  set  aside  out  of  rent,  [2218]. 
for  order  authorising  particular  lease  under,  [2200]. 
for  order  vesting  general  powers  of  leasing  in  trustees,  [2199]. 
for  sale,  [2201]. 
standing  over  or  adjourned,  restoration  of — request  for,  [1664]. 

notice        of        restoration, 
[1665]. 
titles  of  petitions  presented  under  Acts  of  Parliament  or  Rules  of  Court 

giving  summary  jurisdiction — regulations  as  to,  [1078],  [2085]. 
transfer  of  cause  or  matter  from  one  Division  to  another — for,  [1950]. 
from  one  judge  of  Chancery  Division  to  another — ^for,  [1951]. 
Trustee  Act,  1893,  under, 

authority  to  dispose  of  land ;  reserving  the  minerals ;  or  of  the  minerals 

apart  from  the  land — for,  [2152]. 
transfer  and  payment  out,  of  fund  lodged  in  Court,  on  an  affidavit — 
for,   [2148]. 
ward  of  Court — to  interdict  marriage  of,  [1418]. 

inquiry  as  to  validity  of  marriage,  of — for,  [1421]. 

marriage  of — ^for  judicial  approval  of,  under  Marriage  Act,  [1422]. 

PLACP:  of  residence,  change  OF: 
notice  of,  [7]. 
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PLAINTIFF: 

adding,  striking  out,  or  substituting:    applications   for,   73  et  »eq.     Se» 

Parties. 
oa-plaintiff:  striking  out — summona  for,  [144].. 
consent  to  be  added  as,  [143]. 

demand  in  writing  of  names  and  pla^ies  of  residence  of  persons  constituting 
plaintiff  firm,  33  (?),  [52];   reply  thereto,  33  (»»),   [S3];  summons  or 
notice  for,  35  (j),  [57],  [450]. 
district  registry,  retention  of  action  in,  summons  or  notice  for,   [451], 

[1959]. 
judgment,  signing,  notwithstanding  appearance  where  writ  indorsed  under 
Order  III.  r.   6  (/)...  199,  200. 
summons  for,  [452]. 
payment  into  Court  by  defendant,  proceedings  where,.  203 — 205.     , 
person,  in:  issue  of  writ  by,  2  (p),  (17),  (r),  [6]. 
proceedings  on  part  of,  previous  to  issue  of  writ,  92,  93. 
refusing  to  proceed:    making  him  defendant — co-plaintiff's   summons   or 

notice  for,  [142]. 
security  for  costs  from,  1056 — 1065.    See  Costs,  Seoueity  foe. 
striking  out  co-plaintiff — summons  or  notice  for,  [144]. 
suing  on  behalf  of  debenture  holders — description  of,  in  writ  of  summons, 
[197]. 
where  suing  on  behalf  of  shareholders,  [198]. 

PLEADING    MATTERS    AEISING    PENDING    ACTION,  212—216.     Se» 
Pleadings,  further. 

PLEADINGS,  210—275;  summary  of  material  provisions  of  R.  S.  C.  1883,  as. 
-     tOf  210—212. 

admission  in:   judgment  on — notice  of  motion,   summons,   or  notice  for, 
[629].    And  see  Admission. 
moving  on,  273  (a), 
amendment  of,  216 — 224;  summary  of  material  provisions  of  R.  S.  C.  1883, 
as  to,  216—218. 
r  abandonment  of  claim  by:  coats  upon — notice  for,  [491 — 493]. 

disallowing:  when  made  under  an  order — ^ndtioe  for,  [489],  [503], 
[551]. 
when  made  without  an  order — ^notice  for,  [488],  [503],  [551]. 
indorsement  on  amended  pleading,  [487], 

leave   for — notice  for,    [485],    [502],    [550];    after   time   expired,. 
[490]. 
'  order  for,  when  necessary,  218  (Ji). 

pleading,  or  plead  to  amend  pleading:  leave  for,  after  time  expired — 

notice  for,  [490]. 
striking  out  unnecessary,   scandalous  or  embarrassing  matter:    by — 

notice  for,  [494],  [552]. 
time  for:  extension  of — notice  for,  [486]. 
claini,  224 — 244.    See  Claim,  Statement  op. 

claim  in:  abandoned  by  amendment,  costs  of — ^notice  for,  [491 — 493]. 
contents  of,  211. 
copies  for  other  side,  210. 

costs  of,  211. 

counsel,  signature  of,  210. 
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PLEADINGS— co»«»«ffl«. 
'    default  of,  276 — 283.    See  DEJAnLT. 

judgment  in,  278 — 283.     See  Judgment  in  Default.    • 
defence,  244—262.    See  Defence. 
delivery  of,  210. 

demurrer,  271-273.    See  Defence  (demurrer,  proceedings  in  lieu  of), 
denial  in,  must  be  specific,  211. 
documents,  effect  of,  to  be  stated  in,  212. 

embarrassing  matter  in:  striking  out— notice  for,  [494],  [504],  [SSa]. 
exclusion  of  part  of — notice  for,  [495]. 
form  of,  210. 

form  of  statement  of  claim,  defence  and  counterclaim,  and  reply,  [620]. 
,     further,  212 — 216;  summary  of  material  provisions  of  R.  S.  0.  as  to,  212. 
defence,  214,  [478]. 

arising  after  action  and  after  delivery  of  defence,  [598]. 

before  delivery  of  defence,  [597]. 
leave  for — ^notice  for,  [475]. 

affidavit  in  support,  [476]. 
confession  of,  214,  [479];  judgment  for  costs  thereon,  [480]. 
time  for:  extension  of — ^notice  for,  [477]. 

reply,  215,  [484];  leave  for— notice  for,  [48X],  [615];  affidavit  in 
support,  [482]. 
time  for:  extension  of^ — ^notice  for,  [483]. 
inconsistency,  211. 
joinder  of  issue,  211. 
marking,  210. 

matters  arising  pending  action,  212 — 216. 
particulars,  211,  222—224.    See  Pabtioulars  of  Pleading. 
printed,  when,  210. 
rejoinder,  270,  271.     See  Ebjoindee. 
reply,  267—270.     See  Eeplt. 

reply:  subsequent  to,  270;  notice  for  leave  for,  [621]. 
scandalous  matter  in,  striking  out — ^notice  for,  [494],  [504],  [552]. 
specific  denial,  211. 
striking  out,  212. 

time  for:  summary  of  material  provisions  of  B.  S.  C.  1883,  as  to,  210.    And 
see  the  several  pleadings, 
amendment,  for.     See  amendment,  supra. 
unnecessary  matter  in,  striking  out — notice  for,  [494],  [504],  [552]. 
vacation,  long.  In,  211. 
withdraviral  of.     See  Discontinuance. 
without — trial.    See  Trial. 

And  see  Defence — Claim — ^Reply — Counterclaim. 

POLICE,  MBTEOPOLITAN— description  of,  in  writ  of  summons,  [192g]. 

POLIcy; 

settlement  of,  under  Married  Women's  Property  Act,  1870 — appointmnuf 
of  trustees  under  sect.  10,  originating  summons  by  person  interested,  for, 
1177  («),  [2196]. 
setttement  of,  under  Married  Women's  Property  Act,  1882 — appointment 
of  trustees  of,  effected  under  sect.  11,  originating  summons  tor,  1178  (r), 
[2197]. 
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POLLUTION:  .       , 

of  river  by-  Local  Board:    injunotion  to  restrain— notice  of  motion  for, 

[1677]. 
POOR  PERSONS,  35 — il ;  summary  of  material  proviaions  of  E.  8.  C.  1 883, 
as  to,  3S— 37. 
action:  leave  to  take  proceedings;  application  for,  [60]. 
continue,  already  commenced,  [61]. 
opinion  of  counsel  on  case,  [63]. 

report  of  solicitor  to  whom  application  referred  for  inquiry,  39  {x), 
[68]. 
appeal  to  Court  of  App«al  as:  leave  to,  motion  paper  for,  40  (y),  [64]. 

application  for,  where  not  so  ad- 
mitted in  action,  40  (z),  [64a]. 
opinion  of  counsel,  [6Sa]. 
report  of  solicitor,  [66]. 

See  Appeal,  and  Appeal  to  the  Gdobt 
OP  Appeal. 
House  of  Lords,  [1501],  [1502],  [1503],  See  Appeal  to  Hoosb 
or  Lords. 
applicant.    See  action,  aupra. 
defending  as:  leave  to — application  for,  [66].- 
opinion  of  counsel  on  case,  [68]. 

report  of  solicitor  to  whom  application  referred  for  inquiry, 
[67]. 
discharge  of  order  admitting  to  sue  or  defend  as — noUoe  of  motion  tor, 

[69]. 
leave  to  continue  action  already  commenced — application  for,  [61]. 
opinion  of  counsel  on  case,  [63]. 

report  of  solicitor  to  whom  application  referred  for  inquiry,  39  (a;), 
[62]. 
maintenance;   for  payment  of,  out  of  fund  in  Court  under  the  Pauper 

Lunatic  Acts — summons  for,  730  (rf),  [1437]. 
respondent.     See  defending  as,  eupra. 

POSSESSION,  WRIT  OF,  471  («i)— 47S. 
affidavit  in  support,  [1051]. 

fieri  facias,  writ  of,  when  combined  with,  473 — 47S. 
form  of,  [1049]. 

indorsements  on,  of  name  and  address  of  party  issuing,  and  of 

address  of  defendant,  [924],  [925],  [927]  [1050]. 
when  combined  with  writ  of  fieri  faoias,  [1053]. 

indorsements  |0n,  [924],  [925],  [927],  [1064]. 
'prcecipe  for,  [1052]. 
sheriff,  direction  to,  [1055]. 
preeeipe  for,  [1048];  when  combined  with  writ  of  fieri  facia),  [10S2]. 
sherijBE— direction  to,  [1055]. 

POST: 

affidavit  of  service  of  writ  of  summons  by,  183,  [426]. 
dividends,  periodical  remittance  of,  by — request  for,  [1826],  [1829]. 
judgment,  service  of  notice  of,  b.y — summons  for  directions  as  to,  [1152]. 
notice  by,  to  creditors  entered  in  list  on  reduction  of  capital  by  company, 

[2277]. 
notice  by,  to  creditor  to  prove  his  claim  in  administration — affidavit  ol, 
[1185]. 
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FOSI— continued. 

remittance  by,  crossed  to  payee's  account  at  a  baiik,  [1841]. 
the  like,  by  corporate  body,  [1842]. 
by  person  residing  within  the  United  Kingdom,  who  has  no  banking 

account,  [1843]. 
of  sums  not  exceeding  10?.,  [1844]. 

1,OOOZ.,  to  public  bodies,  trustees  of  charities, 
&c.,  [1896]. 
the  like,  to  their  bankers,  [1847]. 
the    like,    to    bankers    of    corporate    body, 
[1848]. 
writ  of  summons,  service  of,  by — summons  for,  147,  [373]. 
company,  on,  service  of— afBdavit  of,  183,  [426]. 

POWER  OF  ATTORISTBY.    See  Attorney. 

appeal,  motion,  on  setting  down,  for  hearing j  [1474]. 

attachment— for  wnt  of,  [988]. 

boundaries — for  commission  to  settle,  [1S36]. 

certiorari — for  writ  of,  [1973],  [1981]. 

commission  for  examination  of  witnesses — for,  [726]. 

delivery — for  writ  of,  [1061]. 

disfringras  nuper  vioecomitem — for  writ  of,  [949]. 

eleffit—ioT  writ  of,  427  (_ff),  [962]. 

residue,  for,  of  debt,  where  part  has  been  levied  under  a  fi.  fa.,  [962], 
[965]. 
entering  action  for  trial — on,  [824]. 
fieri  facias — for  writ  of,  [922]. 
costs  only — for,  [922],  [928]. 
money,  interest  and  costs — ^for,  [922],  [923]. 
possession,  and,  combined,  [1052]. 
renewed  writ  of — for,  [1069]. , 
residue  of  debt,  after  levy  of  part — ^for,  [943]. 
fieri  facias  de  bonis  ecclesiasticis — for  writ  of,  [962]. 
habeas  corpus  ad   testificandum,  to  compel  attendance   of   a   witness   in 

custody — for  writ  of,  [756]. 
habeas  corpus — for  writ  of,  by  contemner,  [1001]. 

infant  defendant  coming  of  age — ^for  subpoena  to  show  cause  against  judg- 
ment, [105]. 
Mayor's  Court — of  judgment  or  order  obtained  in,  [1990]. 
motion  on  appeal  for  hearing — on  setting  down,  [1474]. 
motion  for  judgment — on  setting  down,  [804]. 
ne  exeat  regno — for  writ  of,  [1717]. 

notice  of  judgment — for  entry  of  memorandum  of  service  of,  [1158]. 
originating    summons — for    amendment    of,     [1097].        See     Summons, 

Oeigdiating. 
partition^ — for  commission  of,  [1527]. 
petition  of  right — for  appearance  to,  [1642]. 
possession — for  writ  of,  [1048]. 

possession  and  fieri  facias  combined — for  writ  of,  [1052]. 
prohibition — for  writ  of,  [1708]. 

Railway  Companies  Act,  1867,  scheme  under — for  appearance  by  opponent 
to,  [2378]. 
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PSjECIPE—Bontinued. 

seguestrari  facias  de  bonis  ecolesiastiois — for  writ  of,  [9B7]. 

on  judgment  directing  an  act,  other  than  the  payment  of  money,  to  be 
done,  [957],  [1021]. 
sequestration — for  writ  of,  [1015]. 
solicitor — for  subpaetta  to  name  a,  [2069]. 
suhpcenaad  testificandum — to  seal  writ  of,  [742]. 
appeal — on  hearing  of,  [742],  [1487]. 
attendance  in  England  of  witness  in  Scotland  or  Ireland — to  compel, 

[742],  [750]. 
attendance  before  sheriff — upon  execution  of  a  writ  of  elegit,  for, 
[742],  [968]. 

subpoena  duces  tecum — for,  [759]. 

attendance  in  England  of  witness  in  Scotland  or  Ireland,  to  compel — 

for,  [742],  [767]. 
attendance  before  sheriff,  upon  execution  of  a  writ  of  elegit — for, 
[759],  [969]. 
venditioni  exponas — for  writ  of,  [946]. 
writ  of  summons,  amended — for,  [361]. 

PRESERVATION    OP    PROPERTY,    INTERIM,    995—998;     summary    of 
material  provisions  of  R.  S.  C.  1883,  as  to,  995. 
preservation  or  custody  of  property- — summons,  or  notice  for,  [1881]. 
!      sale  of  property — sujmnons,  or  notice  for,  [1882]. 

And  see  iNSPEOTiosr  and  Peeseevation  of  Propeety. 

PRINTING: 
affidavits,  4. 
pleadings,  210. 
special  case,  1075. 

PRIVILEGE: 

arrest,  against:  discharge  from  custody  because  of^ — ^notice  of  motion  tot, 

[1009]. 
discovery:  against,  by  interrogatories,  1006  (»). 
documents:  from  production  of,  1015  (»i). 

sealing  up  parts,  because  of,  1019  (t);  leave  for— notice  for,  [1914]; 
affidavit  as  to,  [1915]. 

And  see  Documents. 

PROBATE: 

allegation  of — common  form  of,  in  petition  to  carry  on  proceedings,  [160]. 
notice  of  intention  to  adduce,  as  proof  of  a  testamentary  disposition  of  real 

estate,  [682]. 
notice  to  produce,  [1118]. 
search  for,  grant  of — affidavit  of  result  of,  [1176a]. 

PROCEEDINGS: 

attending,  551,  552:  summary  of  material  provisions  of  R.  S.  0.  1883,  as  to, 

551. 
summons  by  creditor  or  person  interested  for  liberty  to  attend,  [1170a]. 
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PRODUCTION: 

cestui  que  vie:  of,  1260— 1282.    See  Cestui  qvb   Vie  Act. 
deponent: -of,  for  cross-examination — notice  for,   [702];   at  Chambers — 

summons  for,  [1107]. 
service  of :  extension  of  time  for 
— ^notice  for,  [701]. 
documents:  of,  304.    See  Documents,  Inspection  of. 

PROHIBITION,  WRIT  OF,  889—891. 

County  Court,  to— notice  of  motion  for,  [1712]. 

summons  for,  [1713]. 
discharge  of — ^notice  of  motion  for,  [1711]. 
form  of,  [1709]. 

indorsement  on,  [5],  [6],  [1710]. 
prcecipe  for,  [1708], 
writ  to  issue,  motion  paper,  for  order  for,  [1707]. 

fRO  INTERESSE  Su'o  EXAMINATION:  notice  of  motion  or  summons  for, 
[1031],  [1757]. 

PROOF.     See  Evidencb. 

PROPERTY  TAX.    See  Income  Tax. 

PROSECUTION  OF  ACTION: 

authority  to  solicitor  for,  1084.    See  Solioitob. 

bankrupt  ■  plaintiff — ^summons   or   notice   that   trustee   may   proceed   with 

action,  or  in  default  for  dismissal,  [2040]. 
successors  of  defendant,  against — summons  or  notice  for,  [2039]. 

plaintiff,  by,  summons  or  notice  for,  [2038]. 
want  of:  dismissal  of  action  for — notice  for,  [632]. 
And  see  Cakkyinq  on  Peoceedings. 

PROTECTION  OF  ESTATE: 

on  application  to  Parliament:  leave  for — summons  for,  by  trustee  or 
executor,  [1262]. 

PROTECTOR  OF  SETTLEMENT: 

consent  of  Court  as,  instead  of  person  under  disability — petition  for, 
[2175]. 

PUBLIC  OFFICER: 

carrying  on  proceedings — notice  for  leave  for,  [163]. 

PUBLIC  TRUSTEE  ACT,  1906. ..1143— 1147;  summary  of  material  sections 
of  the  Act,  and  the  Rules  of  1912  thereunder,  1143—1146. 

description  of  Public  Trustee  in  writ  of  summons,  [192e]. 

originating  summons  or  petition  under,  regulations  as  to  title  of,  499, 
[1078]. 

transfer  of  estate  to  Public  Trustee,  originating  summons  for,  [2161]. 

PURCHASE-MONEY.     See  Sale  undee  Judgment  oe  Qedee. 
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PUECHASE    OF    AN    ESTATE,   584(0—605.     See   Invesxment   in  Eeal 
Estate. 

PUECHASEE,  643 — 697.    See  Sale  under  Judgment  ob  Oedek. 


QUAKER: 

afBrmation  by,  [20];  declaoration  and  attestation  to,  [22];  footnote,  [21], 
Court:  before,  [783]. 
examiner:  before,  [784]. 
ex-Quaker,  [23];  before  Court,  [785];   before  examiner^ 

[786]. 
jury,  on  a,  [851]. 
And  see  Oath — ^Affirmation. 

QJJl  TAM  ACTION — indorsement  on  writ  of  summons  in,  [348]. 


RAILWAY  COMPANIES  ACT,   1867. ..1307— 1314. 

execution:   determination  of  question  respecting — summons  for,   [2362]. 

notwithstanding  scheme:  leave  to  issue — summons  for,  [2374], 

originating   summons  or  petition  under,  regulations  as  to  title  ot,  499,, 

[1078]. 
receiver  and  manager — ^petition  for  appointment  of,  1307  («),  [2361]. 
scheme  of  arrangement,  under, 

advertisement  of,  1311  (e),  (/),  [2370]. 
appearance  by  opponent  of — notice  of,  [2379 J. 

praecipe  for,  [2378J. 
certificate  that  copy  of  written  scheme  is  correct,  [2367]. 

verifying  printed  copy,  [2368]. 
confirmation  of — ^petition  for,   [2375]. 

advertisement  of,  [2377]. 

fixing  day  for  hearing  of — summons  for,. 

[2376]. 
order  for,  notice  of,   [2380]. 
copies  of — demand  of,  [2371]. 

certificate  verifying  the  copies,  [2372]. 
filing  of,  1309  (0. 

certificate  of,  [2369]. 
formal  parts  of,  1309  (0,   [2363]. 

inability  of  company  to  meet  engagements — declaration  of,  1309  («), 
[2364]. 
afadavit  of  truth  of,  [2366]. 
indorsement  on,  [2366]. 

opponent  of — notice  of  appearance  by,  [2379]. 
prcecvpe  for  appearance,  [2378]. 
order  confirming — notice  of,  [2380]. 

appeal  from:  leave  for — ^motion  paper  for,  [1472],  [2381  |. 
stay  of  proceedings  after  scheme  filed — summons  for,  [2373]. 

RAILWAYS  CONSTRUCTION  FACILITIES  ACT,  1864.. .1307. 

RAISING  MONEY  BY  SALE  OR  MORTGAGE,  633  (0—635. 
amount  to  be  raised — statement  of,  [1274]. 
costs  of,  633  (m).  , 
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BAlSma  MONEY  BY   SAI,B  OR  MOETGAGE-oo»«werf. 
execution  of  deed,  affidavit  of,  [1277]. 

Master's  certificate  of,  [1225],  [1278]. 
fee  on,  633  (I). 

mortgage.— recitals  of  order  and  payment  in,  [1276]. 

payment  into  Court  of  advance  by  mortgagee,   leave  for— summons  for, 

[1275]. 
statement  of  amount  to  be  raised,  [1274]. 

REAL  ESTATE: 

administration  of,  on  originating  summons,  521—529.     See  Administea- 

Tiosf  OF  Estates  and  Teosts  on  Originating  Summons. 
incumbrances  on— affidavit  as  to,  by  several  trustees,  [1238  (6)]. 

sole  trustee,   [1243].     See  Incum- 
brances. 
investment  in,  584 — 606.    See  Investment  in  Real  Estate. 
particulars  of,  [1238],  Schedule  3. 

affidavit  by  joint  trustees  verifying,  [1238  (S)]. 
sole  trustee,  [1243]. 
rents  and  profits  of,  612,  [1238  (7)].    See  Account. 
sale  of,  643 — 697.    See  Sale  under  Judgment  or  Order. 

RECEIVER,   902 — 932;    summary  of  material  provisions  of  R.   S.   C.   1883, 
as  to,  902,  903. 
account  of,  [1765]. 

affidavit  verifying,  921  (s),  («),  [1764]. 
allowance  of— Master's  certificate  of,   [1767]. 
leaving:  extension  of  time  for — ^summons  for,  [1769]. 

four-day  order  for — summons  for,  [1770]. 
lodgment  of  balance  due  from  receiver — schedule  for,  [1768J. 
passing,  904  (/). 

leave  for  surety  to  attend — summons  for,  [1780]. 
representatives  of:  by,  leave  for — summons  for,  [1773]. 
proceeding  on— notice  of  appointment  for,  [1766]. 
time  to  leave:  extension  of — summons  for,  [1769]. 
action:  by,  leave  to  bring — summons  for,  [1255],  [1763]. 

compromise — summons  for,  [1260],   [1763]. 
defend — summons  for,  [1256],  [1763]. 
appointment  of,  903 — 919. 

claim  for,  indorsement  of,  on  writ  of  summons,  [1733]. 

equitable  execution,  by  way  of,  398,  904  (ff),  905  (A),   (i),   [1736]. 

interim — amotion  paper  for,  [1734].. 

motion,  notice  of,  or  summons  for,  [1735]. 

by  judgment  creditor  for,  by  way  of  equitable  execution,  [1736]. 
mote  to  be  sent  to  Master  where  receiver  appointed,  but  order  suspended 

tiU  security  given,  [1749]. 
order  directing:  proceed  on — summons  to,  [1737]. 
party  to  propose  himself:  leave  for — summons  for,  905  (I),  [1738]. 
Railway  Companies  Act:  under.     See  Railway  Companies  Act,  1867. 
recognizance  on.    See  recognizance,  infra. 
security  given;  after — summons  for,  [1746]. 
security  on.    See  security,  infra. 
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BECEIVER— oo»«i»««i. 

attornment  to,  917  (<?);  notice  for,  [1752]. 

attornment  thereon,   [1753]. 
and  for  occupation  rent  to  be  set — ^summons  for,  [1755]. 
payment  of  rent — summons  for,  [1754]. 
affidavit  in  support,  [1756]. 
bond  by,  and  a  society  or  company  as  his  sureties,  [1742]. 
borrow  money,  receiver  and  mana^r,  leave  for — summons  for,  [1782]. 
business:  leave  to  carry  on — summons  for,  [1258],  [1763].  . 
claim  for — ^indorsement  of,  on  writ  of  summons,  [1733]. 
compromise  of  action  or   claim  by:    leave   for — summons   for,    [1260], 

[1763]. 
debenture-holders'  actions  in,  appointment  of — notice  of  motion  for,  [1572]. 
debts:  leave  to  pay — summons  for,  [1259],  [1763]. 
default  by,  923  (a). 

discharge  of,  and  vacating   recognizance — notice  of  motion  or  summons 
for,  [1776]. 
vacating  recognizance  on — summons  for,  [1777]. 
distrain,  leave  to — summons  for,  [1759]. 

drainage  wo^rks  by:  leave  for — summons  for,  [1261],  [1763]. 
enfranchisement:    approval  of    agreements    for^summons    for,  [1263], 

[1763]. 
equitable  execution — notice  of  motion  or  summons  by  judgment  creditor  for 

appointment  of,  by  way  of,  398,  904  (y),  905  (K),  («),  [1736]. 
examination  pro  interesse  sao,  in  case  of — summons  for,  [1757]. 
fitness  of  proposed,  and  manager — affidavit  of,  [1740]. 
lease,  921  (jo);   approval  of  agreement  to  grant — summons  for,   [1267], 
[1763]. 
renewal  of— summons  for,  [1266],  [1763]. 
management  by,  summonses  relating  to,  [1763]. 

manager,  enlargement  of  period  during  which  receiver  may  act  as — sum- 
mons for,  [1781]. 
leave  to  borrow  money — summons  for,  [1581],  [1782]. 
to  continue  in  debenture-holders'  actions,  [1580].     And  see  Deben- 
ture Holders,  Actions  by,  Peoceedings  in. 
outstanding  personal  estate:  leave  to  convert — summons  for,  by,  [1267], 

[1763]. 
payment  in  by,  on  account:  leave  for — summons  for,  [1771]. 

balance  of:  summons  to  compel,  [1772]. 
payment  to:  of  moneys  received  by  defendant — ^summons  for,  [1761]. 
property  over  which  receivership  to  extend — affidavit  as  to,  [1739]. 
Eailway  Companies  Act,  1867 :  appointment  of  receiver  and  manager  under 

— ^petition  for,  [2361]. 
recognizance  by,  and  his  sureties,  [1741]. 

at  Chambers  after  approval,  but  before 
appointment,   [1750]. 
leave  to  sue  upon — summons  for,  [1774]. 
stay  of  action  on — surety's  notice  of  motion  or  summons  for, 

[1775]. 
vacation  of — summons  for,  [1777]. 
rent:  arrears  of,  action  for,  leave  to  bring — summons  for,  [1760]. 
payment  of,  to — summons  for,  [1758]. 
distrain  for,  leave  to — summons  for,  [1759]. 
repairs  by,  leave  for — summons  for,  [1261],  [1763]. 
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'SEGEIVER— continued. 

security  by,  bond  with  society  or  company  as  sureties,  [1742]. 

eertiflcate  of,  having  been  given  by  undertaking,  [1744]. 

by    bond     or    recognizance,. 
[1748], 
debenture-hoIdei;s'  action  in,  [1573]. 
note  of,  having  been  given,  by  Master,  [1751]. 
recognizance,  by,  [1741], 

reduction  of  amount  of,  given  by  bond  of  guarantee  society- 
summons  for,  [1779]. 
settlement  of — summons  for,  [1747]. 
.  iL:..".:  .'.:  sureties,  solvency  of— affidavit  of,  [1745]. 

surety,  death  or  bankruptcy  of,  new  security  on — summons. 
.  .   ■::  for,  [1778]. 

undertaking  in  lieu  of  bond  or  recognizance,  [1743]. 
certificate  of  completion  thereof,  [1744]. 
auretiee.     See  security,  supra. 

timber:  leave  to  cut  and  sell — summons  for,  [1762]. 

value  of  property  over  which  receivership  to  extend — affidavit  as  to,  [1739].- 
writ  of  summons,  indorsement  on,  for,  [1733], 

EECOGNIZANCE: 

deposit  on  sale,  as  security  for,  [1313].     See  Sale  undee  JnDasiENT  or- 

ObdeK. 
enrolment  of— search  for— afSdavit  of,  S92,  [1216]. 
guardian  of  infant's  estate,  [1404],  [140S].    See  Gdardian. 
receiver,  by,  [1741],  [1750].    /Jee  Eeceiveb. 

RECOED: 

attendance  of  officer  with— memorandum  bespeaking,  302  (s),  [681]. 
copy  of — certificate  verifying,  [676]. 
reference  to,  1  (a),  [1]. 
reference  to,  and  title,  2  (O),  [3]. 

RECOVEEY  OF  LAND.    See  Land  . 

EECTIPICATION  OF  EEGISTEB  OF  MEMBERS,  1222,   1223.     See.  Com- 
panies (Consolidation)  Act,  1908. 

RECTIFICATION  OF  REGISTER  OF  MORTGAGES,  1251, 1252.    See  Com- 
panies (Consolidation)  Act,  1908. 

REDEMPTION: 

action  for — proceedings  in,  808  (p),  809. 

action  for :  debt  due  to  mortgagee  under  a  Judgment  in  foreclosure — affidavit- 
verifying,  [15S0],  [1552]. 
Master's  certificate  as  to,  [1145a],  [1551],  [1554]. 
'     defence  to  actions  for,  [566]. 

dismissal  of  action  for,  in  default  of  payment — motion  paper  for,  [1568]. 

affidavit  in  support  by  mort— 

gagee,  [1561],  [1569]. 

-affidavit     in     support     by 

mortgagee's        attorney, 

[1562],    [1569]. 
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BEDEMPTION— c<w«i««e<i. 

originating  summons  for,  [1147]. 

regulations  as  to  title  of,  [1078]. 
proceedings  in,  after  writ,  [1549] — [1565]. 

further,  [1148]. 
statement  of  claim  in  action  for,  [511]. 
■writ  of  summons  in — indorsement  on,  [213],  [1566]. 
And  see  Foeeclosdre — Moktgage. 

EEBUCTION  OF  CAPITAL  OF  COMPANIES,  1226—1250.     See  Compaotbs 

(Consolidation)  Act,  1908. 
JIEFEREE,  376—385;  summary  of  material  provisions  of  R.  S.  C.  1883,  M 
to,  376—378. 
appointment  to  proceed  with  reference  before  official  referee,  [862];  the 

like  before  special  referee,  [863]. 
authority  of,  377. 

award  on  order  of  reference  by  consent,  judgment  on,  [873]. 
certificate  by.    See  report,  inira. 
costs,  discretion  of,  as  to,  377. 
evidence  and  procedure  before,  377. 

judgment  after  trial  before,  [871],  [884];  of  question  of  account,  [878], 
[885]. 
award  on:  on  order  of  reference  by  consent,  [873]. 
setting  aside — notice  of  motion  for,  [874]. 
mode  of  proceeding  before,  380  (Je). 
official:   distribution  of  business  referred  to,  376. 
fees  to,  380  (ft). 

trial  of  action  by — summons  or  notice  for,  380  (/),  [861]- 
power  to  submit  questions  to  the  Court,  377. 
reconsideration  of  report  by — ^notice  of  motion  for,  [867]. 
reference  to,  for  trial  under  Arbitration  Act,  1889,  s.  14 — snmmonB  or 

notice  for,  [860]. 
reference  to,  of  the  action  for  trial,  380  (/),  [861]. 
reference  to,  to  inquire  and  report  under  Arbitration  Act,  1889,  s.  13... 

378,  379;  summons  or  notice  for,  [858],  [859]. 
report  by,  [864—866]. 

adoption  of,  377,  383 ;  notice  of  motion  for,  where  no  further  considera- 
tion adjourned,  [868]. 
time  for,  383  (p). 
filing  in  Central  Office,  381  (»»). 
notice  of,  377. 
special  case:    setting  down  as — memorandum  of,-  [869];    notice  of, 

[870]. 
varying,  or  remitting,  377 ;  notice  of  motion  for,  [867] ;  the  like  where 
no  further  consideration  is  adjourned,  [868]. 
time  for,  383  (p). 
setting  aside  judgment  directed  to  be  entered  by — ^notice  of  motion  for, 

[874]. 
special — reference  to^-summons  or  notice  for,  [858]. 

mode  of  conducting  a  reference  before,  381  (?)• 
trial  before — summons  or.  notice  for,  377,  379  (i),  [860]. 

subpcena  ad  teatificanditm  a.t,  [743].    .<iK(?  see  EXAMINER,  Arbitbation. 

EBFERENCE  TO  THE  EECORD,  [1],  [3],  [4]. 
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BEFUSAIi: 

admit  dootunents  or  facts:  to — affidavit  of,  294  (6),  [673]. 

appeal  from— time  for,  756,  758  (e). 

convey:  to,  by  trustee— originating  summona  for  vesting  order,  on,  [2109]. 

documents:   to  produce— examiner's  certificate  of,  [776]. 

proceed:   to,  by  co-plaintiff- summons  by  active  plaintiffs  to  strike  out, 

[1166]. 
■witness,  by:  to  answer  question— examiner's  certificate  of,  [776]. 
to  be  sworn — examiner's  certificate  of,  [774], 

EB6ISTEE  OF  MEMBERS.    See  Companies  (Consolidation)  Act,  1908. 
inspection  of,  1221,  1222. 
rectification  of,  1222,  1223. 

REGISTRAR:    proceedings   in   tlie  office   of  the   Chancery   Registrars,   391; 
summary  of  material  provisions  of  R.  S.  C.  1883,  as  to,  391,  392. 
appointment  by:  to  settle  draft  of,  or  to  pass,  judgment,  [891]. 
counsel's  brief — pjpductiou  within  a  limited  time— notice  of  motion  for, 

[892]. 
engrossment  of  judgment  or  order — return  of —notice  of  motion  for,  [894]. 
entry  of  judgment  or  order  nunc  pro  tunc — ^memorandum  by,  for,  [895]. 
minutes  if  judgment  by — ^notice  of  motion  to  vary,  [893]. 

BEGISTEATION: 

lis  pendSis:  of,  142 — 144.    See  Lis  Pendens. 
satisfactitm  of — acknowledgment  of,  459  (o),  [1035]. 

entrjjof — summons  for,  [1036]. 
writ  or  C:'der,  457,  458  (ot),  application  for,  [1033];  •■for  re-registration, 


REJOrNDEE: 
yieskye  for^-notice  for,  [621]. 


time  for 


extension  of — ^notice  for,  [501],  [622]. 


RELATOR: 

autk^rity  by,  29  (c),  [45];  by  new  relator,  [49]. 

certified  of  counsel  that  writ  and  statement  of  claim  proper,  30  (/),  [47]. 
certificate  by  solicitor  as  to  sufficiency  of  relator,  31  (_c/),  [48]. 
petition  of  course  for  new,  .[50]. 

regulations  as  to  proceedings  at  instance  of,  29  (cl),  [46]. 
Attd  see  Attoeney-Geneeal. 

REMOVAL  OF  CAUSE: 

County  Court:  from,  1044 — 1049.    See  County  Codet. 

County  Court:  to,  1040 — 1043.    See  County  Codet. 

District  Registry:  from  and  to,  1039,  1040.    See  Disteiot  Registey. 

Mayor's  Court:  from,  1049 — 1052.    See  Mayoe's  Codet. 

other  inferior  Courts:  from,  1063 — 1055. 

judgfment  or  order  in — notice  of  motion  or  originating  summons  for 
removal  into  High  Court,  [1992];  affidavit  in  support,  [1993], 
certiorari  for  execution — notice  of  motion  or  originating  summons 
for,  [1994];  affidavit  in  support,  [1995]. 
form  of  writ,  [1974],  [1996];  prtecipe  for,  [1973],  [1996]. 
indorsement  on,  [1975],  [1996]. 
return  to,  [1997]. 

And  see  Teansfee  op  Cadse. 
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RENEWAL: 

lease:  of,  leave  for — ^trustee's  summons  for,  [1266].    And  see  Administba- 

TioN  Action. 
writ  of  summons:  of,  136,  137.    See  Wbit  op  Stummons. 
writs  of  execution:  of,  481,  482.    See  Execution-. 

EENT: 

account  of,  612.    See  AcconNT. 
arrears  of: 

action  for,  by  receiver — Cleave  for — ^summons  for,  [1760]. 
distress  for,  by  receiver — ^leave  for — summons  for,  [1759]. 
judgment  for,  in  default  of  appearance,  [437].  ^ 

defence,  [642].     •  i 

payment  to  receiver — summons  for,  [1758].  I 

distress  for,  injunction  to  restrain — notice  of  motion  for,  [1676]. 
morfgagee  or  a  receiver  receiving,  since  certificate — ^notice  of  motion  or 

summons  to  continue  account,  [1557]. 
occupation — summons  to  fix,  [1755]. 

RENTS  AND  PROFITS: 

account  of,  612,  [1238  (7)— 1240].    See  Account. 
Master's  certificate  as  to,  736,  [1438  (8)]. 

REORGANISATION  OF  SHARE  CAPITAL  OF  COMPANIE^,  1224—1226. 
See  Companies  (Consolidation)  Act,  1908.  | 

REPAIRS: 

leaye  for:  trustee's  or  receiver's  summons  for,  [1261],  [1733]. 


V 


REPLY  AND  SUBSEQUENT  PLEADINGS,  267— 271 ;  summaJ'^T---^^  material 
provisions  of  R.  S.  C.  1883,  as  to,  267.  > 

amendment  of — notice  for  leave,  [485],  [616].  i 

disaUowance  of— notice  for,  [488],  [489],  [617].  1 

delivery  of,  summons  or  notice  for  leave,  [614]. 
time  for,  210,  211,  267,  268  (J), 
to  be  ordered,  267. 
embarrassing  matter  in,  striking  out — ^notice  for,  [494],  [61ll 
form  of,  general,  267  (A),  [613]. 

guarantee,  in  action  on,  where  defence  raised  of  time  given  to  the 

principal  and  counterclaim  for  non-delivery  of  goods,  [619]. 
statement  of  claim,  defence  and  counterclaim,  and  reply,  [620]. 
And  see  Pleadings. 
further:  leave  for — notice  for,  [481],  [615]. 
judgment  in  default  of,  or  subsequent  pleading,  282  (?),  [632]. 
scandalous  matter  in,  striking  out — notice  for,  [494],  [618]. 
subsequent  to,  pleadings,  notice  for  leave  to  deliver  rejoinder,  [621]. 

further   time   to   deliver,   notice    for, 
[501],  [622]. 
time  for,  210,  211,  267,  268  (A), 
unnecessary  matter  in,  striking  out — notice  for,  [494],  [618]. 

REPRESENTATIVE,  72,  73. 

class:  of — summons  or  notice  for,  appointment  of,  73  (c),  [140]. 
deceased,  of — carrying  on  proceeding's  against,  85  et  seq.     See  Careying 
on  Pkoceedinqs. 
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REPRESENTATIVE— co«<iM«e(Z. 

dispensing  with — summons  or  notice  for,  72  (6),  [139]. 
estate,  of:  appointment  of,  72  (o);  summons  or  notice  for,  [138]. 
heir-at-law,  next  of  kin  or  a  class:   of — summons  or  notice  for,  appoint- 
ment of,  73  (c),  [140]. 
payment  out  to,  of  person  named  in  order,  981  (jr) ;  affidavit  for,  [1867]. 
survivors  or  survivor  of,  where  representatives  named  in 
order — affidavit  for,  [18S8]. 
receiver:  of,  leave  to  pass  final  account — summons  for,  [1773]. 

REPRESENTATIVE  CHARACTER,  103—107.    See  Wbit  of  Summons,  in- 
dorsement. 

REQUEST: 

Bank  of  England — ^by  Master  to  furnish  information  from  their  books, 
[1120]. 
by  solicitor  to  furnish  him  with  a  certificate  of  stock, 
.     &c.  under  3a  &  40  G«o.  III.  0.36,  [1121]. 
bai  of  costs — that  Taxing  Master  wUl  moderate  bill  claimed  at  Chambers, 
[1251]. 
Taxing  Officer  of  another  Division  or  Court  will  tax  bill 

claimed  in  Chancery  Division,  [1252]. 
Taxing  Officer  of  House  of  Lords  will  tax,  [1526]. 
certificate  of  fund— for,  [1784]. 

claim,  against-^for  payment  of  money  lodged,  [562]. 
Copyhold  Act,  1904 — for  lodgment  of  cash  under,  [2170]. 
defence,  denying  liability  with — for  lodgment  in  Court,  [468],  [555]. 
deposit — ^to  place  money  on,  [1873]. 

not  to  place  money  on,  [1874]. 
withdraw  money  from,  [1876]. 

withdrawal  of  request  not  to  place  money  on,  and  request  to 
place  same  on,  [1875]. 
dividends — ^power  of  attorney  to  receive,  for,  [1817]. 
remittance  by  post — for  periodical,  [1826]. 

to  payee's  bank,  [1827]. 
by  public  bodies,  trustees  of 
charities,  &c.,  [1829]. 
to  their  bankers,  [  1830] . 
funds  in  Court — for  certificate  of,  [1784]. 

certificate  of  dealing  with  money  or  securities,  [1783], 
transcript  of  accounts,  [1785]. 
further  consideration — that  action  commenced  by  writ  be  set  down  for, 
[1447]. 
to  set  down  without  fee,  [1448]. 
investment — for  certificate  of,  [1868]. 

of  dividends — ^to  discontinue,  [1869]. 
Lands  Clauses  Consolidation  Acts — for  lodgment  of  cash  under  s.  69... 

[2185]. 
the  like,  s.  76. ..[2186]. 
the  like,  s.  86...[2187]. 
lodgment  of  cash — ^for  directions  for,  [1787]. 

or  transfer  of  securities,  for,  [1791]. 
money  or  securities  in  Court — for  certificate  of  dealing  with,  [1783]. 

Meferencei  ta  the  Forma  are  printed  thus  [479]. 
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REQUEST— oo«MMMe<?. 

official  person — for  transfer  of  cash  to  his  account  at  Bank  of  England, 

[185Sa]. 
Parliamentary  Deposits  Acts — for  lodgment  of  cash  under,  [2347]. 

stock  under,  {^2348]. 
payment  into  Court  in  satisfaction — for  lodgment  in  action  for  debt  or 

damages,  [468],  [S55]. 
payment  out  of  money  lodged  in 
satisfaction,  [457],  [561]. 
petition — that  petition  adjourned  without  a  day  may  be  restored  to  the 
paper,  [1663]. 
directed  to  stand  over  or  adjourned  for  further  con- 
sideration may  be  restored  to  the  paper,  [1664]. 
power  of  attorney  to  receive  cheque,  [I860].    And  see  dividends,  supra. 
remittance — for,  of  sum  not  exceeding  £10,  [1844]. 

*1,000  to  payee's  bank,  [1845]. 
corporate  body,  by,  of  sum  not  exceeding  £1,000  to  their 

bankers,  [1848]. 
public  bodies,  trustees  of  charities,  &o.,  by,  of  sum  not 
exceeding  £1,000  to  their  bankers,  [1847]. 
post,  by,  crossed  to  payee's  account  at  a  bank,  [1841]. 
the  like  by  corporate  body,  [1842]. 
person  residing  within  the  United  Kingdom  who  has 

no  banking  account,  [1843]. 
public  bodies,  trustees  of  charities,  &c.,  by,  of  sum 
not  exceeding  £1,000,  [1846]. 
securities — transfer  of,  for,  [1836], 

sale  of  a  specified  amount  of,  for,  [1837]. 
to  raise  a  specified  sum,  for,  [1838]. 
security  for  costs  account — for  lodgment  of  money  to,  [1887]. 

payment  to  solicitor  of  money  bo  lodged^ 
[1888]. 
stock,  notice  as  to — to  withdraw,  [1696]. 

to  transfer,  [1698]. 
Tramways  Act,  1870 — for  lodgment  of  cash  under,  [2382]. 

securities  under,  [2383]. 
transcript  of  accounts — for,  [1785]. 

Trustee  Act,  1893 — for  lodgment  without  an  affidavit,  [2144]. 
writ  of  summons — ^for  service  abroad,  [385]. 

REQUEST  FOR  SERVICE  ABROAD,  157,  158.    See  Service  out  of  Jdeis- 

BICTION;    SeEVIOE,   SUBSTITUTED. 

REQUEST,  LETTERS  OF: 

examination  by,   331,   332.  -    See    Commission    to    Examine  Witsesses 
Abeoad. 

REQUISITIONS  ON  TITLE: 

condition  of  sale  aa  to,  [1303  (6)].    See  Sale  under  Judgment  or  Oedee. 

RESALE,  691,  692. 

condition  as  to:   on  sale  under  judgment  or  order,  [1303  (10)].     See 

Sale  undee  Judgment  or  Order. 
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EESIDENCE: 

change  of;  notice  of,  [7]. 

RESPONDENT: 

appeal,  on.    See  Appeal  to  the  Court  of  Appeal,  753 — 765. 

appeal,  on,  to  the  House  of  Lords.    See  Appeal  to  the  House  of  Loeds, 

766—781. 
petition,  to.    See  Petition,  866 — 871. 

RESTRAINING  ORDERS  UNDER  5  Vic.  c.  5,  s.  i.  _ 
discharge  of  motion  for,  [1692]. 
originating  motion  for,  [1690]. 
petition  for,  [1691]. 

RESTRAINING  TRANSFER  OF  STOCK  OR  SHARES  OR  DIVIDENDS 
TftlEREON: 
injunction  to  restrain  transfer  of  stock  and  payment  of  dividends — notice 

of  motion  for,  [1680]. 
notice,  by,  under  R.»S.  0.  1883,  Order  XLVI.,  880—883. 

summary   of   material   provisions   of   R.    S.    C. 
1883,  as  to,  880,  881. 
address — alteration — ^memorandum  of,   [1695]. 
affidavit  as  to  stock,  [1693]. 

cesser  of  operation  of  notice — originating  summons  for,  [1697]. 
notice  as  to  stock,  [1694]. 

withdrawal  of — request  for,  [1696]. 
transfer  of  stock — request  for,  [1698]. 

notice  by  Bank  of  England  of,  [1699]. 
withdrawal  of  notice — request  for,  [1696]. 

REVIEW: 

of  taxation — summons  for,  [1464].    See  Taxation. 

REVIEW,  ACTION  OF,  856,  857. 

leave  to  bring — notice  of  motion  or  summons  for,'  [1638]. 

REVIVOR,  83—91.    See  Cabeying  on  Proceedings— Successoeis. 

RIGHT,  PETITION  OF,  858—861. 

answer  and  plea  of  the  Attorney-General — formal  parts  of,  [1645]. 

appearance  to — prcecipe  for,  [1642]. 

confessed:  taking  as — ^notice  of  motion  for,  [1643]. 

fees  on,  858  (6). 

formal  parts  of,   [1639]. 

formal  parts  of  answer  and  plea- of  Attorney-General,  [1645]. 

indorsement  on  copy  of,  for  service  on  Solicitor  to  Treasury,  [1640]. 

on  other  parties,  [1641]. 
judgment:  tenor  and  purport  of — certificate  of,  [1646]. 
time  to  plead  or  answer— summons  for,  [1644]. 

THVER: 

pollution  of:  injunction  to  restrain — notice  of  motion  for,   [1677]. 

ROMILLY'S  ACT,  1099—1101.    See  Charity. 
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ROOT  OF  TITLE: 

condition  of  sale  as  to,  [1304  (2)].  See  Sale  ctndee  Judgment  or 
Obdeb. 

SALE: 

Court:  by,  643 — 697.    See  Sale  nNDEB  Judgment  oe  Obdeb. 

debtor's  interest  in  land,  enforcing  judgments  by,  457 — 463.  See  Execu- 
tion; sale. 

elegit:  of  lands  extended  under — originating  summons  for,  [1037]. 

Partition  Acts,  1868,  1876,  under,  789  (o).    See  Pabtition  Action. 

perishable  property  under  Order  L.  r.  2 — summons  or  notice  for,  [1882]. 

securities:  of.    See  Payment  out  of  Court. 

settled  estates:  of.  See  Settled  Land  Acts,  1194 — 1210;  and  Settled 
Estates  Act,  1180—1194. 

SALE  UNDER  JUDGMENT  OR  ORDER,   643—697;    summary   of  material 
proTisions  of  R.  S.  O.  1883,  as  to,  643,  644. 
abstract  of  title — condition  as  to  delivery  of,  [1303  (6)]. 
delivery  of — summons  for,  675  («),  [1344]. 
of  examination  of,  affidavit  by  solicitor,  [1209]. 

person  other  than  solicitor,   [1210]. 
acknowledgment  by  purchaser  of  receipt  of  conveyance,  and  consent  to 

purchaae-mouey  being  dealt  with,  [1362]. 
advance  at  each  bidding — condition  as  to,  [1303  (1)]. 
advertisement  of,  [1308]. 

by  tender,  [1340]. 
auctioneer,  direction  to:  one  lot  and  reserved  bidding,   [1327]. 

no  reserved  bidding,  [1332]. 
fitness  of — affidavit  as  to,  [1307]. 
several  lots  and  reserved  biddings,  [1318]. 

no  reserved  biddings,  [1323]. 
sureties  of.     See  deposit,  infra. 
bidding  at:  by  party,  leave  for — summons  for,  [1311. 

without  leave,  acceptance  of — summons  for,  [1336], 
opening — summons  for,  [1378], 

affidavit  in  support,  [1379]. 
reserved:  condition  as  to,  [1303  (2)].     See  reserved  biddings,  infra^ 
bidaing  paper:  condition  as  to,  [1303  (3)]. 
bidding  paper  for  several  lots,  [1320];  without  reserve,  [1324]. 

one  lot,  [1329];  without  reserve,  [1329],  [1333]. 
certificate  of  result  of — condition  as  to,  [1303  (S)]. 

auctioneer's,  form  of,  one  lot  and  reserved  bidding, 

[1330]. 
no   reserved  bid- 
ding, [1334]. 
several  lots  and  reserved  bid- 
dings, [1321]. 
several  lots  and  no  reserved 
dings,  [1325]. 
Master's,  form  of,  one  lot  and  reserved  bidding,. 

[1331]. 
no   reserved  bid- 
ding, [1335]. 

References  to  the  Forms  are  printed  thus  [479], 
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SALE  UNDER  JUDGMENT  OR  O^D'EiR—contmued. 

ceortificato  of  result  of — Master's,  form  of,  several  lots    and   reserved  bid- 
dings, [1322]. 
several    lota    and    no  reserved 

dings,  [1326]. 
tender,  sale  by,  [1343]. 
compensation:  allowance  of,  and  payment  in  of  balance — purchaser's  sum- 
mons for,  [1350]. 
condition  as  to,  [1303  (9)]. 

payment  of,  by  purchaser — vendor's  summons  for,  [13S1]. 
conditional  contract  of,  [1380]. 

carrying  into  effect — summons  for,  [1381]. 
the  like,  subject  to  a  variation,  [1382]. 
affidavit  in  support,  [1383]. 
conflrming — summons  for,  and  payment  of  purchase-money  into  Court, 
[1384]. 
conditions  of,  ordinary,  648 — 652,  [1303]. 
special,  652 — 654,  [1304]. 
print  of — certificate  verifying,  [1312]. 

settlement    of:     by    conveyancing    counsel — direction    for — 
memorandum  of,  [1302]. 
certificate  verifying  copy  of,  as  settled  by  oonveyanding 
counsel,  [1305]. 
conduct  of,  645  (j):  appointment  of  stranger  for — summons  for,  [1298]. 
confirmation  of  conditional  contract  of — summons  for,   [1381],   [1382], 

[1384].. 
consent  of  incumbrajicer  to,  free  from  incumbrance,  [1297]. 
conveyance  on:  execute — summons  to  nominate  person  to,  [1356]. 

person  to  convey — summons  for  appointment  of,  [1358]. 
settlement  of,  on,  [1211—1215]. 
And  see  CoifVEYAH-CE  on  Sale  dhdeb  Judgment  or  Okdek. 
covenants  for  title — condition  as  to,  [1304  (10)]. 

delivery  out  of  documents  deposited  in  Court,  for  purposes  of  sale,  summons 

for,  [1300]. 
to  a  purchaser,  summons  for, 
[1361]. 
deposit  at:  compelling  payment  in  of — summons  for,  [1337]. 
condition  as  to,  [1303  (4)]. 

security  for:  payment  or  transfer  into  Court  of — summons  for,  [1317]. 
payment  or  transfer  out  of  Court  of — summons  for,  [1338]. 
recognizance  as,  658  (y),  [1313];  vacating — summons  for,  [1338]. 
sureties  for:  solvency  of — affidavit  of,  [1314]. 
undertaking  by  auctioneer  to  pay  in  deposits  not  exceeding  200^., 

[1315]. 
and  sureties  to  pay  in  deposits  exceed- 
ing  200?.,  but  not  exceeding   500^., 
[1316]. 
directions  to  auctioneer:  for  sale  in  lots,  where  there  are  reserved  biddings, 
[1318];  v^ithout  reserve,  [1323];  in  one  lot,  where  there  is  a  reserved 
bidding,  [1327];   without  reserve,  [1332]. 
dischai^e  of  purchaser — summons  for,  by  purchaser,  [1375]. 

vendor,  [1376]. 
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SALE  UNDER  JUDGMENT  OR  OUB^R— continued. 

doctunenta  fos  purposes  of:  delivery  out  of  Court  of — smmnonB  for,  [1300], 

to  poicIiaseT,  summona 
for,  L1361]. 
easements — condition  of  sale  as  to,  [1304  (4)]. 
evidence — ^proceedings  in  action  to  be  conclusive — condition  of  sale  as  to, 

[1304  (3)]. 
expenses  to  be  borne  by  purchaser — condition  of  sale  as  to,  [1304  (9)  ] . 
identity  of  parcels — condition  of  sale  as  to,  [1304  (5)]. 
income  tax,  condition  of  sale  as  to,  651  (o),  676  (p),  [1303  (8)]. 
incumbrances:  discharge  of — originating  summons  for,  [8162]. 
free  from — ^mortgagee's  consent  to,  [1297]. 
freed   from — declaration   that  land  sold  is — summons   for, 

[1371],  [2163]. 
keeping   on   foot   by   purchaser:    leave   for — summons   for, 

[1368]. 
payment  into  of  amount  required  to  discharge  an  incum- 
brance on  property  sold — summons  for,  [1370]. 
payment  o£E  by  purchaser:  leave  for — summons  for,  [1367], 
out  of  purchase-money  in  Court — summons  for, 
[1369]. 
lodgment  of  purchase-money.  Master's  authority  for,  676  (o),   [134S]. 
lots:  see  directions  to  auctioneer,  supra. 
lotting:  mode  of — affidavit  as  to,  [1306]. 

objections  to  title — condition  of  sale  as  to  delivery  of,  [1303  (6)]. 
opening  biddings  on — summons  for,  [1378]. 

affidavit  in  support,   [1379]. 
out  of  Court,  affidavit  of  result  of,  of  real  or  leasehold  property,  [1299a]. 

summons  for  sale,  [1299]. 
ongoings — condition  of  sale  as  to,  [1303  (8)]. 
parcels,  identity  of — condition  of  sale  as  to,  [1304  (5)]. 
particulars  of,  647  (s);  introductory,  [1301(1)];  formal,  [1301(2)]. 
affidavit  verifying,  and  as  to  mode  of  lotting,  [1306]. 
prints  of — certificate  verifying,  [1312]. 
partnership  property  of,  particulars  and  conditions  of  sale  with  form  of 

tender,  [1342]. 
payment  in  of  deficiency  on  resale — summons  for,  [1373]. 
deposits:    of — summons  for,   [1337]. 
incimibrance — of   amount  required  to   discharge — summons 

for,  [1370]. 
purchase-money:  of — summons  to  compel,  and  for  a  resale 
on  default,  [1372]. 
leave  for — summons  for,  676  (?),  [1346];  without  pre- 
judice, [1348];  several  in  one  order,  [1347]. 
residue  of  purchase-money  after  deducting  allowance  for 

compensation — summons  for,  [1350]. 
residue  of  purchase-money  after  keeping  up  incumbrances: 
of,  leave  for — summons  for,  [1368]. 
possession:  delivery  up  of — condition  of  sale  as  to,  [1303  (8)]. 

to  be  let  into — summons  for,  680  (j),  [1349], 
print  of  particulars  and  conditions-— certificate  verifying,  [1312]. 
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SALE  UNDER  JUDGMENT  OR  OWiEn— continued. 
poTohaae-money : 

compensation  out  of — ^allowance  of,  and  payment  in  of  residue — sum- 
mons for,  [1350]. 
condition  of  sale  as  to,  [1303  (8)]. 
dealing  with — purchaser's  consent  to,  [1368]. 

notice  for,  [1363] ;  affidavit  of  service  of,  and  that  purchaser  has 
had  his  conveyance,  [1364]. 
leave  to  pay  into  Court — summons  for,  by  purchaser,  [1346]. 

separate  purchasers,  [1347]. 
lodgment  of,  in  Court:  Master's  authority  for,  [1345]. 
several  purchasers  in  one  order— -summons  for,  [1347]. 
without  prejudice — summons  for,  [1348]. 
paying  ofi  incxmibrance  with:  leave  for — summons  by  purchaser  for, 
[1367]. 
out   of   purchase-money   in   Court — summons 
for,  [1369]. 
payment  of,  into  Court:  leave  for,  summons  for,  [1346]. 

by       separate       pur- 
chasers, [1347]. 
without  prejudice, 

[1348]. 
residue  after  keeping  up  incumbrance:   leave  for — summons  for, 
[1368]. 
restraint  on,  by  purchaser — discharge  of — summons  for,  [1365]. 

affidavit  in  support,  [1366]. 
recognizance  on,  658  (^).    See  deposit,  supra. 
requisitions  on  title — condition  as  to  delivery  of,  [1303  (6)]. 
resale:  condition  of  sale  as  to,  [1303  (6)]. 

default  of  payment  of  purchase-money:  in — summons  for,  [1378]. 
deficiency  on:  payment  of — summons  for,  [1373]. 
notice  of  motion  or  summons  for,  [1378]. 

affidavit  in  support,  [1379]. 
rescission  of  contract — condition  of  sale  as  to,  [1304  (1)]. 
reserved  biddings, 

affidavit  for  purpose  of  fixing,  [1309]. 

condition  as  to:  on  sale  under  judgment  or  order,  [1303  (3)]. 
note  of:  one  lot,  [1388];  several  lots,  [1319]. 
valuation  fofr- — form  of,  [1310], 
result  of,  affidavit  by  auctioneer  as  to,  of  furniture,  effects,  &c.,  [ia57a]. 
in  one  lot,  certificate  by  auctioneer  of,  [1330]. 
Master's  certificate  of,  [1331]. 
several  lots,  certificate  by  auctioneer  of,  [1381]. 
Master's  certificate  of,  [1382]. 
out  of  Court,  of  real  or  leasehold  property — affidavit  of  auctioneer 
of,  [1299a]. 
root  of  title — condition  of  sale  as  to,  648  (u),  [1304  (2)]. 
settlement  of  conveyance,  on,   [1211 — 1215].     And  see  Conveyance   on 

Sale  undee  Judgment  oe  Oedee. 
substitution  of  purchaser — summons  for,  [1377]. 
Bununons  for,  of  real  estate,  [1896]. 

out  of  Court,  proceeds  to  come  into  Court,  645  (r),  [1299]. 
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SALE  UNDER  JUDGMENT  OR  OBD^Br— continued. 
sureties  for  deposits,  at.    See  deposit,  supra. 
tender,  by — ^advertisement  of,  [1340]. 
certificate  of  result  of,  [1343]. 
form  of,  [1341]. 
timber:  value  of — condition  as  to  ascertaining,  650  (A),  [1303(7)]. 
title — Master's  certificate  as  to  result  of  inquiry  as  to,  [1222]. 

inquiry  as  to — ^purchaser's  summons  for,  [1374]. 
title  deeds — condition  of  sale  as  to,  [1304  (IS)]. 

acknowledgment  of  right  to  production,  [1304  (12)]. 
unsold  lots — summons  for  sale  of,  [1339]. 
valuation  for — form  of,  [1310]. 

verifying  particulars,  and  as  to  mode  of  lotting — affidavit,  [1306]. 
vesting  order — summons  for,  [1359]. 

where  all  or  several  purchasers  join  in  appli- 
cation, [1360]. 

SAMPLES: 

taking,  notice  for,  [1883]. 
in  patent  case,  [1886]. 

SATISFACTION: 

demand:  of,  247 — 251.    iSee  Payment  into  Coust. 
execution:  of  writ  of,  acknowledgfment  of,  [1035]. 

entry  of — ^summons  for,  [1036]. 
lis  pendens:  of,  [366],  [367],  [1035].     See  Lis  PENDENS. 

SCANDAL: 

affidavit:'  in,  307  (^),  («)■ 

striking  out — ^summons,  or  notice  for,  [691]. 
taking  off  file  for — summons,  or  notice  for,  [690]. 
pleadings,  in:  striking  out — notice  for,  [494]. 

SCHEDULE: 

to  summons  for  lodgment  of  cash  and  transfer  of  securities  into  Court, 
[1800].    See  Payment  into  Coubt. 
sale  of  securities  and  payment  of  cash,   [1834].     See 
Payment  out  of  Court. 

SCHEME  OF  ARRANGEMENT: 

by  railway  company,  1309.     See  Railway  Companies  Act,  1867. 
companies  and  their  creditors  and  members,  between,  1252—1262.     See 

Companies  (Consolidation)  Act,  1908. 

SCHEME  OF  MANAGEMENT  OP  A  CHARITY,  formal  parts  of,  [2094]. 
See  Chabity. 

SCHOOL  BOARD: 

description  of,  in  writ  of  summons,  [201]. 

SCIENTIFIC  PERSON: 

inspeciSon  by — notice  for,  [1886].    See  Inspection  op  Peopeety. 
letter  of  instructions  to,  [1125]. 
report  of:  affidavit  verifying,  [1126]. 

References  to  the  Forms  are  printed,  thus  [479]. 
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SCOTLAND: 

afSdavits:  before  whom  sworn  in,  6  (o). 

judgment  in  English  Court— enforcement  of,  in,  403. 

afBdavit  of  solicitor  applying  for  a  certificate  under  Judgments  Exten- 
sion Act,  1868,  [911]. 
certificate,  where  judgment  for  plaintiff,  [912]. 

defendant,  [913]. 
exemplification  of  an  English  Decree  or  Order,  [909];  docket,  [910]. 
law   of:    ascertainment  of,   1028—1030.     See  Foeeign  Law,   Ascebt.un- 

MBNT  OF. 

order  made  by  Court  in:  making  order  of  the  High  Court— motion  paper 

for,  [917]. 
witness  in:  compelling  attendance  of,  333  (e).    See  SuBpaSNA,  Weit  of. 

SEALING  UP  IREELEVANT  OR  PRIVILEGED  MATTER: 
leave  for— notice  for,  [1914];  affidavit  on,  [191S]. 

* 

SEARCHES    FOE   INOUMBRANCES,   589—602;    summary   of   departments 
and  r^istries  in  which  searches  to  be  made,  589 — 594. 
affidavit  of  result  of,  [1216]. 
non-official  searches — 

compositions  or  schemes  of  arrangement  under  Bankruptcy  Act,  1883, 

for,  696. 
Court  roUs  in,  595. 
enrolments  in  the  Central  Office  which  have  been  transferred  to  the 

Public  Record  Office,  for,  592. 
Lancaster — Common  Pleas,  in,  at,  698. 

Palatine  Court,  in,  597. 
land  improvement  rent  charges,  for,  597. 

Land  Transfer  Act — pending  application  for  registration  under,  696. 
Middlesex  registry,  in,  594. 
receiving  orders  and  adjudications  under  the  Bankruptcy  Act,  1883, 

for,  596. 
writs,  orders,  lis  pendens,  &c.,  596. 
official  searches  under  Conveyancing  Act,  1882 — 

continuation  of  search — requisition  for,  [1220],  [1221]i 
requisition  for  search  in  the  biUs  of  sale  department,  [1217]. 
continuation  of  search,  requisition  for,  [1220]. 
in  the  Land  Registry,  [1219]. 

continuation  of  search,  requisition  for,  [1221]. 
in  the  registry  of  certificates  of  acknowledgments  of  deeds  by  mar- 
ried women,  [1218]. 
result  of— affidavit  of,  689—594,  [1216]. 

SECURITIES: 

carrying  over,  992 — 994.     See  Cabrying  over  Money  or  Securities  in 

Court. 
lodgment  in  Court,  935 — 949.    See  Payment  into  Court. 

what  may  be  ^directly  transferred  or  deposited  in  Court,  941  (J), 
transfer  out  of  Court,  949 — 987.    See  Payment  out  of  Court. 

SECURITY  FOR  COSTS,  1056—1065.    See  Costs,  Security  for. 
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SECURITY  FOR  COSTS  01'  DISCOVERY:  summary  of  material  provisions 
of  R.  S.  C.  1883,  as  to,  999. 
lodgment  of  money  to  security  for  costs  account — ^request  for,  [1887]. 
payment  out  to  solicitor  of  money  lodged  as — ^request  for,  [1888]. 

person  entitled  to — oertdfloate  as  to,  [1889].     And  see  Discoveey. 

SEPARATE  ACCOUNT,  [1815].    See  Fund  in  Cotjet,  Caeeying  ovee. 

SEPARATE  TRIALS: 

of  distinct  causes  of  action — summons  or  notice  for,  [818]. 

SEQUESTRABl  FACIAS  HE   BONIS  EOOLESIASTICIS,  WRIT  OF,  424 
—426. 
address  of  defendant — indorsement  of,  [956],  [960]. 
form  of,  on  judgment  for  payment  of  money,  [958]. 

on  judgment  directing   an   act  other  than  the  payment  of  money, 
»         [1022]. 
indorsements  on,  [924 — 926],  [959],  [1023];  of  address  of  defendant,. 

[956],  [960]. 
judgment  directing  an  act  other  than  the  payment  of  money,  on,  form  of, 
[1022]. 
moilion  paper  for  order  for  writ,  [1020]. 
prcBcipe  for  writ,  [1021]. 
for  payment  of  money,  on,  form  of,  [958]. 
prcBoi/pe  for,  [957]. 

SEQUESTRATION,  447—457,  452  (e). 
account  under — summons  for,  [1030]. 
attornment  by  tenant,  under,  [1026]. 
notice  for,  [1025]. 

summons  for,  [1027];  affidavit  in  support,  [1028]. 
cases  in  which  issued,  447  (?). 

costs  for:  leave  to  issue — ^summons  for,  448  (r),  [1013],  [1467]. 
dissolution  of  and  discharge  of  sequestrators — summons  for,  [1032]. 
examination  pro  inter.esee  suo,  under. — summons  for,  [1031]. 
execution  of  the  writ — ^general  notice  by  sequestrators,  [1024]. 
notice  by  sequestrators  under  writ,  [1024]. 
Bale  under:  leave  for — summons  for,  [1029]. 
writ  of — ^form  of,  [1016]. 

indorsements  on — of  name  and  address  of  solicitor  or  party  ksuing  writ, 

[924],  [927],  [1017];  of  address  of  defendant,  [1018]. 
leave  to  issue  for  payment  of  costs — summons  for,  448  (r),  754  (p), 

[1013],  [1467]. 
leave  to  issue  against  the  property  of  a  corporation,  or  of  the  directors 
or  officers  thereof. — notice  of  motion  or  summons  for,  448  (s),  [1014]. 
notice  by  sequestrators,  under,  [1024]. 
prteeipe  for,  [1015]. 
return  to,  of  nulla  bona,  [1019]. 

And  see  SEQUESTBARI FACIAS DE  SONIS  EOOLESIASTIOIS,  Weit  OF. 

SEQUESTRATORS: 

account  by — summons  for,  [1030]. 

accounting  to — general  form  of  notice  for,  [1024]. 
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SEQUESTBATORS— £WjMjj«a?. 

attornment  to — form  of,  [1026]. 
notice  for,  [1025]. 
summons  for,  [1027]. 

affidavit  in  support,  [1028]. 
discharge  of — summons  for,  [1032]. 
powers  and  duties  of,  452  (e) . 
who  may  be,  450  (y). 

And  see  Sequestration. 

SERJEANT-AT-ARMS : 

imprisonment  of  contemnor  brought  up  by— motion  paper  for,  [999]. 
return  of  non  est  inventus — ^motion  paper  for,  on,  [998]. 

SERVICE: 

abroad,  150 — 162.    See  Service  out  of  Jurisdiction. 

acceptance  of,  and  undertaking  to  appear,  [368]. 

address  for,  of  soHqitor,  2  (0,  98  (o),  [S];  of  party  in  person,  2  (»•),  [6]. 

admissions:  of  notice  for,  and  refusal  to  admit — affidavit  of,  [673]. 

extension  of  time  for— notice  for,  [670]. 
affidavit  of.    iSee  Affidavit  of  Service. 
appearance,  where  none,  by  filing,  25  (»). 
judgment  or  order  of,  538  et  seq.    See  Judgment,  Notice  of. 
jurisdiction,  out  of,  150 — 162.    See  Service  out  of  Jurisdiction. 
letter — ^by.    See  Post. 

substituted,  146 — J50.     See  Service,  Substituted. 
taxation— of  order  for,  1091,  [2074(8)]. 
wife,  on,  or  husband,  of  writ  of  summons,  dispensing  with — ^summons  for, 

[137]. 
writ  of  summons,  of,  144 — 162.    See  Service  of  Writ  of  Summons. 
And  see  Service  out  of  Jurisdiction — Service,  Substituted — ^Post. 

SERVICE  OUT  OP  JURISDICTION,  150-161;   summary  of  material  pro- 
visions  of  R.  S.  C.  1883,  as  to,  150,  151. 
affidavit  in  support  of  application  for:  of  writ  of  summons  or  notice  of  a 

writ  of  summons,  [380]. 
affidavit  in  support  of  application  for,  on  a  person  who  is  a.  necessary  or 
proper  party  to  an  action  against  another  served  within  the  jurisdiction, 
[381]. 
discharging  order   for,  and  setting   aside  service — notice  of  motion   for, 
[393]. 
the  lite  on  a  foreigner  out  of  British  dominions — notice  of  motion  for, 
[394]. 
leave  required  for,  100  (c). 
notice  of  judgment,  of,  541  (r). 
originating  summons,  of,  487  (JT). 
{petition:  of — motion  paper  for,  [1661]. 
practice  on  making  application,  151,  152. 
writ  of  summons  for,  100  et  seq. 

application  for — affidavit  in  support  of,  [380];  affidavit,  where  neces- 
sary or  proper  party  out  of  jurisdiction,  [381]. 
concurrent  with  one  within  the  jurisdiction — cleave  to  issue  and  serve — 
affidavit  in  support  of  application  for,  [3S3],  [380];  issue  and  ser- 
■  vice  of  concurrent  writ — direction  for,  [354]. 
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SERVICE  OUT  OF  JUEISDIOTION— co»i!i»Me(i. 
writ  of  summons  for — continued. 

discharge  of.     See  Betting  aside,  infra. 

notice  instead  of,   [179],   [382];    where  writ  issued   from  district 
registry,  [383]. 
request  for  service  abroad,  [385]. 

letter  forwarding,  [384]. 
substituted  service,  letter  forwarding,  [386]. 
countries  to  which  procedure  applicable,  157  (K). 
ordinary,  [179];  where  issued  from  district  registry,  [181]. 
specially  indorsed,  [180];  where  issued  from  district  registry,  [188]. 
setting  aside,  164;   notice  of  motion  for,  and  to  discharge  order  for 
service,  [393];  on  a  foreigner,  [394];  affidavit  in  support,  [39S]; 
summons  for,  [392]. 
table  of  times  Umited  for  entering  appearance,  [387]. 

SERVICE  OF  WRIT  OP  SUMMONS,  144—162;  summary  of  material  pro- 
visions of  R.  S.  C.  1883,  as  to,  144,  145. 
abroad.     See  Seevice  out  of  Jdbisdiction. 
acceptance  of,  and  undertaking  to  appear,  [368]. 
advertisement  by.    See  Service,  Substituted. 
affidavit  of,  180—185,  [426—428]. 

company,  foreign,  registered  in  England,  183,  [426]. 

limited,  183,  [426]. 
corporation:  on,  32  (A),  182,  [426]. 
defendant  personally:  on,  180,  [426]. 

foreigner:  on,  150 — 161.    See  Seevice  out  of  Jueisdiotion. 
hundred:  on  the  inhabitants  of,  182,  [426]. 
husband  and  wife:    on,  where  special  service  directed  on  one,  180, 

[426]. 
Infant:  on,  181,  [426]. 
inhabitants  of  any  county,  of  any  city  or  town,  &c.,  not  part  of  a 

hundred:  on,  183,  [426]. 
land:  in  action  for  recovery  of,  in  caae  of  vacant  possession,  [427]. 
lunatic:  on,  181,  [426]. 
notice  in  lieu  of,  on  foreign  subject  or  company  out  of  British  dominions, 

[428]. 
partners  sued  in  firm  name:  on,  182,  [426]. 
partnership — ^manager  of,  notice  on,  182,  [426]. 
personal,  where  efEected,  180,  [426]. 
substituted  service,  [375]. 

unsound  mind:  on  a  person  of — ^not  so  found,  181,  [426].     And  set 
Affidavit  of  Service. 
husband  or  wife,  on,  to  dispense  with — summons,  [137],  [369]. 
indorsement  on,  after  service,  162  (o),  [388]. 

Infant:   on,  personally — summons  that  such  service  shall  be  deemed  good 

service,  [94],  [370]. 
affidavit  in  support,  [95],  [371]. 
jurisdiction:  out  of,  150 — 161.    See  Service  out  of  Jurisdiction. 
partner  or  manager,  on,  notice  of,  [372]. 
post:  by,  147.    See  Post. 

setting  aside:  summons  for,  [392].    And  see  Service  out  of  Juetsdiction. 
substituted,  147 — 150.    See  Service,  Substituted. 
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SERVICE,   SUBSTITUTED,   146-150;    sununary   of  material  provisions  of 

R.  S.  O.  1883,  as  to,  146. 
affidavit  of  service  where  order  made  for  substituted  or  other  service,  or 

for  the  sulMtitutioii  of  notice  for  service,  [375]. 
carrying  on  proceedings:    of  order  for— notice  for,   [164,];    affidavit  in 

support,  [165]. 

garnishee  order   nisi,   of— summons   for,    [1046];    affidavit  in   support,. 

[1047]. 
indorsement  on  writ  of  service  thereof,  162  (o),  [388]. 
judgment  or  order,  of— summons  for,  [981] ;  affidavit  in  support,  [982]. 
notice  of  judgment,  of — summons  for  directions  for,  [1152]. 
petition,  of — motion  paper  for,  [1660]. 
post,  by,  147.    See  Post. 

request  for,  abroad,  letter  forwarding,  [386]. 

subpeena,  of,  for  defendant  to  name  solicitor,  summons  for,  [2072], 
subposna,  of,  for  infant  defendant  on  coming  of  age  to  show  cause  against 

judgment — summons  for,  [108]. 
summons,  ordinary,  pf — summons  for,  [377],  [1082];  affidavit  in  support, 
[1083]. 
originating,  of — summons  for,  [376],  [1081]. 
writ  of  summons,  of — ^sunmions  for,  [373];  affidavit  in  support,  [374]. 
notice  for  insertion  in  newspapers,  [379]. 

SET-OFF.    See  CoDNTEECLAni  and  Set-off. 

SETTING  ASIDE  JUDGMENT  FOR  DEFAULT  IN  PLEADING,  282,  283. 
See  Judgment  in  Defauli — setting  aside. 

SETTING  DOWN.     See  Eniet,  and  the  various  proceedings. 

SETTLED  ESTATES  ACT,  1877. ..1180— 1194. 

affidavit  that  no  previous  application  has  been  made  to  Parliament,  [2202]. 
application  for  copy  of  petition,  under,  [2216]. 

application  under :  leave  to  be  heard  on — ^motion  paper  or  notice  of  motion 
for,  [2215]. 
notice  of,  [2210];   notification  annexed,  [2211];   by 

advertisement,  [2214]. 
dispensing  with — summons  for,  [2212]. 
service  of,  directions  for — summons  for,  [2209]. 
day  appointed  for  hearing  of — ^notice  of,  [2217]. 
infant,  guardian  of:  appointment  of,  to  make  or  consent  to  application — 
summons  for,  [2203];  affidavit  in  support,  [2205]. 
to  be  served  with  notice  of  application,  [2204]. 
consent  by,  to  act,  [2206]. 
infant  tenant  in  tail:  guardian  of — affidavit  by,  in  support  of  application 
for  leave  to  make  or  consent  to  application,  or  to  give  a  notification, 
[2207]. 
lease,  a  particular:  order  authorising;  petition  for,  [2200]. 
leases  under,  1181  (z). 

order   vesting   general   power   of   leasing   in    trustees — ^petition    for, 
[2199]. 
lunatic  tenant  in  tail:  direction  to  committee  of,  to  make  application,  &c. — 
summons  for,  [2208]. 
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SETTLED  ESTATES  ACT,  1811— continued. 

notice  to  trustees  for  person  interested  pursuant  to  sect.  30,  [2213]. 
notice  under.     See  application,  supra. 
petition  under.     See  application,  supra. 

copy  of — application  for,  [2216]. 
purchase-money  or  money  set  aside  out  of  rent:   application  of — ^petition 

for,  [2218]. 
sale  under — ^petition  for,  [2201]. 
trustees  for  person  interested  pursuant  to  sect.  30 — ^notice  to,  [2213]. 

SETTLED  LAND  ACTS,  1882  to  1890. ..1194— 1210. 

advice  and  direction  of  the  Court — originating  summons  for,  [2244]. 
chattels:    sale  of,,  out  of  Court — summons   for,   [2224];    by  the  Court, 

[2225].  ' 
contract:    enforcement  of — originating  summons  by   tenant  for  life^   for 

[2238]. 
directions  as  to  matter  in  difference  between  a  tenant  for  life  and  the 

trustees  of  the  settlement — originating  summons  for,  [2243]. 
directions  as  to  service  of  petition — summons  for,  [2247]. 
dividends:   payment  of,  upon  investment — consent  by  person  paying  in, 
to,  [2231]. 
affidavit  of  solicitor  verifying  signature  to  consent,   [2232]. 
formal  parts  of  originating  summons  under,  [2220]. 

improvements,  scheme  for:  approval  of — originating  summons  for,  [2233], 
capital  money:  application  of  a  specific  portion  of,  in — authority  for — 

summons  for,  [2236]. 
fund  in  Court:  application  of,  in — summons  for,  [2237]. 
surveyor  or  engineer:  appointment  of — summons  for,  [2234]. 
nomination  of,  by  the  trustees,  [2235]. 
infant:  appointment  of  a  person  to  exercise  powers,  on  behalf  of — originat- 
ing summons  for,  [2245]. 
the  like,  for  appointment  of  trustees  or  persons  to  exercise  the  powers 
conferred  by  the  Act  on  behalf  of  infant  absolutely  entitled  to  an 
undivided  share,  [2246]. 
leasing  powers:  general — originating  summons  for,  [2221]. 

particular  lease,  where  the  tenant  for  life  has  entered  into  a  contract — 

authority  to  grant — originating  summons  for,  [2222]. 
where  no  contract  has  been  entered  into — authority  to  grant — originat- 
ing summons  for,  [2223]. 
lessee  under  Tnining  lease:  payment  into  Court  by — originating  summons 

for,  [222S]. 
mansion  house  and  demesnes,  or  timber  or  chattels:  sale  out  of  Court  of — 
originating  summons  for,  [2224]. 
sale  by  the  Court  of — originating  summons  for,  [2225]. 
originating  summons  or  petition  under,  regulations  as  to  title  of,  499, 

[1078]. 
payment  into  Court  by  lessee  under  mining  lease — originating  summons 
for,  [2228]. 
mortgagee,  by — originating  summons  for,  [2229]. 
purchaser  of  settied  land,  timber  or  chattels,  by — originating  summons 
for,  [2227];  affidavit  in  sujtport,  [2230]. 
petition:  service  of — directions  as  to — summons  for,  [2247]. 
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SETTLED  LAND  AfTTS— continued. 

protectaou  of  settled  land:  sanction  of  Court  to  proposed  proceedings  for — 

originating  summons  for,  [2240]. 
purchase-money  of  lease  or  reversion:  application  of — originating  summons 

for,  [2239]. 
purchase-money  of  settled  land,  timber,  or  chattels:  payment  into  Court — 

originating  summons  for,  [2227]. 
sale  out  of  Court  of  mansion  house  and  demesnes,  or  timber  or  chattels — • 
originating  summons  for,  [2224]. 
by  the  Court  in  like  case— originating  summons  for,  [2226]. 
Bummons  under — formal  parts  of,  [2220]. 

tenant  for  life — liberty  to  exercise  powers  conferred  by  the  Act,  notwith- 
standing   settlement   by   way   of   trust   for   sale— originating   summons 
foi-,  [2248j. 
timber:    sale   of,   out   of   Court — summons    for,    [2224];    by   the   Court, 

[2225]. 
title — affidavit  verifying,  [2226]. 
title  of  proceedings,  [2219]. 

trustees  for  the  purposes  of  the  Acts:  appointment  of — originating  sum- 
mons for,  [2241]. 
evidence  in  support  of  summons,  [2242]. 

SETTLEMENT: 

allegation  of — common  form  of,  in  petition  to  carry  on  proceedings,  [160]. 

approval  of:  minute  of  order — recital  of.  In  settlement,  [1433]. 

deeds,  of,  641,  642.     And  see  Conveyance  on  Pueohase  ob  Sale  undeb 

Judgment  oe  Oedee. 
infant,  of,  719 — 729.    See  Infant,  Mabeiage. 
judgment,  of,  390—394.    See  Judgment,  Entby  of. 
lease,  of,  [1170],  [1269].    See  Lease. 

of  or  agreement  for — affidavit  by  husband  and  wife,  [1854]. 
the  like,  but  not  afEeoting  the  fund,  [1854]. 
none — affidavit  by  husband  and  wife,  [1853]. 
preparation  and  completion  of,  [1432].    And  see  Infant,  Maeeiage. 

SHAREHOLDERS: 

plaintifE  suing  on  behalf  of — description  of,  in  writ  of  summons,  [198]. 

SHERIFF: 

attachment  of,  for  contempt,  summons  for,  [1008]. 

bond  to,  in  pursuance  of  ne  exeat  regno,  [1725],  [1726]. 

inquiry  before,  on  writ  of  elegit,  432.    See  ELEGIT,  Weit  of. 

interpleader  by,  summons  for,  [1637]. 

return  of  writ  by,  417 — 419.     See  Rethen;   and  see  also  the  Particular 

Writs, 
sale,  private,  by,  under  executions,  426. 

"SHORT"  CAUSE: 

action:  hearing  of,  as,  367  (6);  certificate  for,  [826]. 

marking  of,  as — notice  of,  [826]. 
further   consideration:    hearing   of,   as — certificate  of   fitness   by   counsel, 
[1451]. 
marking  of,  as — notice  of,  [1452]. 
motion  for  judgment:  hearing  as,  3S7;  certificate  for,  [807]. 
marking  of,  as — notice  of,  [808]. 
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SHORT  OEDEE: 

accounts,  for — direction  for,  [1227];  summonfl  for,  [1228]. 
against  receiver,  [1770]. 

SHOETHAND-WEITEE'S  NOTES: 

transcript  of — affidavit  verifying,  [689]. 

SOLICITORS,  1080—1096. 

agent:  change  of — ^notice  of,  and  of  solicitor,  [2064]. 
appointment  of:  authority  for.    See  authority,  infra. 

party  acting  in  person,  instead  of — notice  of,  [2063] . 
separate  application:  for,  Tiy  co-plaintiS — summons  for,  [2068]. 
subpwna   for,    [2070];    indorsement,    [5],    [6],    [2071];     preeoipe, 
[2069]. 
substituted  service  of — summons  for,  [2072]. 
authority  to,  by  adult  to  bring  an  action,  [174],  [2057]. 
by  indorsement  on  writ,  [2058]. 
next  friend,  [73],  [74],  [111],  [2060]. 
defend  an  action  to,   [396],   [2059];    by  guardian  ad  litem,  [98], 

[101],  [121],  [2061]. 
relator:  by,  [45],  [2062]. 
bill  of  costs  of — delivery  and  taxation  of,  1088 — 1096.     See  Taxation. 
change  of, 

agent:  of  notice  of,  and  of  solicitor,  [2064]. 

town — ^notice  of,  [2066]. 
client's  intention  to  act  in  person — notice  of,  [2067]. 
delivery  up  of  papers  on:  without  prejudice  to  lien — summons  for,  in 

administration  action,  1081  Qi),  [2056]. 
notice  of,  [2065]. 

party  to  act  in  person:  for,  notice  of,  [2067]. 
charging  order  for  costs,  1080  ((f). 
costs  of,  bin  of — delivery  and  taxation  of,  1088 — 1096.    See  Taxation. 

Uen  for.    See  lien,  infra. 
defence  by:  authority  for.    See  authority,  supra. 

lien  of:  for  costs,  1080 — 1085;  charging  order  on  fund  in  Court:  to  enforce 

— summons  for,  [2052]. 
affidavit  In  support,  [2053]. 
charging   order  on  money  recovered — sum- 
mons for,  [2054]. 
chaining  order  on  property  recovered  or  pre- 
served—summons for,  [2055]. 
delivery  up  of  documents  to  new  solicitor — ^without  prejudice  to  lien — 
summons  for  in  administration  action,  [2056]. 

London  agent  of.    See  agent,  supra. 

names  of  solicitors  concerned  in  action — note  of,  to  be  left  at  Chambers, 

[1169]. 
new.     See  change,  supra. 
removal  of.     See  change,  supra. 
request  by,  to  Bank  of  England  to  furnish  him  with  a  certificate  of  stock, 

[1121]. 
retainer  to.     See  authority,  supra. 
striking  off  the  roll,  1080  (o). 
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SOLICITORS  ACT,  1843: 

originating  summons  or  petition  under,  regulations  as   to  title  of,  500/ 
[1078]. 

SPECIAL  case;  1075—1079;  summary  of  material  provisions  of  R.  S.  C.  1883, 
as  to,  1075,  1076. 
amendment  of — summons,  or  notice  for,  1077  (rf),  [2045]. 
appearance — ^memorandum  of,  [2046]. 
notice  of,  [2047]. 
arbitrator  to  state,  upon  a  point  of  law — summons  for,  [2323]. 
argument:    setting   down  question  of  law   for — summons   or   notice  for, 

[2043]. 
award  as,  setting  down — motion  paper  for,  [2320]. 
feeonfiUng,  1077  (6). 
form  of,  [2044]. 

setting  down — ^leave  for — summons  or  notice  for,  [2048]. 

a£adavit  in  support,  [2049]. 
memorandum  on,  [2050]. 
notiSe  of,  [2051]. 
statement  of — summons  or  notice  for,  [2042]. 

SPECIFIC  PERFORMANCE: 
action  for,  791—794. 
certificate,  further,  by  Master,  of  amount  due  to  vendor,  and  of  settlement 

of  draft  conveyance,  [1544]. 
conveyancing  counsel — direction  to,  to  advise  on  title — ^memorandum  of, 

[1542]. 
defence  in  action  for,  [567]. 
filing  time  for  payment  of  amount  due  to  vendor — notice  of  motion  or 

eununons  for,  [1545]. 
statement  of  claim  in  action  for,  [517]. 
time  for  payment  of  amount  due  to  vendor — ^notice  of  motion  or  summons 

to  fix,  [1545]. 
title — inquiry  as  to — judgment  or  order  .directing — summons  to  proceed  on, 
[1170],  [1540]. 
Master's  certificate  as  to  result  of,  [1543]. 
notice  of  motion,  summons  or  notice  for,  [1539]. 
statement   of  the   points   in  dispute,   for  Chambers, 
[1541]. 
writ  of  summons  for,  indorsement  on,  [218],  [1538]. 

STATEMENT  OF  CLAIM.    See  Claim,  Statement  op. 

STATEMENT  OF  FACTS.     See  Facts. 

STATUTES  RELATING  TO  CHARITIES,  1097—1111.    See  Charity. 

STAY  OP  EXECUTION,  402,  403.     See  Execution. 

STAY  OF  PROCEEDINGS,  1032,  1033,  1066—1074. 

actions,  in,  raising  the  same  question — summons  or  notice  for,  by  defen- 
dants, [1946]. 
notice  for,  by  phintiiff,  [1947]. 


D. — F. 


References  to  the  Forms  are  printed  thus  [479]. 

94 


1490  INDEX. 

STAY  OF  PROCEEDINGS— c<w«MW«?. 

administTatdon  action,  in,  after  judgment  or  order  in  another — summons 

for,  [1944],  [1945]. 
agreement  of  compromise,  enforcement  of — summons  or  notice  for,  [2034]. 
appeal:  pending — notice  of  motion  for,  [1468]. 

arbitration:    after   agreement  for  reference  to — summons  or  notice   for, 
[2035]. 
where  there  is  a  submission — summons  or  notice  for,  [2306] . 
authority:   for  want  of,  in  action — ^notice  of  motion  or  summons  for,  by 
sole  plaintiff,  [2022];  by  co-plaintiff,  [2023];  afSdavit  in  support, 
[2024]., 
on  ordina,ry  summons — summons  for,  [1100];   affidavit  in  support, 

[1101]. 
on  originating  summons — summons  for,  [1099],  [2025];  affidavit  in 
support,  [1101],  [2026]. 
compromise:  agreement  for — summons  or  notice  to  enforce,  [2034], 
consent  by — petition  of  course  for,  [2032]. 
summons  or  notice  for,  [2033]. 
costs:  until  payment  of — summons  or  notice  .for,  of  former  action,  or  in 
present  action,  [655],  [2027];  for  dismissal  of  action  in  default 
of  payment — summons  or  notice  for,  [2028]. 
untU  security  given  for,  [1998],   [2000],  [2001],  [2003].     See 
Costs,  SEcnEiTY  foe. 
frivolous  and  vexatious  action:  in — summons  or  notice  for,  [628],  [2029]. 
infant:  by,  on  coming  of  age,  [88 — 91]. 

or  inquiry  as  to  benefit — summons  or  notice  for,  [82]. 
several  actions  brought  for  same  purpose  in- the  name  of,  [83 — 86]. 
pending  appeal.    See  appeal,  supra. 
raising  same  question:  defendant's  summons  or  notice  for,  [1946]. 

plaintiff's,  [1947]. 
special  terms,  on — ^petition  of  course  for,  [2032]. 
summons  or  notice  for,  [2033]. 
submission  to  demand:  on — summons  or  notice  for,  by  defendant,  [2030], 

[2031]. 
test  action.    See  Test  Action.  '■ 

vexatious  action,  of,  summons  or  notice  for,  [628],  [2029]. 
And  see  Dismissal  op  Action — Discontinuance. 


STOP  ORDER,  884—886. 

discharge  of — summons  for,  [1704]. 

substituting  assignee  of  a  restraining  party — summons  for,  [1703]. 

summons  for,  on  an  entire  fund  in  Court,  [1700]. 

a  share  of  a  fund  in  Court,  [1701]. 
affidavit  in  support,  [1702]. 

STREAM: 

pollution  of,  by  liOoal  Board — injunction  to  restrain — notice  of  motion 
for,  [1677]. 

STRIKING  OUT  PARTIES,  73—76.    See  Parties  and  Pleadings. 
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SVBP(ENA,  WRIT  OF,  333—345;  summary  of  material  provisions  of  B.  S.  C. 
1883,  as  to,  333  (le),  334. 
»d  testificandum 

appeal,  on  hearing  of,  [1488]. 

aaeizes:  at,  [745]. 

attendanoe-!-time  for — ^notice  of,  [747].  ' 

examiner:  before,  [743], 

form  of,  [743],  [744],  [74S]. 

indorsement  on,  [746]. 
Aabeas  corptes  ad  testificandum,  338 — 340.     See  HABEAS  CORPUS  AD 

TESTIFiaAND  UM. 
High  Court:  at  sittings  of,  [744]. 
indorsement:  on,  [746]. 
Ireland.     See  Scotland,  infra. 
notice  of  time  for  attendance:  under,  [747]. 
prtBcipe  for,  [742]. 
referee,  before,  [743]. 
Scotland  or  Ireland:  for  witness  in,  336  (T). 
form  of,  [7S1];  indorsement,  [752]. 
notice  for,  [748]. 

affidavit  in  support,  [749].. 
notice  to  vritness  of  time  and  place  of  attendance,  [747],  [753]. 
prcBcipe  toT,  [750]. 
subpmna,  the,  [751]. 
service  of,  and  notice — affidavit  of,  [777]. 
witness:  calling  upon,  [771]. 

certificate  of  non-appearance  of,  [773]. 

refusal  of,  to  answer  question,  [776], 
be  sworn',  [774]. 
indorsement  of  non-appearance  of,  [772]. 

order  on,  to  attend  at  own  expense  and  be  sworn  and  examined — 
summons  or  iiotice  for,  [778]. 
duces  tecitm,  340. 

assizes:  at,  [762]. 

attendance — ^notice  of  time  for,  [747],.  [764]. 

description  of  documentB— degree    of    particularity    required,  as  to, 

340  («). 
examiner:  before,  [760]. 
High  Court:  at  sittings  of,  [761]. 
indorsement  on,  [763]. 
Ireland.     See  Scotland,  infra. 
notice  of  time  for  attendance  under,  [764]. 
prmcipe  for,  [759]. 
referee:  before,  [760]. 
Scotland  or  Ireland:  for  witness  in, 

form  of,  [751],  [768];  indorsement,  [769]. 
notice  for,  [748],  [765];  affidavit  in  support,  [766]. 
notice  of  time  for  attendance  under,  [770]. 
prceoipe  for,  [767]. 
subpoena,  the,  [751],   [768]. 
infant  defendant,  for,  on  coming  of  age  to  show  cause  against  judgment, 
[106];  indorsement  thereon,  [107];  praecipe  for,  [105]. 
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SUBPCENA,  WRIT  0¥— continued. 

service  of,  and  notice — affidavit  of,  [777]. 
solicitor:  to  name  a,  [2070].     See  Solicitor. 
witness:  calling  upon,  [771]. 

certificate  by  examiner  of  non-attendance,   [773]. 

of  refusal  of  witness  to  answer  question,  [776], 
be  sworn,  [774]. 
produce  documents, 

[77S]. 
indorsement  of  non-appearance,  [772]. 

order  on,  to  attend  at  his  own  expense  and  be  sworn  and  examined — 
summons  or  notice  for,  [778]. 

SUBSTITUTED  SERVICE,  146—150.    See  Service,  SnBSTiTnxED. 

SUBSTITUTION: 

parties:  of,  73 — 76;  summons  or  notice  for,  [141]. 

where  interest  or  liability  changed,  83—91.     See  SUCCESSOUS. 

SUCCESSORS,  83—91 ;  summary  of  material  provisions  of  R.  S.  C,  1883,  as 
to,  83,  84. 
carrying  on  proceedings  against — ^petition  of  course  for,  [159] ;  allegations 
in,  [160]. 
accounting  party:  of,  on  non-admission  of  assets — summons  for,  [162]. 
carrying  on  proceedings 'by:  petition  of  course  for,  [158]. 
allegations  in,   [160]. 

Aiid  see  Cabeving  on  Proceedings. 

SUIT.     See  AoiiON. 

SUMMONS  (MASTER'S),  511—514. 

attendance  of  party  or  witness  and  production  of  documents:  for,  [1112]. 
service  of — affidavit  of,  and  non-at'tendance  thereunder,  [1113]. 

SUMMONS  FOR  DIRECTIONS,  195—197;   summary  of  material  provisions 

of  R.  S.  C.  1883,  as  to,  195,  196. 
applicable  only  to  interlocutory  proceedings  prior  to  judgment,   485  (A), 
dismiss  action,  summons  by  defendant,  to,  plaintiff  having  made  default  in 

issuing,  [449]. 
form  of,  [447];  notice  for  further  directions,  [44],  [448]. 

SUMMONS  (ORDINARY),   23  (li),   24(e),   483,   484;    summary   of  material 
provisions  of  R.  S.  O.  1883,  as  to,  483,  484. 
abstract  of  title — for  delivery  of,  [1344]. 
account — for  four-day  order  to  leave,  [1228]. 

for  further  time  to  leave,  [1229]. 
account — for,   where  writ  indorsed  under   Ord.    HI.   8,    [441],    [442], 

[456]. 
account,  taking  or  vouching — for  special  directions  as  to,  [1250]. 
accounts  and  inquiries  for,  [660]. 
partnership,  for,  [1626]. 
action,  for  leave  to  commence,  [173]. 

compromise,  [1260]. 
defend,  [1256]. 
institute,  [1255]. 
by  receiver  to  bring,  defend,  or  compromise,  [1763]. 
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add  to  jndgmenl^to,  [1164],  [1178]. 

to  enlarge  time  to,  [1162];   the  like  notwithstanding 
time  expired,  [1163]. 
additional  accounts  and  inquiries — for,  [1164],  [1172]. 
affidavit:  scandalous — to  take  off  file,  [690]. 

scandalous  matter  in — ^to  strike  out,  [691]. 
affidavit  of  service  of,  [41—43],  [1087],  [1088];  on  a  substitute,  [42], 

[1089]. 
agreement  for  compromise — to  enforce,  [2034]. 
allowance  pending  litigation — for,  [1131]. 
amend  originating  summons — to,  [1095]. 
amendment  of  writ  of  summons — for,  [359]. 

further  time,  for,  [360]. 
amendments  in  writ  of  summons — to  strike  out,  [362]. 

to  discharge  irregular  order  to  amend 
and  to  strike  out  amendments,  [363]. 
appearance  after  jadgment — for  leave  to  enter,  171  (A),  [4018]. 

in   action   for  recovery   of 
land,  [411]. 
irregular — -to  set  aside,  [424]. 

to  third  party  notice — for  leave  to  enter,  [151],  [415]. 
unauthorized — to  set  aside,  [422]. 
withdrawal  of — for,  [421]. 
appearance,    default  of,    jndgment    regularly   entered  for — ^to  set  aside, 

[443];  for  irregularity,  [445]. 
appointment  of  person  to  convey- — for,  [1368]. 
apprenticing  or  articling  of  infant — for,  [1415]. 
arbitration — for  reference  of  action  to  single  arbitrator,  [2302], 

two    arbitrators    or    their  umpire, 
[2303]. 
stay  proceedings  in  an  action  when  there  is  a  submission,  to,  [2306]. 
arbitrator — ^for  appointment  of,  umpire,  or  third  arbitrator,  [S309]. 
award  of — for  leave  to  enforce,  [2324]. 
enlarge  time  for  making  award — to,  [2316]. 
sole — for  revocation  of  appointment  of,  [2305]. 
statement  of  special  case  upon  a  point  of  law — for,  [2323]. 
arrest  of  absconding  debtor — for  order  for,  [1722]. 

to  determine  sufficiency  of  security,  [1729]. 
ascertainment  of  value  of  goods  or  damages  otherwise  than  by  writ  of 

enquiry — ^for,  [433]. 
assistance,  writ  of,  leave  to  sue  out,  for,  [1056]. 
attachment  of  sheriff  for  non- return  of  writ — for,  [1008]. 
attachment,  writ  of — for  leave  to  issue,  [985]. 

for      not      leaving      accounts      at 
Chambers,  [1230]. 
attornment  to  receiver,  and  payment  of  rent — for,  [1754];  for  same  and 

payment  of  occupation  rent,  [1755]. 
attornment  to  sequestrators — for,  [1027]. 

auctioneer's  recognizance,  bond  or  undertaking,  to  vacate,  [1338]. 
award,  for  leave  to  enforce,  [2324]. 

to  enlarge  time  for  making,  [2316]. 
bankers'  books — for  inspection  of,  [677]. 
biddings,  to  open,  or  for  resale,  [1378]. 
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bond — for  leave  to  put  in  suit,  [1731]. 

business — for  leave  to  carry  on,  [1258];  by  receiver,  [1763]! 
carrying  over  securities,  money  on  deposit,  cash,  dividends  and  interest — 
for,  [1877]. 
securities  of  a  given  value — for,  [1880]. 
specific  amounts  of  securities,  and  proportionate  parts  of  dividends — 

for,  [1878]. 
specific  amounts  of  securities,  parts  of  a  larger  sum — for,  [1879]. 
specific  amounts  of  securities  to  separate  accounts,  and  payment  of 
dividends  to  persons  named  in  schedule — for,  [1815]. 
causes  of  action,  distinct — ^for  separate  trials  of,  [818]. 
certificate.  Master's — for  variation  of,  [1442];  adjournment  of  into  Court 
— note  of,   [1443];    notice  of  setting  down  to  come  on  with  further 
consideration,  [1444];  to  come  on  with  adjourned  petition,  [1445]. 
charging  order  nisi  on  stocks  or  shares — for,  [1039]. 

on  fund  in  Court  for  amount  of  solicitor's  taxed  costs — for, 

[2052]. 
on  property  recovered  or  preserved  for  amount  of  taxed 
costs — for,  [2055]. 
charging  sum  recovered  with  amount  ot  taxed  costs — for,  [2054]. 
Charitable  Trusts  Acts,  1853  to   1894 — to  adopt  scheme,  &c.   un,der,  for, 

[2097]. 
claim — for  admission  of,  after  time,  but  before  certificate,  [U96]. 
after  direction  for  apportionment,  [1197]. 
for  payment  of  costs  of  unsuccessful,  [1200]. 
classification  of  parties — for,  [1171]. 
commence  action,  leave  to — for,  [173]. 

CojiPANiES — alteration  of  objects  of,  directions  as  to  hearing  petition,  for, 
[2254]. 
reduction  of  capital  of,  directions  as  to  settling  list  of  creditors, 
for,  [2269]. 
dispensing  with  addition  of  words  "  and 
reduced "   until  hearing   of  petition, 
for,  [2268]. 
fix  day  for  hearing  petition,  and  dis- 
pense with  certificate  of  creditors,  to, 
[2270]. 
compensation — allowance  of,  and  payment  in  of  balance  of  purchase-money, 
[1350]. 
for  payment  of,  by  purchaser,  [1351]. 
compromise  action  or  claim — for  leave  to,  [1260];  by  reoeiver,  [1763]. 
concurrent  writ,  to  set  aside,  [390]. 
conditional  contract — to  carry  into  effect,  [1381]. 

and  also  to  pay  in  purchase-money,  [1384]. 
subject  to  a  variation,  [1382]. 
conduct  of  action — for,  548  (o),  [1165]. 

by  acting  plaintiffs  when  co-plaintiff  refuses  to  pro- 
ceed, [1166]. 
conduct  ot  sale — to  give,  to  stranger,  [1298]. 
consolidation  of  actions — for,  against  same  defendant,  [1941]. 

different  defendants  on  one  contract, 
[1942]. 
administration  actions — of,  where  no  judgment  or  order,  [1943]. 
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conversion  of  outstanding  estate,  for,  [1257]. 
conveyance  on  sale — to  compel  purchaser  to  leave  draft,  [1352]. 

return  draft,  [1353]. 
appoint  person  to  convey,  [1358]. 
engrossment,  return  of,  to  compel,  [1353]. 
execution  of — for  order  for,  [1355]. 

to  nominate  person  to,  [1356]. 
oo-plaintiff,  infant — to  strike  out  name  of,  [87]. 

refusing  to  proceed — to  make  defendant  of,  [142]. 
copyholds — for  leave  to  take  admission  to,  [1264]. 
copy  writ,  where  original  lost — for  leave  to  use,  [357]. 
ooets — for  payment  of,  where  claim  abandoned  by   amendment  of  writ, 
[364]. 
defendant — by,    on    acceptance    by    plaintiff    of 
amount  paid  intQ  Court,  [560]. 
time  to  deliver  bill  of,  pursuant  to  order — for  further,  [2077]. 
counsel — ^notice  of.attendanoe  by,  at  hearing  of,  [1102];  on  adjournment  to 

the  Judge,  [1103]. 
County  Court — for  trial  in,  of  action  of  contract  where  claim  does  not 
exceed  100/.,  [1962]. 
remittal  to,  of  action  of  tort — for,  [1964]. 
retransfer  to,  of  action  or  matter — for,  [1969]. 
transfer  of  action  or  matter  to — for,  [1966], 
cross-examination— attendance  of  deponent  for,  who  has  made  an  afSdavit — 

for,  [1107]. 
—      of  particular  witness  before  an  examiner,  [713],  [714]. 
damagfes,  ascertainment  of  value  of  goods  or,  otherwise  than  by,  writ  of 

inquiry— for,  [433],  [636],  [639],  [644]. 
de  heiie  esse — for  leave  to  examine  witness,  [791]. 
debenture  holders'  actions — to  continue  manager,  in,  [1580]. 

enlarge  time  to  act  as — to,  [1781]. 
leave  to  borrow  money — for,  [1581],  [1782]. 
sale  in,  for,  [1582]. 
debts — for  leave  to  pay,  [1259];  by  reseiver,  [1763]. 
defect  in  evidence — for  leave  to  supply,  [674]. 
defend  action,  leave  to,  for,  [1256]. 

leave  to,  in  action  for  recovery  of   land — before  judgment — for, 

[410]. 
after  judgment,  [411]. 
delivery  of  documents  to  new  solicitor — for,  [2056]. 
delivery  out  of  deposited  documents — purchaser,  to,  [1361]. 

sale:   for  purposes  of,  [1300]. 
delivery  out  of  Court,  of  securities  passing  by  delivery — for,  [1849]. 

of  box  deposited  in  Court,  [1850]. 
delivery,  writ  of,  leave  to  sue  out,  for,  [1060]. 

deposit  on  sale  by  Court — to  pay  in  security  fund  in  respect  of,  [1317]. 
received  at  sale — to  compel  payment  of,  into  Court,  [1337]. 

deposit  in  Court — for, 

of  effects  which  must  be  placed  in  a  box,  [1799 J. 
^  of  securities  passing  by  deed,  [1796]. 

of  securities  passing  by  delivery,  [1795]. 
directions — for,  [447]. 
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discharge  from  custody,  for,  [1010]. 

where  protected  from  arrest,  [1009]. 
of  order  assigning  guardian  of  person  of  unsound  mind,   for, 
[136]. 
Irregular  order  to  amend — for,  [363]. 
purchaser's  restraint  on  fund — for,  [1365]. 
receiver — for,  [1776]. 
stop  order — for,  [1704]. 
discharge,  vary,  or  add  to  judgment,  to,  leave  to  apply — for,    [1162], 

[1163]. 
discovery  of  names  and  addresses  of  customers — for,  [1597]. 
dismissal  of  action — for,  on  non-delivery  of  statement  as  to  persons  con- 
stituting plaintiff  firm,  when  cause  of  action  accrued,  [56]. 
in  default  of  payment  of  costs,  [2028]. 
.dismissal  of,  or  inquiry  as  to  action  by  infant — for,  [82]. 
dismissal  of  action  for  want  of  prosecution — for, 

on  default  of  issuing  summons  for  directions,  [449]. 
on  default  of  giving  notice  of  trial,  [^648],  [812]. 

security  for  costs  being  given,  [2013]. 
unless  prosecuted  by  plaintiff's  successors,  [2038]. 
unless  prosecuted  against  defendant's  successors,  [2039]. 
unless  trustee  of  bankrupt  plaintiff  proceed,  [2040]. 
dismissal  of  action  where  no  next  friend  named — for,  [80]. 
dismissal  of  summons  taken  out  without  authority — for,  [1100]. 

originating,  taken  out  without  authority — for,  [1099],  [2025]. 
dispense  with  service  of  writ  on  husband  or  wife — to,  [137],  [369]. 
district  registry — for  action  to  proceed,  in,  [451],  [1959]. 
accounts  and  inquiries — for  prosecution,  in,  [1167]. 
removal  oi  action  from,  to  London — for,  [I960]. 
removal  to,  from  London — for,  [1961]. 
dividends — for  payment  of,  to  tenant  for  life,  [1806]. 
documents — affidavit  of,  and  production — for,  [1904]. 
documents,  new  solicitor  to — for  delivery,  of,  [2056]. 
dormant  fund — for  payment  out,  [1852]. 

drainage  works — ^f or- leave  to  execute,  [1261];  by  receiver,  [1763]. 
elegit — for  account  of  profits  received  by  judgment  creditor,  under,  [976]. 
election  by  plaintiff  which  of  two  actions  shall  proceed — where  one  in  a 

foreign  country,  for,  [2041]. 
enfranchisement — for  confirmation  of  agreement  for,  [1263];  by  receiver, 

[1763]. 
enlargement  of  return  of,  [40],  [1080]. 
enlargement  of  time  for  applying  to  discharge,  vary,  or  add  to  judgment — 

for,  [1162]. 
engineer  or  surveyor — ^appointment  of,  under    Settled    Land   Acts— for, 

[2234]. 
entry  of  satisfaction  of  registered  writ  of  execution — for,  [1036]. 
evidence  in  Chambers — for  enlargement  of  time  for,  [1123]. 
limitation  of  time  for,  [1122]. 
to  be  taken  before  examiner  of  the  Court,  for,  [1108]. 
examination  of  judgment  debtor  as  to  debts  due  to  him — for,  [1042]. 
examination  pro  interesse  suo  in  case  of  receiver,  for,  [1757]. 

sequeatrators,  for,  [1031]. 
examiner,  witness — for  attendance  of,  at  his  own  expense,  before,  [778J:--» 
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exjuniner,  special — for  appointment  of,  [1109]. 
execution — for  leave  to  issue,  [898]. 

member  of  banking  company:  against,  after  judgment  against  public 

ofaoer,  [901]. 
railway  company:  against,  notwithstanding  filing  of  scheme,  [2374]. 
execution,   stay  of — for,    [90S];    and  enlargement   of   time   for  obeying 
judgment,  [906];  and  of  all  other  proceedings  in  the  action,  [908]; 
pending  appeal,  [907]. 
execution,  writ  of — for  leave  to  amend,  [1071]. 

renew — for  leave  to,  [1068]. 
foreclosure  action — continuing  accounts  in,  [1557],  [1558]. 
final  order  in,  for  [1560]. 

by  consent  without  taking  accounts, 
for,  [1547]. 
sale,  instead  of  foreclosure,  for,  [1564]. 
time   for  payment — extension  of,  by    mortgagor    for, 
[1555]. 
'  new,   by  mortgagee  to  fix,   where  he   failed  to 
attend    at    the    time    appointed  for  payment, 
[1556]. 
possession,  delivery  of,  by  mortgagor  to  mortgagee — 

for,  [1563]. 
sale  out  of  Court,  for,  [1565]. 
foreign   law — ^to  have  case   for  ascertainment   of,   settled    in    Chambers, 
[1935]. 
draft  of— to  settle,  [1936]. 
opinion  on,  application  of — for,  [1940]. 
forfeiture  of  lease — for  relief  from,  1161  (o),  (p),  [2168]. 
formal  parts  of,  [39],  [1072];  when  returnable  at  Chambers  of  another 

Judge,  [1129],  [1130]. 
four-day  order  to  leave  accounts  and  statements,  for,  [1228]. 
further  consideration  of  action,  where  estate  is  insolvent — for,  [1457]. 
minutes  of  order  to  be  made  on  summons,  [1458]. 
consent  to  premature  issue  and  hearing  of,  [1455]. 
of  matter  originating  in  Chambers — for,  [1454]. 
garnishee  order  nisi — for,  [1044]. 

substituted  service  of — for,  [1046]. 
goods,  ascertainment  of  value  of,  or  damages  otherwise  than  by  writ  of 

inquiry— for,  [433]. 
guardian  ad  litem  of  infant — 

assignment  of,  for,  53  (m),  [99],  [134],  [429]. 
removal  of,  and  appointment  of  another,  [104]. 
lunatic  and  person  of  unsound  mind — 

assignment  of,  for,  [125],  [134],  [429]. 
in  lieu  of  one  deceased,  [129]. 
where  committee  adversely  interested,  [  1 22] . 
respondent  to  petition  or  other  proceed- 
ing,  [131]. 
removal  of,  and  appointment  of  another,  [104], 

[121]- 
of  infant — for   appointment  of,  where   action   is   pending,   the 
infant  being  a  party,  [1391]. 
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guardian  of  infant — qtiaai  of  pereon,  for  appointment  of,  [1400]. 

relief  under  Guardianship  of  Infants  Act,  1886,  for, 
where  action  pending  and  infant  a  ward  of  Court, 
[1399]. 
special  purpose,  for,  [1409]. 
Settled  Estates  Act,  1877,  under,  for  appointment  of, 
to  make  or  consent  to  application,  [2203]. 
to  be  served  with  notice  of  application  and  to  delivpr  notifi- 
cation, [2204]. 
incumbrance,  amount  required  to  discharge — ^for  payment'  into  Court  of, 
[1370]. 
declaration  that  land  is  freed  from — for,  [1371],  [2163]. 
incumbrances — for  payment  of,  out  of  purchase-money, 
before  payment  into  Court,  [1367]. 
after  payment  into  Court,  [1369]. 
to  keep  on  foot,  and  pay  in  balance  of  purchase-money, 
[1368]. 
infant.    See  guardian  ad  litem,  supra,  and  next  friend,  infra. 
infant:  action  by — for  dismissal  of,  or  inquiry  as  to,  [82]. 

where  no  next  friend  named,  [80]. 
leave  to  take  out  of  the  jurisdiction,  [1410]. 
maintenance  of,  for  allowance  for,  [1412]. 
increase  of,  [1414]. 
Infants'  Property  Act,  1830,  for  appointment  of  nominee  under — for  sur- 
render of  existing  lease  and  accept  a  new  lease,  in  ease  of  an  infant 
ward  of  Court,  &c.,  [2178]. 
carry  into  effect  conditional  contract  to  grant  a  lease,  to,  [2183]. 
surrender  of  an  existing  lease,  and  grant  of  new  lease,  in  the  case  of 
an  infant  ward  of  Court,  &o.,  to,  [2180]. 
inquiries  or  accounts — for,  287  (a),  [660]. 
inspection  of  bankers'  books — for,  [677]. 
interpleader— for,  853  (/),  856  (p),  [1632],  [1637]. 
investment  in  purchase  or  mortgage  of  real  estate — for,  [1207]. 
investment  in  stock,  of  cash  or  money  on  deposit — for,  [1870]. 

in  railway  stock,  [1871]. 
issue  or  question  of  fact — for  trial  of,  without  pleadings,  [661]. 
issues— for  trial  of,  [816],  [817],  [819],  [820],  [1596]. 
issuing,  485  (a). 
judgment,  adding  to,  [1164],  [1172]. 

discharge,  vary,  or  add  to,  to  enlarge  time  to  apply,  [1162]. 

notwithstanding  time  has  expired,  [1163]. 
proceed  on,  to,  [1170]. 
judgment  on  admissions — for,  273  (a),  [629]. 

final,  under  R.  S.  C.  Ord.  XIV.,  liberty  to  sign— for,  [452]. 
judgment  in  default  of  appearance  regularly  entered — ^toset  aside,  [443]. 

setting  aside  for  irregularity,  [445]. 
judgment  in  default  of  defence  regularly  entered — to  set  aside,  [649]. 

setting  aside  for  irregularity,  [651]. 
judgment  or  order — for  rectification  of,  [896]. 
service,  substituted,  of,  [981]. 
time  for  act  enjoined  by- — to  enlarge,  [984]. 
time  for  obeying — to  fix,  [977] ;  to  enlarge  time  fixed,  [978]. 
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judgment  debtor — for  examination  of,  as  to  debts  due  to  him,  [1042]. 
judgment— to  postpone  trial  of  issues  and  for  leave  to  set  action  down,  on 
motion  for,  [800]. 
against  third  party  after  decision  of  the  action  otherwise  than 
by  trial— for,  [155]. 
notice  of  motion  for — to  enlarge  time  for  serving,  [803]. 
postponement  of  issues,  and  leave  to  set  down  action  on  motion  for, 

[800]. 
set  aside  or  vary — by  third  party,  to,  [154]. 
judgment,  notice  of — for  special  directions  as  to  mode  of  service  of,  [1162]. 
memorandum  of  service  where  service  irregular,  for 
leave  to  enter,  [1157]. 
dispensing  with,  on  particular  persons — for,  [1152]. 
judicial  trustee — for  appointment  of,  [2154]. 

of  official  of  the  Court  as — for,  [2155]. 
discontinuance  of — for,   [2160]. 
removal  of— for,  [2159]. 
jurisdiction — for  leave  to  taie  infant  out  of,  [1410]. 
jury — ^for  trial  by,  [817],  [842]. 

of  issues,  without,  [820]. 
special,   [844]. 
view  by,  for,  [846]. 
Iiands  Clauses  Consolidation  Acts,  under — for  approval  of  investment  in 
land  of  money  deposited,  [2189]. 
for  interim  investment  of  deposited  money  and  payment  of  income  to 

tenant  for  Ufe,  [2188]. 
payment  out  to  person  absolutely  entitled — for,  [2190]. 
lease,  agreement  for — to  approve,  [1267]. 

where     property     under     receivership, 
[1763]. 
draft— for  settlement  of,  [1170],  [1269]. 
renewal  of — for,  [1266]. 

where  property  under  receivership,  [1763]. 
lease  belonging  to  infant — for  surrender  of,  and  acceptance  of  new  ,one, 

[2178]. 
lease  of  infant's  land,  conditional  contract  for — to  carry  into  effect,  [2183]. 

grant  of,  on  surrender  of  existing  lease — for,  [2178]. 
lis  pendens — for  entry  of  satisfaction  of,  [367]. 
lodgment  in  Court  of  cash  and  transfer  of  •securities,  [180O]. 
lunatic  and  person  of  unsound  mind,  new  next  friend  of — ^for  appointment 
of,  in  lien  of  one  incapacitated  or  removed,  [79],  [111];  on  applica- 
tion of  defendant,  [81],  [111], 
next  friend  of — for  removal  of,  [76],  [111];  to  substitute  next  friend 

for  one  retiring,  [77],  [111]. 
defendant — for  special  service,  on,  [118]. 
guardian  ad  litem  of, 

for  assignment  of,  in  lien  of  one  deceased,  [129]. 

on  application  of  defendant,  [125]. 
on  application  of  plaintiCE,   [134]. 
where  committee  adversely  interested,  [122]. 
where  respondent  to  petition  or  other  proceed- 
ing,  [131]. 
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lunatic  and  person  of  unsound  mind,  guardian  ad  litem  of, 

for  removal  of,  and  appointment  of  another,  [104],  [121]. 
stay  of  action  brought  by,  till  next  friend  named — for,  [116]. 
maintenance  of  infaut — for,  [1412];  for  increase  of,  [1414]. 

person  of  unsound  mind — for,  [1434]. 
manager  in  debenture-holders'  actions— to  continue,  [1580]. 
enlargement  of  time  to  act  as — for,  [1781]. 
leave  to  borrow  money — for,  [1581],  [1782]. 
marriage  of  ward  of  Court — for  leave  for,  [1425]. 
married  woman,  slervice  on,  or  husband,  of  writ  of  summons — ^io  dispense 

-with,  [137],  [369]. 
Master's— for  attendance  of  witness  for  cross-examination,  [1112]. 
mortgagee.    See  foreclosmre  action,  supra. 
mortgagor.    See  foreclosure  action,  supra. 
names  of  defendant's  partners — demand  for,  [450]. 
new  trustees — for  appointment  of,  [1286]. 

power  of  appointing — for  liberty  to  .exorcise,  [1287]. 
next  friend  of  infant — for  removal  of,  [76]. 

substitution  of,  for  one  desirous  to  retire,  [77]. 
new  next  friend  of  infant — for  appointment  of;  [77],  [81]. 
incapacity  or  removal  of  former,  on,  [79]. 
next  friend  of  person  of  unsound  mind — for  removal  of,  [76],  [111]. 

new  next  friend  of  person  of  unsound  mind — for,  [77],  [81],  [111]. 
incapacity  or  removal  of  former,  on,  [79],  [111], 
notice  of  appointment  for  further  consideration  of,  [1098]. 
notice  of  attendance  of,  by  counsel,  [1102]. 

of  like  attendance,  on  adjournment  to  the  Judge,  [1103]. 
notice  of  the  judgment — for  special  directions  as  to  service  of,  [1152]. 
open  biddings — ^to,  [1378]. 
opinion  of  foreign  Court — to  apply,  [1940]. 

outstanding  estate — for  conversion  of,  [1257];   by  receiver,  [1763]. 
parties — to  add,  strike  out,  or  substitute,  74  (^d),  [141]. 

necessary — ^to  add,  by  defendants,  [146]. 
Partition  Acts,  1868, 1876,  under — dispensing  with  service  of  notice  of  judg- 
ment and  for  advertisements,  for,  [1531];  sale,  for  an  order  for,  [1634]. 
partners,  statement  of  names  of  persons  who  were  partners  in  defendant's 
firm  when  cg.use  of  action  accrued,  summons  or  notice  for,  35  (y),  [S7], 
[450]. 
partnership  actions — for  an  account  in,  [1626]. 

stay  of  proceedings,  where  the  parties  have  agreed  to  refer  to  arbitra- 
tion, for,  [1625]. 
there  is  a  submission,  [2306]. 
patent,  inspeotioji  of  process  of — for,  [1S93],  [1886]. 

names  and  addresses  of  customers — for  discovery  of,  in  aid  of  inquiry 
as  to  damages,  [1597]. 
Pauper  Lunatic  Acts — for  payment  of  maintenance  out  of  fund  in  Court, 

[1437]. 
payee,  substitution  of,  for,  [1851]. 
payment  into  Court — 

accounting  party,  by,  of  balance  appearing  on  account,  [1253]. 
as  security  by  auctioneer  for  deposits,  for,  [1317]. 
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damages  in  respect  of,  awarded  at  trial  and  inquiry  directed,  [841]. 
extension  of  time,  for,  [1802]. 

mortgagee,  by,  of  amount  to  be  advanced  by,  [1275]. 
of  money,  with  interest,  [1790]. 

purchase-money,    of,     [1346—1348],     [1350],    [1372],     [1373], 
[1384]. 
compensation,  after  payment  thereout,  of,   [1350]. 
deficiency  of,  after  resale,  [1373]. 
deposits  received  at  sale — to  compel,  [1337], 
private  contract,  when  sale  by,   [1384]. 
separate  purchasers,  by,  [1347]. 
without  prejudice,  [1348]. 

and  to  be  let  into  possession,  [1349]. 
receiver:  by,  [1771 — 1773]. 

on  account  of  his  balance,   [1771]. 

to  WHBipel  same,  [1772]. 
representative  of  deceased  receiver:  by,  [1773]. 
payment  of  dividends  and  interest — ^for,  [1806 — 1816]. 
corporation  sole:  to,  [1813]. 

married  woman,  for  separate  use:  to,  951  (s),  [1808]. 
restrained  from  anticipation,  [1809]. 
officer  of  corporation  aggregate:  to,  [1814]. 
persons  named  in  schedule:  to,  of  dividends  or  amounts  carried  over 

to  separate  accounts,  [1815]. 
quarterly  payments  out  of  dividends — for,  [1816]. 
tenant  for  life:  to,  [1806],  [1807]. 
trustees  of  a  settlement  or  will:  to,  [1811]. 
trustees  of  a  charity:  to,  [1812]. 
two  persons  and  the  survivor:  to,  [1810]. 
pajrment  out  of  Court — for,  of  cash,  part  of  a  larger  sum,  [1831]. 
cash:  of,  with  Pay  Office  Schedule,  [1834]. 
dormant  fund:  of,  [1852]. 
residue  of  fund:  of,  to  applicant  on  coming  of  age,  after  payment  of 

duties  and  costs,  [1832]. 
schedule,  lodgment  and  payment  combined — with,  [1835]. 
security  fund  for  auctioneers'  deposits,  for,  [1338]. 
sums,  specific,  of  cash:  of,  to  persons  named  in  schedule,  [1833]. 
person  of  unsound  mind,  for  maintenance  of,  [1434], 
petition  of  right — for  time  to  plead  or  answer,  [1644]. 
po8seiision^-to  be  let  into,  after  payment  in  of  purchase-money  without  pre- 
judice, [1349]. 
proceed  on  judgment  or  order — to,  [1170]. 
adjournment  to  Chambers:  on,  [1390]. 

case  as  to  foreign  law  to  be  settled,  order  directing:  on,  [1936]. 
foreclosurie  action:  on  order  in,  [1549]. 
petition  under  Sir  Samuel  Romilly's  Act:  on,  [2092]. 
receiver:  on  order  for  appointment  of,  [1737]. 
sale  of  unsold  lots,  to,  [1339]. 
settlement  of  deed:  on  order  for,  [1288]. 
title,  inquiry  as  to:  on  order  directing,  [1540]. 
proceedings — for  leave  to  attend,  [1170a]. 
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prohibition — for.  a  writ  of ,  to  issue  to  a  County  Court,  [1713]. 
joro  inleresse  suo — for  examination  of  receiver  in  case  of,  [1757], 

sequestrators — ^in  case  of,  [1031]. 
protection  of  estate — for,  on  application  to  Parliament,  [1262]. 
purchase-money,  to  fix  time  for  payment  of,  in  action  for  specific  per- 
formance, [1545]. 
purchaser — allowance  as,  of  party  bidding  without  leave — for,  [1336]. 
compensation  by — by  vendor  for  payment  of,  [1351]. 
discharge  of,  by  purchaser,  [1375];  by  vendor,  [1376]. 
substitution  of,  for,  [1377]. 
question  of  law — for  setting  down,  for  argument,  [2043]. 
Railway  Companies  Act,  1867,  petition  under — to  name  a  day  for  hearing, 
[2376]. 
execution — determination  of  question  respecting — for,  [2362]. 
leave  to  issue,  notwithstanding  scheme,  [2374]. 
>  to   stay  proceedings  in  action  against  company,  after  scheme  filed, 

[2373]. 
receiver:  account — for  enlargement  of  time  to  leave,  [1769]. 
to  compel  leaving,  [1770]. 

action — for    leave    for,    to   bring,   defend,   or    compromise, 
[1255],  [1256],  [1260],  [1763]. 
to  bring,  for  arrears  of  rent,  [1760]. 
passing  of — for  leave  to  surety  to  attend,  [1780]. 
representative  of — to  pass  final  account,  for,  [1773]. 
appointment  of — for,  [1735]. 

after  security  given,  [1746]. 
by   judgment  creditor   by  way   of   equitable  execution, 
[1736]. 
leave  for  party  to  propose  himself  as — for,  [1738]. 
order  directing — to  proceed  on,  [1737]. 

settle  security  to  be  given,  pursuant  to  an  order — ^to,  [1747]. 
attornment  to,  and  payment  of  rent — for,  [1754];  for  same  and  pay- 
ment of  occupation  rent,  [1755].. 
compromise  claim — to:   actions — to  bring,  defend,  or  compromise:  to 
carry  on  business:  to  pay  debts:  to  approve  agreements  for  enfran- 
chisement: to  obtain  renewal  of  lease:  to  approve  agreement  to  grant 
lease:  to  convert  outstanding  estate:  to  execute  repairs  or  drainage 
works,  [1763]. 
discharge,  to,  [1776]. 
distrain — for  leave,  [1759]. 
examination  pro  interesse  suo — for,  [1757]. 
manager — for  liberty  to  borrow  money,  [1581],  [1782]. 

enlarge  time  to  act  as — to,  [1781]. 
payment  into  Court  on  account  of  balance — for,  [1771]. 

to  compel  same,  [1772]. 
payment  ot  arrears  of  rent  to — for,  [1758]. 
payment  to,  of  moneys  received  by  defendant — for,  [1761]. 
recognizance — for  leave  to  put  in  suit,  [1774]. 

by  surety — to  stay  action  on,  [1775]. 
for  vacation  of,  [1777]. 
rent,  arrears  of,  leave  to  bring  action  for,  [1760]. 
security   of — for  reduction   of,   where  given   by  bond   of  Gruarantee 
Society,  [1779]. 
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for  new,  to  be  given  on  death  or  bankruptcy  of  surety,  [1778]. 
to  settle,  [1747]. 
timber,  leave  to  cut  and  sell,  for,  [1762]. 
redemption,  time  for — to  enlarge,  [1555]. 

failure  of  mortgagee  to  attend,  in  case  of,  [1556]. 
referee,  for  reference  to,  378  (e),  [858],  [859]. 
for  trial  of  question  before,  [860]. 
official — for  trial  of  action  by,  [861]. 
refusal  to  proceed  by  co-plaintiff — to  make  such  co-plaintiff  a  defendant, 

[142]. 
renewal  of  writ  of  execution — for,  [1068]. 
repairs — for  leave  to  execute,  [1261]. 
reply — deliver,  for  leave  to,  [614]. 
representative  of  the  estate — to  appoint,  [138]. 

«■  dispense  with,  [139]. 

of  heir-at-law,  next  of  kin,  or  a  class— to  appoint,  [140]. 
representatives  of  deceased  plaintiff  or  continuing  plaintiff — ^to  compel  to 

proceed,  [168]. 
representatives  of  deceased  defendant,  by — to  compel  plaintiff  to  proceed, 

[169]. 
resale— for,  [1372],  [1378]. 

deficiency  on,  to  compel  payment  of,  by  former  purchaser,  [1373]. 
restraint  on  purchase-money — for  discharge  of,  [1365]. 
review — ^action  of,  for  leave  to  bring,  [1638]. 
sale — conduct  of — appointment  of  stranger  to  have — ^for,  [1298]. 
for  leave  to  bid  at,  [1311]. 

accept  bid  of  party  made-  without  leave,  [1336]. 
in  debenture  holders'  actions — for,  [1582]. 
in  partition  action — for  order  for,  [1534]. 
instead  of  foreclosure  or  redemption — for,  808  («),  [1564],  [1565], 

[2167]. 
of  goods  taken  in  execution,  by  private  contract — for,  [961]. 
of  real  estate — for,  [1296]. 

out  of  Court,  purchase-money  to  be  brought  into  Court— for,  [1299]. 
payment  into  Court  by  auctioneer  in  lieu  of  recognizance  or  under- 
taking, [1317]. 
of  deposits  received  at,  to  compel,  [1337]. 

purchase-money,  leave  to,  [1346].     See  Pay- 
ment into  Court,  supra. 
payment   out   of   Court  of   security   fund   for   auctioneer's   deposits, 

[1338]. 
to  proceed  with,  of  unsold  lots,  [1339].  • 

satisfaction  of  registered  writ  of  execution — for  entry  of,  [1036], 
scheme  for  regulation  of  a  charity — for  adoption  of,  [2097]. 
security  for  costs — for,  [1998]. 
better  security — for,  [2014]. 
company  limited:  from,  [2004]. 
County  Courts  Act,  1888,  s.  66,  under,  [2002]. 
creditor  against  deceased's  estate,  from,  [1184],  [2000]. 
discharge  of  order  for  security — for,  [2020]. 
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further  security,  on  death  or  bankruptcy  of  obligor — ^for,  [8016]. 
increase  of  security — for,  [2018]. 
limitation  of  time  for  giving — for,   [2013], 
security  fund  for  costs — ^td  pay  in,  [2011]. 
payment  of  costs  out  of — for,  [2021]. 
security  to  be  given  by  debtor — ^to  determine  sufficiency  of,  [1729]. 
securities  in  Court — for  sale  of,  [1832]. 

with  Pay  Office  Schedule,  [1834]. 
conversion  of,  into  .other  securities,  for,  [1872]. 
securities  passing  by  delivery — for  delivery  out  of,  [1849]. 
sequestration  for  costs — for  leave  to  issue,  [1013],  [1467], 

corporation,  property  of,  or  of  the  directors  or  officers,  against,  448  (s), 

[1014]. 
dissolution  of  and  discharge  of  sequestrators,  for,  [1032]. 
sequestrators — for  attornment  to,  [1027]. 

for  account  by,  [1030]. 
sequestrated  property — for  leave  to  sell,  [1029]. 
service  of ,  affidavit  of,  [41],  [42],  [1087];  on  substitute,  [42],  [1089]; 

by  registered  post,  27  (0,  [43],   [1088]. 
service  of  writ  of  summons  on  infant  defendant  personally — for,  51  (jr), 
[92].  _ 
that  service  made  on  infant  be  deemed  good  service,  [94]. 
special,  on  defendant,  lunatic,  or  of  unsound  mind — for,  [118]. 
on  husband  or  wife — ^to  dispense  with,  [137],  [369]. 
service,  substituted — for.    See  substituted  service,  infra. 

upon  party  for  whom  no  appearance  entered,  25  (i). 
service  of  notice  of  judgment  in  partition  action — to  dispense  with,  [1531]. 
memorandum  of,  where  service  irregular,  for 
leave  to  enter,  [1157]. 
Settled  Estates  Act,  1877,  under — for  appointment  of  special  guardian  of 
infant  to  make  or  consent  to  application,  [  2203  ] ;  to  be  served  with 
notice  of  application,  [2204]. 
directions  for,  to  committee  of  lunatic  tenant  in  tail,  [2208]. 
directions  for,  as  to  service  on  party  not  concurring  or  consenting, 

[2209]. 
notice — to  dispense  with,  [2212].     See  Settled  Estates  Act,  1877. 
Settled  Land  Acts,  1882  to  1890,  under, 

for  appointment  of  engineer  or  surveyor,  [2234]. 

application  of  fund  in  Court  in  improvements,  [2237]. 
directions  as  to  service  of  petition,  [2247]. 
solicitor  and  agent — for  appointment  of,  by  oo-plaintiif  for  purpose  of 

separate  application — for,  [2068]. 
solicitors^ — for  nomination  of,  to  represent  parties  in  Chambers,  [1171]. 
special  case — for,  [2042]. 

amendment  of — for,  [2045]. 
set  down — for  leave  to,  [2048]. 
specific  performance:  in  actions  for, 
inquiry  as  to  title,  for,   [1539]. 

proceed  on  judgment  or  order  directing,  to,  [1540]. 
time  for  payment  of  amount  due  to  vendor — to  fix,  [1545]. 
statement  of  claim,  delivery  of,  notwithstanding  indorsement  on  writ  for 
trial  without  pleadings,  for  order  for,  [631a]. 
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statement,  on  oath,  of  plaintiff's  firm  when  cause  of  action  accrued — for, 

[51],  [464];  of  defendant's  firm,   [57],  [4SO]. 
stay   of   action — for — ^brought   before   costs   of   discontinued   action   paid, 
[655],  [2027]. 
frivolous  or  vexatious,  [628],  [2029]. 
on  reference  to  arbitration,  [2035]. 
stay  of  proceedings — for,  [2036]. 

action  commenced  without  authority,  in  case  of,  [2022]. 

frivolous  and  vexatious,  where,  [2039]. 
administration  action  in,  where  judgment  or  order  in  another  action, 

[1944],  [1945]. 
Arbitration  Act,  1889,  under,  after  reference  agreed  on,  [2035]. 

where  there  is  a  submission,   [2306], 
bankruptcy  of  defendant,  on,  43  (d),  [70]. 
infant  plaintiff  coming  of  age — after  judgment,  [90]. 
lunatic  or  person  of  unsound  mind  suing  without  committee  or  next 

friend:  in  case  of,  [116]. 
originating    summons:    under,  where    taken    out  without  authority, 

[1099],  [2025]. 
partnership  action :  in,  where  agreement  to  refer  to  arbitration,  [1625], 
railway  company:  against,  after  scheme  filed,  [2373]. 
receiver's  recognizance:  on,  [1775]. 

several  actionB  brought  raising  the  same  question,  where,  [1946]. 
special  terms  by  consent:  on,  [2033]. 
submission  to  plaintiff's  demand:  on,  [2030],  [2031]. 
until  costs  paid,  [655],  [2027]. 

until  demand  of  names  of  plaintiff's  firm  complied  with,  [54]. 
until  reply  given  to  demand  whether  writ  issued  with  authority  of 
solicitor,  [462]. 
stop  order — discharge  of,  for,  [1704]. 

on  entire  fund  in  Court — for,  [1700]. 
on  share  of  a  fund  in  Court — for,  [1701]. 
substituting  assignee  of  a  restraining  party,  for,  [1703]. 
strike  out  amendments  in  writ  of  summons — to,  [362]. 
co-plaintiff's  name,  [144];  on  coming  of  age,  [91]. 
defendant,  name  of,  improperly  joined,   [145]. 
name  of  co-plaintiff  on  coming  of  age,  [91]. 

from  writ  issued  without  authority,  [2023]. 
substituted  service — for,  of  judgment  or  order,  [981]. 
subpoena  for  defendant  to  name  solicitor:  of,  [2072]. 
summons,  ordinary:  of,  [377],  [1082]. 

originating:  of,  [376],  [1081]. 
writ  of  summons:  of,  [373]. 
substitution  of  one  payee  for  another — for,  ]|1851]. 
substitution  of  j)urchaser — for,  [1377]. 
surveyor  or  engineer,  appointment    of,    under    Settled  Land  Acts — for, 

[2234]. 
taxation  review:  to,  [1464]. 

time,  further,  to  deliver  bill  for,  pursuant  to  order,  [2077]. 
test  action — judgment — for  entry  of,  after  trial  of,  [1948]. 
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third  party,  by,  to  set  aside  or  vary  judgment,  [154]. 

judgment  against,  after  decision  of  action  otherwise  than  by  trial — 
for,  [155]. 
third  party  notice — appearance  to — for  leave   to   enter,  notwithstandinjF 

time  has  elapsed,  [151],  [415]. 
title — for  inquiry  as  to,  by  purchaser,  [1374]. 

in  action  for  specific  performance,  [1639]. 
transfer  into  Court— for,  [1794],  [1800]. 

enlargement  of  time — for,  [1802]. 
transfer  of  action— for,  from  one  Division  to  another,  [1954]. 

after  order  for  administration,  [1956]. 
transfer  of  cause  or  matter  commenced  in  wrong  Division — for,  [1949]. 
ti-ansfer  of  proceedings  to  administer  estate  of  deceased  debtor — for,  43  (e), 

[71]. 
transfer  out  of  Court — for,   of   annuities,   money  on  deposit,   and  cash, 
[1833]. 
of  specific  sums  of  stock  and  cash,  [1833]. 
trial — for,  of  different  questions  of  fact  by  different  modes,  [819]. 
Judge  and  jury:  by,  [817],  [842]. 
jury,  special:  by,  [844]. 
of  issues:  without  a  jury,  [820]. 
trial,  mode  of — for  special  order  as  to,  [816]. 
trial,  notice  of — ^for  countermand  of,  [822]. 
for  extension  of  time  for  giving,  [811]. 
trial — for  leave  to  withdraw  action  entered  for,  [828]. 
trials,  separate,  of  distinct  causes  of  action — for,  [818]. 
Trustee  Act,  under,  [1368—1360],  [2133—2137].     See  Trustee  Act, 
1893. 
appointment  of  person  to  convey  interest  of  Crown  under  Intestates 

Act,  1888. ..[2137]. 
for,   after   judgment  or   order   for 
sale,   [1358],   [2134]. 
after  judgment   or    order    for 
conveyance,   [2136]. 
release,  contingent  right,  [2123], 
transfer  stock — for  order  directing  officer  of  bank  or  company  to, 

[2126]. 
vesting  order — for,  after  judgment  or  order  for  sale,  [1359],  [1360], 
[2133], 
after  judgment  or  order  for  conveyance,  [2135]. 
chose  in  action — of,  [2128]. 

right  to  transfer  stock  and  receive  dividends,  for,  [2124]. 
trustees,  new — for  appointment  of,  [1286]. 

power  of  appointing — for  leave  to  exercise,  641  (K),  [1287]. 
umpire — for  appointment  of,  [2309]. 
unsold  lots — for  sale  of,  [1339]. 

unsound  mind,  person  of — for  maintenance  of,  [1434]. 
vacation  of  receiver's  recognizance — for,  [1777]. 

recognizance,  bond,  or  undertaking  for  deposits:  of,  [1338]. 
value  of  goods  or  damages — for  ascertainment  of,  [433]. 
vendor,  amount  due  to — to  fix  time  for  payment  of,  [1545]. 
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vesting  order,  by  purchaaer  for,  [1359];  where  all  or  several  purohaaers 

join  in  application,  [1360]. 
ward  of  Court,  for  apprenticeship  of,  [1416]. 
jurisdiction — for  leave  to  take  out  of,  [1410]. 
leave  to  marry — for,  [1425]. 
withdrawal  of  action  entered  for  trial — for,  [828]. 
writ  of  summons — concurrent,  to  set  aside,  [390]. 

SUMMONS  (OEIGINATING),  485(c),  521—523;  summary  of  material  pro- 
visions of  B.  S.  O.  1883,  as  to,  485  (c). 
administration  of  deceased  person's  estate — for  determination  of  question 

or  matter  arising  in,  [1133]. 
administration  of  personal  or  real  and  personal  estate — for,  [1135]. 

the  trusts  under  deed  or  instrument — for,  [1136].    And 
see  Administr.\tion    op    Estates    and   Tedsts    on 

OEIGINATING   SUMMONS,  521 — 538. 

amendment  of — summons  foi",  [109S]. 
fiat  for,  [1096]. 
prceoipe  for,  [1097]. 
appearance  to,  487  (d). 

default  of  entry  of,  487  (rf). 
memorandum  of,  [1090]. 
notice  of  entry  of,  [1091]. 
certificate  of  non-appearance,  [1092]. 
appointment  for  the  further  consideration  of,  notice  of,  [1098]. 
appointment  to  hear,  notice  of,  [1093]. 

affidavit  of  service  of,  [1094]. 
Arbitration  Act,  1889,  title  to,  under,  492.    See  Abbiteation  Aoi,  1889. 
arbitration,  submission  to,  leave  to  revoke — for,  [2304]. 
arbitrator — for  appointment  of,  [2309]. 

revocation  of  appointment — for,  [2305]. 
assignment  of  cause  or  matter  to  a  particular  Judge,  487  (_d) — certificate  of, 

[1079]. 
Assurance  Companies  Act,  1909,  title  to,  under,  492. 
attendance  on,  default  of,  after  appearance  entered,  487  ((f). 
award — ^to  enlarge  time  for  making,  [2316]. 

certificate  of  assignment  of  action  or  matter  to  a  particular  Judge,  [1079]. 
certiorari,  writ  of,  to  remove  action  from  County  Court — for,  [1971]. 
to  remove  judgment  of  County  Court,  for  purpose  of  issuing  execu- 
tion, for,  [1979]. 
to  remove  action  or  suit  out  of  the  Lord  Mayor's  Court — for,  [1985]. 
to  remove  judgment  from  inferior  Court  for  purpose  of  having  execu- 
tion—for, [1994]. 
charging  order,  account,  and  sale  to  raise  amount  due  under — for,  [1146]. 
Charitable  Trusts  Acts,  1853  to  1894,  title  to,  under,  492;  for  relief,  under, 

[2095].    See  Crauity. 
Charitable  Trusts  (Recovery)  Act,  1891 :  for  declaration  and  account  under, 

[2101].    See  Chaeity. 
Charitable  Uses  Acts — ^to  enrol  deed,  under,  [2104].    See  Chaeity. 
Companies  (Consolidation)  Act,  1908 — ^title  to,  under,  493. 

arrangements  between  companies  and  their  creditors  and  members — 
to  convene  meetings,  [2293]. 
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Companies  (Consolidation)  Act,  1908 — title  to,  under — oontinued. 

extension  of  time  for  registering  particulars  of  debentures,  mortgages, 

&o.— for,  1251  im),  [2292]. 
inspection  of  register  of  members,  for,  [2260]. 
rectification  of  register  of  members,  for,  1222  {p),  [2261]. 
concurrent,  487  (d). 

Consolidated  Fund  Act,  1873— to  confirm  contract  for  sale  of  an  annuity,, 
under,  [2333].     See  Consolidated  Fund    (Pebmanent  Charges  Re- 
demption) Act,  1873. 
Conveyancing  Acts,  1881  to  1911— under.     See  Conveyancino  Acts,  1881 
to  1911. 
acknowledgment  of  right  to  production  of  documents — for  production,. 

under,  [2164]. 
incumbrances — discharge  of — for,  [2162]. 

infant  beneficiaries — on  behalf  of,  appointment  of  trustees  for  the  pur- 
poses of  sect.  42 — for,  [2169]. 
married  woman — binding  interest  of,  notwithstanding  restraint  on  an- 
ticipation— for,  [2166]. 
production  of  documents  under  an  acknowledgment  of  the  right  to  pro- 
duction— for,  [2164]. 
title  to,  under,  494. 

undertaking  for  safe  custody — ^inquiry  as  to  damages  sustained  by  loss,. 
&c.  of  documents  contained  in — for,  [2165]. 
Copyhold  Act,  1894,  title  to,  under,  494 — for  investment  of  money  paid  in 

and  payment  of  dividends,  under,  [2171].    See  Copyholds. 
counsel,  attendance  by,  at  the  hearing  of — notice  of,  [1102];  on  adjourn- 
ment to  the  Judge,  [1103]. 
County  Court — for  continuation  of  suit  or  matter  in,  [1978]. 

for  transfer  of  cause  or  matter  from,  [1970]. 
declaration  on,  529 — 531;  summary  of  material  provisions  of  R.  S.  C.  1883,. 
as  to,  529. 
determination    of    a    question    of    constructioa 
arising  under  a  deed — for,  529  (<),  [1141]. 
Defence  Acts,  title  of,  under,  494.    See  Defence  Acts,  1842  to  1873. 

for  investment  of  compensation,  and  payment  of  income,, 
under,  [2334]. 
investment  in  purchase  of  real  estate — for,  [2189],  [2336]. 
definition  of,  486  {d). 

determination  of  a  question  or  matter  arising  in  the  administration  of  » 

deceased  person's  estate,. 

for,  [1133]. 

under  the  trusts  of  a  deed 

or       instrument,       for,. 

[1134]." 

dismissal  of,  where  taken  out  without  authority — summons  for,   [1099], 

[2025J. 
documents,  production  of,  under  an  acknowledgment  of  right  to  production 

—for,  [2164]. 
documents  contained  in  undertaking  for  safe  custody— for  inquiry  as  to- 

damages  sustained  by  loss  of,  [2165]. 
enlargement  of,  return  of,  note  of,  [1080]. 
ew  parte,  formal  parte  of,  [1077]. 
fees  on,  487  (<?). 

References  to  the  Forma  are  printed  thus  [479]. 


INDEX.  1509 

SUMMONS  (ORIGINATING)— co»i«i(erf. 

rinanoe  Act,  1894,  s.  14  (2),  title  to,  under,  494;  determination  of  a  dispute 
as  to  how  the  proportion  of  estate  duty  is  to  be  borne — for,  [2173], 
[8174].    See  Finance  Act,  1894. 
Fines  and  Beooveries  Act,  s.   33,  title  to,  under,  495.     See  Fines  and 

Recoveries  Act,  1833. 
footnote  to,  [1074],  [107S]. 

foreclosure — for,  by  equitable  mortgagee  of  leaseholds  by  memorandum  and 
deposit  of  deeds  against  mortgagor,  for,   [1144];    by  first  mortgagee 
against  second  mortgagee  and  mortgag^or,  for,  [1142]. 
Forfeiture  Act,  1870,  under,  for  an  account  by  the  administrator  or  interim 

curator  of  a  convict's  property,  [2338].    See  Foepeituee  Act,  1870. 
formal  parts  of,  486  ((f);  inter  partes,  [1074]. 

not  inter  piwtes,  488  (/),  [1075]. 

to  which  no  appearance  required  to  be  entered, 

489  (i),  [1076]. 
em  pm-te,  489  Q),  [1077]. 
further  oousideratioa  of — notice  of  appointment  for,  [1098]. 
guardian  of  infant — ^for  appointment  of,  where  action  pending,  but  infant 

not  a  party,  [1392]. 
no  action  pending,  [1393]. 
of  i)erson   and   estate,   or   estate 

only,  [1394]. 
qitasi,  of  person,  where  father  or 

mother  still  alive,  [1400]. 
special  purpose,  for,  [1409]. 

to  convey  or  release  land, 
or  to  appoint  trustees  to 
receive   purchase-money 
or  compensation — under 
Lands   Clauses   Consoli- 
dation Acts,  [2192]. 
■Guardianship  of  Infants  Act,  1886,  title  to,  under,  495.    See  GuAEDlANSiiir 
OP  Infants  Act,  1886. 
appointment  of  guardian  to  act  with  mother,  where  no  action  or  other 
proceeding  is  pending  by  reason  whereof  the  infant  is  a  ward  of 
Court— for,  [1395]. 
removal  of,  and  appointment  of  another — for,  [1398]. 
custody  of  an  infant,  by  mother— for,  [1397]. 
for  relief  under,  where  an  action  or  prooeeding  is  pending  by  reason 

"whereof  the  infant  is  a  ward  of  Court,  [1399]. 
that  guardians  provisionally  nominated  by  the  deceased  mother  of  an 
infant  may  act  jointly  with  the  father,  [1396]. 
Improvement  of  Land  Acts — for  Board  of  Agriculture  and  Fisheries  to 
proceed  with  improvements,  under,  [2176].    See  Impeovement  of  Land 
Acts. 
incumbrances — for  discharge  of,  [2162]. 
infant — allowance  for  maintenance  of,  [1412]. 
Infant  Settlements  Act,  1855,  title  to,  xinder,  495.    See  Infant  SETTLEistENTS 

Act,  18S5. 
inter  partes,  formal  parts  of,  [1074];  not  inter  partes,  [1075]. 
interpleader  relief,  for,  [1633]. 
issue  of,  mode  of,  487  (ji). 
Judgments  Act,  1864 — title  to,  under,  496. 
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Judicial  Trustees  Act,  1896— title  to,  under,  496.    See  Judicial  Teusteks 
Act,  1896. 
appointment  of,  under,  where  application  is  not  made  in  a  pending- 
cause  or  matter,  [2153]. 
of  an  official  of  the  Court,  as,  [2155]. 
official  solicitor:  as,  by  a  person  of  unsound  mind,  for  appointment  of, 
[2156]. 
Land  Transfer  Acts,  1875  and  1897,  title  to,  under,  496. 

on  reference  by  or  appeal  from  the  Registrar  to  the  Court,  [2196]. 
See  Land  Transfer  Acts,  1875  and  1897. 
Lands  Clauses  Consolidation  Acts,  titles  to,  under,  496,  497. 

investment,  interim,  of  money  deposited  and  payment  of  dividends,. 

for,    [2188]. 
investment  in  land — for  approval  of,  [2189]. 
payment  out  to  person  absolutely  entitled — for,  [2190]. 
repayment  of  funds  deposited  by  company  pursuant  to  sect.  85 — for, 

[2193]. 
special  guardian,  of  infant  to  convey  or  release  land,  for  appointment 
of,  [2192].    See  Lands  Clauses  Consolidation  Acts,  1845,  1860, 
and  1869. 
trustees  to  receive  purchase-money  or  compensation,  for  appointment 
of,  [2192]. 
Life  Assurance  Companies  (Payment  into  Court)  Act,  1896,  title  to,  under, 
497. 
for  payment  out  of  Court,  under,  [2149],  [2342].    See  Life  Assur- 
ance Companies  (Payment  into  Court)  Act,  1896. 
Light  Railways  Acts,  1896  and  1912,  title  to,  under,  497. 
Lunacy  Act,  1911,  title  to,  under,  497. 
maintenance  of  infant,  for  allowance  for,  [1412]. 

person  of  unsound  mind,  for  allowance  for,  [1435]. 
marriage  of  ward  of  Court — for  leave  for,  [1426]. 

married  woman — to  bind  interest  of,  notwithstanding  restraint  on  anticipa- 
tion, [2166]. 
Married  Women's  Property  Act,  1870 — title  to,  under  sect.  10. ..497. 

trustees  of  a  settlement  policy  under  sect.   10,  appointment  oi — by- 
persons  interested  for,  [2196]. 
Married  Women's  Property  Act,  1882,  title  to,  under  sects.  11  and  17. ..498. 

under — for  decision  of  question  be- 
tween husband  and  wife,  [2198]. 
trustees  of  settlement  policy,  under  sect.    11,  appointment  of — ^fop, 
[2197].    See  Married  Women's  Property  Acts. 
Mayor's  Court,  certiorari,  to  remove  action  or  suit  out  of — for,  [1985], 
Merchant  Shipping  Act,  1894,  under — for  order  to  prohibit  the  dealing  witb 
a  ship,  or  share  of  a  ship,  [2344] .    See  Merchant  Shipping  Act,  1894. 
Mortmain  and  Charitable  Uses  Acts,  1888  and  1891,  title  to,  under,  498. 
enrolment  of  deed  relative  to  a  charitable  use — for,  [2104]. 
extension  of  time  for  sale  under — for,  [2106]. 

retention  of  land  for  the  purposes  of  a  charity — ^for  an  order  autho- 
rising, [2107]. 
sanctioning  acquisition  of  land— for  an  order,  [2108].     See  Charity. 
non-appearance  to,  certificate  of,  [1092]. 
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Parliamentary  Deposits  Acts,  title  to,  under,  498. 

deposit  money  and  dividends,  for  investment  of,  [2349], 
distribution  of  deposited  fund — for,  [2355] ;  liquidator  or  receiver,  by, 

[2356]. 
dividends  on  stock  deposited — for  payment  of,  [23S3]. 
payment  out  of  cash,  or  stock  deposit,  or  stock  purchased — for,  [2360]. 
See  Pabliamentaey  Deposits  Acts. 
person  of  unsound  mind — for  allowance  for  maintenance  of,  [1436]. 
Private  Act  of  Parliament,  title  to,  under,  499. 
Public  Trustee  Act,  1906,  title  to,  under,  499. 

transfer  of  estate  to  Public  Trustee,  for,  [2161]. 
Railway  Companies  Act,  1867 — title  to,  under,  499. 
redemption — for,  [1147]. 
regulations  as  to  titles  of,  [1078]. 
removal  of  judgment  or  order  of  inferior  Court,  into  High  Court — for, 

[1992]. 
requisitions  on  titlg — for  decision  of  Judge,  on,  under  Vendor  and  Pur- 
chaser Act,  1874.. .[2249],  [2260]. 
restraining  transfer  of  stock — for  cesser  of  operation  of  notice  for,  [1697]. 
return  of,  enlargement  of,  [40],  [1080]. 
sale  of  lands  extended  under  an  elegit,  for,  [1037]. 
service  of,  487  (d). 

out  of  jurisdiction,  487  (rf). 
not  requiring  appearance,  affidavit  of,  [1086]. 
requiring  an  appearance,  affidavit  of,  [1084]. 
substitute,  on,  affidavit  of,  [378],  [1086]. 
settlement  of  infant's  property,  where  infant  not  a  ward  of  Court — ^for, 

[1430]. 
Settled  Land  Acts,  under,  title  to,  499,  [2219];  infant,  in  case  of,  SOO; 
tenant  by  the  curtesy,  in  case  of,  500. 
advice  and  direction — for,  [2244]. 

capital  money  in  improvements — for  authority  to  apply,  [2236]. 
contract,  to  enforce,  by  tenant  for  life,  to,  [2238]. 
directions  as  to  difference  between  tenant  for  life  and  trustees — ^for, 

[2243]. 
engineer  or  surveyor — for  appointment  of,  [2234]. 
formal  parts  of,  [2220]. 

fund  in  Court — for  application  of,  in  improvements,  [2237]. 
grant  of  particular  lease,  where  contract  entered  into  by  tenant  for 

life — for,  [2222];   where  no  contract,  [2223]. 
improvements,  application  of  fund  in  Court  in,  for,  [2237]. 

capital  money  in,  for  authority  to  apply,  [2236]. 
scheme  for,  for  approval  of,  [2233]. 
leasing  powers — general,  for,  [2221]. 

money  paid  for  lease  or  reversion — ^for  application  of,  [2239]. 
person  to  exercise  powers  on  behalf  of  infant — for  appointment  of, 

[2246]. 
payment  into  Court  by  lessee  under  a  mining  lease — for,  [2228]. 
by  mortgagee,  [2229]. 

by  purchaser,  of    purchase-money  of    settled 
land,  &c.,   [2227]. 
protection  of  settled  land — for  sanction  to  proceedings  for,  [2240]. 
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SUMMONS  (ORIGINATING)— co«it««erf. 
Settled  Land  Acta,  vmdei-^oontinued. 

gale  of  mansion  house,  or  timber,  or  chattels — ^bythe  Court,  for,  [2225]. 

out  of  Court,  for,  [2224]. 
sanction  of  Court  to  proceedings  for  protection  of  settled  land — for, 

[2240]. 
scheme  for  improvements — for  approval  of,  [2233]. 
surveyor  or  engineer — for  appointment  of,  [2234]. 
tenant  for  life — ^by,  to  enforce  a  contract,  [2238]. 
tenant  for  life — ^by,  for  liberty  to  exercise  powers  conferred  by  the 
Act,  notwithstanding  settlement  by  way  of  trust  for  sale,  [2248]. 
trustees  for  purposes  of  the  Act — for  appointment  of,  [2241]. 
trustees  or  persons  to  exercise  the  powers  conferred  by  the  Act  on 
behalf  of  an  infant  absolutely  entitled  to  an  undivided  share — for 
appointment  of,  [2246].    See  Settled  Land  Acts,  1882  to  1890. 
Solicitors  Act,  title  to,  under,  500.     See  Solicitok. 
stay  of  proceedings  on,  because  taken  out  without  authority,  summons  for, 

[1099],  [2025]. 
substituted  service  of — summons  for,  [376],  [1081], 
taxation  of  solicitor's  bill,  for,  [2078],  [2079],  [2081—2083]. 
beneficiary,  on  application,  of,  [2083]. 

payment,  after,  by  party  chargeable,  [2079] ;  third  party,  by,  [2082]. 
year  from  delivery,  after,  [2078];  third  party,  by,  [2081]. 
third  party  procedure,  not  applicable  to,  487  (<?). 
title  of — regulations  as  to,  [1078]. 
'        Tramways  Act,  1870,  title  to,  under,  501 ;  for  inquiries  and  payment  out  of 
cash  deposit,  or  transfer  out  of  stock  when  tramway  not  completed 
within  prescribed  time,  [2388]. 
for  investment  of  deposit  and  payment  of  dividends,  [2384]. 
for  payment  out  or  transfer  of  stock  when  tramway  completed  within 
prescribed  time  or  provisional  order  not  confirmed,   [2386].     See 
Tbamtvays  Act,  1870. 
trusts  of  a  deed  or  instrument — for  administration  of,  [1136]. 

determination    of    question  or    matter 
arising  under,  [1134]. 
Trustee  Act,  1893,  title  to,  under,  501. 

appointment  of  new  trustee  and  for  a  vesting  order  consequent  thereon, 
for,  [2130]. 
person  to  convey,  [2117]. 
disposing  of  contingent  right  in  infant  trustee  or  mortgagee,  or  in 
trustee  out  of   jurisdiction,  or   who   cannot  be  'found — for   order, 
[2121]. 
release  contingent  right,  appointment  of  person  to,  for,  [2123]. 
releasing  lands  from  contingent  right  in  infant  trustee  or  mortgagee, 
or  in  trustee  out  of  jurisdiction,  or  who  cannot  be  found,  or  in  unborn 
person  or  class  of  persons,  for  order,  [2119]. 
transfer  and  payment  out  of  fund,  for,  [2149]. 

to  legatee  of  fund  lodged  without  an  afS- 
davit,  [2150]. 
transfer  stock — for  order   directing  oflicer  of  bank   or   company  to, 
[2126]. 
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SUMMONS  COmOcmATrnGr)— continued. 
Trustee  Act,  1893 — eontimied. 
vesting  order,  for,  under: 

chose  in  action — right  to  sue  for  or  recover,  [2128]. 

right  to  transfer  stock  and  receive  dividends,  [2124]. 

where  trustee  of  lands  is  an  infant,  or  out  of  the  jurisdiction,  or 

refuses  or  neglects  to  convey,  [2109]. 

where  trustee  cannot  be  found,  or  it  is  not  known  whether  he  is 

living  or  dead,  or  he  has  died  intestate  and  without  an  heir  or 

personal  representative,  or  he  has  died  and  it  is  not  known 

who  is  his  heir,  or  personal  representative,  or  devisee,  [2111]. 

where  uncertain  which  of  several  trustees  was  the  survivor,  [  21 13] . 

where  lands  subject  to  contingent  right  in  unborn  person  or  class 

of  persons,  [2115]. 

See  Trustee  Act,  1893. 
unsound  mind,  person  of,  not  so  found,  allowance  for  maintenance  of — for, 

[1435]. 
Vendor  and  Purchaser  Act,  1874,  title  to,  under,  501. 
that  good  title  shown,  by  vendor,  [2249]. 

that  good  title  not  shown,  by  purchaser,  [2250].     See  Vendoe  and 
Pdkchasee  Act,  1874. 
ward  of  Court  to  marry — for  leave  for,  [1426]. 
writ  of  elegit,  sale  of  interest  in  land  delivered  under — for,  [1037]. 

SUMMONS,  WEIT  OF,  94  et  seq.    See  Weit  of  Suioioxs. 

SUECHAEGE: 

against  accounting  party,  [1248];  notice  of,  [1249].     See  Account. 

aUEETy: 

action  against,  on  recognizance — ^summons  by,  to  stay,  [1775]. 

appeal  to  House  of  Lords:  on,  sufficiency  of — certificate  of,  [1498].    Sea 

Appeal  to  House  op  IiOeds. 
arrest  under  Debtors  Act,  1869,  s.  6:  on — notice  of,  [1727].    See  Aerest 

OF  Absconding  Debtors. 
attending  passing    of    receiver's    account — Cleave    for — summons  by,   for, 

[1780]. 
auctioneer  on  sale  under  judgment  or  order:  of — recognizance  by,  [1313]. 

undertaking  by,   [1316]. 
See  Sale  undee  Judgment  oe  Oedee. 
contribution  by — writ  of  summons  for,  [253  ] . 

costs:  for — ^affidavit  of ,  in  justification,  [2009].    See  Costs,  Secueitv  foe. 
guardian:  of — recognizances  of,  [1404],  [1405]. 
undertaking  of,  [1406]. 
solvency  of — affidavit  of,  [1407]. 
receiver:  of,  907 — 917.     See  Eeceivee. 
writ  of  summons  against,  [250],  [253],  [261]. 

SURVEYOR: 

affidavit  by,  on  summons  for  approval  of  investment  by  trustees  of  a,  fund 
in  their  names  in  a  purchase  or  on  mortgage,  [1208],  See  Investment 
IN  Real  Estate. 
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SURVWiOiS^eontinued. 

inspection  by,  of  premises  or  underground  workings,  997,  998.     See  Ilf- 

SPECTION  OF  PeOPEETT. 

Settled  Land  Act,  under — appointment  of — summons  for,  [2234]. 

nomination  of,  by  the  trustees,  [2235].     8e* 
Settled  I/And  Acts,  1882  to  1890. 


TABLE  OF  TIMES :  appearance — for  entering  after  service  out  of  jurisdiction 
of  writ  or  notice  of  writ,  [387]. 

TAXATION,  748  (d),  (e) — 764:   summary  of  material  provisions  of  R.  S.  0. 
1883,  as  to,  748—761. 
account:  when  bill  of  coste  claimed,  in.    See  Chambers,  infra. 
allowances,  discretionary,  748  (d). 

special,  to  be  made  by  taxing  master,  750  («). 
apportionment  of  costs,  747  (6) ;  between  different  funds,  748  (e) . 
attendance  on,  749  (e). 
bill  of  costs — headings  of,  [1459]. 
certificate  of  no  previous  reference,  762  (Ji),  [1461]. 
certificate  of  taxed  costs  and  fees,  [1865]. 

certificate  verifying  copy  of  judgment  or  order,  752  {g),  [1168],  [1460]. 
Chambers:   at,  624  (i);   request  for,  [1251];  to  oflcer  of  another  Divi- 
sion or  Court,  [1252]. 
costs,  charges  and  expenses,  748  {d). 

to  be  allowed  on,  748  (e). 
delay  before  taxing  master,  750  (e). 

delivered  bill,  taxation  of  by  beneficiary — originating  summons  for,  [2083]. 
delivery  of  bill:  after  a  year  from,  when  unpaid — originating  summons  for, 

[2078]. 
by  third  party,  [2081]. 
delivery  of  bill:  for — ^petition  of  course  by  party  chargeable,  [2076]. 

extension  of  time  for — summons  for,  [2077]. 
differ — where  parties,  750  (e). 

discharge  of  order  for,  irregularly  obtained,  notice  of  motion  for,  [2084]. 
distribution  of  work  in  taxing  office,  749  (e). 
enforcing  payment  of,  754  («) . 
fees  on,  752  (») . 

fund  in  Court — costs  payable  out  of,  747  (e),  750  (e). 
headings  of  biU  of  costs  for,  751  if),  [1459]. 

House  of  Lords:  taxing  officer  of — request  to  tax  bill  of  costs,  [1526]. 
indorsement  of  name  of  solicitor  on  bill  of  costs  for,  749  (e) . 
interested  party — originating  summons  for,  by,  [2083]. 
judgment  or  order — certificate  verifying  copy  of,  [1460]. 
method  of,  748  («). 
notice  of,  749  («). 
objections  to:  allowance  or  disallowance  of  items  on — statement  of,  753  (i), 

[1463]. 
order  on  petition  of  solicitor  for,  [2074]. 

balance  to  be  certified,  [2074  (4)]. 

cash  account,  [2074  (2)]. 

costs  of  reference,  [2074  (3)]. 

delivery  up  of  deeds,  &o.  on  payment,  [2074  (6)]. 
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TAXATION— contimied.  ! 

order  on  petition  of  solicitor  for — continued. 
direction  to  pay,  [2074  (S)]. 
tax,  [2074(1)]. 
reference — stay  of  proceedings  pending,  [2074  (7)]. 
service  of  order,  [2074  (8)]. 
discharge  of,  where  irregularly  obtained — notice  of  motion  for,  [  2084] . 
service  of,  1091,  [2074(8)]. 
paid  bill  of  costs:  of — originating  summons  for,  [2079]. 

I  by  third  party,   [2082]. 

party  and  party,  between,  748  (d). 

petition  of  course  by  solicitor  for,  [2073];  by  the  party  chargeable  before- 
action  brought,  [2075];  by  third  party,  [2080];   and  for  delivery  of 
bill,  [2076]. 
principles  of,  748  (<f) . 
proceedings  on,  generally,  751  («). 
reference  for:  certificate  that  none  previously,  [1461]. 
costs  of:  ordei  as  to,  [2074  (3)]. 
stay  of  proceedings  pending — order  for,  [2074  (7)]. 
refusal  or  neglect  to  procure,  750  (e). 
request  that  taxing  master  of  another  Division  or  Court  will  tax  bill  of  costs 

claimed  in  the  Chancery  Division,  [1252]. 
request  to  taxing  master  of  the  Chancery  Division  to  moderate  bill  of  costs- 
claimed  at  Chambers,  [1251]. 
reqnest  to  taxing  ofScer  of  House  of  Lords  to  tax  bill  of  costs,  [1526]. 
review  of,  751  (e),  753  (m). 
summons  for,  [1464]. 
scale  of,  748  («). 

solicitor  and  client,  between,  748  (<?). 
statement  of  parties  to  be  left  on,  form  of,  [1462]. 
summons,  originating,  for :  by  interested  party — after  a  year  from  delivery,. 

[2078]. 
taxing  master — ^power  of,  to  limit  or  extend  time,  750  (e) . 
taxing  ofScer  of  another  Division  or  Court — request  to:  to  tax  bill  ot  oostg- 

claimed  in  an  account,  [1252]. 
third  person,  by — ^petition  of  course  for,  [2080]. 

after  a  yeaj  from  delivery — originating  summons  for,  [2078],  [2081],. 

[2083]. 
ot   bUl  of   costs   paid   already — originating    summons    for,    [2079],. 
[2082]. 

TENDEE,  FORM  OF,  [1341].    See  Sale  under  Judgment  or  Oedee. 

TEST  ACTION,  1033,  1034: 

defendant's  summons  or  notice  for  stay  of  other  actions  until  trial  of,. 

[1946]. 
judgment — entering  after  trial  of — summons  for,  [1948]. 
plaintift's  notice  for  stay  of  other  actions  until  trial  of,  [1947]. 

TESTIMONY.    See  Evidenoe,  314—347. 

perpetuation  of,  849 — 851.    See  Peepetuation  of  Testimony,  Action  for. 
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THIRD  PARTY,  76,  77  (A)— 83 ;  summary  of  material  provisions  of  R.  S.  C. 
1883,  as  to,  76,  77. 
appearance  by,  under  Order  XVI. ...175.     See  Appearance. 
entry  of — memorandum  of,  [160],  [414]. 
leave  for,  notwithstandingf  time  has  elapsed,  summons  or  notice  for, 

[151],  [415]. 
notice  of,  [152]. 
co-defendants — cross-claim — notice  of,  83  (a),  [157]. 
counterclaim  against,  title  of,  [601].     See  CoOTrTEBCLAlM:  and  Set-opf. 
defendant  claiming  contribution  or  indemnity  against  co-defendant,  notice 

by,  83  (a),  [157]. 
directions  after  appearance  of  third  party — notice  for,  82  (z),  [156]. 
Judgment — notice  of  motion  or  summons  for,  after  decision  of  the  action 

otherwise  than  by  trial,  [155]. 
judgment — setting  aside  or  varying — summons  by  third  party,  [154]. 
notice  to,  under  Order  XVI.  r.  48. ..[149],  [474]. 
leave — to  issue  and  serve,  77  (ft). 

notice  for,  [147],  [472]. 

affidavit  in  support,  [148],  [473]. 
practice,  77  (ft), 
setting  aside — summons  or  notice  of  motion  for,  81  («),  [153]. 
procedure  not  applicable  to  originating  summons,  487  (<?). 
resident  out  of  jurisdiction,  79  (o) . 

TIMBER: 

felling  of:  injunction  to  restrain — ^notice  of  motion  for,  [1684]. 

leave  for — ^receiver's  summons  for,  [1762] . 
lodgment  in  Court  of  value  of — Master's  authority  for,  [1345]. 
particulars  and  conditions  of  sale  as  to,  [1303  (7)]. 
payment  into  Court  of  value  of — summons  for,  [1346]. 

by    separate    purchasers,    under    one 
order,  [1347]. 
valuation  of:  condition  of  sale  as  to,  [1303  (7)]. 

TIME: 

appeal  to  the  Court  of  Appeal,  for,  7S8  (e).    See  Appeal  to  the  ComiT  op 

Appeal. 
appeal  to  the  House  of  Lords,  for.    See  Appeal  to  the  House  of  Lobds. 
pleadings,  for  delivery  of,  210,  211 ;  summary  of  material  provisions  as  to, 
210 — ^212.     Ari4  see  the  various  proceedings. 

TIPSTAFF,  444,  445. 

warrant  of  Lord' Chancellor  to,  [1006]. 

TITLE  OF  PROCEEDINGS: 
aflSdavit,  of,  i  («). 

originating  summonses,  and  petitions — simulations  as  to  titles  to,  [1078]. 
short,  and  reference  to  the  record,  [4]. 
title  and  reference  to  record,  2  (<?),  [3]. 
And  see  the  various  proceedings. 

TITLE  TO  PROPERTY,  662,  654,  693. 

abstract  of — condition  as  to  delivery  of,  [1303  (6)]. 
delivery  of — ^summons  for,  [1344]. 

examination  of,  by  the  solicitor — affidavit  of,    [1209];    by   another 
person,  [1210]. 
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TITLE  TO  PROPERTY— oo»<*»«a?. 

advising  on — Master's  direotion  to  conveyancing  counsel  for — ^memoranduni> 

of,  [1211]. 
covenants  for— oomdition  of  sale  as  to,  [1304  (10)]. 
deeds — condition  of  sale  as  to,  [1304(12)];  acknowledgment  of  right  to- 

production  of,  [1304  (12)]. 
inquiry  as  to,  result  of — Master's  certificate  of,  [1222]. 

summons  by  purchaser  for,  [1374]. 
objections    and    requisitions    on — conditions    of    sale    as  to   delivery   of^ 

[1303  (6)]. 
root  of — condition  of  sale  as  to,  [1304  (2)]. 

TOET: 

security  for  costs  in  action  for,  or  removal  to  County  Court — summons  or 
notice  for,  [1964]. 
affidavit  in  support,  [196S]. 

TRADE-MARKS  AND  TRADE  NAMES— actions  and  proceedings  relating- 
to,  845.  « 

certificate  of  Judge  that  the  right  to  exclusive  use  of  the  trade-mark  came- 

in  question,  [1621]. 
infringement  of — action  for, 
defence  in,  [593]. 

restraining  infringement — notice  of  motion  for,  [1620],  [1681]. 
statement  of  claim  in,  [537]. 

writ  of  summons  in — indorsement  on,  [313],  [1619]. 
rectification  of  the  Register  of  Trade  Mar^ — notice  of  motion  for,  [1618]. 
registration  of — ^notice  of  motion  for,  [1617]. 
Trade  Marks  Act,  1905 — title  to,  motions,  &c.  under,  500. 

TRADE  UNION  ACT,  1913: 

advertisement  of  day  appointed  for  hearing  motion,  [2393]. 

originating  notice  of  motion  on  appeal  from  Registrar  of  Friendly  Societies,. 

[2392]. 
rules  of  Court,  under,  1320. 
titie  to,  motipns,  &c.  under,  501.  J' 

TRAMWAYS  ACT,  1870. ..1315—1319. 

advertisement  for  creditors,  when  the  promoters  are  an  insolvent  company 
ordered  to  be  wound  up,  or  having  had  a  receiver  appointed,  or  the 
undertaking  has  been  abandoned,  [2390].  ,   ., 

advertisement  for  road  authorities  claiming  compensation,   [2389]. 
affidavit  of  result  of  advertisements,  [2391]. 

deposit — investment  of  and  paym«nt  of  dividends — originating  summons  for,, 

[2384]. 
signatures  to  —  affi- 
davit       verifying, 
[2352],    [2385]. 
inquiries  and  payment  out  of  cash  deposit  or  transfer  out  of  stock  when 
tramway  not  completed  within  prescribed   time,   originating  summons 
for,  [2388]. 

pleted  within   prescribed  time,   or    when    provisional    order    not 
confirmed — originating  summons  for,  [2386]. 

signatures  to — affidavit  verifying,  [23S2],  [2387]. 
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TRAMWAYS  ACT,  ISIO—contimied. 

lodgment  of  cash — direction  for — ^request  for,  [2382]. 

securities — direction  for — ^request  for,  [2383]. 
originating  summons  or  petition  under,  regulations  as  to  title  of,  SOI, 
[1078]. 

TRANSCRIPT: 

account  of  fund  in  Court:  of — request  to  Paymaster  for,  [1785]. 
reference  to:  in  Master's  certificate,  733,  [1438]. 
shorthand  notes:  of — affidavit  verifying,  [689]. 

TRANSFER  INTO  COURT,  933—949.    See  Payment,  etc.  into  Court. 

TRANSFER    OF    CAUSE    FROM    ONE    DIVISION     OR     JUDGE     TO 
ANOTHER,  1035 — 1039;   summary  of  material  provisions  of  R.  S.  O. 
1883,  as  to,  1035,  1036. 
administration  order:  after — summons  or  notice  for,  [1956]. 
Chancery  Division:  to — consent  of  President  to,  [1955]. 

in:  from  one  Judge  to  another — petition  for,  [1951] ;  consent  to,  [38], 
[1952];  notice  of  motion  for,  [1953]. 
County  Court,  to,  of  action  or  matter — summons  or  notice  for,   [1966]. 

See  County  Oouet. 
District  Registry:  to  or  from,  207,  1039,  1040.     See  District  Registey. 
Division:   to  another — notice  of  motion  for,   [1953];   petition,   [1950]; 
summons  or  notice  for,  [1954]. 
from  a  wrong — summons  or  notice  for,  [1949]. 
High  Court:  from,  to  County  Court,  1040—1043.    See  Removal  op  Cause. 
to,  from  County  Court,  1044 — 1049.    See  Rempval  of  Cause. 
inferior  Courts:  from,  to  High  Court,  1044—1055.    See  Removal  of  Cause. 
Judge:  to  another — ^notice  of  motion  for,  [1953]. 
petition  for,  [1951]. 

TRANSFER  OF  STOCK: 

notwithstanding  restraining  notice — request  for,  [1698]. 
See  Restraining  Transfer  of  Stock  or  Shares. 

TRANSFER  OUT  OF  COURT,  949—987.    See  Payment,  etc.  out  of  Court. 

TRANSLATION: 

affidavit,  of  a  foreign — verification  of,  11  (z),  [17]. 

depositions — verification  of  translation  of,  [741].    See  Examiner. 

TRANSMISSION  OF  INTEREST: 

alteration  of  parties,  on,  83 — 91.     See  Carrying  on  Proceedings,  and 

Successors. 

TRESPASS: 

-defence  in  actions  for,  [590]. 
writ  of  summons  for — indorsement  on,  [304]. 

TRIAL,  358 — 385;  summary  of  material  provisions  of  R.  S.  C.  1883,  as  to,  858, 
368,  373,  376. 
adjournment  of,  consent  to,  [831]. 

notice  of  motion  for,  [832]. 
advance  of — notice  of  motion  for,  [830]. 
affidavit  at,  306 — 314.    See  Evidence  by  Affidavit. 
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TRIALi — continued. 

afSrmation  atj  372,  375.    See  Affirmation. 

appearance  at:  default  of,  judgment  on,  371,  [836],  [837],  [889],  [890]. 
setting  aside  judgment  obtained  on,  notice  of 
motion  for,  [838]. 
arbitrators— by,  376—385,  1264^1278. 
assessors — summons  or  notice  for,  with,  [816]. 
Associate's  certificate  of  result  of,  [857]. 

brief  on,  369;  where  evidence  by  afEdavit— contents  of,  [836  (1)];  indorse- 
ment,  [835(2)];    vivd  voee  in  open  Court — contents  of,   [834(1)]; 
indorsement,  [834(2).] 
causes  of  action  that  are  distinct:   of,  separate — summons  or  notice  for, 

[818]. 
countermand  of.    See  notice,  infra. 
damages  awarded  at,  summons  for  liberty  to  pay  sum  into  Court  in  respect 

thereof  where  inquiry  directed  as  to  amount,  [841  ] . 
day  for:  fixing — notice  of  motion  for,  [833]. 
different  modes  of,  for  different  questions  of  fact — summons  or  notice  for, 

[819]. 
entry  for,  365;  summary  of  material  provisions  of  R.  S.  0.  1883,  as  to,  365, 
366;  prceeipe  for,  [824]. 
wiliidrawal,  after.    See  withdrawal,  infra. 
findings  at:  entry  of,  376  (o);  officer's  certificate  of,  [867]. 
inferior  Courts:  in.    See  the  different  Courts, 
issues  of  fact:  of.    See  IssnES  of  Fact. 
Judge  alone:  by,  368 — 372;  judgment  at,  [881]. 
judgment  at,  387 — 389.    See  Judgment. 

entry  of — officer's  certificate  of,  [857]. 
in  default  of  appearance  at,  [836],  [837],  [889],  [890]. 

setting  aside — -notice  of  motion  fop, 
[838]. 
jury — summons  or  notice  for  trial  of  action  with,  [817],  [842]. 
proceedings  as  to,  373 — 375.     See  Juey. 
right  to,  358,  363  (r). 

without — summons  or  notice  for  trial  of  issues  of  fact,  [820].    And  see 
Issues  of  Fact. 
law,  of  questions  of:  setting  down  point  of  law  for  hearing — notice  for, 

[623]. 
mode  of,  summons  or  notice  for  special  order  as  to,  [816]. 
notice  of,  [813],  359 — 362;  summary  of  material  provisions  of  R.  S.  C. 
1883,  as  to,  359,  360. 
countermand  of,   [823];    consent  to,   [821];   leave  for — summons  or 

notice  for,  [822]. 
default  in :   dismissal  of  action  for,  360  («) ;   summons  or  notice  for, 

[648],  [812]. 
service  of:  affidavit  of,  361  (»),  [815]. 
time  for:  extension  of — summons  or  notice  for,  [811]. 
without  pleadings,  [631],  [814]. 
oaths  at,  345—347,  372,  375.    See  Oaths. 
place  of,  359  (a). 

change  of,  summons  or  notice  to,  359  (6),  [810]. 
postponement  of — notice  of  motion  for,  [832]. 
premature — consent  to,  [829]. 
referee:  before,  363  («),  376—385.    See  Referee. 

References  to  the  Forms  are  'printed  thus  [479]. 
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TBIAL — continued. 

separate:  of  distinct  causes  of  action — summons  or  notice  for,  [818]. 

"short,"  367;  certificate  for,  [825];  notice,  [886]. 

special  jury:  by,  373— 375.    fiTee  Juky. 

time  for — notice  of  motion  to  fix,  [833]. 

verdict  at,  delivery  of,  [856]. 

withdrawal  from,  367;    consent  to,  [827];   leave  for — notice  of  motion, 

summons  or  notice  for,  [828]. 
without  pleadings,  274,  275. 

delivery  of  statement  of  claim,  notwithstanding  indorsement  on  writ 

for  trial  without  pleadings,  order  for,  summons  for,  [631a]. 
indorsement  on  writ,  [349],  [630]. 
notice  of,  [631],  [814]. 

intention  of  plaintiff  to  proceed  to  trial,  [349]. 
witness:    compelling   attendance  of,   at,   333 — 345,   372,    375.      See   Sdb- 
PCBNA,  Wkit  of. 
And  see  Issues   op  Paci — ^Evidence — Witness — Judqmeni — Special 
Case. 

TRUST: 

breach  of,  statement  of  claim  in  action  for,  [514]. 

debt  upon — special  indorsement  on  writ  of  summons  in  action  for,  [336]. 

execution  of,  sftatement  of  claim  in  action  for,  [515]. 

TRUSTEE: 

account  by  joint  trustees  and  executors,  [1239],  [1240]. 
affidavit  verifying,  [1238]. 

and  non-receipt  of  anything  further,  [1244]. 
sole  trustee,  affidavit  verifying,  [1243]. 

and  non-receipt  of  anything  further,  [1245]. 
writ  of  summons  for — ^indorsement  on,  [339]. 
appointment  of,  640  {g);  summons  for,  [1286].    And  see  new,  infra. 

of  a  charity,  [2093]. 
bankruptcy :  in — allegation  as  to,  common  form  of ,  in  petition  for  order  to 
carry  on  proceedings,  [160]. 
description  of,  in  writ  of  summons,  [199]. 
consent  of,  to  act,  verified  by  certificate  of  solicitor,  [1283]. 
another  form,  [1284]. 

signature  to — affidavit  verifying,   [1285]. 
eligibility  of— affidavit  of,  [1282]. 
fitness  of— affidavit  of,  [1282]. 
incumbrances:  notice  of,  to — affidavit  of,  [1204]. 
investment  by:  approval  of— summons  for,  [1207]. 

surveyor's  affidavit  in  support,  [1208]. 
management  of  property,  by,  625 — ^632.    See  Administkation  Action. 
new:  consent  to  act,  verified  by  certificate  of  solicitor,  [1283]. 
another  form,  [1284]. 

affidavit  verifying  signature  to,  [1285]. 
summons  for  appointment  of,  [1286]. 
payment  of  dividends  or  interest  on  fund  in  Court  to — summons  for,  [1811]. 

of  charity — ^summons  for, 
[1812]. 
payment,  &o.  into  Court,  by,  1126 — 1134.    See  Trustee  Act,  1893. 
power  of  appointing — summons  for  liberty  to  exercise,  [1287]. 
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TRUSTEE  ACT,  1893,  and  LUNACY  ACT,  1911... 1112— 1136;   summary  of 
material  provisions  of  E.  S.  C.  1883,  as  to,  1112,  1113. 
appointment  of  new  trustees  and  consequential  vesting  orders,  1121  (5). 
originating  summons  for,  [2130]. 
af&davit  in  support,  [2131]. 
affidavit  of  eligibility  of  proposed  trustee,  [1282]. 
consent  of  trustee  to  act,  verified  by  signature  of  his  solicitor,  [1283]. 
consent  of  trustee  to  act  without  such  verification,  [1284]. 
affidavit  verifying  signature  thereto,  [128S]. 
land,  authority  to  dispose  of,  reserving  the  minerals,  or  of  the  minerals 

apart  from  the  land — ^petition  for,  [2152]. 
lodgment  in  Court  without  an  affidavit — request  for,  [2144]. 

application  to  Inland  Eevenue  Office  for  certificate  of  payment  of  the 

legacy  duty,  [2146]. 
certificate  of  Commissioners  of  Inland  Eevenue  of  payment  of  the  duty, 
[2146], 
the  like  case  where  no  duty  is  payable,  [2147]. 
legacy  duty,  application  to  Inland  Eevenue  Office  for   certificate  of 
payment  of,  [2145]. 
certificate  of  Commissioners  of  payment  of  duty,  [2146]. 
the  like  where  no  duty  is  payable,  [2147]. 
originating  summons  or  petition  under,   regulations   as  to  title  of,  501, 

[1078]. 
payment,  &c.  into  Court — --trustee's  affidavit  for,  [2140]. 

Government  securities:  lodgment  of — direction  for,  [2141]. 

bank  certificate  of  transfer,  [2142]. 
lodgment  schedule  to  affidavit,  [2140]. 
notice  of,  [2143]. 
.  payment  out  of  fund  lodged  on  affidavit — originating  summons  for,  [2149]. 

petition  for,  [2148]. 
without  an  affidavit — originating  summons  for, 
[2150]. 
affidavit  in   support, 
[2151]. 
vesting  orders,  after  judgment  or  order  for  sale,  conveyance,  or  transfer, 
convey:  appointment  of  a  person  to,  where  judgment  or  order  for  con- 
veyance has  been  made — summons  for,  [2136]. 
the  like  where  judgment  or  order  for  sale  has  been  made, 
[1358],  [2134]. 
the  interest  of  the  Crown  under  the  Intestates  Act,  1884 — summons 
for,  [2137]. 
copyhold  of;  consent  of  lord  or  lady  of  manor  to,  [2138]. 

affidavit  verifying  signature,  [2139]. 
where  judgment  or  order  has  been  made  for  conveyance^summons  for, 
[2135]. 
the  liie  where  judgment  or  order  for  sale  has  been  made, 
[1359],  [1360],  [2133]. 
vesting  orders,  independently  of  the  appointment  of  trustees,  1113  (i). 

affidavits    in  ,  support     of     summonses    for,     [2110],     [2112], 
[2114],  [2116],  [2118],  [2120],  [2122],  [2125],  [2129]. 
chose  in  action:  order  to  sue  for  or  recover — originating  summons  or 
summons  for,  [2128]. 

Se/ermoea  to  the  forms  are  fnintecl,  thus  [479]. 
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TRUSTEE  ACT,  1893,  and  LUNACY   ACT,   1911— continued. 

vesting  orders,  independently  of  the  appointment  of  trustees — continued. 
contingent  right  in  infant  trustee,  or  mortgagee,  or  in  trustee  out  of 
jurisdiction,  not  to  be  found,  or  in  unborn  person  or  class  of 
persons — release  from,  originating  summons  for,  [2119]. 
disposal  of — originating  summons  for,  [2121]. 
to  release,  for  appointment  of  person — originating  summons  for, 

[2123]. 
unborn  person   or   class:    in   case  of — originating   summons   for, 
[2115]. 
convey:  appointment  of  a  person  to — originating  summons  for,  [2117]. 
refusal  of  trustees  to,  because  of — originating  summons  for,  [2109] . 
dividends:  receipt  of — originating  summons  for,  [2124]. 
heir  of  trustee  unknown :  in  case  of — originating  summons  for,  [2111]. 
infant:  where  trustee  is — originating  summons  for,  [2109]. 
intestacy  of  trustee,  because  of — originating  summons  for,  [2111]. 
jurisdiction:  out  of,  where  trustee  is — originating  summons  for,  [2109]. 
refusal  to  convey:  because  of — originating  summons  for,  [2109]. 
stock:  vesting  right  to  transfer,  and  to  receive  dividends — originating 
summons  for,  [2124]. 
for  direction  to  ofBcer  of  bank  or  company — originating  summons 
for,  [2126]. 
survivor  of  trustees  unknown:   in  case  of — originating  summons  for, 

[2113]. 
transfer  stock:   vesting  right  to — originating  summons  for,  [2124]; 
for  direction  to  oiBcer  of  bank  or  company  to — originating  summons 
for,  [2126]. 
trustee  cannot  be  found,  where — originating  summons  for,  [2111]. 
unknown:  where  heir,  or  personal  representative,  or  devisee  of  trustee 
— originating  summons  for,  [2111]. 

UMPIRE.    See  Arbiteation. 

UNDERTAKING: 

auctioneer,  by,  to  pay  in  deposits.     See  Sale  cndeb  Judgment  oe  Oedeb. 

to  appear,  [368]. 

to  bring  infant  back  within  jurisdiction,  [1411]. 

receiver  by,  in  lieu  of  bond  or  recognizance,  [1743].     See  Receivee. 

UNSOUND  MIND,  PERSON  OF,  59—68,  729—731. 

actions  or  proceedings  against,  62 — 68.    See  Guardian  AD  LITEM. 

by,  59 — 61.    See  Next  Friend. 
Chambers,  proceedings  in,  as  to,  729 — 731. 
default  in  appearance  by — assignment  of  a  guardian  nd  litem — summons 

or  notice  for,  [429]. 
defendant:  service  on.    See  service,  infra. 
description  of,  in  writ  of  summons,  [208]. 

dismissal  of  action  by  one  falsely  alleged  to  be — notice  of  motion  for,  [117]. 
maintenance  of:  summons  for  allowance,  for,  [1434]  ;  originating  summons 

for  like  purpose,  [1435]  :  under  Pauper  Lunatic  Acts,  [1437]  ;  affidavit 

in  support,  [1436]. 
next  friend  of,  59 — 61.    See  Next  Feiend. 
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UNSOUND  MIND,  PERSON   0¥— continued. 

service  on,  of  writ  of  summons — affidavit  of,  [426 j. 
special — summons  for,  [118]. 
affidavit  in  support,  [120]. 
stay  of  proceedings,  where  person  of  unsound  mind  Buea  neither  by  com- 
mittee nor  next  friend — summons  or  notioe  for,  [116]. 


VACATING: 

judgment.     See  Judqiient,  setting  aside. 
recognizance:  receiver,  by,  929.     See  Receivef. 
sale:  on,  670  (*). 

VACATION: 

formal  parts  of  summons  returnable  in:  at  Chambers  of  Vacation  Judge, 

[1129],  [1130]. 
transaction  of  business  daring,  520  (/). 

VALUATION: 

auctioneer's  affidavit  of,  [1309]. 

realty:  of,  for  sale  under  judgment  or  order,  [1310]. 

N'ARYING: 

judgment  or  order  appealed  from,  762  (r). 

notice  by  respondent  for,   [1480].     See  Appeal  to   the  Coubt  of 
Appeal. 
service  of — affidavit  of,  [1481]. 
minutes  of  judgment — ^notice  of  motion  for,  393  (»),  [893]. 
order  to  carry  on  proceedings — ^notice  to,  [167]. 

VENDITIONI  EXPONAS,  WRIT  OF,  420  (p). 
form  of,  [947]. 

indorsements  on,  [924 — 927],  [948]. 
preecipe  for,  [946]. 

VENDOR: 

compensation:  payment  of,  by  purchaser — summons  for,  by,  [13S1]. 
conveyance:  draft  of — summons  by,  to  compel  purchaser  to  leave,  [1352]. 
discharge  of  purchaser — summons  for,  by,  [1376]. 

purchase-money — Master's    certificate   of    amount    of,  remaining    due    to, 
[1322]. 
And  see  Sale  undee  Judgment  oe  Ordee. 

VENDOR  AND  PURCHASER  ACT,  1874...  1210— 1212. 

originating  summons  or  petition   under,  regulations  as  to   title  of,   501, 

[1078]. 
originating   summons  by   vendor   for  declaration  that  good   title   shown, 

[2249];  the  like  by  purchaser,  that  good  title  is  not  shown,  [2250]. 

VENUE,  359  (o). 

change  of — notice  to,  [810]. 
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VERDICT,  376.  i       ,    '-  ^    ' 

delivery  of,  [856]. 
oath  of  usher  on  jury  retiring  to  consider,  [855]. 

VESTING  OBDEES:  ! 

Trustee  Act,  1893,  and  Lunacy  Act,  1911,  under,  1112  et  seg.    See  Tbusteb 
Act,  1893. 

VEXATIOUS  ACTION: 

stay  of  proceedings  in,  273  (z),  1068  (gy,  summons  or  notice  for,  [628], 
[2029]. 

VIEW  BY  THE  JURY,  374. 

summons  or  notice  for,  [846].    See  Juey. 

VIVA  VOCE  EVIDENCE,  314—347.     See  Evidence  VivA  Vooe. 

VOUCHING: 

an  account:  special  directions  as  to- — summons  for,  [1250].    See  ACCOUNT. 


WANT  OF  PROSECUTION: 

dismissal  of  action  for — notice  to,  277  (6),   [632].     See  Dismissal  or 

Action. 
interrogatories,    for    non-compliance    with    order   to   answer — notice  to, 

[1901].    See  Intebrogatobies. 
notice  of  trial:  for  neglect  to  give — summons  or  notice  for,  [812]. 
pixxiuction  and  inspection  of  documents:  in  default  of^ — notice  to,  [1932]. 

See  DOOHMENTS. 

WARD  OF  COURT: 

apprenticing  or  articling — indenture  for,  [1417]. 
leave  for — summons  for,  [1415]. 

affidavit  in  support,  [1416]. 
guardian  of:  appointment  and  removal  of,  699^ — 712.    See  Gdaedian. 
jurisdiction:  taking  out  of,  leave  for — summons  for,  [1410]. 

undertaking  thereon,  [1411].. 
maintenance  and  advancement  of,  712  (?■),  713  if) — 715.     See  Infant. 
marriage  of,  719  (e). 

committal  of  husband  for — notice  of  motion  for,  [1419]. 
injunction  to  restrain — notice  of  motion  for,  [1683]. 
interdicting — petition  for,  [1418]. 
leave  for — summons  for,  723  (I),  [1425]. 

originating  summons  for  like  purpose,  [1426]. 
order  approving — recital  of,  in  settlement,  [1433]. 
proof  of— affidavit  in,  [1429]. 
settlement  on — ^proposals  for,  724  (o),  [1427], 

preparation  and  completion  of,  [1428]. 
validity  of:  inquiry  as  to — ^notice  of  motion  for,  [1420]. 

petition  for,  [1421].     And  see  Infant. 

WARRANT: 

/!.  /a.  .•  on  »,.[936].  _  . 

tipstaff:  to,  [1006].    See  Tipstaff. 
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WIFE.    See  Husband  and  Wipe — ^Maueied  Woman. 

WITHDHAWAL: 

action  entered  for  trial — notice  of  motion,  summona,  or  notice  for,  [828]. 

See  Action  and  Discontinuance. 
appeal  to  Court  of  Appeal:  of: 
consent  to,  [1477]. 

notice  of  motion  to,  where  not  consented  to,  [1478]. 
See  Appeal  to  the  Court  of  Appeal. 
to  House  of  Lords:  of,  on  payment  of  respondent's  costs — petition  for, 
[1522]. 
without  costs,  by  consent — petition  for,  [1524]. 
notice  of  intention  to  present,  [1523].    See  Appeal  to  the  House 

OF  LOEDS. 

claim:  of  part  of,  284.    See  Discontinuance. 

judgment  for  costs  on,  [654]. 
notice  of,  [663]. 
defence  or  counte^laim:  of,  284,  286  (/). 

notice  for,  or  striking  out  thereof  or  part 
thereof,  [659]. 

WITNESS: 

abroad,  324r— 332.    See  Commission  to  Examine  Witnesses  Abeoad. 
compelling.    See  attendance,  infra. 
dispensing  with — ^notice  for,  [714]. 
affidavit  by,  306 — 314.    See  Bvidenoe  by  Affidavit. 
affirmation  by,  345 — 347.    See  Affirmation. 
arrest  of.    See  discharge,  infra. 

attendance    of:    on   appeal — notice    for,  [1489];    subpcena    to,    [743], 
[1488];  prcecipe,  [742],  [1487]. 
Chambers:    at — Master's  summons  for,    [1112].      See    Evidence    in 

Chambees,  six — 517. 
compelling,  333—345.    See  SUBPasHA,  Weit  or ;  HABEAS  GOBPUS  AD 

Testifioandum,  Weit  of. 
dispense  with — notice  to,  [713],  [714]. 

affidavit  in  support,  [715]. 
cross-examination  of — depositions  on,  [719];  at  Chambers,  [1117]. 

attendance  at  Chambers  or  before  an  examiner — summons  for,  [1107 J. 
extension  of  time  for  service  of  notice  requiring  production  of,  for — 

notice  for,  [701]. 
trial,  notice  to  produce  at,  for,   [702]. 
de  bene  esse :  examination  of,  348 — 350.    See  De Bene BSSE  JixAwrsATioni  of 

Witnesses. 
depositions  by,  before  Master — formal  parts  of,  [1116];  on  cross-examina- 
tion— formal  parts  of,  [1117]. 
before  an  examiner,  [719].     See  Examinee. 
discharge  of,  from  custody,  446,  447. 

documents.    See  production,  infra.    And  see  SuBPfENA,  Weit  of. 
examiner:  before,  315 — 324.    See  Examinee. 
habeas  corpus  for,  338 — 340.    S&g   SABEAS  CORPUS  AD    Te'STIFIOANDUM, 

Weit  of. 
Ireland:  in,  336  (Z),  341.    See  Subp<ena,  Weit  of. 
non-attendance  of,  at  Chambers — affidavit  of,  [1113]. 
before  examiner — certificate  of,  [773]. 


References  to  the  Forms  are  printed  thus  [479]. 


1526  INDEX. 

WITNESS— eontimied. 

notioe  to:  of  time  and  place  of  attendance,  at  Chambers,  [1118]. 

before     an     examiner,     [716  J, 
[1110]. 
oath  by,  345—347.    See  Oath. 
objection  by,  [796]. 

overruling — ^notice  of  motion  for,  [797]. 
prisoner.    See  habeas  corpus,  supra. 

production  of  documents  by:  refusal  of — examiner's  certificate  of,  [775]. 
refusal  by,  to  be  sworn,  examiner's  certificate  of,  [774]. 

to  produce  documents — examiner's  certificate  of,  [776], 
Scotland;  in,  336  (I),  341.    See  Subpcena,  Wbit  of. 
sheriff:  before,  on  elegit,  [968 — 971].     See  Elegit. 
subpoBrm  for  attendance  of,  333 — 345.    See  Subpcena,  Weit  or. 
trial  with:  prceoipe  on  entering,  [824]. 
And  see  Evidenoe  Viva  Voce. 

WRIT  OP  ASSISTANCE,  475,  476.     See  Assistance,  Weit  of. 

WEIT  OF  ATTACHMENT,  434—447.     See  Attachment,  Writ  of. 

WEIT  Oi'  CERTIORARI,  1045—1055.     See  Oertiobabi,  Weit  of. 

WEIT  OF  DELIVERY,  476—480.     See  Delivery,  Weit  op. 

WRIT      OF      BIST  RIN  GAS     NUPES      VICEOOMITEM.      421   (s).         See 
DISTBIN0AS  NUPER   ViOECOMITEM,  WeIT  OF. 

WRIT  OF  ELEGIT,  427—434.     See  Elegit,  Weit  of. 

WRIT  OF  EXECUTION,  395—482.     See  Bxecution. 

WRIT  OF  FIERI  FACIAS,  409—427.     See  Fieri  Facias,  Weit  of. 

WRIT  OF  FIERI  FACIAS  BE  BONIS  ECCLESIA8TICIS,  422—424.     See 
Fiebi  Facias  de  Bonis  Ecclesiastiois,  Writ  of. 

WRIT  OF  NE  EXEAT  REGNO,  892—896.     See  Ne  Exeat  Regno,  W-rtiov. 

WRIT  OF  POSSESSION,  471—475.     See  Possession,  Writ  ok. 

WEIT  OF  PROHIBITION,  889—891.     See  Prohibition,  Writ  of. 

MTRIT  OF  SEQUESTRARI  FACIAS  BE  BONIS  ECCLESIA8TICIS,  424— 
426.    See  SEQUESTRARI  FACIAS  DE  Bonis  Ecclesiastiois,  Weit  of. 

WEIT    OF    SEaUESTRATION,    447—457.      See    SEQUESTRARI  Facias  DE 
Bonis  Ecclesiastiois,  Weit  of  ;  SEauEsiBAiioN ;  SEauEsiEATOKS. 

WEIT  OF  SUBPCENA,  333—345.     See  SUBPCENA,  Weit  of. 
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WRIT  OF  SUMMONS,  94—167;  summary  "f  material  jiroviaiona  of  K.  S.  C. 
1883,  aa  to  form  of,  95. 
amendment  of,  137 — 142;  summary  of  material  provisions  of  R.  S.  C.  1883, 
as  to,  137  (8). 
abandonment  of  claim  by;  payment  of  defendant's  costs  on — summons 

or  notice  for,  [364]. 
costs  of  claim  abandoned  by:   payment  of — summons  or  notice  for, 

[364]. 
district  registry,  issued  out  of,  141  (ft). 
fee  on,  140  (e). 

filing  of,  in  default  of  appearance,  139  (o). 

irregular  order  for:  discharge  of — summons  or  notice  for,  [363]. 
leave  for — summons  or  notice  for,  [359]. 
pr(Soipe  for,  [361]. 
rules  of  Practice  Masters,  as  to,  [358]. 
service  of  amended  writ,  141  (ft), 
striking  out — summons  or  notice  for,  [362],  [363]. 
time  for,  extension  of — summons  or  notice  for,  [360]. 
autliority  for  issuing,  94  («),  [174];  discovery  of,  205  (»•). 
demand  for,  [460]. 

declaration  in  reply  thereto,  [461]. 
stay  of  proceedings  until  reply — summons  or  notice  for, 

[462]. 
affidavit  in  support, 
[463]. 
certificate  of  solicitor  as  to  assignment  of  cause  or  matter,  133  (r),  [351]. 
concurrent,  134,  135;  summary  of  material  provisions  of  R.  S.  0.  1883,  as 
to,  134;  leave  for  service  out  of  jurisdiction,  or  whereof  notice  in  lieu  of 
service  is  to  be  given — affidavit  in  support  of  application  for,  [380]; 
leave  to  issue  and  serve  writ  for  service  out  of  the  jurisdiction  con- 
currently with  one  for  service  within  the  jurisdiction — affidavit  in  sup- 
port of  application  for,   [353];    issue   and  service  of  concurrent  writ 
for  service  out  of  the  jurisdiction — direction  for,  [354];    setting  aside, 
notice  of  motion  or  summons  for,  [390]. 
copy — ^leave  to  use,  in  lieu  of  the  original,  where  the  same  is  lost,  summons 

for,  [357]. 
descriptions  of  official  and  corporate  bodies  and  persons  in; 
Admiralty,  [192f]. 

Attorney-General  of  King  without  a  relator,  [183]. 
with  a  relator,  [184]. 

with  a  corporation  aggregate  as  relator  and  plaintiff,  [186]. 
on  behalf  of  a  lunatic,  [187]. 

prerogative  and  other  rights  of  the  Crown,  in  cases  of,  [185]. 
Attorney-General  of  Prince  of  Wales,  [188]. 
Bank  of  England,  [194]. 
Banking  Companies,  public  officer  of,  [195]. 
building  society,  registered,  [204]. 
Burial  Board,  [202]. 
Charitable  Trusts  Acts — under,  (i.)  official  trustee  of  lands ;  (ii.)  official 

trustees  of  funds,  [205]. 
Charity  Commissioners,  [192b]. 
company,  limited,  [196]. 
corporation  aggregate,  [193]. 
courtesy  title,  [190]. 
debenture  holders:  plaintiff  suing  on  behalf  of,  [197],  [1570]. 
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WRIT  OF  SXJMMOi^S— continued. 

descriptions  ot  official  and  corporate  bodies  and  persons  in — continued. 

Ecclesiarfioal  Commissioners,  [192d]. 

Education,  Board  of,  [lOSa]. 

foreign  State,  [191]. 

friendly  aoeiety,  registered,  [203]. 

India,  Secretary  of  State  for,  [192c]. 

infant,  by  next  friend,  [206]. 

local  boa,rd,  [200]. 

lunatic,  by  committee,  [207]. 

Metropolitan  Police,  [192g]. 

peer  of  the  realm,  [189]. 

Public  Trustee,  [192e]. 

school  board,  [201]. 

shareholders:  plaintiff  suing  on  behalf  of,  [198]. 

treasury  solicitor,  [192]. 

trustee  of  bankrupt's  property,  [199]. 

unsound  or  weak  mind:  person  of,  not  found  by  inquisition,  [208]. 
forms  of,  95. 

District  E«gistry,  for  issue  from — ordinary,  [177];  specially  indorsed, 
[178];  for  service  out  of  the  jurisdiction — ordinajy,  [181];  specially 
indorsed,  [182]. 

ordinary— for  service  within  the  jurisdiction,  [176];  specially  in- 
dorsed for  service  within  the  jurisdiction,  [176];  for  service  out  of 
the  jurisdiction,  or  whereof  notice  in  lieu  of  service  is  to  be  given 
out  of  the  jurisdiction,  [179];  specially  indorsed  for  service  out 
of  the  jurisdiction,  [180]. 
indorsements  on;  summary  of  material  provisions  of  E.  S.  O.  1883,  as  to, 
108.    See  Indoesements  on  Wkit  of  Summons. 

account,  for,  under  Ord.  III.  r.  8. ..128. 

address  of  plaintiff,  2  (»),  [5];  when  solicitor  issues  writ,  2  (A),  [S], 
[341];  when  plaintiff  in  person,  2  (o),  [6],  [342];  residence, 
2{p);   occupation,  2(9');   address   for  service,  2  (r). 
change  of — iu>tioe  of,  [7]. 

amount  claimed  for  costs:  of,  115  (r),  [265].  \ 

character  in  which  parties  sue  or  are  sued,  103 — 107.     See  Indoesb- 

MENTS  ON  WEIT  OP  SDMMONS. 

claims:  of,  in  particular  cases,  108 — 123.    See  Indoesements  on  Weit 

OF  Summons. 
service:  after,  [388]. 

special,  123 — 128.    See  Indoesements  on  Weit  of  Summons. 
issue  of,  131 — 134;  summary  of  material  provisions  of  R.  S.  0.  1883,  as 
to,  131;  practice  rules  as  to,  132,  [350]. 
authority  for,  205  (r) ;  demand  for,  [460] ;  declaration  in  reply  [461  j. 
stay  of  proceedings  until  reply  given  to  demand,  summons,  or 
notice  for,  [462];  affidavit  in  support,  [463]. 
concurrent.     See  concurrent,  supra. 
leave  for — when  required,  133. 
leave  to  join  other  claims  with  claim  for  recovery  of  land — motion 

paper  for,  [362]. 
rules  of  Practice  Masters,  as  to,  [360]. 
joinder  of  causes  of  aciaon;  summary  of  material  provisions  of  R.  S.  C. 
1883,  as  to,  133—4,  134  (s). 
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NN'EIT  OF  SUMMONS— eontinued. 

juriBdiction:   for  service  out  of,  or  by  notice,   [179];    apeoially  indorsed, 
[180]. 
issuing  from  District  Registry,  ordinary,  [181];   specially  indorsed, 
[182].    See  Sekvice  out  op  Jdkisdiction,  150 — 161. 
notice  of,  in  lieu  of  service,  to  be  given  out  of  the  jurisdiction,  where 

issued  from  a  District  Registry,  [383]. 
reference  to  the  record,  marking  on,  1. 
registration,  [1033];  re-registration,  [1034]. 

of,  as  a,  lis  pendens,  142 — 144.    See  Lis  PmINDENS. 
renewal  of,  136, 137 ;  Summary  of  material  provisions  of  R.  S.  C.  1883,  as  to, 
136. 
leave  for — afSdavit  in  support,  [355]. 
memorandum  for,  [356]. 

using  copy  writ  in  lieu  of  original — Cleave  for — summons  for,  [357]. 
service  of,  144 — 162.    See  Service  of  Whit  of  Summons. 

out  of  jurisdiction,  or  by  notice,  [179].     See  Service  out  op  Juris- 
diction.      • 
substituted,  146 — 150.    See  Service,  Substituted. 
setting  aside,  162 — 167 ;  summary  of  material  provisions  of  R.  S.  0.  1883,  as 
to,  162;  notice  of  motion  or  summons  for,   [389];    in  case  of  con- 
current writ,  [390];  affidavit  in  support,  [391]. 
service  of,  164.    See  Service  op  Writ  op  Summons. 
speoiaUy  indorsed,  [176],  [178],  [180],  [182]. 

striking  name  out  of,  because  no  authority  to  issue — co-plaintiff's  notice  of 
motion  or  summons  for,  [2023]. 

affidavit  in  support,  [2024]. 
title  of,  [3 J,  [4]. 

in  debenture  holder's  action,  [1570]. 

WRIT  OF  VENDITIONI  EXPONAS,  420  (p).     See    VENDITIONI   EXPONAS, 
Writ  op. 


YORKSHIRE  REGISTRIES  ACT,  1884... 1212. 
search  for  incumbrances  in,  592. 
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Woodfall's  Law  of  Landlord  and  Tenant. — Tweuty- 
seoond    Edition.       By    Aubrey    J.    Spencer.       1928. 

Net,  21.  12s.  6d. 
LAW  JOURNAL  REPORTS. 

Annual  Subscription,  net,  42. 10<. 

Law  Journal  Weekly  Newspaper.  U.  16s.  extra. 

LAW  LIST,  1929.  Net,  12s. 

LAW  QUARTERLY  REVIEW.    Annual  Subscription,  net,  11. 

LAWYER'S  COMPANION  AND  DIARY.-Sec  Diary. 


LEADING  CASES.— Caporn's  Selected  Cases  on  the  Law 

of  Contracts.— Fourth  Edition.     1925.  Net,25t. 

Randall's  Selection  of  Leading  Cases  in  Equity.— 

1912.  10«.  6d. 

Rowe's  Cases  on  Contracts.— 1927.  Net,  15s. 

Shirley's  Selection  of  Leading  Cases  in  the  Common 

Law.— Tenth  Edition.    By  Geaham  Olver.    1924.     20«. 

Warburton. — Vide  Criminal  Law. 

LEAGUE   OF   NATIONS.-Pollock  on    the   League   of 

Nations.— Second  Edition.     1922.  Net,  16«. 

LEGAL  HISTORY.— Deans'  Student's  Legal  History.- 

Fourth  Edition.     1921.  15». 

LEGAL  INTERPRETATION.— Beal's  Cardinal  Rules  of 

Legal  Interpretation.— Third  Edition.    1924.    Net,2l. 

LIBEL  AND  SLANDER.— Odgers'  Digest  of  the  Law  of 

Libel  and  Slander.— Sixth  Edition.    1929.    Net,2l.2s. 

LUNACY. — Heywood  and  Massey's  Lunacy  Practice.— 

Fifth  Edition.     1920.  1/.  10». 

Theobald's  Law  relating  to  Lunacy. — 1924. 

Net,2l.l0s. 
MAGISTRATES'  PRACTICE.— Wigram's  Justices'  Note- 
Book.— Eleventh  Edition.    1927.  Net,  12s.  6d. 
MEDICAL  AND  DENTAL.— Bullock's  Law  relating  to 
Medical,  Dental   and   Veterinary   Practice. — 1929. 

Net,  12s.  6d. 
MERCANTILE    LAW.— Smith,'s   Compendium   ot   Mer- 
cantile Law.— Twelfth  Edition.     1924.         Net,  21.  2s. 
MORTGAGE.— Coote's  Law  of  Mortgages.— Ninth  Edit. 
By  E.  LeighKamsbotham.  .2  Vols.    1927.    Net,  41.  10s. 
NISI  PRIUS.— Roscoe.     Vide  Civil  Actions. 
NOTARY.— Brooke's  Office  and  Practice  of  a  Notary. 
—Eighth  Edition.     1926.  Net.ll.lOs. 

OATHS.— Stringer's  Oaths  and  AfKrmations  in  Great 
Britain  and  Ireland.— Fourth  Edition.  Eevised.  By 
Edmund  Ealph  Cook,  Secretary  of  the  Law  Society,  and 
A.  0.  Thomas,  of  the  Crown  Office.     1929.  Net,  5s. 

OBLIGATIONS.— Walton  on  the  Egyptian  Law  of  Obli- 
gations.—2  Volfi.    Second  Edition.    1923.    Net,  21.  10s. 
PARTNERSHIP.— Pollock's    Digest    of    the    Law    of 
Partnership.— Eleventh  Edition.  1920.  15<. 

PATENTS.— Griffiths'  Patent  Law  and  Practice.     1928. 

Net,  7s.  6d. 
Henriques'    Patents    Conveyancing.— Eeprinted  from 
Prideaux's     Conveyancing.       Twenty-second     Edition. 
1927.  Net,7s.ed. 

PLEADING.— Bullen  and  Leake's  Precedents  of  Plead- 
ings.—Eighth  Edition.     1924.  Net,2l.lOs. 
Odgers'  Principles  of  Pleading  and  Practice.— Ninth 
Edition.     1926.  Net,  Ui. 


POOR  LAW— Davey's  Poor  Law  Statutes  (Annotated). 

—With  Notes.     1928.  Net,25s. 

^*.^  A  Supplement  to  the  above,  containing'  the  Poor  Law 
and  Miseellanieous  Provisions  of  the  Local  Govern- 
ment Act.      1929.      (Annotated.)  Net,  5s. 
Sophian's  Poor  Law  Consolidation  Act,  1927.— With 
Notes  and  Index.     1927.                                 Net,  7s.  6d: 
POOR  LAW  SETTLEMENT.— Davey's  Poor  Law  Settle- 
ment (Local  Chargeability)  and  Removal. — Third 
Edition.    1925.                                                       Net,  15s. 

POWERS.— Farwell's    Concise    Treatise   on    Powers.— 

Third  Edition.     1916.  II.  ISi. 

PROBATE — Mortimer's   Probate   Law  and   Practice.— 

Second  Edition.  By  H.  C.  Mortimer.  1927.  Net,  21. 10s. 

PROBATE,  DIVORCE  AND  ADMIRALTY.— Westbj;- 
Nunn's  Principles  of  Probate,  Divorce  and  Admi- 
ralty for  Articled  Clerks.    1922.  Net,  7s.  6d. 

PROPERTY.— Marcy  and  Formoy's  Guide  to  the  Law  of 
Property  Act,  1922.-1923.  Net,8s.6d. 

Riviere's  Powers  of  and  Applications  to  the  Court 
under  the  new  Property  Acts.    1926.  Net,  6s. 

Strahan's  General  View  of  the  Law  of  Property.— 
Seventh  Edition.     1926.  JVe<,  16s. 

A  Collection  of  Cases  and  Statutes  on  Real  Property 
Law. — Published  on  behalf  of  the  Society  of  Public 
Teachers  of  Law.  Net,S5s. 

The  Cases  and  Statutes  sold  separately.  Eachnet,6d. 
Full  Particulars  on  application. 

RAILWAYS,— Disney's  Law  of  Carriage  by  Railway.— 

Eighth  Edition.     1929.  Net,  12s.  6d. 

Williams'  Modern  Railway  Law.— 1928.  Net,25s. 

RATING.— Davey's  Rating  and  Valuation  Act,  1925;-2i 
With  Rules  and  Orders,  &c.     1926.  Net,2Qs. 

REAL  PROPERTY.— Carson's  Real  Property  Statutes. 
—Third  Edition.     By  H.  W.  Law.     1927.  Net,  41. 

RENT  RESTRICTIONS.— See  Landlord  and  Tenant. 

RESTRAINT  OF  TRADE,— Moller's  Voluntary  Cove- 
nants in  Restraint  of  Trade.— 1925.        Net,1s.6d. 

ROMAN    LAW.— Hall's    Students'    Roman    Law.— 1928. 

Net,  7s.  6d. 

ROMAN  PRAETORS,  THE.— 1922.  Net,os. 

SHIPPING.— Temperley's  Merchant  Shipping  Acts.— 
Third  Edition.    1922.  Net,  21.  10«. 

SHIPPING  INQUIRIES.— McMillan's  Shipping  Inquiries 

3nd  Courts.— 1929,  Net,  10s, 


SMALL    HOLDINGS.— Spencer's    Small   Holdings   and 

Allotments    Acts,    1908—1926 With    Explanatory 

Notes.     Third  Edition.      1927.  Net,  12g.  6d 

SOCRATES— Phillipson's  Trial  of  Socrates— 1928. 

Net,  21s. 
SPECIFIC     PERFORMANCE.-Fry's    Treatise    on    the 
Specific  Performance  of  Contracts.— Sixth  Edition. 
By  G.  E.  NoRTHCOTB.     1921.  21. 10« 

STAMP  LAWS.— Highmore's  Stamp  Laws.— Fourth  Edi- 
tion.    By  C.  C.  &ALLAOHBK.     1921.  Net,Us. 
STATUTES.— Chitty's  Statutes  to  End  of  1925.     Net,  251. 
The  Statutes  for  1926,  1927  and  1928.    Each  net  20s. 
Every  Day  Statutes  Annotated,  1235—1928.-4  vols. 

Net,  81.  8s. 
Full  Particulars  on  application. 

SUMMARY  CONVICTIONS.-Paley's  Summary  Con- 
victions.—Ninth  Edition.     1926.  Net,  21.  2s. 

THEATRICAL  LAW.— Isaacs'  Theatres,  Music-Halls,  and 
other  Public  Entertainments.    1927.  Net,  20s. 

TORTS.— Addison's  Law  of  Torts.— Eighth  Edition.     Bt 

W.  E.  Gordon  and  W.  H.  Griffith.  1906.  Net,  11.  18s. 

Mannooch's  Analysis  of  Pollock's  Law  of  Torts.— 

Fourth  Edition.  •    1929.  Net,  6s. 

Pollock's  Law  of  Torts.— Thirteenth   Edition.      1929. 

Net,  11. 10s. 

TRADE  MARKS.— Sebastian's  Law  of  Trade  Mark 
Registration.— Second  Edition.     1922.  Net,  15s. 

TRADE  UNIONS.— Sophian's  Trade  Union  Law  and 
Practice.— By  T.  J.  Sophian.     1927.  Net,  20s. 

TRUSTS  AND  TRUSTEES.— Godefroi  on  the  Law  of 
Trusts  and  Trustees.— Fifth  Edition.  By  Harold  G. 
Hanbury.     1927.  Net,  21.  10s. 

TUG  AND  TOW.— Bucknill's  Law  of  Tug  and  Tow.— 
Second  Edition.     1927.  7s.  6d. 

WATER.— O'Hagan's  Law  of  Water  in  Greater  London. 
'  1920.  Net,  11. 

WILLS.— Theobald's  Concise  Treatise  on  the  Law  of 
Wills.— Eighth  Edition.  With  a  Short  Collection  of 
Precedents.     By  J.   I.   Stirling.     1927.     Net,2l.lOg. 

WORKMEN'S  COMPENSATION.-Knowles'  Law  relat- 
ing to  Compensation  for  Injuries  to  Workmen.— 
Fourth  Edition.    1924.  Net,  30*. 

Workmen's  Compensation  and  Insurance  Reports. 
Annual  Subsoi'iption,  40s.  net  (post  free). 

YORK-ANTWERP  RULES.  -  Rudolf 's  York-Antwerp 
Rules.— 1926.  Net,  15s. 

§TEVENS  &  SONS,  Ltd.,  119  6l  120,  Chancery  Lane,  London, 


